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SUMMARY  OF  ACTIVITIES 

This  Office  continues  to  act  in  its  traditional  role  as  legal  counsel  for 
approximately  300  State  departments  and  institutions,  involving  a  wide 
variety  of  work  in  litigation,  appellate  work,  formal  and  informal  opinions 
and  other  legal  services.  Legislation  creating  several  new  departments  or 
boards  and  legislation  expanding  powers  of  existing  departments  passed 
by  the  1969  General  Assembly  has  resulted  in  an  increased  work  load. 

The  number  of  civil  rights  cases  against  State  and  local  government 
officers  and  cases  challenging  the  constitutionality  of  State  statutes  in  State 
and  federal  courts  has  increased  substantially  during  the  biennium.  The  in- 
crease in  the  number  of  cases  coupled  with  the  more  active  participation 
by  this  Office  in  these  cases  because  of  State  interest  or  because  counsel  is 
being  associated  less  in  such  cases  results  in  a  distribution  of  these  cases 
among  several  members  of  the  staff. 

The  Office  has  also  prepared  for  and  participated  in  37  HEW  hearings 
in  less  than  a  year  and  approximately  ten  court  actions  on  school  desegre- 
gation matters  dealing  with  the  various  local  school  systems  in  the  State. 
In  addition,  the  Office  is  consulted  and  acts  in  an  advisory  role  for  at- 
torneys for  local  school  units  in  related  matters. 

The  Attorney  General  continues  his  involvement  in  charitable  trust 
cases  in  State  and  federal  courts. 

The  prime  function  of  the  Highway  Division  of  the  Department  of 
Justice  is  to  represent  the  State  Highway  Commission  in  all  legal  matters 
arising  from  all  of  its  functions.  During  the  biennium  the  State  Highway 
Commission  awarded  contracts  in  the  total  amount  of  $273,000,000.00.  All 
of  these  contracts  are  reviewed  and  approved  as  to  form  and  legality  by 
attorneys  in  the  Highway  Division. 

Probably  the  most  important  duty  of  the  members  of  the  Highway 
Division  is  to  represent  the  State  of  North  Carolina  in  all  condemnation 
actions  brought  for  the  acquisition  of  land  for  the  construction  or  improving 
of  highways  within  the  State  of  North  Carolina.  On  July  1,  1968,  there 
were  a  total  of  1,346  of  these  cases  pending  in  the  various  Superior  Courts 
in  North  Carolina.  During  the  biennium  a  total  of  852  new  condemnation 
actions  were  filed  making  a  total  of  2,198  cases  in  Superior  Court  involving 
the  acquisition  of  land  for  the  building  or  improving  of  highways. 

During  the  biennium  a  total  of  960  cases  pending  in  Superior  Court 
were  settled  and  a  total  of  138  cases  were  tried  before  juries  by  attorneys 
with  the  Highway  Division.  At  the  close  of  the  biennium  on  June  30,  1970, 
there  remained  pending,  in  the  Superior  Courts  a  total  of  1,100  condemna- 
tion suits.  Thus  it  is  seen  that  while  a  total  of  852  new  cases  were  filed,  a 
total  of  1,098  cases  were  closed  either  by  settlement  or  by  trial  during  the 
biennium.  In  the  1,100  pending  actions  the  Highway  Commission  has  ap- 
praised the  value  of  the  land  taken  and  damage  to  remainder  at  approxi- 
mately $10,000,000.00.  Based  on  past  experience,  it  can  be  anticipated  that 
the  landowners  will  claim  damages  in  the  amount  of  $40,000,000.00  in 
these  cases. 

The  Attorney  General  appointed  a  22-member  ad  hoc  Criminal  Code 
Revision   Committee   to   consider   the    scope   and   feasibility   of   a    proposed 


revision  of  North  Carolina's  criminal  law  and  procedure.  Meeting  on  a 
monthly  basis,  the  Committee  submitted  its  final  report  to  the  Attorney 
General  on  June  30,  1970. 

The  Committee's  recommendations  call  for  early  appointment  of  a 
Criminal  Code  Revision  Commission  and  commencement  of  a  review, 
analysis  and,  where  necessary,  revision  of  the  State's  criminal  law. 

Criminal  appeals  and  habeas  corpus  actions  in  State  and  federal  courts 
have  increased  materially  during  the  biennium.  For  example,  it  was  found 
that  in  the  Middle  District  of  North  Carolina  alone,  federal  habeas  corpus 
petitions  increased  from  only  4  in  1963  to  39  in  1966  to  65  in  1968  to  82 
in  1969.  In  the  calendar  year  1969  a  total  of  262  habeas  corpus  petitions 
filed  by  State  prisoners  in  federal  court  required  handling  by  this  Office. 
In  the  State  courts  during  1969,  491  petitions  for  writ  of  habeas  corpus  or 
review  of  post  conviction  hearings  and  other  such  matters  were  filed  in 
the  North  Carolina  Court  of  Appeals  and  approximately  30  were  filed  in 
the  Supreme  Court.  If  the  petition  is  granted  in  these  cases,  the  State  of 
course  is  required  to  file  briefs.  In  answering  the  petition,  however,  it  is 
usually  necessary  to  read  a  prisoner's  record  and  sometimes  a  several 
hundred  page  trial  transcript. 

Our  traditional  role  in  extraditions  (assisting  the  Governor  and  the 
demanding  state)  has  been  continued  with  approximately  50  cases  handled 
each  year.  In  addition,  the  Office  has  taken  on  a  new  advisory  role  to  the 
Governor  in  assisting  with  some  extradition  matters  where  North  Carolina 
is  the  demanding  state. 

The  Consumer  Protection  Division  of  the  Office  has  actively  partici- 
pated in  the  liability  insurance  rate  case,  the  Southern  Bell  Telephone  rate 
case,  the  Lee  Telephone  rate  case,  the  Seaboard  Mobile  Agency  concept 
hearing,  the  Carolina  Power  and  Light  Company  rate  case,  the  Duke  Power 
Company  rate  case,  several  Interstate  Commerce  Commission  rate  cases 
and  two  cases  before  the  Federal  Power  Commission.  The  Division  has  re- 
ceived approximately  2,150  complaints  and  inquiries  in  a  little  more  than 
a  year's  period  which  it  has  handled  with  correspondence  and  investigation. 
The  Division  has  obtained  4  restraining  orders  and  filed  one  criminal  case 
against  multiple  defendants  in  the  consumer  protection  area. 

Approximately  2,500  bills  were  drafted  for  the  1969  General  Assembly, 
some  of  which  involved  multiple  drafts  or  substantial  pieces  of  research 
in  drafting. 

Further  editorial  responsibilities  with  regard  to  publication  of  the 
General  Statutes  have  been  undertaken.  Several  recompiled  volumes  of  the 
statutes  have  been  published.  Attorney  General  opinions  are  now  carrying 
annotations  to  the  statutes  and  an  interim  annotation  supplement  to  the 
Statutes  is  being  published  for  the  first  time. 

The  tort  and  workmen's  compensation  section  of  the  Office  has  a  sub- 
stantial number  of  cases  which  are  settled  or  involve  hearings  in  the 
Industrial  Commission  or  superior  court.  The  Office  handles  approximately 
100  workmen's  compensation  hearings  each  year,  several  hundred  claims 
for  damage  to  State  vehicles  or  property,  approximately  375  Travelers 
cases,  claims  against  the  State  for  vehicular  liability,  approximately  700 
claims  per  year  arising  out  of  school  bus  accidents  and  approximately 
300  other  tort  claims  against  the  State  per  year. 

vi 


Office  staff  act  as  collection  attorneys  on  accounts  receivable  for  all 
State  institutions  and  agencies.  Figures  are  not  available  to  indicate  the 
total  amount  collected  on  student  loans,  etc.,  but  it  is  known  to  be  sub- 
stantial. 

Although  opinions  by  the  Attorney  General  to  State  and  local  govern- 
ment officials  require  only  a  small  part  of  staff  time,  the  variety  of  legal 
services  and  the  increased  activity  of  the  Office  were  reflected  in  the 
opinions — carried  in  full  text — which  follow. 
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ABC  ACT 


26  March  1970 


Subject:  ABC    Act;    Advertising'   Beer   and    Wine;    Power    of    State 

Board  of  Alcoholic  Control  to  Regulate 

Requested  by:     Mr.  Lee  P.  Phillips,  Director  of  Enforcement 
State  Board  of  Alcoholic  Control 

Question:  Does   the   State   Board   of  Alcoholic   Control  have   the   au- 

thority to  regulate  advertising  of  wine  and  malt  beverages 
in  the  State  of  North  Carolina  ? 

Conclusion:  Pursuant  to  the  provisions  of  18-78 (d),  the  State  Board  of 

Alcoholic  Control  has  the  power  to  adopt  such  reasonable 
rules  and  regulations  as  they  deem  necessary  regarding 
the  advertising  of  wine  and  malt  beverages  within  the 
State  of  North  Carolina. 

The  inquiry  dated  March  16  indicates  that  a  Statesville  firm  which  pro- 
duces litter  receptacles  which  carry  small  advertisements  has  requested  of 
the  State  Board  of  Alcoholic  Control  an  opinion  as  to  whether  they  may 
carry  advertisements  for  wine  and  malt  beverage  wholesalers  and  retailers 
in  the  State  of  North  Carolina  on  their  signs.  A  further  opinion  was  re- 
quested as  to  whether  the  State  Board  would  have  the  discretionary  right 
to  make  reasonable  rules  and  regulations  regarding  such  advertising. 

G.S.  18-78(d)  provides  in  part: 

"The  State  Board  of  Alcoholic  Control  shall  have  the  power  to 
adopt,  repeal  and  amend  rules  and  regulations  to  carry  out  the 
provisions  of  this  article  and  to  govern  the  distribution,  merchan- 
dising and  advertising  of  wine  and  malt  beverages  .  .  .  ." 

The  statute  quoted  above  clearly  gives  the  Board  of  Alcoholic  Control  the 
authority  to  enact  rules  and  regulations  dealing  with  the  advertising  of 
wine  and  malt  beverages.  This  is  not  affected,  of  course,  by  the  exclusionary 
provisions  in  G.S.  18-3  and  G.S.  18-52  through  18-55  and  18-60  which 
clearly  make  those  advertising  regulatory  provisions  applicable  only  to 
alcoholic  beverages  with  an  alcohol  content  of  not  more  than  3.2%  and 
14%  respectively.  Any  regulation  which  the  Board  might  pass  could  not 
override  the  provisions  of  G.S.  18-52. 

Numerous  states  have  upheld  the  authority  of  statutes,  local  ordinances 
or  regulations  enacted  upon  proper  statutory  authority  which  would  regu- 
late advertising  of  alcoholic  beverages  within  the  borders  of  a  particular 
state.  (See  Fletcher  v  Paige,  124  Mont.  114,  220  P.2d  484,  19  A.L.R.  2d 
1108  (1950)  and  the  annotation  in  19  A.L.R.  2d  at  p.  1114.)  Further,  it  is 
stated  in  45  Am.  Jur.  2d,  Intoxicating  Liquors,  §236: 

"While  the  manufacture  and  sale  of  intoxicating  liquors,  where 
permitted,  is  a  lawful  business  which  is  fully  entitled  to  pro- 
tection, it  is  nevertheless  regarded  as  dangerous  to  public  health, 
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safety  and  morals,  and  is  thus  subject  to  strict  regualtion  or 
control  by  the  states  under  their  police  power,  which  has  generally 
been  held  to  include  the  prohibition  or  regulation  of  advertising." 
(p.  649)  V        ■• 

The  cases  in  the  A.L.R.  annotation  and  in  the  Am.  Jur.  note  clearly  indicate 
that  a  majority  of  jurisdictions  uphold  the  power  of  such  regulation.  Since 
our  Supreme  Court  has  already  indicated  that  the  regulation  of  alcoholic 
beverages  is  well  within  the  police  power  of  the  State  {Boyd  v  Allen,  246 
N.C.  150,  97  S.E.2d  864  (1957)),  adoption  of  such  regulations  by  the  Board 
would  be  proper.  , 

Of  course,  like  any  other  regulations,  they  must  be  reasonable  in  basis  and 
if  the  Board  would  undertake  rather  than  to  outright  prohibit  advertising 
of  beer  and  wine,  to  select  among  locations,  types  of  advertising,  etc.,  any 
distinctions  as  to  classification  of  location,  types  of  ad,  etc.,  would  have  to 
be  a  reasonable  classification. 

Since  the  statute  allows  the  Board  to  make  regulations  regarding  adver- 
tising, we  were  not  confronted  specifically  with  the  question  of  whether 
these  small  posters  attached  to  litter  cans  are  billboards  or  not.  Since  the 
statute  deals  with  "advertising",  these  posters  would  clearly  come  within 
the  Board's  power.  It  was  noted  in  passing  that  the  few  decisions  in  other 
jurisdictions  would  not  seem  to  apply  in  the  present  case  to  factually 
distinguish  these  small  billboards  from  the  large  ones. 

In  summary,  the  Board  has  the  power  reasonably  to  pass  regulations  which 
would  regulate  the  advertising  of  beer  and  wine  in  the  State  of  North 
Carolina  and  as  long  as  such  regulations  are  reasonable  in  basis  and  not 
founded  on  unreasonably  arbitrary  classifications  of  location  and  type  of 
advertisement  and  such  other  classifications  as  the  Board  would  deem 
necessary,  such  regulations  would  be  valid. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
■  .       Staff  Attorney 

2  June  1970 

Subject:  ABC   Act;    Alcoholic    Beverages    Defined;    Consumption    of 

Beer  on  Street  Under  G.S.  18-51(6) 

Requested  by:     Mr.  Norman  T.  Gibson 
Hamlet  Town  Attorney 

Question:  Does    the    term    "alcoholic    beverages"    as    used    in    G.S. 

18-51(6)    make    it   unlawful    to    drink   beer    on   the    public 
streets  of  a  municipality  ? 

Conclusion:  No. 
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The  term  "alcoholic  beverages"  as  used  in  G.S.  18-51(6),  is  defined  in 
G.S.  18-60  to  mean  alcoholic  beverages  of  any  and  all  kinds  which  shall 
contain  more  than  14%  of  alcohol  by  volume,  and  does  not  apply  to  or 
regulate  the  possession,  sale,  manufacture  or  transportation  of  beer,  wines 
or  ales  having  a  lower  alcoholic  content. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


3  June  1970 

Subject:  ABC  Act;   Beer;    Sale,  What  Constitutes;    Power  of   State 

Board  of  Alcoholic  Control  to  Regulate 

Requested  by:     Mr.  Lee  P.  Phillips 

Director  of  Enforcement 

State  Board  of  Alcoholic  Control 

Questions:  (1)     Is  it  a  violation  of  the  provisions  of  Chapter  18  of  the 

General  Statutes  for  a  person  operating  a  commercial 
establishment  and  possessing  an  on-premises  beer  permit 
to  have  a  door  or  cover  charge  per  person  and  then  serve 
beer  to  his  customers  "without  charge"  ? 

(2)  Is  it  a  violation  of  the  provisions  of  Chapter  18  of  the 
General  Statutes  for  a  person  or  corporation  not  possessing 
an  on-premises  beer  permit  to  possess  beer  in  the  estab- 
lishment and  give  it  to  customers  "without  charge"? 

Conclusions:  (1)  It  is  not  a  violation  of  the  provisions  of  Chapter  18 
of  the  General  Statutes  for  a  person  operating  a  com- 
mercial establishment  and  possessing  an  on-premises  beer 
permit  to  have  a  door  or  cover  charge  per  person  and  then 
serve  beer  to  his  customers  "without  charge". 

(2)  Whether  it  is  a  violation  of  the  provisions  of  Chapter 
18  of  the  General  Statutes  for  a  person  or  corporation  not 
possessing  an  on-premises  beer  permit  to  possess  beer  in 
the  establishment  and  give  it  to  customers  "without  charge" 
depends  on  the  factual  situation.  A  sale  of  beer  may  be 
indirect  as  well  as  direct  and  if  the  price  of  the  beverage 
is  hidden  in  some  cover  charge,  attendance  fee,  or  charge 
for  some  other  facility,  there  would  be  a  sale  of  beer  in 
violation  of  Chapter  18  for  failure  to  possess  a  permit. 

The  inquiry  of  May  20  does  not  give  sufficient  facts  to  determine  with  any 
degree  of  accuracy  the  answers  to  the  questions  posed  in  the  light  of  any 
specific  factual  situation. 

G.S.  18-64  defines  "sale"  as  "a  transfer,  trade,  exchange  or  barter  in  any 
manner  or  by  any  means  whatsoever,  for  consideration."  Thus,  one  would 
have  the  sale  of  beer  in  this  context  if  it  could  be  proven  that  by  some 


ATTORNEY   GENERAL    OPINIONS 


[Vol. 


other  charge  or  fee  such  as  a  cover  charge  for  a  club,  increased  meal  price 
at  Br  restaurant,  greens  fee,  attendance  fee  or  participation  fee  for  a  golf 
tournament,  or  any  other  charge  or  fee  which  evidently  was  increased  in 
order  to  provide  "free"  beer,  there  would  be  a  sale  for  which  the  establish- 
ment would  have  to  possess  a  permit.  For  those  establishments  which  do 
possess  a  permit,  the  fact  that  the  sale  was  an  indirect  one  would  not  be  a 
violation  of  the  law  since  the  permit  by  its  terms  authorizes  them  to 
possess  beer  for  the  purposes  of  sale.  (Of  course,  this  assumes  that  the 
sale  was  not  to  a  minor,  to  a  person  in  an  intoxicated  condition,  or  in 
violation  of  an  on-premises  or  off-premises  restriction.) 

However,  where  there  is  no  permit  for  the  establishment  and  it  is  evident 
that  there  is  a  charge  or  a  fee  in  connection  with  a  customer's  activities  at 
the  establishment  which  clearly  would  cover  the  cost  of  the  "free"  beer, 
although  such  cost  is  not  directly  attributed  to  the  consumption  of  beer, 
there  would  be  a  sale  in  violation  of  G.S.  18-64  in  that  some  consideration 
would  be  provided.  Of  course,  the  prima  facie  presumption  of  possession 
for  purchase  of  sale  would  be  available  to  the  State  in  these  circumstances 
so  that  it  would  be  incumbent  upon  the  establishment  to  prove  that  in  fact 
they  were  not  selling,  either  directly  or  indirectly,  the  beer  in  violation  of 
the  provisions  of  Chapter  18. 

Robert  Morgan,  Attorney  General 
■.  (Mrs.)  Christine  Y.  Denson, 

Staff  Attorney 


8  July  1969 
Subject: 

Requested  by: 
Question: 


Conclusion: 


ABC  Act;  Beer  and  Wine;  Elections,  Circulation  of  Peti- 
tion and  Return  Within  90  Days;  Discretion  of  County 
Board  of  Elections  to  Extend  Time 

Mr.  Homer  Haywood,  Chairman 
Montgomery  Board  of  Elections 

Where  a  petition  for  a  beer  and  wine  election  has  been 
circulated  and  returned  within  90  days  to  the  county  board 
of  elections  as  required  by  G.S.  18-124(d),  but  the  petition 
was  not  circulated  fully  during  such  period  by  the  pro- 
ponents at  the  request  of  the  county  board,  may  the  county 
board  of  elections  extend  the  time  for  circulating  the  peti- 
tion for  an  additional  period  of  30  days  ? 

Although  the  language  of  G.S.  18-124 (d)  appears  to  be 
mandatory,  it  appears  that  the  Supreme  Court  in  Green 
V  Briggs,  243  N.C.  745,  has  construed  similar  provisions 
of  G.S.  18-124  as  being  directory  only  and  non-compliance 
with  the  statute  will  not  invalidate  the  election  if  the 
failure  to  comply  is  not  prejudicial  to  anyone,  and  does  not 
effect  the  outcome  of  the  election  as  in  Briggs,  supra, 
the  90  day  provision  appears  to  be  for  the  benefit  of  the 
proponents,  thus   if  the   proponents   do  not  object  to   the 
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additional  time  for  circulation  of  the  petition  for  additional 
signatures,  we  do  not  believe  the  Court  would  hold  the 
subsequent  election  to  be  void  for  that  reason.  Here,  as  in 
Briggs,  the  petition  was  not  fully  circulated  because  of 
other  elections  being  held  and  the  County  Board  requested 
the  delay  for  this  reason  in  order  to  conduct  the  other 
elections.  This  would  appear  to  be  a  valid  reason  for  the 
delay. 

Robert  Morgan,  Attorney  General 
,  James  F.  Bullock, 
Deputy  Attorney  General 


28  May  1969 
Subject: 


ABC  Act;  Beer  and  Wine;  Elections;  Holding  County- wide 
Election  After  Municipal  Election;  Time  of  Holding 

Requested  by:     Mrs.  Margie  P.  Folger,  Executive  Secretary 
Surry  County  Board  of  Elections 

Questions:  (1)     Does  the  holding  of  an  ABC  election  in  a  municipality 

under  a  special  act  prohibit  the  holding  of  a  county-wide 
referendum  under  G.S.  18-61  ? 

(2)  Does  the  holding  of  the  Mt.  Airy  election  affect  the 
holding  of  a  county  beer  and  wine  election  ? 

Conclusions:         (1)     No.    Chapter  285,   Session   Laws   of    1963,   authorized 
Mt.  Airy  to  hold  an  election  to  authorize  the  sale  of  alco- 
holic  beverages   therein.  This  Act  contains  no  prohibition 
as  to  the  county  holding  an  election  to  authorize  the  sale 
■-  of  such  beverages  in  the  county.  Thus,  upon  request  of  the 

county  commissioners,  or  upon  a  proper  petition,  a  county- 
wide  election  may  be  held  provided  no  election  has  been 
held  under  G.S.  18-61  within  three  years,  and  the  election 
is  not  held  on  the  day  of  a  biennial  county  election  or 
within  60  days  thereof. 

(2)  Yes.  A  county- wide  beer  and  wine  election  may  not 
be  held  within  60  days  of  any  general,  special,  or  primary 
election,  unless  the  petition  complies  with  G.S.   18-124  (f). 

The  facts  presented  in  a  letter  dated  May  21,  1969,  indicate  that  an  election 
was  held  in  the  Town  of  Mt.  Airy  on  April  22,  1969,  to  determine  whether 
liquor  may  be  sold  therein.  We  assume  this  election  was  called  pursuant 
to  Chapter  285,  Session  Laws  of  1963.  This  Act  related  only  to  the  Town 
of  Mt.  Airy  and  placed  no  limitation  upon  the  right  of  the  county  to  hold 
an  election  for  the  sale  of  liquor  under  G.S.  18-61.  Therefore,  the  county- 
wide  ABC  election  may  be  held,  as  provided  in  G.S.  18-61,  if  a  county-wide 
election  thereunder  has  not  been  held  within  three  years  and  the  election  is 
not  held  on  the  date  of  any  biennial  election  for  county  officers  or  within 
60  days  thereof. 
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A  county-wide  election  for  the  sale  of  beer  and  wine  may  be  held,  upon 
proper  petition,  unless  within  three  years  an  election  has  been  held  in  the 
county  on  the  same  question,  unless  the  election  is  held  within  60  days  of 
the  holding  of  any  general,  special  or  primary  election  in  the  county,  or 
any  municipality  thereof. 

However,  the  time  restrictions  in  G.S.  18-124 (f)  would  not  be  applicable  if 
the  petition  requested  that  the  beer  and  wine  election  be  held  on  the  same 
date  as  an  election  on  the  question  of  the  sale  of  alcoholic  beverages. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

27  May  1969 

Subject:  ABC  Act;    Beer  and   Wine;    Elections;    Petition;    Qualified 

Signer 

Requested  by:     Mrs.  Margie  P.  Folger,  Executive  Secretary 
Surry  County  Board  of  Elections 

Question:  Under  G.S.  18-124,  is  it  mandatory  that  the  persons  sign- 

ing the  petition  must  have  been  registered  voters  during 
the  last  gubernatorial  election? 

Conclusion:  No.  Any  qualified  and  registered  voter  is  eligible  to  sign 

a  petition  under   G.S.    18-124,   regardless   of  the   time   his 
name  was  placed  upon  the  registration  books. 

In  a  letter  dated  May  23,  1969,  it  appears  that  a  beer  and  wine  petition  has 
been  circulated  in  Surry  County,  and  that  the  name  of  a  person,  who  was 
not  registered  at  the  time  of  the  gubernatorial  election  in  1968  but  who 
is  now  registered,  appears  on  the  beer  and  wine  petition.  Some  question 
arises  as  to  whether  he  is  a  proper  signer  of  the  petition. 

G.S.  18-124  requires  the  petition  to  be  signed  by  25%  of  the  registered 
voters  of  the  county  that  voted  for  governor  in  the  last  election. 

This  section  was  construed  in  the  case  of  Weaver  v  Morgan,  232  N.C. 
642,  wherein  it  was  held  that  this  section  does  not  require  that  each  signer 
of  the  petition  must  have  personally  voted  for  a  gubernatorial  candidate  in 
the  election,  and  that  the  25%  refers  to  the  total  number  of  voters  who 
voted  for  governor  in  the  election. 

Although  the  exact  question  presented  in  this  opinion  was  not  considered 
by  the  Court  in  the  Weaver  case,  it  is  our  opinion  that  any  qualified 
registered  voter  whose  name  appears  upon  the  registration  book  at  the 
time  the  petition  is  circulated  is  eligible  to  sign  the  petition,  even  though 
such  person  was  not  registered  at  the  time  of  the  last  gubernatorial  election. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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28  May  1970 
Subject: 

Requested  by: 

Question: 

Conclusion: 


29  July  1969 
Subject: 

Requested  by: 

Question: 


Conclusion: 


ABC  Act;  Beer  and  Wine;  Elections;  Sale  Not  Prohibited 
in  G.S.  163-272 

Mr.  A.  D.  Ward 

New  Bern  City  Attorney 

Does  G.S.  163-272,  which  prohibits  any  person  to  give 
away  or  sell  "intoxicating  liquors"  at  any  place  within  five 
miles  and  within  12  hours  of  any  election,  prohibit  the  sale 
of  beer  ? 

No.  The  phrase  "intoxicating  liquor"  as  used  in  the  Tur- 
lington Act,  G.S.  18-1,  is  broad  enough  to  include  beer. 
However,  G.S.  18-1(3)  provides  that  "this  article  shall  not 
make  unlawful  any  acts  authorized  or  permitted  by  .  .  . 
G.S.  18-63  through  18-92  .  .  .,  the  Beverage  Control  Act  of 
1939,  as  amended  .  .  .".  G.S.  18-45  requires  liquor  stores 
to  be  closed  on  election  days.  However,  we  find  no  pro- 
vision of  the  Beverage  Control  Act  which  requires  beer 
outlets  to  be  closed  on  election  day.  "Alcoholic  beverages" 
as  used  in  Article  2  of  Chapter  18,  means  those  beverages 
which  contain  more  than  14%  of  alcohol  by  volume.  G.S. 
18-60.  Construing  the  various  sections  of  Chapter  18  to- 
gether, it  appears  that  the  sale  of  beer  is  not  prohibited 
by  G.S.  163-272  in  those  counties  or  cities  which  permit 
such  sale. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


ABC  Act;  Beer  and  Wine;  Hours  of  Sale  and  Consumption; 
Eastern  Standard  Time 

Mr.  Broxie  J.  Nelson 

Associate  Raleigh  City  Attorney 

Did  Chapter  1131,  Session  Laws  of  1969,  which  amended 
G.S.  18-141  by  merely  adding  the  words  "Eastern  Standard 
Time"  after  the  hours  stated  therein,  change  the  hours  of 
sale  and  consumption  of  beer  and  wine  as  already  re- 
stricted in  G.S.  18-141,  G.S.  18-105,  G.S.  18-106  and  G.S. 
18-107? 

Title  15,  USCA  Sections  260  through  267,  has  established 
Eastern  Standard  Time  in  North  Carolina.  Sec.  260a 
merely  advances  the  Standard  Time  one  hour  during  the 
period  commencing  on  the  last  Sunday  in  April  and  ending 
on  the  last  Sunday  of  October  of  each  year.  G.S.  18-141 
prohibits  the  sale  of  beer  and  wine  between  the  hours  of 
11:45  P.M.  and  7:30  A.M.,  and  prohibits  the  consumption 
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of  these  beverages  on  licensed  premises  between  the 
hours  of  12:00  Midnight  and  7:30  A.M.  Chapter  1131, 
Session  Laws  of  1969  merely  added  the  words  Eastern 
Standard  Time  after  the  above  stated  hours.  Since 
Standard  Time  is  established  by  the  federal  statutes, 
Chapter  1131,  Session  Laws  of  1969,  did  not  change  the 
Standard  time,  thus  it  did  not  affect  any  change  in  the 
hours  of  sale  or  consumption  of  beer  and  wine. 

The  Uniform  Time  Act  of  1966,  codified  as  Title  15  USCA,  Sees.  260  et  seq., 
establishes  the  same  standard  of  time  throughout  each  Standard  Time  Zone. 
North  Carolina  is  in  the  Eastern  Standard  Time  Zone.  Sec.  260a  of  Title  15, 
provides  that  the  standard  time  of  each  zone  shall  be  advanced  one  hour 
during  the  April-October  period,  but  authorizes  a  state  to  exempt  itself 
from  the  advancement  of  time  by  appropriate  statewide  legislation.  This 
North  Carolina  has  not  done. 

There  is  no  standard  of  time  designated  by  or  under  law  as  "Daylight 
Saving  Time".  Thus  during  the  April-October  period,  "Eastern  Standard 
Time"  is  merely  advanced  one  hour,  but  "Eastern  Standard  Time"  is  in 
effect  in  North  Carolina  the  entire  year.  Thus  Chapter  1131,  Session  Laws 
of  1969,  could  not  and  did  not  change  the  standard  of  time  in  effect  in 
North  Carolina,  and  did  neither  shorten  nor  extend  the  period  of  time  in 
which  beer  or  wine  may  be  sold  and  consumed  in  North  Carolina.  Neither 
did  the  1969  Act  amend  or  modify  G.S.  18-105  thru  18-107  relating  to  the 
hours  of  sale  and  consumption  of  beer  and  wine. 

Our  interpretation  has  the  concurrence  of  the  U.  S.  Department  of 
Transportation  as  revealed  by  letter  of  July  23,  1969,  which  states  as 
follows : 

"The  Uniform  Time  Act  of  1966,  section  3,  provides  that  during 
the  period  beginning  on  the  last  Sunday  in  April  and  ending  on  the 
last  Sunday  in  October,  'the  standard  time  of  each  zone  estab- 
lished .  .  .  shall  be  advanced  one  hour,  and  such  time  as  so  ad- 
vanced shall  ...  be  the  standard  time  of  such  zone  during  such 
period.'  [Emphasis  supplied].  According  to  this  language  of  the 
Act,  and  its  legislative  history,  it  has  been  the  consistent  position 
of  the  Department  of  Transportation  that  all  time  in  all  U.  S. 
zones  is  'standard'  time.  When  during  the  April-October  period 
the  time  is  advanced  one  hour,  it  is  still  'standard'  time.  Neither 
the  statute  nor  its  legislative  history  indicates  that  Congress  in- 
tended that  there  be  more  than  one  standard  of  time.  There 
clearly  is  no  time  designated  by  or  under  law  as  'Daylight  Saving 
Time'. 

"In  view  of  the  foregoing,  we  concur  with  the  last  paragraph  on 
page  1  of  your  letter  and  with  your  interpretation  of  the  Uniform 
Time  Act  and  its  effect  on  the  North  Carolina  Statute." 


Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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19  March  1969 

Subject:  ABC  Act;   Beer  and  Wine;   Licenses;   Qualification  of  Ap- 

plicant 

Requested  by:     Mr.  Ray  B.  Brady,  Director 

State  Board  of  Alcoholic  Control 

Question:  Is  a  person  who  was  convicted  of  a  felony  in  1961  and  who 

has  not  had  his  citizenship  restored  under  Chapter  13  of 
the  General  Statutes  eligible  for  the  issuance  of  a  beer 
permit  under  the  provisions  of  G.S.  18-130. 

Conclusion:  No.     The  conviction  of  a  felony  in  1961  would  not  auto- 

matically disqualify  an  applicant;  however,  since  his 
citizenship  has  not  been  restored  G.S.  18-130  would  pro- 
hibit the  issuance  of  the  permit. 

The  State  ABC  Board  has  received  an  application  for  a  beer  permit  and 
the  applicant  states  therein  that  he  was  convicted  of  a  felony  in  1961  and 
received  an  active  sentence;  he  states  that  he  has  never  had  his  citizenship 
restored  under  Chapter  13  of  the  General  Statutes. 

G.S.  18-130,  as  amenc  ed  in  1963,  requires  the  applicant  to  state  under  oath 
that  he  has  not  been  convicted  of  a  felony  within  the  past  three  years; 
that  if  he  had  been  deprived  of  his  citizenship,  it  has  been  restored  by  the 
court;  and,  in  addition,  authorizes  the  State  ABC  Board  to  determine 
whether  or  not  any  person  who  has  ever  been  convicted  of  a  felony  shall 
be  deemed  as  a  suitable  person  to  receive  and  hold  a  beer  permit. 

Under  the  facts  presented,  the  conviction  of  the  felony  having  been  more 
than  three  years  prior  to  receipt  of  his  application  by  the  Board,  would 
not  automatically  disqualify  the  applicant.  However,  the  restoration-of- 
citizenship  requirement  is  a  separate  and  individual  prerequisite  of  the 
permit,  and  since  the  applicant  states  that  his  citizenship  has  not  been 
restored,  the  permit  could  not  be  issued  until  the  procedure  for  restoration 
of  citizenship,  as  provided  in  Chapter  13  of  the  General  Statutes,  has  been 
complied  with. 

Under  this  section,  even  where  the  conviction  has  been  more  than  three 
years  prior  to  the  application  and  even  though  citizenship  has  been  restored, 
the  discretion  has  been  placed  within  the  Board  to  determine  whether  the 
applicant  who  has  been  convicted  of  a  felony  is  a  suitable  person  to  receive 
and  hold  a  beer  permit. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

3  December  1969 

Subject:  ABC  Act;  Beer  and  Wine;  Manufacture  of  Wine  in  a  Dry 

County 
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Requested  by:     Mr.  Otto  Wells 

Assistant  Director  Enforcement  Division 
State  Board  of  Alcoholic  Control 

Question:  Is  it  legal  to  manufacture  those  wines  defined  in  G.S.  18-64, 

and  those  authorized  in  G.S.  18-100,  in  a  so-called  "dry 
county"  where  the  sale  of  wine,  beer  or  whiskey  is  not 
permitted?  s 

Conclusion:  Yes.     The  Turlington  Act,  as  first  enacted,  prohibited  the 

manufacture    of   beer    and    wine    in    North    Carolina    (G.S. 
18-1).  Later  it  was  amended  so  as  not  to  make  unlawful 
(V  any  acts  authorized  or  permitted  by  G.S.   18-100  through 

G.S.  18-104,  authorizing  cultivation  and  manufacture  of 
light  domestic  wines;  G.S.  18-63  through  G.S.  18-92,  the 
Beverage  Control  Act  of  1939,  and  the  Fortified  Wine  Con- 
trol Act  of  1941. 

G.S.  18-67  authorizes  the  brewing  or  manufacture  for  sale,  those  beverages 
enumerated  in  G.S.  18-64.  G.S.  18-99.1  authorizes  the  manufacturing  of 
fortified  wines  as  defined  in  G.S.  18-96  and  G.S.  18-99. 

Although  Article  11  of  Chapter  18  authorizes  elections  on  the  sale  of 
wine  and  beer  in  counties  and  municipalities,  there  is  nothing  in  this 
Article  or  any  other  section  of  Chapter  18  which  indicates  that  wine  may 
not  be  manufactured  in  a  dry  area.  G.S.  18-99  provides  that  nothing  in 
Chapter  18  shall  prevent  wholesale  distributors  from  possessing,  trans- 
porting, warehousing  or  selling,  as  wholesalers,  in  any  county  of  the  State 
provided  the  sale  is  to  properly  licensed  persons.  Thus  it  appears  that 
when  a  manufacturer  has  obtained  the  State  license  required  by  G.S.  18-67, 
and  obtained  from  the  State  Board  of  Alcoholic  Control  the  permits  re- 
quired by  G.S.  18-112,  he  may  locate  the  winery  in  any  county  of  the 
State  and  sell  to  those  persons  properly  licensed  under  Chapter  18  of  the 
General  Statutes.  Of  course,  should  there  be  a  local  act  expressly  pro- 
hibiting the  manufacture  of  wine  within  a  county,  then  such  local  act 
would  be  controlling. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

27  March  1970 

Subject:  ABC  Act;  Beer  and  Wine;  Revocation  of  Permits  Without 

a  Hearing;  Authority  of  the  State  Board  of  Alcoholic 
Control 

Requested  by:     Mr.  Lee  P.  Phillips,  Director  of  Enforcement 
State  Board  of  Alcoholic  Control 


Questions:  (1)     If  the  State  Board  of  Alcoholic  Control,  through  its 

agents,  discovers   that  premises  to  which  a  beer  or  wine 
permit  has  been  granted  under  a  corporate  name  have  a 
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new  manager  or  corporate  member  who  has  not  qualified 
under  the  requirements  of  the  Board  for  persons  handling 
beer  and  wine,  do  the  agents  of  the  State  Board  of  Alco- 
holic Control  have  authority  to  pick  up  that  permit  with- 
out affording  a  hearing  to  the  permittee  ? 

(2)  Where  the  agents  of  the  State  Board  of  Alcoholic 
Control  discover  that  the  premises  have  been  abandoned 
by  the  permittee  and  are  now  being  operated  by  someone 
else  who  has  not  been  approved,  do  the  agents  have  the 
authority  to  pick  up  any  permits  issued  to  the  former 
permittee  at  those  premises  without  affording  a  hearing 
to  the  current  owner  and  occupant  of  the  premises? 

Conclusions:  (1)  Agents  of  the  State  Board  of  Alcoholic  Control  do 
not  have  the  authority,  without  giving  the  requisite  ten 
days'  notice  and  opportunity  for  a  hearing,  to  pick  up  beer 
or  wine  permits  at  a  location  to  which  the  permit  has  been 
issued  to  a  corporation,  even  though  the  manager  or  some 
of  the  corporate  members  may  have  changed  without  ap- 
proval by  the  Board. 

(2)  Agents  of  the  State  Board  of  Alcoholic  Control  have 
the  authority  to  pick  up  a  permit  without  notice  and  hear- 
ing at  premises  which  have  been  abandoned  by  the  per- 
mittee and  are  now  occupied  by  a  person  to  whom  a  permit 
has  not  been  issued  for  those  premises. 

In  a  letter  of  March  11  the  opinion  of  this  Office  is  requested  in  two 
troublesome  areas  of  enforcement  dealing  with  wine  and  beer  permits. 
It  was  indicated  that  on  occasion  State  ABC  officers  discover  that  an 
establishment  on  which  a  beer  and /or  wine  permit  is  held  in  a  corporate 
name  has  changed  managers  or  has  changed  some  of  the  corporate  officers 
or  directors  without  the  prior  approval  of  the  State  Board  and  that  the 
officers  have  been  hesitant  to  pick  up  such  permits  without  affording  op- 
portunity for  a  hearing.  It  was  also  indicated  that  on  some  occasions, 
officers  will  go  to  premises  and  find  those  premises  have  been  abandoned 
by  the  person  holding  the  beer  and /or  wine  permits  and  are  now  occupied 
by  another  person  purporting  to  operate  under  those  permits  and  under 
those  circumstances  you  also  inquire  as  to  whether  or  not  agents  have  the 
authority  to  pick  up  the  permits  without  notice  and  hearing. 

With  regard  to  the  former  situation,  we  do  not  believe  that  the  State 
Board  or  its  agents  have  the  authority  to  pick  up  a  permit  without  giving 
a  person  the  requisite  ten  days'  notice  and  opportunity  for  hearing. 
G.S.  18-137  provides: 

"Before  the  Board  may  suspend  or  revoke  a  permit  issued  under 
the  provisions  of  this  Article,  at  least  ten  days'  notice  of  such 
proposed  or  contemplated  action  by  the  Board  shall  be  given  to  the 
affected  permittee.  Such  notice  shall  be  in  writing,  shall  contain 
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a  statement  in  detail  of  the  grounds  or  reasons  for  such  proposed 
or  contemplated  action  of  the  Board,  and  shall  be  served  on  the 
permittee  by  sending  the  same  to  such  permittee  by  registered 
or  certified  mail  to  his  last  known  post  office  address  or  by  per- 
sonal service  by  an  agent  of  the  Board.  The  Board  shall  on  such 
notice  appoint  a  time  and  place  when  and  at  which  the  said 
permittee  shall  be  heard  as  to  why  the  said  permit  shall  not  be 
suspended  or  revoked.  The  permittee  shall  at  such  time  and  place 
have  the  right  to  produce  evidence  in  his  behalf  and  to  be 
represented  by  counsel." 

Thus,  the  statutory  mandate  that  the  Board  give  notice  and  hold  a  hearing 
before  revoking  a  permit  is  clear.  In  the  situation  posited,  the  permittee, 
i.e.,  a  corporation,  continues  to  exist  but  changes  officers,  directors  or  a 
manager.  Although  G.S.  18-130(12)  clearly  gives  the  Board  authority, 
upon  considering  the  issuance  of  a  permit,  to  take  into  consideration 
certain  requirements  and  qualifications  of  the  officers,  directors,  stock- 
holders owning  more  than  25%  of  the  stock,  and  managers  of  the  corpora- 
tion, once  the  permit  is  issued,  there  is  no  statutory  requirement  that 
these  conditions  continue  in  existence,  or  that  the  Board  be  given  prior 
notice  before  they  change  in  order  for  the  permit  to  continue.  Thus,  in 
effect,  as  long  as  the  permittee  itself  continues  in  existence,  revocation  or 
suspension  without  notice  would  be  improper  and  the  permittee  would  have 
to  be  accorded  a  hearing. 

'  ■  L 
G.S.  18-132.1  contemplates  that  a  new  permit  would  issue  with  a  change  in 
managers,  but  that  statute  deals  with  application  fees  and  does  not  give 
additional  powers  to  the  Board.  Proper  procedure  would  be  to  issue  the 
Board's  show  cause  order  why  the  permit  should  not  be  canceled. 

With  regard  to  the  second  situation,  however,  it  is  the  opinion  of  this 
Office  that  the  Board's  agents  have  authority  to  pick  up  a  permit  without 
notice  and  opportunity  of  hearing.  In  the  situation  described,  the  operation 
for  which  the  permit  was  issued,  namely  to  a  particular  person  or  corpora- 
tion at  a  particular  location,  has  ceased  to  exist.  Although  the  location 
continues  in  operation,  the  person  has  changed  and  that  person  has  not 
received  a  permit  from  the  Board.  Therefore,  the  permit  is  no  longer 
valid.  G.S.  18-129  makes  it  clear  that  the  Board  in  considering  the  fitness 
of  an  applicant  for  a  permit  to  sell  beer  and  wine  shall  inquire  into  the 
character  of  the  applicant  himself  as  well  as  to  the  location  of  the  place 
of  business,  its  general  appearance,  and  type  of  business.  Thus,  there  are 
really  two  criteria:  First,  whether  the  person  making  the  application,  or 
the  corporation,  is  suitable  to  hold  a  permit  and,  secondly,  whether  the 
premises  are  a  proper  place  to  which  a  permit  should  be  issued.  The 
permit  is,  therefore,  issued  on  two  conditions,  that  is,  that  the  person 
continues  to  operate  and  that  he  continues  to  operate  at  that  location. 
When  either  one  of  those  conditions — in  this  case,  the  person — ceases  to 
exist,  then  the  permit  is  no  longer  valid.  The  agents  of  the  Board  may, 
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therefore,  pick  up  such  permits  without  hearing  and  notice  to  the  person 
then  occupying  and  operating  the  premises. 

Robert  Morgan,  Attorney  General 
James  Bullock, 
Deputy  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 

28  February  1969 

Subject:  ABC   Act;    Beer  and   Wine;    Sunday   Sales;    Regulation   by 

County 

Requested  by:     Mr.  W.  W.  Speight 

Pitt  County  Attorney 

Questions:  (1)      May   the    county    prohibit   all    Sunday    sales    of   beer 

except  in  a  private  country  club  ? 

(2)  May  the  county  prohibit  all  Sunday  sales  of  beer  ex- 
cept in  restaurants  and  clubs  having  brown-bagging  per- 
mits? 

Conclusion:  No.     Although  the  board  of  county  commissioners  has  the 

authority  to  regulate  and  prohibit  the  sale  of  beer  on 
Sunday,  the  ordinance  must  be  uniform  and  affect  all 
persons  similarly  situated  or  engaged  in  the  same  business 
without  discrimination. 

Pitt  County  has  adopted  an  ordinance  under  G.S.  18-107  prohibiting  the 
sale  of  beer  throughout  the  County  from  11:45  p.m.  on  Saturday  to  7:30 
a.m.  on  the  folllowing  Monday. 

A  private  country  club,  having  a  brown-bagging  permit,  desires  to  sell 
beer  on  Sunday  to  its  guests  and  members.  This  situation  gives  rise  to 
the  questions  above. 

All  beer  licensees  are  authorized  to  sell  beer,  even  on  Sunday,  so  long  as 
they  do  so  in  compliance  with  the  law  governing  such  sales.  G.S.  18-105; 
Davis  V  Charlotte,  242  N.C.  670.  The  County's  authority  is  limited  by 
G.S.  18-107  to  regulating  and  prohibiting  sales  on  Sunday. 

In  Davis  v  Charlotte,  242  N.C.  at  674,  it  is  said: 

"A  municipal  corporation  is  a  creature  of  the  General  Assembly. 
Ward  V  Elizabeth  City,  121  N.C.  1,  27  S.E.  993.  Municipal 
corporations  have  no  inherent  powers  but  can  exercise  only  such 
powers  as  are  expressly  conferred  by  the  General  Assembly  or 
such  as  are  necessarily  implied  by  those  expressly  given.  S  v  Ray, 
131  N.C.  814,  42  S.E.  960;  S  v  McGee,  237  N.C.  633,  75  S.E.2d  783. 
"  'Municipal  ordinances  are  ordained  for  local  purposes  in  the  ex- 
ercise of  a  delegated  legislative  function,  and  must  harmonize  with 
the  general  laws  of  the  State.  In  case  of  conflict  the  ordinance 
must  yield  to  the  State  law.'  S  v  Freshwater,  183  N.C.  762, 
111  S.E.  161,  and  cases  cited  therein.  A  decision  of  this  Court  in 
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1883  applied  this  well  established  principle  when  there  was  con- 
flict between  a  general  State  statute  and  a  municipal  ordinance 
of  the  City  of  Goldsboro,  both  dealing  with  the  sale  of  intoxicating 
liquor  on  Sunday.  S  v  Langston,  88  N.C.  692. 

"It  may  be  conceded  that  the  City  of  Charlotte,  under  its  charter 
provisions  and  under  G.S.  160-52  and  G.S.  160-200(6)  (7)  (10), 
had  implied  authority  to  adopt  the  ordinance  in  controversy  in 
the  absence  of  legislation  enacted  by  the  General  Assembly 
dealing  directly  with  the  subject.  Bailey  v  Raleigh,  130  N.C. 
209,  41  S.E.  281;  Paul  v  Washington,  134  N.C.  363,  47  S.E.  793. 
But  it  is  quite  plain  that  the  City  of  Charlotte  cannot,  by  ordinance, 
make  criminal  or  illegal  any  conduct  that  is  legalized  and  sanc- 
tioned by  the  General  Assembly.  The  ordinance,  to  the  extent  it 
conflicts  with  the  general  State  law,  is  invalid." 

In  S  V  McGee,  237  N.C.  at  page  639,  the  Supreme  Court  wrote: 

"It  is  a  fundamental  rule  that  the  governing  body  of  a  munici- 
pality, clothed  with  power  to  enact  and  enforce  ordinances  for  the 
observance  of  Sunday,  'is  vested  with  discretion  in  determining  the 
kinds  of  pursuits,  occupations,  or  businesses  to  be  included  or  ex- 
cluded, and  its  determination  will  not  be  interfered  with  by  the 
courts  provided  the  classification  and  discrimination  made  are 
founded  upon  reasonable  distinctions  and  have  some  reasonable 
relation  to  the  public  peace,  welfare,  and  safety.'  50  Am.  Jur., 
Sundays  &  Holidays,  section  11,  page  810. 

"Barnhill,  J.,  in  speaking  for  this  Court  in  S  v  Trantham,  230 
N.C.  641,  S.E. 2d  198,  said:  'Legislative  bodies  may  distinguish, 
select,  and  classify  objects  of  legislation.  It  suffices  if  the  classifica- 
tion is  practical.  Magoin  v  Bank,  170  U.S.  283,  42  L  Ed  1037; 
S  V  Davis,  supra.  They  may  prescribe  different  regulations  for 
different  classes,  and  discrimination  as  between  classes  is  not  such 
as  to  invalidate  the  legislative  enactment.  Smith  v  Wilkins,  164 
N.C.  135,  80  S.E.  168.  The  very  idea  of  classification  is  inequality, 
so  that  inequality  in  no  manner  determines  the  matter  of  con- 
stitutionality. Bickett  V  Tax  Commission,  177  N.C.  433,  99 
S.E.  415;  R.R.  v  Matthews,  174  U.S.  96,  43  L  Ed  909.  The  one 
requirement  is  that  the  ordinance  must  affect  all  persons  similarly 
situated  or  engaged  in  the  same  business  without  discrimination. 
City  of  Springfield  v  Smith,  322  Mo.  1129.'  " 

The  business  which  the  county  ordinance  would  regulate  is  that  of  selling 
beer.  Thus,  an  ordinance  prohibiting  all  beer  licensees,  except  restaurants 
and  country  clubs,  from  selling  on  Sunday  would  violate  the  cardinal  re- 
quirement that  it  must  affect  all  persons  engaged  in  the  same  business 
without  discrimination.  See  S  v  Scoggin,  236  N.C.  1. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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2  October  1969 

Subject:  ABC  Act;  Beer  and  Wine;  Sunday  Sales;  State  ABC  Board 

Regulations;  Power  of  Municipalities 

Requested  by:     Mr.  Daniel  A.  Manning 

Williamston  Town  Attorney 

Question:  Can  a  town  validly  authorize  the  sale  of  wine  on  Sundays 

under  G.S.  18-107? 

Conclusion:  A  municipal   ordinance   authorizing   Sunday   sales   of  wine 

would  be  invalid  as  conflicting  with  Part  3,  Section  5(c) 
of  the  Wine  Regulations  of  the  North  Carolina  Board  of 
Alcoholic  Control. 

G.S.  18-107  states: 

"In  addition  to  the  restrictions  on  the  sale  of  beer  and /or  wine 
set  out  in  G.S.  18-105,  the  governing  bodies  of  all  municipalities 
and  counties  in  North  Carolina  shall  have,  and  they  are  hereby 
vested  with,  full  power  and  authority  to  regulate  and  prohibit  the 
sale  of  beer  and/or  wine  from  11:45  P.M.  on  each  Saturday  until 
7:30  A.M.  on  the  following  Monday. 

"The  power  herein  vested  in  governing  bodies  of  municipalities 
shall  be  exclusive  within  the  corporate  limits  of  their  respective 
municipalities,  and  the  powers  herein  vested  in  the  county  commis- 
sioners of  the  various  counties  in  North  Carolina  shall  be  exclusive 
in  all  portions  of  their  respective  counties  not  embraced  in  the 
corporate  limits  of  municipalities  therein." 

However,  Part  3,  Section  5(c)  of  the  Wine  Regulations  relating  to  the 
retail  distribution  and  sale  of  wine  of  the  North  Carolina  Board  of 
Alcoholic  Control  states: 

"No  wine  shall  be  sold  between  the  hours  of  11:45  p.m.  and  7:30 
a.m.  and  wine  shall  not  be  sold  during  any  hours  on  Sunday  or 
Election  days.  In  cases  where  local  ABC  Boards  restrict  the  hours 
of  sale  more  stringently  than  above,  the  hours  set  by  said  local 
ABC  Boards  shall  apply." 

The  town  attorney  states  as  follows: 

"Since  the  above  statute  seems  to  be  in  conflict  with  the  regula- 
tion of  the  North  Carolina  Board  of  Alcoholic  Control,  a  ruling 
of  the  Attorney  General  is  requested  on  the  question  of  whether 
or  not  the  Town  can  enact  an  Ordinance  pursuant  to  General 
Statute  18-107  permitting  the  limited  sale  and  purchase  of  wine 
on  Sundays." 

A  study  of  the  history  of  the  statutes  and  regulations  resolves  the  ap- 
parent conflict.  Wine  sales  were  originally  authorized  on  Sunday  through- 
out the  State,  except  that  G.S.  18-107  authorized  cities  within  corporate 
limits  and  counties  outside  corporate  limits  to  regulate  or  prohibit  Sunday 
sales  of  wine. 
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G.S.  18-107  was  originally  enacted  in  1943.  A  1947  amendment  to  G.S. 
18-109,  which  is  now  incorporated  in  G.S.  18-109(7)  (c),  gave  the  State 
Board  of  Alcoholic  Control  absolute  authority,  in  its  discretion,  to  fix  all 
hours  of  sale  of  wine  in  all  counties  and  municipalities  in  which  such  sale 
is  permitted.  Pursuant  to  this  latter  statute,  the  above  quoted  statewide 
regulation  was  adopted  by  the  State  Board  and,  therefore,  a  municipality 
does  not  at  present  have  any  authority  to  legalize  Sunday  sales  of  wine. 
(This  regulation  does  not  affect  municipal  or  county  regulation  of  Sunday 
sales  of  beer.) 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


24  June  1969 

Subject: 


Civic    Club    Holding 


ABC    Act;    Brown-bagging    Permits; 
Dance  in  Warehouse  Open  to  Public 

Requested  by:     Mr.  W.  C.  Cohoon,  Chairman 

State  Board  of  Alcoholic  Control 

Question:  Is   it  legal  for  persons   to   "brown-bag",  with   or  without 

permit,  in  a  private  warehouse  rented  to  a  civic  club  for 
the  purpose  of  holding  a  dance  when  the  public  is  generally 
in  attendance  and  admission  is  by  ticket  sold  in  advance 
and  at  the  door  ? 

Conclusion:  No.     Under  G.S.  18-51,  liquor  may  be  possessed  and  con- 

sumed only  in  those  places  authorized  by  law.  A  tobacco 
warehouse  being  used  by  a  club  for  a  dance  to  which  the 
general  public  is  admitted  by  sale  of  tickets  does  not 
qualify  as  a  place  for  which  a  license  may  be  issued  for 
"brown-bagging,"  and  it  is  not  a  "private  property,"  not 
open  to  the  general  public  where  a  person,  his  family  and 
bona  fide  guests  may  consume  alcoholic  beverages. 

From  information  furnished,  it  appears  that  a  civic  club  plans  to  hold  a 
dance  in  a  tobacco  warehouse  which  is  furnished  the  club  free  of  charge 
except  for  fire  and  liability  insurance.  The  general  public  is  invited  and 
tickets  are  sold  in  advance  by  members  of  the  club  and  friends,  and 
tickets  are  sold  at  the  door.  The  club  desires  to  know  if  those  in  attendance 
may  bring  their  own  alcoholic  beverages  and  if  "setups"  may  be  furnished 
by  members  of  the  club. 

G.S.  18-51  provides  that  any  person  at  least  21  years  of  age  may  possess 
for  lawful  purposes  alcoholic  beverages  not  in  excess  of  one  gallon,  pro- 
vided it  is  purchased,  possessed  and  consumed  in  accordance  with  law. 
Under  the  statutes,  a  person  may  possess  and  consume  such  beverages  in 
his  private  residence,  the  residence  of  another  with  permission,  in  a  hotel 
or  motel  room  rented  by  the  person  or  to  which  he  may  be  invited,  or  any 
place  of  secondary  residence  with  permission  of  the  owner. 
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In  addition,  such  beverages  may  be  possessed  and  consumed,  but  not  in 
view  of  the  general  public,  on  any  other  private  property  not  primarily 
engaged  in  commercial  entertainment  and  not  open  to  the  general  public 
at  the  time,  and  when  the  express  permission  of  the  owner  or  person  in 
possession  has  been  obtained,  and  when  the  beverage  is  consumed  by  the 
person,  his  family  or  bona  fide  guests  of  the  person  or  of  the  association 
or  corporation. 

It  is  clear  that  under  the  facts  presented  alcoholic  beverages  may  not  be 
possessed  or  consumed  in  the  tobacco  warehouse,  which  is  open  to  the 
public,  in  view  of  the  general  public,  and  engaging  in  commercial  enter- 
tainment at  the  time. 

It  is  equally  clear  that,  under  the  facts,  the  warehouse  cannot  qualify  as 
a  social  establishment,  restaurant  or  related  place,  or  as  a  "special  oc- 
casion" where  a  permit  for  brown-bagging  may  be  issued. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

25  February  1969 

Subject:  ABC  Act;  Contracts;  Authority  of  County  ABC  Board  to 

Execute  Lease  Agreement 

Requested  by:     Mr.  Rom  B.  Parker 

Halifax  County  Attorney 

Question:  May  a  county  ABC  board  execute  a  rental  agreement  for 

a  term  of  20  years,  subject  to  cancellation  only  if  the 
voters  of  the  county  vote  against  ABC  stores  in  the 
county  ? 

Conclusion:  Although  a  county  ABC  board  may  execute  a  rental  con- 

tract for  a  term  of  years,  such  contract  cannot  bind 
successor  boards  in  matters  of  governmental  discretion. 

The  facts  presented  in  a  letter  of  February  12,  1969,  indicate  that  the 
Halifax  County  ABC  Board  desires  to  rent  a  building  from  a  corporation 
for  the  purpose  of  operating  an  ABC  store.  The  corporation  insists  upon 
a  minimum  term  of  20  years,  and  will  not  accept  a  cancellation  clause 
except  the  voting  out  of  ABC  stores  in  Halifax  County  by  the  voters 
thereof. 

A  county  ABC  board  has  the  authority  to  lease  property  for  the  purpose 
of  storing  and  selling  alcoholic  beverages  in  the  county.  G.S.  18-45(8). 
In  Plant  Food  Co.  v  Charlotte,  214  N.C.  518,  the  Supreme  Court,  in 
speaking  of  contracts  binding  successor  boards  and  commissions,  wrote  as 
follows : 

"Where  governmental  powers  of  this  kind  are  not  involved  or  dis- 
advantageously  affected  the  right  to  make  contracts,  otherwise 
unobjectionable  to  the  law,  is  one  of  the  most  important  incidents 
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of  municipal  government.  Lambeth  v  Thomasville,  179  N.C.  452, 
102  S.E.  775.  In  the  administration  of  its  proprietary  affairs 
the  commissioners  or  councilmen  of  the  town  may  make  reason- 
able contracts  binding  upon  their  successors  running  through  a 
term  of  years. 

"The  line  between  powers  classified  as  governmental  and  those 
classified  as  proprietary  is  none  too  sharply  drawn,  and  is  subject 
to  a  change  of  front  as  society  advances  and  conceptions  of  the 
functions  of  government  are  modified  under  its  insistent  demands. 
And  it  may  be  said  that  with  respect  to  the  making  of  contracts 
the  inhibition  does  not  strictly  apply  where  governmental  discre- 
tion as  to  the  performance  of  the  particular  act  is  no  longer 
necessary. 

"It  is  not  to  be  supposed  that  because  the  general  subject  may 
belong  to  the  field  of  governmental  powers  no  detail  of  administra- 
tion may  be  carried  out  by  contract,  or  that  such  contract  must 
be  completed  within  the  term  of  the  contracting  council.  The  true 
test  is  whether  the  contract  itself  deprives  a  governing  body,  or 
its  successor,  of  a  discretion  which  public  policy  demands  should 
be  left  unimpaired.  It  is  obvious  that  a  too  rigid  adherence  to  the 
principle  would  leave  the  town  council  nursing  a  mere  theory,  in 
the  possession  of  an  important  governmental  power  without 
practical  means  for  its  exercise,  and  unable  to  undertake  any  im- 
portant public  work,  since  no  concern  would  equip  itself  and 
undertake  the  project  when  the  incoming  administration,  the 
product  perhaps  of  political  accident,  might  repudiate  the  contract 
at  will  during  its  performance." 

G.S.  18-45(16)  authorizes  county  ABC  boards  to  discontinue  the  operation 
of  any  store  when  it  appears  that  the  operation  is  not  sufficiently  prof- 
itable to  justify  its  operation;  or  when  in  the  board's  opinion  the  opera- 
tion of  the  store  is  inimical  or  hurtful  to  the  morals  or  welfare  of  the 
community;  or  when  directed  by  the  State  ABC  Board  to  close  the  store. 
G.S.  18-39(10)  gives  the  State  ABC  Board  the  authority  to  approve  the 
location  of  county  stores,  and  to  close  any  county  store  for  any  cause 
which  appears  sufficient  to  the  State  Board. 

The  proposed  lease  contract  would  attempt  to  bind  both  the  State  ABC 
Board  and  successor  county  boards'  authority  to  exercise  governmental 
discretion  in  closing  the  store  or  discontinuing  its  operation;  thus,  the 
present  board  could  not  make  such  a  contract  as  to  bind  successor  boards. 

Robert  Morgan,  Attorney  General 
■  James  F.  Bullock, 

Deputy  Attorney  General 

6  June  1969 

Subject:  ABC  Act;   County  ABC  Board;   Term  of  Chairman  Fixed 

by  G.S.  18-41 
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Requested  by:     Mr.  E.  R.  Woodard 

Currituck  County  Attorney 

Question:  May  the  composite  appointive  boards  name  another  mem- 

ber of  the  county  ABC  board  as  chairman  after  the  chair- 
man has  served  one  year  of  his  three-year  term? 

Conclusion:  No.     G.S.  18-41  fixes  the  original  and  successor  terms  of 

the  chairman  of  a  county  ABC  board  at  three  years. 
Should  a  vacancy  occur  before  expiration  of  the  chairman's 
term,  his  successor  is  appointed  for  the  unexpired  portion 
of  the  term. 

The  terms  of  the  members  of  a  county  ABC  board  are  staggered  under 
G.S.  18-41  so  that,  after  the  initial  terms,  one  successor  will  be  elected 
each  year  and  all  successors  serve  for  three-year  terms.  The  statute  ex- 
pressly fixes  the  term  of  the  chairman  for  three  years  and  provides  that 
should  a  vacancy  occur,  the  person  appointed  serves  for  the  unexpired  term. 
Thus,  every  three  years  the  composite  boards  will  have  an  opportunity  to 
appoint  a  chairman.  The  statute  contains  no  authority  to  change  the 
chairmanship  from  one  member  to  another  during  the  term  for  which  the 
chairman  has  been  appointed.  If,  at  the  expiration  of  the  chairman's  term, 
the  composite  board  decided  to  appoint  one  of  the  two  other  board  mem- 
bers as  chairman,  such  board  member  should  resign.  He  could  then  be 
appointed  chairman  for  a  three-year  term,  and  the  composite  board  could 
appoint  some  person  to  fill  the  unexpired  term  of  the  member  who 
resigned. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

18  June  1969 

Subject:  ABC   Act;    Distribution    of    Funds    for    Law    Enforcement 

Purposes;  City  of  Whiteville 

Requested  by:     Mr.  Benton  H.  Walton,  III 
Whiteville  City  Attorney 

Question:  Under  Chapter  540,  Session  Laws  of  1967,  is  the  City  of 

Whiteville  entitled  to  receive  not  less  than  5%  and  not 
more  than  10%  of  the  gross  revenues  for  law  enforcement 
purposes  ? 

Conclusion:  Yes.     Section    6    of    Chapter    540,    Session    Laws    of    1967, 

specifically  provides  that  the  Municipal  Board  of  Alcoholic 
Control  shall  allocate  and  disburse  not  less  than  5%  and 
not  more  than  10%  of  the  gross  revenues  to  the  general 
fund  of  the  municipality  to  be  used  for  law  enforcement 
purposes. 

From  the  facts  presented  in  a  letter  of  June  14,  1969,  it  appears  that  the 
ABC  Board  of  Whiteville  has  taken  the  position  that  since  G.S.  18-45(15) 
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is  not  applicable  to  the  municipal  boards  of  alcoholic  control,  that  the  City 
is  not  entitled  to  the  5-10%  allocated  to  the  municipality's  general  fund 
for  law  enforcement  purposes. 

G.S.  18-45(15)   authorized  county  ABC  boards,  and  in  the  case  of  special 
acts,  municipal  ABC  boards  to  expend  not  less  than   5%   nor  more  than 
10%    of  the   total   profits   for   law   enforcement   and    authorized   the    ABC 
boards  to  appoint  ABC  officers  directly  responsible  to  the  boards  for  the  ! 
enforcement  of  prohibition  laws. 

Chapter  540,  Session  Laws  of  1967,  in  Section  5  thereof,  specifically 
provides  that  G.S.  18-45(15)  shall  not  apply  to  municipal  boards  of 
alcoholic  control  established  pursuant  to  this  special  act. 

Section  6  of  Chapter  540  requires  the  ABC  board  to  allocate  and  disburse, 
by  quarterly  audit,  not  less  than  5%  and  not  more  than  10%  of  the  gross 
revenues  to  the  general  fund  of  the  municipality  to  be  used  for  law  en- 
forcement purposes. 

The  clear  legislative  intent  of  Chapter  540  is  that  the  municipal  ABC 
board  would  not  have  the  authority  to  employ  ABC  officers  and  to  expend 
funds  for  that  purpose;  but  in  lieu  thereof,  the  amount  specified  in  the 
act  is  paid  into  the  general  fund  of  the  municipality  for  the  express 
purpose  of  law  enforcement. 

Thus,  the  City  would  be  entitled  to  the  amount  specified  in  the  act  and 
may  use  such  funds  for  law  enforcement  purposes  in  the  municipality. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
I  •  Deputy  Attorney  General 


7  August  1969 
Subject: 


ABC  Act;  Taxation;  Manufacturer's  License;  Beer  Brewed 
by  Resident  Brewer  and  Shipped  into  State  for  Trans- 
shipment to  Dealers  in  this  State 


Requested  by:     Mr.  W.  C.  Cohoon,  Chairman 

State  Board  of  Alcoholic  Control 

Question:  May  a  firm  licensed  under  G.S.  18-67  to  manufacture  beer 

in  this  State,  receive  in  this  State  beer  for  transshipment 
to  wholesale  dealers  in  this  State,  which  it  has  manu- 
factured in  another  State,  under  authority  of  its  resident 
manufacturer's  license  ? 

Conclusion:  A  firm  licensed  under  G.S.   18-67  to  manufacture  beer  in 

this  State,  may  receive  in  this   State   beer  for  transship- 
ment to  wholesale  dealers  in  this  State  which  it  has  manu- 
.  factured  in  another  State,  under  authority  of  its  resident 

manufacturer's  license,  but  only  if  it  is  actually  engaged 
in  the  manufacture  of  beer  in  this  State. 
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G.S.  18-67  requires  a  brewer  or  manufacturer  of  beer  to  obtain  an  annual 
license  from  the  Commissioner  of  Revenue  in  order  to  engage  in  the 
brewing  or  manufacture  of  beer  in  North  Carolina.  A  brewer,  so  licensed, 
also  maintains  a  brewery  in  another  State,  and  it  wishes  to  ship  from 
that  brewery  certain  of  its  brands  to  its  brewery  in  North  Carolina,  for 
further  transshipment  to  wholesale  dealers  in  the  State,  in  the  same 
manner  that  it  makes  shipments  of  beer  brewed  by  it  in  North  Carolina. 
The  question  has  arisen  whether  it  may  do  so  under  the  authority  of  its 
resident  brewer's  license  obtained  under  G.S.  18-67. 

Prior  to  26  June  1969,  there  could  have  been  substantial  doubt  that  it 
could  have  done  so.  It  is  likely  that  it  would  have  been  necessary  for 
such  brewery  to  first  obtain  a  wholesaler's  license  under  G.S.  18-69,  not- 
withstanding the  provision  in  G.S.  18-67  that  "no  other  license  tax  shall 
be  levied  upon  the  business  taxed  in  this  section."  This  language  had  to 
do  with  a  tax  upon  the  business  of  "brewing  or  manufacture  of  beverages 
...  in  this  State  .  .  ."  G.S.  18-67.  No  prohibition  was  placed  upon  the  levy 
of  any  other  "business"  of  the  brewer,  if  any,  such  as  selling  at  wholesale 
or  retail.  Only  where  the  brewer  received  beer  manufactured  by  it  in 
another  state  "for  transshipment  to  dealers  in  other  states"  was  it 
authorized  to  receive  such  beer  under  its  resident  manufacturer's  license. 
However,  G.S.  18-67  as  amended  by  Chapter  1057  of  the  Session  Laws  of 
1969  (ratified  26  June  1969)  now  provides  that  "when  a  licensed  resident 
manufacture  .  .  .  procures  proper  license  under  this  section,  it  may  receive 
the  (beer)  .  .  .  manufactured  by  it  at  some  point  outside  this  State  but 
within  the  United  States,  for  transshipment  to  dealers  in  this  or  other 
states,  provided  that  such  resident  manufacturer  is  actually  engaged  in 
the  manufacturing  in  this  State  of  (beer)."  Thus,  if  a  resident  manu- 
facturer (1)  obtains  a  license  under  G.S.  18-67  and  (2)  actually  engages 
in  the  manufacture  of  beer,  it  may  receive  beer  manufactured  by  it  in 
another  state,  for  transshipment  to  dealers  in  this  State,  under  its  resident 
manufacturer's  license,  and  without  the  necessity  of  obtaining  any  other 
license  to  do  so. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 

5  December  1969 

Subject:  ABC  Act;  Transporting  Liquor;  Taxicab 

Requested  by:     Representative  Ernest  B.  Messer 

Question:  Does   G.S.    18-51,    as    amended   by    Chapter    1018,    Session 

Laws  of  1969,  permit  a  taxicab  to  transport  more  than 
one  passenger  at  a  time  when  the  amount  of  liquor  owned 
and  possessed  by  the  passengers  exceeds  one  gallon? 

Conclusion:  Yes.     For    example,    if    there    are    five    bona    fide    paying 

passengers,  each  may  possess,  in  the  passenger  area  of 
the  taxi,  one  gallon  of  liquor  so  long  as  it  was  his  own 
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liquor  and  had  not  been  opened,  not  for  sale  or  barter, 
and  is  being  transported  to  and  from  a  place  where  the 
beverage  may  be  lawfully  possessed  or  consumed,  and  the 
passenger  is  at  least  21  years  of  age. 

G.S.  18-51  authorizes  any  person  who  is  at  least  21  years  of  age  to  possess 
and  transport  alcoholic  beverages,  not  in  excess  of  one  gallon,  for  lawful 
purposes.  If  the  cap  or  seal  on  a  container  has  been  opened  or  broken,  it 
may  not  be  transported  in  the  passenger  area  of  any  motor  vehicle.  G.S. 
18-51(1),  as  amended,  makes  it  unlawful  for  any  person  operating  a  for 
hire  vehicle  to  transport  liquor  except  when  the  vehicle  is  actually  trans- 
porting a  bona  fide  passenger  who  is  the  actual  owner  of  the  liquor  and 
it  is  transported  by  each  passenger  in  the  amount  and  manner  authorized 
by  G.S.  18-51. 

,      Robert  Morgan,  Attorney  General 
'  James  F.  Bullock, 

Deputy  Attorney  General 


15  October  1969 

Subject:  ABC  Act;  Wine;  Authorization  to  Sell  14%  Wine 

Requested  by:     Mrs.  Winifred  T.  Wells 
Wallace  Town  Attorney 

Question:  Under    what    authority    may    the    sale    of    14%    wine    be 

legalized  in  the  Town  of  Wallace  ? 

Conclusion;  Under  the  authority  of  G.S.   18-127,  where  a  municipality 

has  legalized  the  sale  of  beer  and  where  ABC  stores  have 
been  established  in  the  municipality,  a  town  may,  pursuant 
to  the  authority  of  G.S.  18-120,  authorize  the  sale  of  14% 
wine. 

The  Town  of  Wallace  now  has  ABC  stores  located  within  its  boundaries 
and  in  an  election  has  legalized  the  sale  of  beer  within  the  town.  The 
sale  of  20%  wine  is  automatically  established  in  municipalities  where 
ABC  stores  are  located.  G.S.  18-96  defines  "fortified  wines"  as  those  having 
a  greater  percentage  of  alcohol  than  14%.  Thus,  the  14%  wine  apparently 
can  be  sold  in  a  municipality  when  authorized  pursuant  to  G.S.  18-120. 

,.  .  Robert  Morgan,  Attorney  General 

(Mrs.)  Christine  Y.  Denson, 
,         '~  Staff  Attorney 
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3  February  1970 
Subject: 


Requested  by: 


Questions : 


ADMINISTRATION  OF  ESTATES 

Administration  of  Estates;  Administrator,  Necessity  of; 
Bond  Requirements;  Joint  Bank  Accounts 

Honorable  Everitte  Barbee 

Clerk  of  Superior  Court  of  Onslow  County 

(1)  In  an  intestate  estate,  consisting  of  three  joint  bank 
accounts  with  right  of  survivorship  with  balances  respec- 
tively of  over  $500,  over  $8,000  and  over  $3,300;  two  auto- 
mobiles in  the  name  of  the  decedent  only  with  an  aggregate 
value  of  $2,300;  a  $10,000  life  insurance  policy  payable  to 
the  spouse;  and  outstanding  indebtednesses  consisting  of 
$1,200  in  funeral  bills,  an  undertermined  amount  of  in- 
heritance tax  and  miscellaneous  debts  totaling  approxi- 
mately $200;  must  an  administrator  be  qualified? 

(2)  Under  the  facts  stated  in  Question  1,  should  the 
amount  of  the  bond  required  of  an  administrator  be  based 
on  an  aggregate  sum  to  include  one-half  the  value  of  the 
joint  bank  accounts  balances  plus  all  the  personal  property 
owned  solely  by  the  decedent  ? 

(3)  Where  a  deceased  testator's  will  gave  his  wife  all  his 
household  furnishings  and  personal  eff'ects  and  his  children, 
naming  each  child,  to  share  and  share  alike  all  of  his 
money  and  the  only  money  is  in  joint  bank  accounts  with 
rights  of  survivorship  with  his  wife  as  in  Question  1,  does 
the  joint  bank  account  contract  giving  the  survivor  the 
right  of  survivorship  prevail  leaving  the  children  with  no 
money  ? 

(1)  Yes.  An  administrator  must  qualify  in  a  case  such 
as  the  one  stated. 

(2)  The  amount  of  the  bond  should  be  based  on  the 
amount  of  the  decedent's  personal  property  which  will  pass 
into  the  hands  of  the  personal  representative  including 
one-half  the  unwithdrawn  balance  in  a  joint  bank  account 
with  right  of  survivorship. 

(3)  The  survivorship  contracts  in  joint  bank  accounts 
with  right  of  survivorship  ordinarily  will  control  the  dis- 
position and  passing  of  assets  in  such  a  joint  bank  account, 
notwithstanding  the  terms  of  any  will  of  the  decedent  joint 
account  holder. 

G.S.  28-3  requires  that  any  person  entering  upon  the  administration  of  a 
decedent's  estate  must  obtain  letters  of  administration.  In  G.S.  28-68,  there 
is  authority  for  debts  owing  a  decedent  to  be  paid  directly  to  the  clerk  of 
superior    court   if   the    amount    owed    does    not   exceed    $1,000    and    if    all 
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amounts  to  be  paid  into  the  clerk  aggregate  less  than  $1,000.  Where  the 
total  amount  paid  into  the  clerk  exceeds  $1,000,  "the  clerk  shall  appoint 
an  administrator"  G.S.  28-68(c),  (emphasis  added).  In  G.S.  28-68.2,  there 
is  authority  for  the  clerk  without  appointment  of  an  administrator  to 
disburse  money  received  pursuant  to  G.S.  28-68  for  certain  enumerated 
purposes ; 

— to  pay  the  surviving  spouse's  and  children's  year's  allowances, 
— to  pay  funeral  expenses  up  to  $600,  and 

— to  pay  hospital,  medical  and  doctor's  bill  for  the  period  of  the 
decedent's  last  illness,  not  exceeding  12  months. 

The  remainder  of  any  funds  paid  in  pursuant  to  G.S.  28-68  would  be  paid 
over  to  the  surviving  spouse,  if  any,  or  to  heirs  or  distributees. 

The  authority  conferred  on  the  clerk  by  G.S.  28-68  and  28-68.2  is  limited 
to  the  maximum  amount  of  $1,000  in  total  receipts  and  to  the  amount  of 
the  total  receipts  received  under  G.S.  28-68  for  any  disbursements.  Further, 
authority  for  payment  of  funeral  expenses  without  an  administrator  is 
limited  in  amount  to  $600.  These  circumstances  taken  together  demonstrate 
that  the  estate  in  question  does  not  fall  within  the  terms  of  G.S.  28-68  and 
28-68.2  as  an  exception  to  the  general  mandate  of  G.S.  28-3.  No  other  ex- 
ception appears  applicable. 

Concerning   the   basis   for   computing   the    amount   of   the    administrator's 
bond,   the    statute   uses    the    term    "double    the    value    of    all    the    personal 
property  of  the  deceased"    (G.S.  28-34).   It  also  provides  for  an   increase 
in  the  bond  where  the  real  estate  is  required  to  be   sold  to  make  assets 
to  pay  debts    (where  personalty  in  the  hands  of  the  administrator  is   in- 
sufficient). The  purpose  of  the  bond  is  to  protect  the  estate  and  its  bene-  , 
ficiaries  from  misuse  or  dissipation  in  the  hands  of  the  personal  representa-  j 
tive.  Assuming  that  these  three  bank  accounts  are  executed  in  conformity  ' 
with  the  terms  of  G.S.  41-2.1  and  have  a  valid  contract  of  survivorship, 
the  moneys  contained  therein  would  pass  to  the  joint  tenant  according  to 
the  terms  of  G.S.  41-2.1,  subject  only  to  the  conditions  contained  in  that 
statute. 

G.S.  41-2.1  (b)(3)  states: 

"Upon  the  death  of  either  or  any  party  to  the  agreement,  the 
survivor,  or  survivors,  becomes  the  sole  owner,  or  owners,  of  the 
entire  unwithdrawn  deposit  subject  to  the  claims  of  the  creditors 
of  the  deceased  and  to  governmental  rights  in  that  portion  of  the 
unwithdrawn  deposit  which  would  belong  to  the  deceased  had  said 
unwithdrawn  deposit  been  divided  equally  between  both  or  among 
all  the  joint  tenants  at  the  time  of  the  death  of  said  deceased." 
(Emphasis  Added). 

While  G.S.  41-2.1(b)(3)  provides  the  substantive  rights  of  the  parties  in 
the  unwithdrawn  deposit  in  a  survivorship  situation;  G.S.  41-2. 1(b)  (4) 
provides  the  mechanics.  It  states:  i 

"Upon  the  death  of  one  of  the  joint  tenants  provided  herein  the  j 

banking  institution  in  which  said  joint  deposit  is  held  shall  pay 


40]  ATTORNEY   GENERAL   OPINIONS  25 

to  the  legal  representative  of  the  deceased,  or  to  the  clerk  of  the 
superior  court  if  the  amount  is  less  than  one  thousand  dollars 
($1,000),  in  accordance  with  G.S.  28-68,  the  portion  of  the  unwith- 
drawn  deposit  made  subject  to  the  claims  of  the  creditors  of  the 
deceased  and  to  governmental  rights  as  provided  in  subdivision 
(3)  above,  and  may  pay  the  remainder  of  the  surviving  joint 
tenant  or  joint  tenants.  Said  legal  representative  shall  hold  the 
portion  of  said  unwithdrawn  deposit  paid  to  him  and  not  use  the 
same  for  the  payment  of  the  claims  of  the  creditors  of  the  de- 
ceased or  governmental  rights  unless  and  until  all  other  personal 
assets  of  the  estate  have  been  exhausted,  and  shall  then  use  so 
much  thereof  as  may  be  necessary  to  pay  any  remaining  debts 
of  the  deceased  or  governmental  claims.  Any  part  of  said  unwith- 
drawn deposit  not  used  for  the  payment  of  such  debts  or  charges 
of  administration  of  the  deceased  shall,  upon  the  settlement  of  the 
estate,  be  paid  to  the  surviving  joint  tenant  or  tenants." 

There  appears  to  be  little  doubt  that  except  in  cases  within  the  purview 
of  G.S.  28-68  and  28-68.2,  there  is  a  requirement  for  a  fractional  portion 
of  the  unwithdrawn  balance  to  be  paid  to  the  personal  representative  and 
to  be  held  by  him  for  the  payment  of  claims  of  the  creditors  of  the  de- 
ceased and  the  payment  of  governmental  rights.  The  statutory  language, 
"the  portion  of  the  unwithdrawn  deposit  made  subject  to  the  claims  of 
creditors  of  the  decreased  and  to  governmental  rights  as  provided  in  sub- 
division (3)  above,"  makes  it  clear  that  the  entire  one-half  (in  the  husband 
and  wife  situation)  is  the  portion  subject  to  these  claims.  Accordingly,  it 
would  appear  that  in  each  two-depositor  joint  bank  account  situation, 
one-half  of  the  account  may  be  paid  immediately  to  the  surviving  joint 
tenant.  The  remaining  one-half  of  each  account  shall  be  paid  to  a  personal 
representative  who  is  then  obliged  to  hold  these  amounts  as  a  fund  from 
which  personal  debts  of  the  deceased  joint  tenant  may  be  satisfied  if  all 
other  personal  property  is  exhausted  and  from  which  government  rights 
are  to  be  satisfied.  Accordingly,  the  amount  of  bond  should  be  based  upon 
all  funds  coming  into  the  hands  of  the  personal  representative.  This  would 
necessarily  include,  in  our  case,  the  two  automobiles,  one-half  of  the  three 
joint  bank  accounts  and  any  cash  or  other  personal  property  on  hand. 
The  amount  of  the  debts  would  not  figure  into  the  computation  of  the  bond 
unless  the  debts  exceeded  the  amount  of  personal  property  and  required 
the  liquidation  of  real  estate  in  order  to  make  assets,  in  which  case,  G.S. 
28-34  would  require  an  upward  adjustment  of  the  bond  amount. 

In  North  Carolina,  the  right  to  survivorship  in  joint  bank  accounts 
established  by  written  agreement  is  established  by  G.S.  41-2.1.  In  inter- 
preting that  statute,  where  other  principles  are  not  stated  in  the  text  of 
the  statute,  the  common  law  will  govern. 

"Under  common  law  principles  applicable  to  joint  tenancies,  the 
survivor  takes  the  entire  property  free  and  clear  of  claims  or 
creditors  of  the  deceased  tenant.  This  is  the  common  law  rule  in 
North  Carolina;  and  in  the  absence  of  statute,  it  has  been  applied 
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in  respect  to  a  joint  bank  account  where  the  parties  had  agreed 
to  the  right  of  survivorship."  See  Lee,  NC  Law  of  Personal 
Property,  Section  63;  citing  Wilson  County  v.  Wooten,  251  NC  667. 

Pertinent  to  your  particular  question,  the   Wooten  case  sets  out  the  rule 

that 

"Where  two  persons  sui  juris  enter  into  a  contract  that  funds  on 
deposit  in  their  joint  bank  account  should  constitute  a  joint 
tenancy  with  right  of  survivorship,  such  contract  is  effective  and 
the  survivor  is  entitled  to  the  funds  free  from  the  claims  of  the 
heirs  or  personal  representative  or  creditors  of  the  deceased  tenant 
in  the  absence  of  fraud."  See  1  Strong,  NC  Index  2d;  Banks, 
Section  4,  page  651.  The  express  terms  of  G.S.  41-2.1  are  the  only 
limitation  to  this  rule. 

Consistent  with  the  common  law  theory  of  joint  tenancy  with  right  of 
survivorship  enunciated  in  the  Wooten  case,  the  direction  stated  in  the 
list  sentence  of  G.S.  41-2. 1(b)  (4)  is  clear  and  unequivocal. 

"Any  part  of  said  unwithdrawn  deposit  not  used  for  the  payment 
of  such  debts  or  charges  of  administration  of  the  deceased  shall, 
upon  the  settlement  of  the  estate,  be  paid  to  the  surviving  joint 
tenant  or  tenants." 

Robert  Morgan,  Attorney  General 
Sidney  S.  Eagles,  Jr., 
Assistant  Attorney  General 

13  October  1969  - 

Subject:  Administration  of  Estates;  Administrator;  Right  of  Minor 

Widow  to  Nominate  Administrator 

Requested  by:     Honorable  Edgar  W.  Tanner 

Rutherford  Gouty  Clerk  of  Superior  Court 

Question:  Does  the  widow  of  the  deceased,  who  is  a  minor,  have  the 

right  to  nominate   someone    to    serve   as   administrator   of 
her  deceased  husband's  estate  ? 

Conclusion:  A  widow,  who  is  a  minor,  does  have  the  right  to  nominate 

someone   to   serve   as   administrator  of   her   deceased   hus- 
band's estate. 

Your  telephone  inquiry  indicated  that  the  deceased  husband,  himself  a 
minor,  was  killed  and  left  a  minor  widow  and  one  child.  The  father  of 
the  deceased  has  qualified  as  administrator  but  now  the  widow  has  indicated 
that  she  wants  her  mother  to  qualify  as  administratrix  of  the  husband's 
estate. 

The  Supreme  Court  specifically  said  in  Wallis  v  Wallis,  61  N.C.  78  (1863), 
where  the  widow  is  17  that,  although  a  minor  may  not  serve,  the  Court 
"might  have  granted  the  administration  to  such  person  as  she  should 
appoint."  The  Supreme  Court  cited  two  cases  for  authority  on  that  point. 
One  of  them  does  not  deal  with  that  issue.  The  other  one,  Ritchie  v 
McAuslin,  2  N.C.  220   (1795),  dealt  with  the  situation  where  the  next  of 
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kin  were  out  of  the  country  and  wanted  to  appoint  someone  else.  The 
Court  indicated  in  that  situation  that  the  nomination  by  the  next  of  kin 
amounted  to  the  exercise  of  a  right  and  that  it  was  incumbent  on  the 
Court  to  repeal  the  previously  issued  letters  of  administration  and  appoint 
the  next  of  kin's  nominee.  However,  in  another  case  dealing  with  non- 
resident next  of  kin  the  Supreme  Court  in  Little  v  Berry,  94  N.C.  433 
(1886)  indicated  that  the  court  might  issue  letters  to  the  nominee  if  it 
wished  to  do  so.  In  the  case  of  Williams  v  Neville,  108  N.C.  559  (1891), 
the  Court  indicated  that  the  next  of  kin  "had  the  right  ...  to  select  and 
recommend  such  person  as  she  might  prefer  if  she  did  not  wish  to  ad- 
minister herself  and  if  her  nominee  was  suitable  in  character,  habits  and 

;  intellect  to  demand  appointment."  Again,  the  language  in  the  Williams 
case  seems  to  indicate  that  it  would  be  mandatory  for  the  clerk  to  issue 

I   letters  to  the  proper  nominee. 

I  In  1912  the  Supreme  Court  decided  Boynton  v  Heartt,  158  N.C.  488  (1912). 
The  Court  indicates  that  the  statutes  on  nonresident  administrators  was 
changed  to  forbid  the  service  of  nonresident  administrators.  Further,  the 
Court  points  out  that  there  is  no  statute  specifically  allowing  persons  to 
nominate  another  to  serve  in  their  position  as  administrator.  The  Court 
says  at  page  493: 

"While,  as  we  have  said,  there  is  authority  to  the  contrary,  the 
better  view,  as  we  think,  is  that  the  right  to  nominate  depends 
on  the  right  to  administer." 

The  Court  concludes  on  pages  494-495  that  since  a  nonresident  is  in- 
competent to  administer  the  estate,  he  is  also  incompetent  to  nominate 
someone  else  to  serve.  By  way  of  distinguishing  this  decision  from  the 
situation  where  a  minor  is  involved,  the  Court  says  at  page  495: 

"If,  however,  the  law  is  stated  correctly  in  the  Wallis  case, 
there  is  a  distinction  between  the  disqualification  on  account  of 
nonage  and  nonresidence  because  in  the  first,  the  right  to  ad- 
minister continues  to  exist  while  the  exercise  of  the  right  is 
suspended  during  minority,  and  in  the  case  of  a  nonresident,  he 
has  never  had  the  right  to  administer." 

The  right  to  nominate  has  been  further  delineated  in  In  Re  Estate  of 
Smith,  210  N.C.  622  (1936).  There  the  Court  held  that  a  person  may  not 
exercise  the  right  to  nominate  if  someone  of  equal  or  closer  degree  of 
kinship  is  willing  to  serve. 

It  is  clear  that  the  young  widow  may  not  serve  as  administratrix.  (G.S. 
28-8(1)).  However,  her  right  to  administer  is  primary  and  higher  than 
that  of  the  deceased's  parent.  (G.S.  28-6(a)(l)).  It  would  therefore  appear 
in  the  light  of  the  case  law  on  the  subject  that  the  right  of  a  minor  widow 
to  nominate  someone  to  serve  in  her  stead  exists  and  would  take  precedence 
over  the  wish  of  the  parent  to  administer  the  estate. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 
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12  September  1969 

Subject:  Administration  of  Estates;  Administrators;  Final  Accounts 

of  Co- Administrators 

Requested  by:     Honorable  George  M.  Harris 
Clerk  of  Superior  Court 
Caswell  County 

Question:  Where  four  co-administrators  have  been  appointed  by  the 

clerk,   may   the   clerk   approve   a   final   account   signed   by 
only  three  of  the  four  co-administrators  ? 

Conclusion:  Yes. 

Pursuant  to  G.S.  28-6(2),  the  Clerk  of  Superior  Court  of  Caswell  County 
appointed  four  children  of  an  intestate  as  co-administrators.  Three  of  the 
four  co-administrators  have  prepared  and  submitted  to  the  Clerk  for  the 
Clerk's  audit  a  final  accounting.  The  other  co-administrator  refuses  to  sign 
the  final  account.  The  final  account  appears  to  the  Clerk  to  be  proper  in 
all  respects. 

G.S.  28-184.1  provides,  in  part: 

"(a)  As  used  in  this  section,  the  term  'personal  representatives' 
includes  executors,  administrators,  administrators  c.t.a.,  admini- 
strators d.b.n.,  collectors,  and  testamentary  trustees. 

.  .  .  "(e)  Subject  to  the  provisions  of  subsections  (b),  (c)  and 
(d)  of  this  section,  all  other  acts  and  duties  must  be  performed 
by  both  of  the  personal  representatives  if  there  are  two,  and  by  a 
majority  of  them  if  there  are  more  than  two." 

Subsections   (b),  (c),  and   (d)   are  not  relevant  here.  The  filing  of  a  final 

account  is  "another  act  and  duty"  within  the  meaning  of  subsection   (e). 

The  implication  is  clear  that  a  majority  of  co-administrators  has  authority 

to  file  a  final  account. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


25  June  1969 
Subject: 


Requested  by: 


Question: 


Conclusion : 


Administration  of  Estates;  Bond  of  Substitute  or  Successor 
Administrator 

Honorable  Ben  G.  Floyd,  Jr. 

Clerk  of  Superior  Court,  Robeson  County 

When  the  administrator  of  an  estate  ceases  to  function 
and  the  widow  is  appointed  administrator  de  bonis  non, 
is  she  required  to  post  a  separate  bond  from  that  posted 
by  the  original  administrator  ? 

Each  administrator  or  executor  in  an  estate  is  required  to 
post  a  separate  bond. 
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In  your  inquiry  you  indicate  that  the  deceased  left  a  widow  and  an  adult 
unmarried  son,  that  the  widow  renounced  her  right  to  qualify  and  the  son 
became  administrator,  posting  required  bond.  Subsequently,  the  son  died 
and  the  widow  now  wants  to  qualify  as  administrator  de  bonis  non. 

G.S.  28-40  requires  that: 

"Before  letters  testamentary,  letters  of  administration  with  the 
will  annexed,  letters  of  administration  or  letters  of  collection  are 
issued  to  any  person,  he  must  give  the  bond  required  by  law  .  .  .  ." 

G.S.  28-34  contains  the  requirements  as  to  such  bonds.  Since  bonds  are 
given  in  the  name  of  the  individual  qualifying  as  administrator  as  required 
by  the  statutes  and  since  the  sureties  remain  liable  on  the  bond  of  the 
original  administrator  for  such  time  as  the  statute  of  limitations  may 
provide,  it  is  necessary  for  each  new  administrator  to  secure  a  separate 
bond. 

Of  course,  nothing  would  prevent  the  use  of  the  same  sureties  if  the  other 
requirements  of  the  law  are  complied  with. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 

15  August  1969 

Subject:  Administration  of  Estates;   Bonds,  Executors,  Administra- 

tors and  Trustees 

Requested  by:     Honorable  Glenn  L.  Hammer 
Clerk  of  Superior  Court 
Davie  County 

Question:  Is   an   individual  who  seeks   to   qualify   before   a   clerk   of 

superior  court  as  a  testamentary  trustee  under  the  pro- 
visions of  G.S.  28-53  required  to  give  bond  for  the  faithful 
performance  of  his  duties  ? 

Conclusion:  An  individual  who  qualifies   as  a  testamentary  trustee  is 

required  to  give  bond  only  in  those  instances  when  an 
executor  is  required  to  give  bond. 

G.S.  28-53  provides: 

"Trustees  appointed  in  any  will  admitted  to  probate  in  this  State, 
into  whose  hands  assets  come  under  the  provisions  of  the  will, 
shall  first  qualify  under  the  laws  applicable  to  executors,  and  shall 
file  in  the  office  of  the  clerk  of  the  county  where  the  will  is  pro- 
bated inventories  of  the  assets  which  come  into  his  hands  and 
annual  and  final  accounts  thereof,  such  as  are  required  of  executors 
and  administrators.  The  power  of  the  clerk  to  enforce  the  filing 
and  his  duties  in  respect  to  audit  and  record  shall  be  the  same  as 
in  such  cases.  This  section  shall  not  apply  to  the  extent  that  any 
will  makes  a  different  provision."  (Emphasis  added.) 
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Executors  give  bond  only  when  required  by  law  or  by  the  terms  of  the 
will.  See  G.S.  28-35  which  requires  an  executor  to  give  bond  (1)  when  he 
is  a  non-resident  of  the  State,  (2)  when  a  man  marries  a  woman  who  is 
an  executrix,  and  (3)  when  an  executor  not  already  under  bond  obtains 
an  order  to  sell  real  estate  for  the  payment  of  debts.  By  reason  of  G.S. 
28-53,  a  testamentary  trustee  is  also  required  to  give  bond  in  these 
instances. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


31  March  1970 

Subject:  Administration  of  Estates;  Funeral  Expenses;  Payment  as 

Priority  and  General  Creditor  Claim 

Requested  by:     Honorable  Martha  O.  Comer 
Clerk  of  Superior  Court 
Surry  County 

Question;  After  an  administrator  has   paid  the   preferred   claims   in 

the  estate  including  the  $600  amount  for  a  funeral  bill  and 
has  paid  other  priority  items  such  as  the  widow's  allow- 
ance and  administration  expenses,  in  distributing  the  re- 
mainder to  general  creditors,  should  the  balance  of  the 
funeral  bill  be  included  as  a  general  creditor  claim  ? 

Conclusion:  After  an  administrator  has   paid   the   preferred   claims   in 

the  estate  including  the  $600  amount  for  a  funeral  bill  and 
has  paid  other  priority  items  such  as  the  widow's  allow- 
ance and  administration  expenses,  the  balance  of  the 
funeral  bill  should  be  included  as  a  general  creditor  claim 
in  distributing  the  remainder  to  general  creditors. 

In  a  letter  of  March  24  an  opinion  was  requested  of  this  Office  as  to 
whether,  when  an  administrator  has  paid  the  priority  items  in  the  estate 
including  the  $600  funeral  priority  claim,  the  widow's  year's  allowance 
and  costs  of  administration,  and  when  a  small  amount  remains  to  be  dis- 
tributed and  divided  among  the  general  creditors,  whether  the  balance  of 
the  funeral  bill  is  to  be  included  as  a  general  creditor  claim. 

The  answer  is  clearly  that  it  is. 

The  practice  in  the  State  has  by  no  means  been  uniform  and  at  least  prior 
to  1967,  many  estates  were  so  administered  that  only  $600  of  the  funeral 
bill  was  paid.  However,  in  1967,  Chapter  1066  of  the  Session  Laws  further 
clarified  the  second-class  provisions  of  G.S.  28-105  to  add  the  following: 

"The  preferential  limitation  herein  granted  shall  be  construed  to 
be  only  a  limit  with  respect  to  preference  of  payment  and  shall 
not  be  construed  to  be  a  limitation  on  reasonable  funeral  expenses 
which   may  be   incurred;    nor   shall   the   preferential   limitation   of 
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payment  in  the  amount  of  six  hundred  dollars  ($600.00)  be  dimi- 
nished by  any  Veterans  Administration,  social  security  or  other 
federal  governmental  benefits  awarded  to  the  estate  of  the  deceased 
or  to  his  or  her  beneficiaries." 

This  1967  amendment  clarified  the  statute  to  clearly  indicate  that  the 
$600  funeral  priority  was  just  that  and  not  a  limit  on  funeral  expenses 
which  could  be  allowed  from  the  estate.  This  was  further  buttressed  by 
the  1969  amendment,  codified  as  G.S.  28-107.1,  which  provides: 

"Funeral  expenses  of  a  decedent  shall  be  considered  as  a  debt 
of  the  estate  of  the  decedent  and  the  decedent's  estate  shall  be 
primarily  liable  therefor.  The  provisions  of  this  section  shall  not 
affect  the  application  of  G.S.  28-105." 

Therefore  in  the  estate  described  in  the  letter  of  March  24,  the  ad- 
ministrator's contention  as  to  the  distribution  would  be  correct. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 

30  October  1968 

Subject:  Administration  of  Estates;   Guardians,  Appointment  of 

Requested  by:     Honorable  Everitte  Barbee 
Clerk  of  Superior  Court 
Onslow  County 

Conclusion:  A  clerk  of  superior  court   may   establish   the   relationship 

of  guardian  and  ward  between  two  persons  residing  on  a 
federal  reservation. 

Your  inquiry  is  as  follows: 

"Please  advise  me  your  opinion  as  to  jurisdiction  in  matters  of 
appointing  guardians  for  infants  living  in  the  housing  area  of 
Camp  Lejeune,  North  Carolina. 

"The  following  is  a  specific  case: 

"Petition  was  filed  by  an  individual  without  legal  representation 
for  his  appointment  as  guardian  for  his  brother,  a  seventeen  year 
old  minor  living  with  him  at  Tarawa  Terrace,  which  is  located  on 
Camp  Lejeune,  a  federal  reservation.  The  petition  declares  the 
mother  and  father  of  the  infant  deceased.  The  petitioner  entered 
military  service  from  his  home,  Newark,  New  Jersey.  The  minor 
has  no  income  or  other  assets." 

It  is  noted  that  the  Camp  Lejeune  federal  reservation  is  located  within  the 
boundaries  of  Onslow  County.  I  cannot  believe  that  it  is  or  was  the  intent 
of  the  Legislature  that  a  person  living  within  the  boundaries  of  Camp 
Lejeune  should  have  no  way  of  being  appointed  a  guardian  or  made  a  ward. 
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I  am  of  the  opinion  that  the  Clerk  of  Superior  Court  of  Onslow  County 
may  establish  the  relationship  of  guardian  and  ward  between  two  persons 
residing  on  the  Camp  Lejeune,  North  Carolina,  federal  reservation,  since 
I  find  nothing  in  the  law  to  the  contrary. 

T.  W.  Bruton,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 

17  September  1969 

Subject:  Administration    of    Estates;    Guardians;    Clerk's    Duty    on 

Final  Accounting  by  Guardian 

Requested  by:     Honorable  Lanie  M.  Hayes 

Clerk  of  Superior  Court,  Warren  County 

Question:  Does  it  fall  within  the  authority  and  responsibility  of  the 

clerk  of  superior  court,  under  G.S.  33-41,  to  disapprove  the 
final  account  of  a  guardian  because  a  final  distribution 
of  the  ward's  estate  was  made  by  the  guardian  to  the 
ward's  distributee  rather  than  to  the  ward's  administrator. 

Conclusion:  Yes. 

The  guardian  of  a  deceased  ward  has  tendered  a  final  accounting  for  audit 
and  approval  by  the  clerk  of  superior  court.  The  account  reveals  a  final 
distribution  by  the  guardian  directly  to  the  ward's  distributee  rather  than 
to  an  administrator  of  the  ward's  estate  (no  administrator  having  been 
appointed). 

In  order  to  discover  the  extent  of  the  clerk's  authority  and  responsibility 
under  G.S.  33-41,  dealing  with  the  guardian's  final  account,  an  examination 
of  G.S.  33-39,  dealing  with  the  annual  account  of  the  guardian,  is  essential. 
G.S.  33-39  empowers  the  clerk  to  examine,  under  oath,  the  guardian 
".  .  .  or  any  other  person,  concerning  the  receipts,  disbursements  or  any 
other  matter  relating  to  the  estate."  The  statute  then  places  upon  the  clerk 
the  responsibility  for  determining  the  propriety  of  the  annual  account  by 
stating  that,  ".  .  .  if  he  approve  the  same,  he  must  indorse  his  approval 
thereon."  Thus  G.S.  33-39  seems  clearly  to  contemplate  an  examination 
by  the  clerk  of  all  aspects  of  the  guardian's  accounting  and  not  merely  a 
balancing  of  debits  and  credits.  Due  to  the  similarity  of  the  subject 
matter  of  G.S.  33-39,  and  G.S.  33-41,  it  would  seem  that  the  legislature 
intended  for  the  specific  provisions  of  G.S.  33-39,  as  noted  above,  to  be 
applicable  to  G.S.  33-41  without  the  necessity  of  reiterating  them  in  the 
latter  section.  First  Citizens  Bank  and  Trust  Co.  v.  Parker,  225  N.C.  480, 
35  SE2d  489  (1945)  ;  see  also  Wiggins,  Wills  and  Administration  of 
Estates  in  North  Carolina,  §323.  . 

Given  the  broad  nature  of  the  statutory  language  underlined  above,  it 
would  seem  that  a  determination  of  the  propriety  of  the  final  distribution 
as  made  by  the  guardian  would  reasonably  come  within  the  scope  of  the 
clerk's    authority    and    responsibility    in    auditing    the    final    account.    The 
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question  whether  a  final  distribution  by  the  guardian  directly  to  the  dis- 
tributee is  proper  can  be  answered  by  the  application  of  settled  legal 
principles  dealing  with  the  termination  of  a  guardianship  by  the  death  of 
the  ward.  A  guardianship  is  necessarily  terminated  by  the  death  of  the 
ward  and  the  right  to  the  ward's  property  passes  to  the  personal  repre- 
sentative of  the  decedent's  estate  subject  to  the  guardian's  right  to  retain 
possession  for  the  period  of  time  required  to  make  a  final  settlement  of 
the  guardianship  account.  Winjum  v.  Jesten,  191  Minn.  294,  253  N.W. 
881  (1934)  ;  Harrison  v.  Tonge,  67  Ga.  App.  54,  57  (1942)  ;  see  also  3  Lee, 
N.C.  Family  Law  §269.  Upon  the  ward's  death  the  relationship  between 
the  guardian  and  the  ward's  personal  administrator  becomes  that  of 
debtor  and  creditor.  Files  v.  Buie,  131  Tex.  19,  112  S.W.2d  714  (1938); 
see  also,  39  C.J.S.  62,  Guardian  and  Ward  §41.  Further,  the  guardianship 
should  be  immediately  terminated,  the  guardian  discharged,  and  any  unpaid 
claims  against  the  estate  handled  by  the  administrator.  Files  v.  Buie, 
131  Tex.  19,  112  S.W.2d  714  (1938)  ;  see  also,  3  Lee,  N.C.  Family  Law 
§269.  It  appears  that  the  law  contemplates  the  appointment  of  an  ad- 
ministrator to  wind  up  the  aflFairs  of  the  deceased  ward  rather  than  a 
continuation  of  the  guardianship  for  this  purpose. 

It  is  our  opinion  that  the  clerk  should  not  approve  the  final  account  as 
tendered  by  the  guardian  due  to  the  improper  distribution.  An  administrator 
should  be  appointed  and  the  decedent's  estate  distributed  to  the  ad- 
ministrator. 

Robert  Morgan,  Attorney  General 
J.  A.  Benoy, 

Deputy  Attorney  General 
Russell  G.  Walker,  Jr., 
Staff  Attorney 
16  April  1969 

Subject:  Administration  of  Estates;  Joint  Bank  Account;  Power  of 

Clerk  of  Superior  Court  to  Collect  and  Distribute  Funds 

Requested  by:     Honorable  Louise  S.  Allen 
Clerk  of  the  Superior  Court 
Washington  County 

Question:  A   husband    and    wife    have    a    joint    survivorship    account 

payable  to  either  or  the  survivor.  The  husband  dies, 
leaving  no  will.  The  bank  releases  one-half  of  the  account 
to  the  wife,  the  surviving  spouse. 

Can  the  bank  legally  release  the  other  one-half  of  this 
account  to  the  clerk  of  the  superior  court  if  the  amount 
in  the  account  is  less  than  $1000  and  no  administrator  has 
been  appointed,  as  set  out  under  G.S.  28-68,  to  be  dis- 
bursed by  the  clerk  under  G.S.  28-68.2  ? 

Conclusion:  The  bank  in  which  the  account  is  maintained  may  not  pay 

over  to  the  clerk  under  the  authority  of  G.S.  28-68  to  be 
disbursed  in  accordance  with  G.S.  28-68.2.  This  is  pre- 
cluded by  the  provisions  of  G.S.  41-2(b). 
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This  opinion  assumes  from  your  inquiry  dated  April  11,  1969  that  the 
account  in  question  falls  within  the  purview  of  G.S.  41-2.1  dealing  with 
"Right  of  Survivorship  in  bank  deposits  created  by  written  agreement." 

Provided  that  the  signature  requirements  of  G.S.  41-2.1  have  been  met, 
the  disposal  of  the  remaining  one-half  of  the  assets  in  the  joint  account 
belong  to  the  survivor  subject  to  the  claims  of  creditors  of  the  deceased 
and  to  certain  governmental  rights.  G.S.  41-2. 1(b)  (3). 

Instructions  contained  in  G.S.  41-2. 1(b)  (4)  require  that  the  banking  in- 
stitution pay  over  to  the  legal  representative  of  the  deceased  that  portion 
of  the  unwithdrawn  deposit  made  subject  to  the  rights  of  creditors. 

The    language    of    the    statute    clearly    forecloses    any    payment    for    the 

purposes  you  suggest. 

Robert  Morgan,  Attorney  General 
Sidney  S.  Eagles,  Jr., 
Revisor  of  Statutes 

7  July  1969 

Subject:  Administration  of  Estates;  Surety  on  Bond  of  Administra- 

tor, Executor  and  Collector 

Requested  by:     Honorable  Charles  M.  Johnson 
Clerk  of  Superior  Court 
Montgomery  County 

Questions:  (1)     When    there    are    sureties    to    a    bond    given    by    an 

executor,  administrator  or  collector  under  the  provisions  of 
G.S.  28-34,  may  the  sureties  be  residents  of  a  county  in 
i  the  State  other  than  the  county  where  the  bond  is  given? 

(2)  Assuming  the  answer  to  Question  1  is  "Yes",  does 
the  surety  justify  before  the  clerk  in  his  county  of  residence 
or  before  the  clerk  where  the  executor,  administrator  or 
collector  qualifies  ? 

Conclusions:        (1)     Yes. 

(2)  Before  the  clerk  where  the  executor,  administrator  or 
collector  qualifies. 

G.S.  28-34  provides  in  part: 

"Every  executor  from  whom  a  bond  is  required  by  law,  and  every 
administrator  and  collector,  before  letters  are  issued,  must  give  a 
bond  payable  to  the  State,  with  two  or  more  sufficient  sureties, 
to  be  justified  before  and  approved  by  the  clerk,  conditioned  that 
such  executor,  administrator  or  collector  shall  faithfully  execute 
the  trust  reposed  in  him  and  obey  all  lawful  orders  of  the  clerk  or 
other  court  touching  the  administration  of  the  estate  committed 
to  him.  Where  such  bond  is  executed  by  personal  sureties,  the 
penalty  of  such  bond  must  be,  at  lease,  double  the  value  of  all  the 
personal  property  of  the  deceased.  .  .  ."    (Emphasis  added.) 
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This  statute  does  not  restrict  the  place  of  residence  of  the  surety  to  the 
county  of  qualification  of  the  administrator,  etc.  No  other  statute  has  been 
found  which  makes  such  a  restriction. 

With  respect  to  Question  2,  the  portion  of  G.S.  28-34  underlined  above 
contemplates,  we  believe,  that  the  sureties  must  justify  before  the  clerk 
issuing  the  letters. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

6  October  1969 

Subject:  Administration    of    Estates;    Widow's    Allowance;    Award 

Where  Deceased  Not  a  North  Carolina  Resident 

Requested  by:  Honorable  Fred  Proffitt 
Clerk  of  Superior  Court 
Yancey  County 

Question:  Where  a  decendent  and  his  wife  lived  in  another  state  until 

his  death  and  the  widow  then  moved  to  North  Carolina,  is 
the  widow  entitled  to  assignment  of  the  widow's  year's 
allowance  by  a  clerk  of  superior  court  in  North  Carolina? 

Conclusion:  Where  a  decedent  and  his  wife  lived  in  another  state  until 

his  death  and  the  widow  then  moved  to  North  Carolina,  the 
widow  is  not  entitled  to  assignment  of  the  widow's  year's 
allowance  by  a  clerk  of  superior  court  in  North  Carolina. 

In  your  letter  of  September  22  you  indicate  that  the  deceased  and  his 
wife  bought  a  home  and  established  residence  in  the  State  of  Virginia 
and  that  on  July  3,  1969,  the  husband  died  intestate,  leaving  his  widow 
the  sole  beneficiary  of  his  estate.  The  widow  has  subsequently  moved  to 
the  State  of  North  Carolina,  bringing  such  personal  effects  as  she  and 
the  decedent  shared  during  their  marriage,  including  an  automobile  and 
certain  household  items. 

She  has  applied  to  your  office  for  the  widow's  year's  allowance.  Under  the 
case  law  as  it  has  been  applied  in  North  Carolina  we  are  of  the  opinion 
that  she  is  not  entitled  to  this  year's  allowance.  G.S.  30-15  contains  the 
provisions  relative  to  the  surviving  spouse's  year's  allowance.  This  section 
was  amended  by  the  1969  General  Assembly  to  increase  the  allowance 
from  $1,000  to  $2,000  and  such  amendment  applies  to  estates  of  persons 
dying  on  or  after  July  1,  1969  (see  Chapter  14  of  the  1969  Session  Laws). 
While  the  statute  on  its  face  does  not  require  that  either  the  deceased  or 
the  spouse,  or  both,  be  North  Carolina  residents,  our  court  has  been  pre- 
sented several  factual  situations  in  which  the  allowance  was  denied  be- 
cause residency  requirements  were  not  met. 

Where  the  deceased  is  a  resident  of  another  state,  but  the  wife  is  a 
resident  of  the  State  of  North  Carolina  at  death,  the  Supreme  Court  has 
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held  that  North  Carolina  could  properly  assign  the  year's  allowance 
(Jones  V  Layne,  144  N.C.  600,  57  S.E.  372  (1907));  however,  where  the 
deceased  and  wife  are  both  residents  of  another  state  at  the  date  of  death, 
then  North  Carolina  is  without  jurisdiction  to  assign  the  year's  allowance. 
This  was  decided  in  the  cases  of  Medley  v  Dunlap,  90  N.C.  527  (1884)  and 
Simpson  v  Cureton,  97  N.C.  113,  2  S.E.  668  (1887).  In  the  Simpson  case 
the  court  said  at  page  15: 

"A  subsequent  removal  to  this  state  does  not  change  her  [the 
widow's]  relations  toward  the  estate  since  they  are  fixed  and  her 
rights  to  share  therein  are  determined  at  the  intestate's  death, 
and  by  the  laws  of  his  domicil." 

The  Sim,pson  case  would  seem  to  be  exactly  on  point  and  governs  the 
present  factual  situation.  The  court  in  Simpson  suggested  that  the  proper 
procedure  would  be  for  the  widow  to  apply  in  the  state  of  her  husband's 
death  for  any  allowance  to  which  she  might  be  entitled,  for  the  court  to 
discover  there  that  there  were  no  assets  and  for  her  then  to  request  a 
comity  ruling  from  the  North  Carolina  court  giving  her  the  allowance  to 
which  she  was  entitled  under  the  law  of  the  other  state  out  of  the  assets 
located  in  North  Carolina. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 

18  September  1969  '  '^ 

Subject:  Administration  of  Estates;  Wills;  Holographic  Wills;  Exe- 

cutors and  Administrators 

Requested  by:     Honorable  Robert  Miller  ^ 

Clerk  of  Superior  Court 
Stokes  County 

Questions:  (1)     In  the   event  that  the   handwriting   of  the   deceased 

can  be  proved  and  there  are  no  defects  in  other  respects,  it 
is  sufficient  for  the  maker  of  a  holographic  will  to  sign  or 
write  his  name  in  the  body  of  the  will  and  have  this 
legally  considered  his  signature  to  the  will  ? 

(2)  In  a  valid  holographic  will,  is  the  widow  of  the  de- 
ceased testator  entitled  to  serve  without  bond  under  the 
authority  of  the  statement  in  the  will  that  she  is  appointed 
"administrator  ?  " 

(3)  Is  there  any  significance  in  the  naming  in  a  holo- 
graphic will  of  a  son  as  "administrator"  after  the  death 
of  the  wife? 

Conclusions:  (1)  Where  the  handwriting  of  a  testator  in  a  holographic 
will  can  be  proved  and  there  are  no  defects  in  other  re- 
spects, it  is  sufficient  signature  for  the  testator  in  a  holo- 
graphic will  to  sign  or  write  his  name  in  his  own  hand- 
writing in  the  body  of  the  will. 
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(2)  In  a  valid  holographic  will,  the  widow  of  the  testator 
is  entitled  to  serve  without  bond  where  the  testator  in  his 
will  appointed  his  wife  administrator  and  the  will  is  silent 
as  to  bond. 

(3)  The  significance  of  a  son  of  a  testator  being  appointed 
administrator  at  the  death  of  the  testator's  spouse  who 
was  named  administrator  will  vary  according  to  the  status 
of  the  administration  of  the  estate  at  the  death  of  the  first 
named  administrator;  if  completed,  there  is  no  action  re- 
quired but  if  incomplete  then  he  stands  as  the  testator's 
nominee  as  successor  administrator  de  bonis  non  cum 
testamento  annexo. 

The  requisites  of  a  holographic  will  in  North  Carolina  are  established  by 
G.S.  31-3.4: 

"§31-3.4.     Holographic    will. —  (a)    A    holographic    will    is    a    will 

(1)  Written  entirely  in  the  handwriting  of  the  testator  but 
when  all  the  words  appearing  on  a  paper  in  the  handwriting 
of  the  testator  are  suflficient  to  constitute  a  valid  holo- 
graphic will,  the  fact  that  other  words  or  printed  matter 
appear  thereon  not  in  the  handwriting  of  the  testator,  and 
not  affecting  the  meaning  of  the  words  in  such  hand- 
writing, shall  not  affect  the  validity  of  the  will,  and 

(2)  Subscribed  by  the  testator,  or  with  his  name  written  in 
or  on  the  will  in  his  own  handivriting ,  and 

(3)  Found  after  the  testator's  death  among  his  valuable  papers 
or   effects,   or  in  a   safe   deposit   box    or   other   safe   place 

^  where  it  was  deposited  by  him  or  under  his  authority,  or 
in  the  possession  or  custody  of  some  person  with  whom,  or 
some  firm  or  corporation  with  which,  it  was  deposited  by 
him  or  under  his  authority  for  safekeeping. 

(b)     No  attesting  witness  to  a  holographic  will  is  required." 

The  underlined  portion  of  G.S.  31-3.4  removes  any  doubt  as  to  the  efficacy 
of  a  holographic  testator  signing  the  will  by  writing  his  name  within  the 
body  or  text  of  his  holographic  will.  See  1  Wiggins,  Wills  and  Administra- 
tion of  Estates  §§18,  20;  In  re  Will  of  Goodman,  229  N.C.  444,  50  S.E.2d  34 
(1948)  ;  In  re  Will  of  Williams,  234  N.C.  228,  66  S.E.2d  902    (1951). 

The  manner  of  probate  of  a  holographic  will  is  set  out  in  G.S.  31-18.2 
which  is  set  out  below: 

"§31-18.2.     Manner  of  probate  of  holographic  will. — A  holographic 
will  may  be  probated  only  in  the  following  manner: 

(1)  Upon  the  testimony  of  at  least  three  competent  witnesses 
that  they  believe  that  the  will  is  written  entirely  in  the  hand- 
writing of  the  person  whose  will  it  purports  to  be,  and  that 


38  ATTORNEY   GENERAL    OPINIONS  [VOL. 

the  name  of  the  testator  as  written  in  or  on,  or  subscribed 
to,  the  will  is  in  the  handwriting  of  the  person  whose  will  it 
purports  to  be;  and 

(2)  Upon  the  testimony  of  one  witness  who  may,  but  need  not 
be,  one  of  the  witnesses  referred  to  in  subdivision  (1)  of 
this  section  to  a  statement  of  facts  showing  that  the  will  was 
found  after  the  testator's  death  as  required  by  G.  S.  31-3.4." 

The  language  of  G.S.  28-34,  "Every  executor  from  whom  a  bond  is  required 
by  law,  and  every  administrator  and  collector,  before  letters  are  issued, 
must  give  a  bond  .  .  .",  does  not  require  bond  of  the  holographic  testator's 
spouse  whom  he  designated  as  executrix  in  his  holographic  will 
even  though  he  named  her  "Adminster"  [sicl.  The  choice  of  titles  selected 
by  the  testator  for  the  person  nominated  by  him  to  pay  debts  of  the 
estate  and  distribute  his  property  does  not  affect  what  title  they  bear  in 
contemplation  of  the  statutes.  Wiggins,  Wills  and  Administration  of 
Estates,  says  at  Section  215: 

"In  order  that  creditors  may  be  paid  and  the  estate  distributed  in 
accordance  with  the  wishes  of  the  owner  or  in  accordance  with  the 
intestacy  laws,  it  is  necessary  to  appoint  someone  to  represent  the 
deceased.  When  nominated  by  the  testator's  will,  the  representative 
is  known  as  the  executor.  If  the  decendent  died  intestate,  his 
representative  is  known  as  the  administrator."   (Emphasis  added.) 

Thus,  for  purposes  of  the  bond  requirements  imposed  by  G.S.  28-34,  the 
holographic  testator's  wife  is  his  nominee  as  "executrix",  not  "administra- 
tor". 

"Unless  required  by  the  terms  of  the  will  or  unless  an  order  is 
obtained  to  sell  real  property  for  the  payment  of  debts,  a  domi- 
ciliary executor  is  not  required  to  give  a  bond.  However,  upon  the 
petition  of  any  creditor  or  any  other  person  interested  in  the 
estate,  when  a  man  marries  a  woman  who  is  an  executrix,  the 
husband  may  be  required  to  give  a  bond."  1  Wiggins,  Wills  and 
Administration  of  Estates,  §231,  pp.  698-9.  See  G.S.  28-34,  -35. 

In  the  instant  case,  the  son  named  as  ".  .  .  adminstor  [sic'\  over  the  estate 
at  Claudie's  death"  is  the  testator's  nominee  to  succeed  the  testator's 
wife.  If  she  qualifies,  is  appointed  and  dies,  the  son  stands  as  the  de- 
cendent's  nominee  for  administrator  de  bonis  non  cum  testamento  annexo. 
He  is  entitled  to  the  same  treatment  he  would  have  been  entitled  to  if  he 
had  been  named  as  the  alternate  or  successor  "executor"  by  the  testator 
instead  of  having  been  named  "administrator."  If  administration  had  been 
wound  up  at  the  time  of  the  testator's  widow's  death,  the  appointment  of 
the  son  would  be  of  no  significance. 

*  Robert  Morgan,  Attorney  General 

Sidney  S.  Eagles, 
Revisor  of  Statutes 
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ADMINISTRATIVE  LAW 


15  March  1969 
Subject: 


Administrative  Law;  Employment  Security  Act;  Persons 
Other  Than  Members  of  State  Bar  Prohibited  from  Prac- 
ticing Law 

Requested  by:  Mr.  D.  G.  Ball 
Chief  Counsel 
Employment  Security  Commission 

Question:  Can  a  partner  represent  the  partnership  as  an  employing 

unit  in  matters  and  hearings  before  the  Employment 
Security  Commission,  although  the  person  involved  in  the 
representation  is  not  an  attorney?  Can  a  corporation 
through  its  officers,  foremen,  personnel  director,  overseer, 
superintendent,  etc.,  represent  the  corporation  in  matters 
before  the  Employment  Security  Commission  even  though 
none  of  the  individuals  described  is  an  attorney  ? 

Conclusion:  Under  G.S.  84-4  and  G.S.  84-5  any  person  appearing  before 

the   Employment   Security   Commission  as   an  attorney   or 
counsellor  at  law  must  be   a   member  of  the   Bar   of  the 
State    of    North    Carolina,    and    corporations    must    appear 
-    '  before  said  Commission  through  their  duly  authorized  at- 

torney. 

The  questions  submitted  by  the  Chief  Counsel  of  the  Employment  Security 
Commission  seem  to  result  from  a  consideration  of  the  case  of  State  v. 
Pledger,  257  N.C.  634.  This  case  resulted  from  the  practices  of  a 
corporation  engaged  in  the  sale  and  construction  of  homes.  An  agent  of 
the  corporation,  not  being  an  attorney,  prepared  deeds  of  trust  for  the 
corporation  by  the  use  of  printed  forms  in  which  he  filled  in  the  blank 
spaces,  and  the  same  agent  supei  vised  the  execution  of  the  deeds  of  trust, 
acknowledgment  and  recordation  of  the  deeds  of  trust.  The  Court  said 
that  the  practice  of  law  embraces  the  preparation  of  legal  documents  and 
contracts  by  which  legal  rights  are  secured.  It  further  said  it  was  not  the 
purpose  and  intent  of  G.S.  84-4  to  make  unlawful  all  activities  of  lay 
persons  which  come  within  the  general  definition  of  practicing  law,  which 
is  defined  in  G.S.  84-2.1,  and  then  the  Court  said: 

"A  person,  firm  or  corporation  having  a  primary  interest,  not 
merely  an  incidental  interest,  in  a  transaction,  may  prepare  legal 
documents  necessary  to  the  furtherance  and  completion  of  the 
transaction  without  violating  G.S.  84-4.  The  statute  was  not  en- 
acted for  the  purpose  of  conferring  upon  the  legal  profession  an 
absolute  monopoly  in  the  preparation  of  legal  documents;  its 
purpose  is  for  the  better  security  of  the  people  against  incom- 
petency and  dishonesty  in  an  area  of  activity  aff'ecting  general 
welfare." 
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This  decision,  it  would  seem,  relates  exclusively  to  the  preparation  of  legal 
documents  and  does  not  reach  into  the  field  of  appearances  before  quasi- 
judicial  commissions  and  courts.  It  is  true  that  in  the  Pledger  case  it  is 
said  in  substance  that  a  person  involved  in  litigation,  though  not  a  lawyer, 
may  represent  himself  in  any  action  or  proceeding  in  a  tribunal  or  court, 
even  in  the  Supreme  Court.  This  right  to  appear  pro  se  is  an  old  and  well 
established  right  and  apparently  has  a  constitutional  basis  but  the  practic- 
ing of  law  within  the  prohibitions  relates  to  those  who  customarily  or 
habitually  hold  themselves  out  to  the  public  as  lawyers  and  excludes  the 
right  of  one  to  represent  himself. 

Inasmuch  as  G.S.  84-4  requires  that  any  person  who  appears  before  the 
Employment  Security  Commission  must  be  a  member  of  the  Bar  of  the 
State  you  should  observe  that  statute,  and,  therefore,  a  partner  cannot 
represent  the  employing  unit  in  matters  and  hearings  before  the  Employ- 
ment Security  Commission  if  he  is  not  an  attorney.  Likewise  a  corporation 
may  not  appear  by  its  agents  before  the  Employment  Security  Commission, 
and  this  is  directly  prohibited  as  to  your  Commission  by  G.S.  84-5. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 

18  March  1970 

Subject:  Administrative    Law;     Hearings    Before     State     Personnel 

Board;  Evidence;  Applicability  of  G.S.  143-317 

Requested  by:     Mr.  Claude  E.  Caldwell,  Director 
State  Personnel  Department 

Question:  Does  G.S.  143-317,  making  superior  court  rules  of  evidence 

applicable  to  hearings  before  certain  State  agencies,  apply 
to  a  hearing  before  the  State  Personnel  Board  relating  to 
the  dismissal  of  a  governmental  employee  who  is  subject 
to  the  State  Personnel  Act? 

Conclusion:  G.S.  143-317,  which  makes  superior  court  rules  of  evidence 

applicable  to  hearings  before  certain  State  agencies,  does 
apply  to  a  hearing  before  the  State  Personnel  Board  re- 
lating to  the  dismissal  of  a  governmental  employee  who  is 
subject  to  the  State  Personnel  Act. 

The  facts  in  the  question  raised  here  involve  a  female  employee,  subject 
to  the  State  Personnel  Act,  who  was  dismissed  from  employment.  Upon 
her  dismissal,  she  appealed  to  the  State  Personnel  Board  in  accordance 
with  the  rules  and  regulations  adopted  by  the  State  Personnel  Board, 
pursuant  to  G.S.  126-4(9)  and  G.S.  126-6.  The  specific  question  raised  here 
is  whether  or  not  G.S.  143-317,  which  deals  with  rules  of  evidence  in  ad- 
ministrative proceedings  before  State  agencies,  is  applicable  at  a  hearing 
when  an  employee,  subject  to  the  State  Personnel  Act,  is  dismissed  from 
work  and  appeals  that  dismissal  to  the  State  Personnel  Board. 
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In  this  regard,  G.S.  143-317(3)  provides  as  follows: 

"  'Proceeding'  shall  mean  any  proceeding,  by  whatever  name  called, 
before  an  administrative  agency  of  the  State,  wherein  the  legal 
rights,  duties,  or  privileges  of  specific  parties  are  required  by  law 
or  by  constitutional  right  to  be  determined  after  an  opportunity 
for  agency  hearing."  [Emphasis  added.] 

It  is  evident  that  an  appeal  hearing  before  the  State  Personnel  Board  is  a 
proceeding  before  an  administrative  agency  of  the  State.  Appeal  hearings 
before  the  State  Personnel  Board  and  the  rendering  of  advisory  opinions 
by  that  Board  are  guaranteed  for  all  those  persons  subject  to  the  State 
Personnel  Act  as  authorized  by  G.S.  126-6  and  as  specifically  set  forth  in 
Paragraphs  1  and  2  of  Article  X,  Section  4  of  policies  adopted  by  the 
North  Carolina  Merit  System  Council. 

It  is  clearly  a  privilege  within  the  meaning  of  G.S.  143-317(3)  for  a  person 
subject  to  the  State  Personnel  Act  to  have  the  right  to  an  appeal  hearing 
before  the  State  Personnel  Board  and  further  to  have  that  same  Board 
determine  the  legitimacy  of  the  individual's  dismissal  by  the  process  of 
issuing  an  advisory  opinion  or  recommendation  with  respect  thereto. 

It  is,  therefore,  the  opinion  of  this  office  that  G.S.  143-317  does  apply  to 
appeal  hearings  before  the  North  Carolina  State  Personnel  Board  when- 
ever a  person  subject  to  the  State  Personnel  Act  seeks  to  invoke  his  right 
to  that  appeal  hearing. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 
James  L.  Blackburn,  Staff  Attorney 

14  January  1970 

Subject:  Administrative  Law;   Rules  of  Civil  Procedure;    Inapplica- 

bility to  Administrative  Hearings;  Appointment  of  Guard- 
ian Ad  Litem  by  Industrial  Commission 

Requested  by:     Mr.  William  H.  Stephenson,  Secretary 
North  Carolina  Industrial  Commission 

Questions:  (1)     Does  the  North  Carolina  Industrial  Commission  have 

the  authority  to  appoint  a  guardian  ad  litem  in  a  tort 
claims  action  or  workmen's  compensation  case? 

(2)     What  powers  would  such  a  guardian  ad  item  have? 

Conclusions:  (1)  The  North  Carolina  Industrial  Commission  has  the 
authority  to  appoint  a  guardian  ad  litem  in  a  tort  claims 
action  or  workmen's  compensation  case. 

(2)  The  guardian  ad  litem  has  such  powers  and  duties  as 
are  listed  in  Rule  17  of  the  Rules  of  Civil  Procedure  which 
are  substantially  similar  to  those  of  the  next  friend. 


'42    .  /  ATTORNEY   GENERAL    OPINIONS  [VOL. 

/ 

When  the  new  Rules  of  Civil  Procedure  were  enacted  by  the  1967  General 
Assembly  (c.  954,  1967  Session  Laws),  G.S.  1-64,  which  provided  for  the 
appointment  of  a  next  friend  to  prosecute  actions  on  behalf  of  incompetents, 
was  specifically  repealed.  It  was  applicable,  by  its  terms,  to  "actions  and 
special  proceedings  when  any  of  the  parties  plaintiff  are  infants  .  .  .  ." 
Since  G.S.  143-291  constitutes  the  Industrial  Commission  a  court  for  hear- 
ing tort  claims  against  State  agencies,  it  was  rightfully  concluded  that  the 
Commission  had  authority  under  §1-64  to  appoint  a  next  friend.  Likewise, 
because  of  the  special  provisions  of  G.S.  97-48  dealing  with  minor  claimants 
in  workmen's  compensation  cases,  the  Commission  has  been  justified  in 
appointing  a  next  friend  in  certain  cases  where  the  interest  of  the  minor 
would  be  better  protected.  See  Houser  v  Bonsai  and  Company,  149  N.C. 
51,  62  S.E.  776  (1908),  where  it  was  held  that  a  justice  of  the  peace  had 
authority  to  appoint  a  next  friend. 

G.S.  1-64  was  specifically  repealed  as  mentioned  above  effective  January  1, 
1970.  Substituted  in  its  place  was  Rule  17  of  the  Rules  of  Civil  Procedure 
(G.S.  lA-1).  Rule  1  provides  as  to  the  scope  of  the  new  Rules: 

These  Rules  shall  govern  the  procedure  in  the  superior  and 
district  courts  of  the  State  of  North  Carolina  in  all  actions  and 
proceedings  of  a  civil  nature  except  when  a  differing  procedure 
is  prescribed  by  statute. 

Thus,  the  applicability  of  the  Rules  is  restricted  to  our  district  and 
superior  courts.  The  comments  of  Professor  Sizemore  in  his  article,  "General 
Scope  and  Philosophy  of  the  New  Rules",  5  Wake  Forest  Intramural  Law 
Review  1  at  page  7,  support  this  conclusion.  The  Federal  Rules  of  Civil 
Procedure,  Rule  1,  provide  that  the  scope  of  those  rules  is  confined  to 
federal  district  courts.  The  practice  with  federal  agencies  has  been  to 
grant  specific  powers  (such  as  the  power  to  take  depositions)  in  the  statutes 
applicable  to  the  agencies. 

The  philosophy  of  the  new  Rules  is  clear.  The  General  Assembly  has 
brought  together  in  a  cohesive  whole  the  rules  applicable  to  civil  actions. 
The  Comments  to  Rule  1  state  ".  .  .  In  general  it  can  be  said  that  to  the 
extent  a  specialized  procedure  has  heretofore  governed,  it  will  continue  to 
do  so."  We  are  dealing  here,  we  think,  with  a  legislative  oversight. 
Certainly,  it  was  not  intended  that  incompetents  bring  actions  against  the 
State  or  their  employers  in  their  own  names — or  not  be  able  to  bring  them 
at  all. 

With  the  language  contained  in  G.S.  97-48,  we  are  of  the  opinion  that  the 
Commission  should  continue  to  appoint  a  representative  of  a  minor's 
interest  and  suggest  that  this  procedure  conform  to  the  Rules  to  the 
extent  that  the  person  be  denominated  a  guardian  ad  litem. 

And  since  G.S.  143-291  contemplates  that  not  all  actions  will  be  brought 
by,  but  merely  on  behalf  of,  real  parties  in  interest  when  it  provides  that 
the  Commission  will  determine  the  issue  of  contributory  negligence  "on  the 
part  of  the  claimant  or  the  person  in  whose  behalf  the  claim  is  asserted", 
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since  the  Commission  is  constituted  a  court  under  that  statute,  and  since 
the  State  is  to  be  held  liable  under  circumstances  where  a  private  person 
would  be  liable,  the  Commission  should  exercise  authority  to  appoint  a 
guardian  of  the  interests  of  minors  in  tort  suits. 

Rule  17  provides  specific  powers  and  duties  of  the  guardian  ad  litem.  It 
does  not  mention  receipt  of  funds,  however,  and  we  are  of  the  opinion  that 
a  guardian  ad  litem  for  an  incompetent  plaintiff  stands  in  the  place  of 
the  former  office  of  next  friend — without  power  to  receive  funds  for  the 
incompetent. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 


AGRICULTURE 

18  December  1969 

Subject:  Agriculture;    Chickens;    Handlers    Act    Not    Applicable    to 

Broiler  Chicken  "Grow  Out  Contracts" 

Requested  by:     Mr.  Curtis  F.  Tarleton,  Director 

Markets  Division,  Department  of  Agriculture 

Question:  Are  "grow  out  contracts"  for  broiler  chickens   subject  to 

the  provisions  of  Article  44  (Unfair  Practices  by  Handlers 
of  Farm  Products)  of  Chapter  106  of  the  General  Statutes? 

Conclusion:  No,  provided  the  chickens  never  are  owned  by  the  producer. 

In  a  letter  of  December  12,  Mr.  Tarleton  described  the  "grow  out"  opera- 
tion: 

"Virtually  all  of  the  broilers  produced  in  the  State  are  grown 
under  some  type  of  contract,  either  written  or  verbal.  The  con- 
tractor is  usually  a  processor  or  feed  manufacturer  and  in  several 
instances  is  a  combination  of  the  two.  As  a  general  rule,  the 
contractor  in  dealing  with  individual  producers  furnishes  the  baby 
chicks,  the  feed  for  raising  them,  any  medications  needed  to  con- 
trol and  prevent  disease  and,  in  most  instances,  provides  the 
services  of  a  trained  field  man  to  advise  individual  growers  on 
production  problems. 

"The  contract  between  the  two  parties  usually  calls  for  paying  the 
grower  so  much  per  bird  at  the  time  they  are  marketed.  This,  at 
present,  is  somewhere  around  7  cents  per  bird  and  is  payment  for 
the  grower's  labor  and  use  of  his  facilities.  In  most  instances,  the 
contracts  are  geared  to  a  feed  conversion  ratio  and,  in  many  in- 
stances, the  amount  paid  the  grower  is  determined  to  some  degree 
by  the  live  broiler  quotation  released  daily  by  our  division's  market 
news  service.  The  crucial  fact  here  is  that  the  broilers  are  never 
owned  by  the  producer. 
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"It  is  apparent  from  reading  the  'Handlers  Act'  (G.S.  106-496 
thru  106-501)  that  a  'handler'  is  one  who  either  buys  from  a  pro- 
ducer, on  credit,  farm  products  to  be  resold  at  which  time  the 
producer  is  to  be  paid,  or  takes  possession  of  farm  products  as 
agent  for  the  producer,  farm  products  to  sell  on  a  commission 
basis.  The  Act  requires  a  handler  to  procure  a  bond  '.  .  .  payable 
to  the  State  in  favor  of  every  contract  producer  or  consignor  of 
farm  products,  and  shall  be  continued  upon  compliance  with  all 
the  provisions  of  this  article,  and  the  faithful  fulfillment  of  all 
contracts,  and  for  the  faithful  accounting  for  and  handling  of 
produce  by  such  handler,  and  for  the  payment  to  the  producer  of 
the  net  proceeds  of  all  consignments  and  sales." 

Therefore,   here,   where   the    "contractor"    always    owns    the    broilers,    the 
"contractor"  never  becomes  a  "handler". 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


AIRPORT  AUTHORITY 

23  September  1969 

Subject:  Airport  Authority;  Indebtedness;  Acquisition  of  Real  Estate 

for  Site;  Execution  of  Note  and  Deed  of  Trust;  No 
Authority  Without  Vote  of  People 

Requested  by:     Mr.  Jule  McMichael 

Rockingham  County  Attorney 

Question:  May  the  Rockingham  County  Airport  Authority  accept  a 

deed  of  real  estate  for  airport  purposes  and  execute  a 
note  and  deed  of  trust  to  the  companies  financing  the 
purchase? 

Conclusion:  An   airport   authority   does    not   have    authority    to    incur 

indebtedness  without  approval  by  a  vote  of  the  people. 

Chapter  622  of  the  Session  Laws  of  1963  authorized  Rockingham  County 
to  establish  an  airport  authority  empowered  to  acquire  lands,  construct 
and  operate  an  airport,  and  vesting  in  the  authority  all  powers  contained 
in  Chapter  63  of  the  General  Statutes. 

The  statutes,  both  local  and  general,  convey  ample  authority  to  acquire 
property  for  airport  purposes.  The  acquisition  of  property  for  airport 
purposes  is  for  a  public  purpose  within  the  provisions  of  the  State  Con- 
stitution. This  was  so  held  in  Vance  County  v.  Royster,  271  N.C.  53.  That 
same  Supreme  Court  decision,  however,  pointed  out  that  a  local  govern- 
mental unit  can  incur  indebtedness  without  approval  of  a  majority  of 
voters  only  for  necessary  expenses,  and  that  acquisition  and  operation  of 
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an  airport  is  not  a  necessary  expense  in  the  constitutional  sense.  Mr. 
Justice  Lake,  writing  for  the  court,  at  pages  63-64,  stated  in  part  as 
follows: 

"It  is  not  for  the  court  to  determine  the  wisdom  of  a  decision  to 
contract  a  debt  for  a  county  or  a  city,  but  it  is  the  duty  of  the 
court  to  determine  whether  the  proposed  indebtedness  is  for  a 
'necessary  expense'  within  the  meaning  of  the  above  provision  of 
the  Constitution.  Sing  v.  Charlotte,  213  N.C.  60,  195  S.E.  271; 
Palmer  v.  Haywood  County,  212  N.C.  284,  193  S.E.  668,  113  A.L.R. 
1195;  Starmount  Co.  v.  Hamilton  Lakes,  205  N.C.  514,  171  S.E. 
909;  Storm  v.  Wrightsville  Beach,  189  N.C.  679,  128  S.E.  17. 
Pursuant  to  this  authority  and  duty,  this  court  has  determined 
that  the  construction  of  a  public  airport  is  not  a  'necessary  ex- 
pense' in  that  sense.  Airport  Authority  v.  Johnson,  supra;  Sing  v. 
Charlotte,  supra.  Thus,  a  county  or  city  may  not  contract  a  debt 
or  pledge  its  faith  for  the  construction  or  operation  of  such  an 
airport  without  first  submitting  the  question  to  a  vote  of  the 
people  of  such  county  or  city." 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


BUSINESS  &  COMMERCE 

28  March  1969 

Subject:  Business   &    Commerce;    "Cooperative";    Use   of    Word    in 

Assumed  Name 

Requested  by:     Mr.  W.  E.  Lane,  In  Charge,  Transportation  &  Cooperatives 
Department  of  Agriculture 

Question:  Does   the  use   of  the  word   "cooperative"   in  the   assumed 

name  of  an  unincorporated  association,  which  name  is  filed 
with  the  Register  of  Deeds  pursuant  to  G.S.  66-68  et  seq., 
violate  the  provisions  of  G.S.  54-139 (b)  ? 

Conclusion:  The  use  of  the  word  "cooperative"  in  the  assumed  name 

of  an  unincorporated  association  or  group  not  organized 
pursuant  to  Subchapter  V  of  Chapter  54  is  a  violation  of 
of  G.S.  54-139(b). 

In  a  letter  and  telephone  conversation  of  March  24,  1969,  the  facts  indicate 
that  several  groups  of  persons,  not  incorporated  under  the  provisions  of 
Subchapter  V  of  Chapter  54,  have  filed  an  assumed  name  with  various 
registrars  of  deeds,  pursuant  to  G.S.  66-68  et  seq.,  which  assumed  name 
contains  the  word  "co-operative". 

Subchapter  V  of  Chapter  54  provides  a  statutory  method  for  producers 
of  agricultural   products    to   form   a    corporation   to    orderly   produce    and 
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market  their  products.  The  subchapter  has  been  held  constitutional. 
Tobacco  Growers  Co-Op  Association  v  Jones,  185  N.C.  265,  117  S.E.  174 
(1923). 

G.S.  54-139  provides: 

"Domestication  of  foreign  co-operative  corporations ;  limitation  on 
use  of  word  'co-operative'. —  (a)  A  foreign  corporation  that  can 
qualify  as  an  association,  as  defined  in  G.S.  54-130(2)  (b)  (1)  and 
(2),  may,  under  the  provisions  of  article  8,  chapter  55A,  if  it  be 
a  nonstock  corporation,  or  under  the  provisions  of  article  10, 
chapter  55,  if  it  be  a  stock  corporation,  be  authorized  to  transact 
business  in  this  State. 

"(b)  No  person  other  than  as  association  organized  under  this 
subchapter,  or  a  foreign  corporation  domesticated  pursuant  to 
subsection  (a)  of  this  section,  or  an  electric  or  telephone  member- 
ship corporation  domesticated  pursuant  to  G.S.  117-28,  shall  be 
entitled  to  organize,  domesticate,  or  transact  business  in  this  State 
if  the  corporate  or  other  business  name  or  title  of  such  person 
contains  the  word  'co-operative'." 

The  "co-operatives"  in  question  do  not  qualify  as  one  of  the  exceptions 
listed  in  G.S.  54-139 (b).  Therefore,  the  use  of  the  word  "co-operative"  in 
their  assumed  name  is  in  violation  of  G.S.  54-139. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

26  January  1970 

Subject:  Business  &  Commerce;  Foreign  Corporations;  Professional 

Corporation  Act;  Domestication  of  Foreign  Professional 
Corporation 

Requested  by:     Mr.  Joseph  G.  Maddrey,  Corporation  Attorney 
Office  of  Secretary  of  State 

Questions:  (1)      Can    a    foreign    professional     corporation,     in     good 

standing  in  its  state  of  incorporation,  domesticate  in 
North  Carolina  under  (a)  Chapter  55  (Business  Corporation 
Act),  and  (b)  Chapter  55B  (The  Professional  Corporation 
Act)  ? 

(2)  Does  the  licensing  board  of  this  State  or  the  state  of 
incorporation  of  a  foreign  professional  corporation  certify 
the  facts  by  G.S.  55B-4(4)  ? 

Conclusions:        (1)      (a)     Yes. 
(b)     No. 
,  (2)     The  licensing  board  of  this  State. 
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jPrior  to  the  enactment  of  Chapter  718,  1969  Session  Laws  (The  Profes- 
sional Corporation  Act),  there  was  no  provision  in  the  North  Carolina 
General  Statutes  for  the  incorporation  of  persons  who  engaged  in  certain 
professions.  This  Act  permits  architects,  attorneys,  public  accountants, 
physicians,  dentists,  optometrists,  osteopaths,  chiropractors,  veterinarians, 
podiatrists,  practicing  psychologists  and  engineering  and  land  surveyors 
to  incorporate  and  practice  such  professions  provided  certain  other  statu- 
tory requirements  are  met. 

Section  3  (G.S.  55B-3)  of  The  Professional  Corporation  Act  provides: 

"The  Business  Corporation  Act  shall  be  applicable  to  such  pro- 
fessional corporations,  including  their  organization,  and  profes- 
sional corporations  shall  enjoy  the  powers  and  privileges  and  shall 
be  subject  to  the  duties,  restrictions  and  liabilities  of  other  corpora- 
tions, except  insofar  as  the  same  may  be  limited  or  enlarged  by 
this  chapter.  If  any  provision  of  this  chapter  conflicts  with  the 
provisions  of  the  Business  Corporation  Act,  the  provisions  of  this 
chapter  shall  prevail." 

There  is  no  specific  provision  in  the  Professional  Corporation  Act  for  the 
domestication  of  foreign  professional  corporations.  Therefore  such  domesti- 
cation will  be  under  the  provisions  of  the  Business  Corporation  Act, 
Chapter  55  of  the  General  Statutes  insofar  as  said  Act  does  not  conflict 
with  Chapter  55B. 

With  respect  to  Question  2,  G.S.  55B-4  provides: 

"A  professional  corporation  under  this  chapter  may  be  formed 
pursuant  to  the  provisions  of  chapter  55,  the  Business  Corporation 
Act,  with  the  following  limitations: 

"(1)  At  least  one  incorporator  shall  be  a  'licensee'  as  herein- 
above defined  in  §55B-2(2). 

"(2)  All  of  the  shares  of  stock  of  the  corporation  shall  be  owned 
and  held  by  a  licensee,  or  licensees,  as  hereinabove  defined  in 
§55B-2(2). 

"(3)  At  least  one  director  and  one  officer  shall  be  'licensee'  as 
hereinabove  defined  in  §55B-2(2). 

"(4)  The  articles  of  incorporation,  in  addition  to  the  requirements 
of  chapter  55,  shall  designate  the  personal  services  to  rendered  by 
the  professional  corporation  and  shall  he  accompanied  by  a  certifi- 
cation by  the  appropriate  licensing  board  that  each  of  the  owners 
of  shares  of  stock  is  duly  licensed  to  render  such  professional 
services."  (Emphasis  added.) 

G.S.  55B-2  provides,  in  part: 

"As  used  in  this  chapter,  the  following  words  shall,  unless  the 
context  requires  otherwise,  have  the  following  meanings: 
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"(3)  'Licensing  board'  means  a  board  which  is  charged  with 
licensing  and  regulating  of  the  profession  or  practice  in  this  State 
in  which  the  professional  corporation  is  organized  to  engage." 
(Emphasis  added.) 

Therefore,  the  licensing  board  referred  to  in  G.S.  55B-4(4)  is  the  appropri- 
ate North  Carolina  board. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
-        Assistant  Attorney  General 


14  August  1969 

Subject:  Business  &   Commerce;    Credit  Unions;    Interest;    Applica- 

bility of  Chapter  1303,  1969  Session  Laws  (Interest  Rates) 
to  Credit  Unions 

Requested  by:     Mr.  W.  V.  Didawick 

Administrator  of  Credit  Unions 

Question:  Does  Chapter  1303,  1969,  Session  Laws,  "An  Act  to  Amend 

the  General  Statutes  Relating  to  Interest  and  Charges  on 
Borrowed  Money"  apply  to  State-chartered  credit  unions? 

Conclusion:  No. 

The  question  is  whether  Chapter  1303  of  the  1969  Session  Laws  now 
applies  to  State-chartered  credit  unions  and  determines  the  interest  that 
may  be  charged  on  loans  or  whether  G.S.  54-88,  entitled  "Rate  of  interest, 
authority  to  deduct  interest"  and  codified  in  Article  11,  "Powers  of  Credit 
Unions"  of  Chapter  54,  is  still  applicable  to  credit  unions.  Essentially 
there  is  now  a  general  law  (Chapter  1303,  1969  Session  Laws)  on  interest 
in  apparent  conflict  with  a  prior  enacted  specific  law  (G.S.  54-88)  on  the 
same  subject.  No  section  of  the  1969  Act  specifically  repeals  or  amends 
any  provision  of  Subchapter  III,  "Credit  Unions",  of  Chapter  54  of  the 
General  Statutes,  nor  does  the  1969  Act  contain  a  repealing  clause  re- 
pealing all  laws  and  clauses  of  laws  in  conflict  therewith. 

While  the  1969  Act  does  contain  language  which,  standing  alone,  makes 
the  Act  appear  to  apply  to  all  lenders  (see  Sections  5  and  6),  there  is  a 
general  rule  of  statutory  construction  which  holds  that  "Where  there  is 
one  statute  dealing  with  a  subject  in  general  and  comprehensive  terms, 
and  another  dealing  with  a  part  of  the  same  subject  in  a  more  minute 
and  definite  way,  the  two  should  be  read  together  and  harmonized,  if 
possible,  with  a  view  to  giving  eff"ect  to  a  consistent  legislative  policy; 
but,  to  the  extent  of  any  necessary  repugnancy  between  them,  the  special 
statute,  or  the  one  dealing  with  the  common  subject  matter  in  a  minute 
way,  will  prevail  over  the  general  statute,  according  to  the  authorities  on 
the  question,  unless  it  appears  that  the  legislature  intended  to  make  the 
general  act  controlling-;  and  this  is  true  a  for-tiori  when  the  special  act  is 
later  in  point  of  time,  although  the  rule  is  applicable  without  regard  to  the 
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respective  dates  of  passage."  82  C.J.S.,  Statutes,  s.  369,  pp  839-43.  This 
principle  is  cited  with  approval  in  National  Food  Stores  v  North  Carolina 
Board  of  Alcoholic  Control,  268  N.C.  624,  151  S.E.2d  582   (1966). 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

10  November  1969 

Subject:  Business  &  Commerce;  Credit  Unions;  Interest;  Maximum 

Interest  Chargeable;  Installment  Payments  Not  Mandatory 

Requested  by:     Mr.  W.  V.  Didawick 

Administrator  of  Credit  Unions 

Questions:  (1)     What  is  the  maximum  interest  rate  which  may  law- 

fully be  charged  by  a  credit  union  organized  under  State 
laws  ? 

(2)     Is  it  mandatory  that  credit  union  loans  be  repaid  in 
installments  ? 

Conclusions:         (1)     The   maximum   rate    of   interest   which   may   be   law- 
fully   charged    by    a    credit    union    organized    under    State 
laws  is  one  per  cent  per  month  on  the  unpaid  balance. 
(2)     It  is  not  mandatory  that  loans  made  by  credit  unions 
be  repaid  on  an  installment  basis. 
G.S.  54-88  provides  as  follows: 

"No    corporation    organized    pursuant    to    this    subchapter    shall 
directly  or  indirectly  charge  or  receive  any  interest,  discount  or 
consideration,  other  than  the  entrance  fee,   in  excess   of  one  per 
cent  (1%)  per  month  on  the  unpaid  principal  of  loans.  A  minimum 
charge  not  to  exceed  fifty  cents  (50(')  may  be  made  for  any  loan. 
The  rate  of  interest  and  terms  of  repayment  shall  appear  on  each 
note  but  the  corporation  may  for  the  purpose  of  making  loans  dis- 
count and  negotiate  promissory  notes  and  deduct  in  advance,  from 
the  proceeds  of  such  loan,  interest  at  a  rate  not  to  exceed  the  rate 
herein    fixed,    which    shall    be    the    legal    rate    for    corporations 
organized  under  this  subchapter,  and  such  deduction  shall  be  made 
upon   the    amount   of   the    loan   from    the    date    thereof    until    the 
maturity  of  the  final  installment,  notwithstanding  that  the  princi- 
pal amount  of  such  loan  is  required  to  be  repaid  in  such  install- 
ments." 
The  wording  of  the  statute  is  unambiguous.  It  clearly  authorizes  a  maxi- 
mum  interest   rate    of    one    per   cent    per    month    of    the    unpaid    balance. 
Repayment    of    a    loan    on    an    installment    basis    is    permissible    but    not 
mandatory.    Interest    may    be    deducted    in    advance,    but    care    must    be 
exercised  that  the  true,  simple  interest  rate  does  not  exceed  one  per  cent 
per  month  of  any  unpaid  balance. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 
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13  May  1970  ! 

Subject:  Business    &    Commerce;     Credit    Unions;     Investment    of  I 

Funds;    ICU    Government    Securities    Program.    (Reverses, 
Opinion  of  19  November  1968.)  j 

Requested  by:     Mr.  W.  V.  Didawick 

Administrator  of  Credit  Unions 
Department  of  Agriculture 

Question:  Does  G.S.  54-86(5)  authorize  State-chartered  credit  unions 

to   invest   funds    in   the    ICU    Government    Securities    Pro- 
gram? 

Conclusion:  Yes.  t  | 

G.S.  54-86(5)  is  as  follows:  f 

"§54-86.  Investment  of  funds. — The  capital,  deposits,  undivided 
profits  and  reserve  fund  of  the  corporation  may  be  invested  in  any 
of  the  following  ways,  and  in  such  ways  only: 

"(5)  They  may  be  invested  in  obligations  of  the  United  States, 
including  bonds  and  securities  upon  which  payment  of  principal 
and  interest  is  fully  guaranteed  by  the  United  States." 

Briefly  stated,  under  the  ICU  Government  Securities  Program,  ICU 
services  corporation  (ICU),  a  subsidiary  of  CUNA  International,  Inc.  has 
devised  a  system  for  credit  union  investment  in  government  and  govern- 
ment agency  securities.  It  involves  the  establishment  of  individual  credit 
union  trust  accounts  at  First  Wisconsin  National  Bank  of  Milwaukee, 
which  is  the  trustee  named  in  the  ICU  Deed  of  Trust.  Participating  credit 
unions  have  a  direct  property  interest  in  government  securities  purchased 
under  the  program.  This  is  accomplished  through  the  use  of  individual 
credit  union  trusts  supplemented  by  a  common  trust  fund,  each  of  which 
is  established  pursuant  to  a  Deed  of  Trust  and  Plan  of  Common  Trust 
Fund. 

Under  the  Plan  of  Common  Trust  Fund,  the  funds  of  participating  credit 
unions  are  invested  collectively  and  each  credit  union  owns  a  fractional 
interest  in  such  investments.  Each  North  Carolina  chartered  credit  union 
retains  full  control  over  its  investments  in  that  each  credit  union  deter- 
mines the  nature  and  amount  of  each  investment  in  government  securities 
and  each  credit  union  can  acquire  or  dispose  of  any  part  or  all  of  its  in- 
vestments under  the  plan  at  any  time. 

It  is  on  the  basis  of  the  retention  of  control  by  a  credit  union  of  its  in- 
vestments that  this  plan  is  felt  to  comply  with  G.S.  54-86. 

Robert  Morgan,  Attorney  General 
'  Millard  R.  Rich,  Jr., 

Assistant  Attorney  General 
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Subject:  Business  &  Commerce;  Foreign  Corporation  "Doing  Busi- 

ness" in  North  Carolina 

Requested  by:     Mr.  Joseph  W.  Grady 
Attorney  at  Law 

Conclusion:  A    firm    with    agents    soliciting    credit    reporting    business 

and    soliciting    collection    of    commercial    accounts    within 
North  Carolina  is  "doing  business"  within  the  State. 

I  have  your  letter  of  November  1,  1968,  to  the  Attorney  General  which 
reads  in  pertinent  part  as  follows : 

"We  represent  an  Illinois  corporation  whose  sole  place  of  business 
is  located  in  Illinois  and  is  engaged  in  the  credit  reporting  business 
and  likewise  in  the  handling  of  commercial  claims  for  collection. 
"This  firm  is  quite  well  established  in  the  Midwest  and  is  con- 
templating the  engaging  of  representatives  who  would  travel 
through  your  state  soliciting  credit  reporting  business  and  like- 
wise soliciting  collection  of  commercial  accounts.  All  of  the 
handling  of  the  collection  of  the  account  and  all  of  the  credit  re- 
porting would  be  done  in  Illinois.  The  only  thing  that  would  be 
done  in  your  state  would  be  the  soliciting. 

"Our  client  is  desirous  of  knowing  whether  the  State  of  North 
Carolina  would  construe  such  solicitation  as  'doing  business'  in 
your  state." 

Although  you  do  not  indicate  in  your  letter,  I  assume  that  you  are  in- 
quiring as  to  whether  the  client  would  be  considered  as  doing  business 
in  this  state  for  tax  purposes. 

It  is  my  opinion  that  the  soliciting  and  collection  of  accounts  would  con- 
stitute doing  business  under  the  laws  of  the  State  of  North  Carolina. 

T.  W.  Burton,  Attorney  General 

Robert  L.  Gunn, 

Assistant  Attorney  General 


20  January  1970 
Subject: 


Business  &  Commerce;  Funeral  and  Burial  Trust  Funds; 
Payments  to  Funeral  Home  for  Future  Burial  Needs 

Requested  by:     Mr.  John  R.  Tropman 

Deputy  Commissioner  of  Banks 

Question:  Is  a  payment  of  money  to  a  funeral   home   operator   as 

prepayment  for  future  burial  services  subject  to  the  pro- 
visions of  Article  7A  of  Chapter  65  even  though  such 
payment  was  not  solicited  by  the  funeral  home  operator 
and  even  though  there  is  no  written  agreement? 
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Conclusion:  Yes. 

The  facts  show  that  the  son  of  an  elderly  man  who  is  in  poor  health  went 
to  a  funeral  home  operator  and  made  a  down  payment  on  future  funeral 
needs  of  the  father.  The  prepayment  of  funeral  expenses  was  not  solicited 
by  the  funeral  home  operator.  No  written  contract  was  executed.  The 
funeral  operator  orally  agreed  to  provide  funeral  services  for  the  father 
when  needed. 

G.S.  65-36.2 (a)  provides: 

"(a)  All  payments  of  money  made  to  any  person,  partnership, 
association  or  corporation  upon  any  agreement  or  contract,  or  any 
series  or  combination  of  agreements  or  contracts,  but  not  including 
the  furnishing  of  cemetery  lots,  crypts,  niches,  mausoleums,  grave 
markers  or  monuments,  which  has  for  a  purpose  the  furnishing 
or  performance  of  funeral  services,  or  the  furnishing  or  delivery 
of  personal  property,  merchandise,  or  services  of  any  nature  in 
connection  with  the  final  disposition  of  a  dead  human  body,  to  be 
furnished  or  delivered  at  a  time  determinable  by  the  death  of  the 
person  whose  body  is  to  be  disposed  of,  are  held  to  be  trust  funds. 
The  person,  partnership,  association  or  corporation  receiving  the 
payments  is  declared  to  be  a  trustee  thereof,  and  shall  deposit  all 
payments  in  a  financial  institution.  All  of  the  interest,  dividends, 
increases  or  accretions  of  whatever  nature  earned  by  the  funds 
deposited  in  a  trust  account  shall  remain  with  the  principal  of 
such  account  and  become  a  part  thereof,  subject  to  all  of  the 
regulations  concerning  the  principal  of  said  fund  herein  contained. 
The  trust  fund  itself  shall  be  solely  liable  for  all  taxes  on  said 
,  fund  and  its  interest,  dividends,  increases  and  accretions."  (Em- 
phasis added.) 

This  statute  clearly  covers  the  transaction  described  above  and  such 
funeral  home  operator,  prior  to  accepting  such  funds  from  the  son  or 
anyone  else,  must  comply  with  the  provisions  of  Article  7A  of  Chapter  65. 

r,  Robert  Morgan,  Attorney  General 

Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

30  March  1970 

Subject:  Business  &  Commerce;   Funeral  and  Burial  Trust  Funds; 

Pre-Need     Sale     of     "Garden     Mausoleums",     "Interment 
Crypts"  and  "Lawn  Crypts" 

Requested  by :     Mr.  John  R.  Tropman 

Deputy  Commissioner  of  Banks 

Question:  Does  the  pre-need   sale   of  "garden  mausoleums",   "inter- 

ment crypts"  and  "lawn  crypts"  come  within  the  provisions 
of  Article  7A,  Chapter  65  of  the  General  Statutes. 

Conclusion:  Yes. 
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'it  has  come  to  the  attention  of  the  State  Banking  Commission  that  items 
iof  personal  property  called  "garden  mausoleums",  "mausoleum  crypts"  or 
'"lawn  crypts"  are  being  sold  for  delivery  at  a  future  date  and  the  pro- 
ceeds of  such  sales  are  not  being  handled  pursuant  to  the  provisions  of 
Article  7A  of  Chapter  65  of  the  General  Statutes.  The  precise  question 
involved  is  whether  the  items  named  above  are  indeed  mausoleums  or 
crypts  or  whether  they  are  burial  vaults., 

G.S.  65-36.2 (a)  provides,  in  part: 

"All  payments  of  money  made  to  any  person,  partnership,  associ- 
ation or  corporation  upon  any  agreement  or  contract,  or  any  series 
or  combination  of  agreements  or  contracts,  but  not  including  the 
furnishing  of  cemetery  lots,  crypts,  niches,  mausoleums,  grave 
markers  or  monuments,  which  has  for  a  purpose  the  furnishing 
or  performance  of  funeral  services,  or  the  furnishing  or  delivery 
of  personal  property,  merchandise,  or  services  of  any  nature  in 
connection  with  the  final  disposition  of  a  dead  human  body,  to  be 
furnished  or  delivered  at  a  time  determinable  by  the  death  of  the 
person  whose  body  is  to  be  disposed  of,  are  held  to  be  trust  funds. 
The  person,  partnership,  association  or  corporation  receiving  the 
payments  is  declared  to  be  a  trustee  thereof,  and  shall  deposit  all 
payments  in  a  financial  institution." 

Burial  vaults  are  not  specifically  excluded  from  the  provisions  of  G.S. 
65-36.2 (a)  and  therefore  come  within  its  provisions  as  being  ".  .  .  personal 
property,  merchandise  .  .  ." 

The  act  does  not  define  "crypts",  "mausoleums"  or  "vaults". 

"In  construing  a  statute,  it  will  be  presumed  that  the  legislature 
comprehended  the  import  of  the  words  employed  by  it  to  express 
its  intent.  Accordingly,  technical  terms  must  ordinarily  be  given 
their  technical  connotation  in  the  interpretation  of  a  statute.  But 
where  the  words  of  a  statute  have  not  acquired  a  technical  mean- 
ing, they  must  be  construed  in  accordance  with  their  common  and 
ordinary  meaning  unless  a  different  meaning  is  apparent  or  defi- 
nitely indicated  by  the  context."  N.C.  Index  2d,  Statutes,  s.  5, 
p  72,  citing  North  Carolina  cases. 

The  writer  of  this  opinion  has  seen  pictures  of  these  so-called  "crypts" 
and  "mausoleums"  as  well  as  "vaults"  being  sold  today.  All  of  these 
receptacles  for  caskets  are  very  similar  in  appearance  and  each  holds  one 
casket.  The  construction  materials  for  each  are  similar. 

Historically,  the  crypt  has  been  a  subterranean  chamber,  usually  under 
the  floor  of  a  church  and  ordinarily  used  for  the  repose  of  the  dead.  The 
significant  point  is  that  crypts  as  they  have  been  constructed  for  many 
centuries  have  been  large  and  spacious,  often  equalling  in  size  the  entire 
floor  of  the  church.  They  have  never  been  mere  concrete  boxes  or  cases 
under  the  earth;  that  is,  they  have  never  been  burial  vaults  as  we  know 
burial  vaults  today. 
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The  word  "mausoleum"  comes  from  the  name  of  King  Mausolus  who 
reigned  in  Asia  Minor  before  the  time  of  Christ  and  whose  queen  erected 
a  splendid  tomb,  or  mausoleum,  for  his  remains.  The  tomb  is  known  as  one 
of  the  seven  wonders  of  the  ancient  world.  The  American  College  Dictionary, 
Random  House,  1951,  p.  752.  A  mausoleum,  both  historically  and  today, 
is  a  building  erected  above  the  ground.  Today's  mausoleums  are  usually 
constructed  not  for  a  single  individual  but  for  the  accommodation  of 
numerous  bodies  within  the  single  building.  The  individual  chambers,  or 
casket  receptacles,  in  the  mausoleum  have  come  to  be  called  "crypts"  in 
the  parlance  of  the  funeral  director  and  the  cemeterian. 

To  summarize,  a  crypt  historically  and  by  definition  is  a  chamber  wholly 
or  partly  underground  and  normally  quite  large.  Its  only  other  common 
meaning  today  is  a  section  in  a  mausoleum  for  the  reception  of  a  casket. 
The  only  time  that  a  mere  casket  receptacle  is  called  a  crypt  is  when  it  is 
inside  a  building  above  the  ground.  A  mausoleum  is  the  name  of  such  a 
building.  Common  usage  of  the  word  "crypt"  does  not  apply  and  never 
has  applied  to  a  box  or  vault  containing  a  casket  and  placed  under  the 
earth. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


19  August  1969 

Subject:  Business  &  Commerce;  Interest;  Banks;  Savings  and  Loan 

Association;  First  Mortgage  Loans;  Mortgages  of  Less 
than  Ten  Years 

Requested  by:     Mr.  Frank  L.  Harrelson 
Commissioner  of  Banks 

Question:  What   is   the   maximum   rate    of   interest   which   a   lender 

may  charge  if  the  amount  of  the  loan  is  $50,000,  is  secured 
by  a  first  mortgage  or  first  deed  of  trust  on  real  property, 
extends  over  a  period  of  less  than  ten  years,  and  is  re- 
payable in  installments  within  the  description  of  install- 
ment loans  in  G.S.  24-1.2  ? 

Conclusion:  The    maximum    rate    of    interest   per    annum    on   the    loan 

described  above  is  12%. 

Section  1  of  Chapter  1303  of  the  Session  Laws  of  1969  (HB  285)  amended 
Chapter  24  of  the  General  Statutes  by  adding  a  new  section  G.S.  24-1.1, 
by  providing,  among  other  things,  for  an  8%  per  annum  interest  rate 
where  a  loan  is  in  the  amount  of  $50,000  or  less  and  is  secured  by  a  first 
mortgage  or  first  deed  of  trust  on  real  property.  At  this  point,  the  law 
seems  clear  enough.  However,  Section  2  (c.  1303)  added  a  new  section  to 
Chapter  24  of  the  General  Statutes,  G.S.  24-1.2,  and  in  subsection  (b) 
made  provision  for  a  maximum  annual  interest  rate  of  12%  on  loans  not 
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exceeding  $300,000,  "not  secured  by  a  first  security  instrument  on  real 
property,"  when  such  loans  are  repayable  according  to  certain  installment 
requirements  prescribed  therein. 

Up  to  this  point,  there  does  not  seem  to  be  any  conflict  in  the  above 
j  described  statutes.  However,  after  excluding  loans  secured  by  a  first 
i  security  instrument  on  real  property  from  the  provisions  of  permissible 
1 12%  installment  loans  under  G.S.  24-1.2,  the  General  Assembly  proceeded 
I  further  on  in  the  same  subsection  (b)  of  G.S.  24-1.2  to  write  into  the 
I  statute    the    following    definition    of    a    first    security    instrument    on    real 

property : 

"Under  the  provisions  of  this  Section,  a  first  security  instrument 
is  a  first  mortgage  or  first  deed  of  trust  on  real  property  securing 
a  loan  payable  in  equal  installments  of  principal  and  interest  or 
equal  installments  of  principal  over  a  period  of  at  least  ten  (10) 
years,  such  installments  to  have  been  paid  at  least  annually." 

This  squarely  presents  the  question  of  whether  the  8%  or  12%  maximum 
interest  rate  per  annum  shall  apply  to  an  installment  loan  of  less  than 
$50,000  payable  over  a  period  of  less  than  ten  years  when  the  loan  is 
secured  by  a  first  mortgage  or  first  deed  of  trust  on  real  property. 
In  the  decision  in  Kearney  v.  Vann,  154  N.C.  311,  at  315  the  Supreme 
Court*  stated : 

"The  object  of  all  interpretations  of  statutes  is  to  ascertain  the 
meaning  and  intention  of  the  Legislature,  and  to  enforce  it.  The 
courts  are  not  bound  by  the  letter  of  the  law,  which  has  been 
denominated  its  'body,'  but  may  consider  its  spirit,  which  has  been 
called  its  'soul.'  Nor  can  the  courts,  when  the  intention  is  once 
discovered,  refuse  to  enforce  it  because  the  facts  of  some  particular 
case  present  a  seeming  hardship." 

Thus,  the  Supreme  Court  has  said  that  sympathy  alone  with  a  particular 
construction  of  a  statute  is  no  adequate  basis  for  overriding  the  rules  of 
statutory  construction  which  might  require  a  contrary,  and  to  some  people, 
less  palatable  interpretation. 

The  courts  have  gone  to  great  lengths  to  lay  down  rules  of  statutory  con- 
struction. Some  criteria  may  not  be  used.  For  example,  in  the  so-called 
"brown-bagging"  case  in  1966,  where  the  question  was  the  interpretation 
of  certain  statutes  relating  to  intoxicating  liquors,  a  person  who  had  been 
a  member  of  the  General  Assembly  when  the  statute  was  considered  both 
in  committee  and  in  general  session,  gave  testimony  as  to  what  he,  by 
reason  of  his  participation  as  a  legislator,  thought  the  General  Assembly 
intended.  Such  testimony  was  rejected  by  the  Supreme  Court  and  in  the 
opinion  in  the  case  of.  D  &  W,  Inc.  v.  Charlotte,  268  N.C.  577  at  581-582 
Justice  Sharp  wrote  as  follows: 

"Defendants'  first  assignment  of  error  challenges  the  admissibility 
of  the  affidavit  of  Mr.  Frank  Snepp,  a  member  of  the  Legislature 
of  1959,  to  show  the  legislative  purpose  in  enacting  Chapter  745, 
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Session  Laws  of  1959,  which  amended  G.  S.  18-78.1.  This  evidence 
was  incompetent.  More  than  a  hundred  years  ago  this  Court  held 
that  'no  evidence  as  to  the  motives  of  the  Ltegislature  can  be  heard 
to  give  operation  to,  or  to  take  it  from  their  acts  .  .  .'  Drake  v, 
Drake,  15  N.C.  110,  117.  The  meaning  of  a  statute  and  the  inten- 
tion of  the  legislature  which  passed  it  cannot  be  shown  by  the 
testimony  of  a  member  of  the  legislature;  it  'must  be  drawn  from 
the  construction  of  the  act  itself.'  Goins  v.  Indian  Training  School, 
169  N.C.  736,  739,  86  S.E.  629,  631.  In  construing  a  statute, 
Merrimon,  J.,  laid  down  the  rule  in  State  v.  Partlow,  91  N.C.  550, 
552: 

'Its  meaning  in  respect  to  what  it  has  reference  and  the 
objects  it  embraces,  as  well  as  in  other  respects,  is  to  be 
ascertained  by  appropriate  means  and  indicia,  such  as  the 

^  purposes  appearing  from  the  statute   taken  as  a  whole, 

the  phraseology,  the  words  ordinary  or  technical,  the  law 
as  it  prevailed  before  the  statute,  the  mischief  to  be 
remedied,  the  remedy,  the  end  to  be  accomplished,  statutes 
in  pari  materia,  the  preamble,  the  title,  and  other  like 
means.  But  the  meaning  must  be  ascertained  from  the 
statute  itself,  and  the  means  and  signs  to  which,  as  ap- 
pears, upon  its  face,  it  has  reference.  It  cannot  be  proved 
by  a  member  of  the  legislature  or  other  person,  whether 
interested  in  its  enactment  or  not.  A  statute  is  an  act  of 
the  legislature  as  an  organized  body.  It  expresses  the 
collective  will  of  that  body,  and  no  single  member  of  it, 
or  all  the  members  as  individuals  can  be  heard  to  say 
what  the  meaning  of  the  statute  is.  It  must  speak  for  and 

!  be  construed  by  itself,  by  the  means  and  signs  indicated 

above.  Otherwise,  each  individual  might  attribute  to  it  a 
different  meaning,  and  thus  the  legislative  will  and  mean- 
ing be  lost  sight  of.  Whatever  may  be  the  views  and  pur- 
poses of  those  who  procure  the  enactment  of  a  statute, 
the  legislature  contemplates  that  its  intention  shall  be 
ascertained  from  its  words  as  embodied  in  it.  And  courts 
are  not  at  liberty  to  accept  the  understanding  of  any 
individual  as  to  the  legislative  intent.'  " 

Additional  rules  of  statutory  construction  come  into  play  when  general 
and  specific  provisions  of  statutes  are  concerned.  These  principles  are  well 
expressed  in  50  Am.  Jur.  p.  371,  Statutes,  §367: 

"It  is  an  old  and  familiar  principle,  closely  related  to  the  rule 
that  where  an  act  contains  special  provisions  they  must  be  read 
as  exceptions  to  a  general  provision  in  a  separate  earlier  or  sub- 
sequent act,  that  where  there  is  in  the  same  statute  a  specific  pro- 
vision, and  also  a  general  one  which  in  its  most  comprehensive 
sense  would  include  matters  embraced  in  the  former,  the  particular 
provision  must  control,  and  the  general  provision  must  be  taken  to 
affect  only  such  cases  within  its  general  language  as  are  not  within 
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the  provisions  of  the  particular  provision.  Additional  words  of 
qualification  needed  to  hamionize  a  general  and  a  prior  special 
provision  in  the  same  statute  should  be  added  to  the  general  pro- 
vision, rather  than  to  the  special  one.  Under  these  rules,  where 
there  is,  in  the  same  statute,  a  general  prohibition  of  a  thing  and  ~ 
a  special  permissive  recognition  of  the  existence  of  the  same  thing 
under  regulation,  the  particular  specified  intent  on  the  part  of  the 
legislature  overrules  the  general  intent  incompatible  with  the 
specific  one." 

I 

'Again,  the  following  is  stated  in  7  Strong,  N.C.  Index  2d,  p.  73,  Statutes, 

§5: 

"Where  there  are  two  provisions  in  a  statute,  one  of  which  is 
special  or  particular  and  the  other  general,  which,  if  standing 
alone,  would  conflict  with  the  particular  provision,  the  special  pro- 
vision will  be  taken  as  intended  to  constitute  an  exception  to  the 
general  provision,  since  the  General  Assembly  is  not  to  be  pre- 
sumed to  have  intended  a  conflict." 

In  addition  to  the  above  statutory  principles  as  to  statutory  interpretation 
in  general,  and  rules  as  to  general  and  specific  provisions  of  the  same 
rules,  there  are  also  special  rules  as  to  statutory  definitions.  In  7  Strong, 
N.C.  Index  2d,  Statutes,  §5,  p.  71,  the  following  is  stated: 

"The  General  Assembly  may  define  a  word  used  in  a  statute  and 
give  it  new  or  additional  meaning  not  strictly  within  its  ordinary 
definition,  which  meaning  the  courts  must  follow  to  effectuate  the 
intent  and  purpose  of  the  legislative  act." 

In  50  Am.  Jur.,  Statutes,  §262,  p.  254,  similar  language  appears  as  follows: 

"The  lawmaking  body's  own  construction  of  its  language,  by 
means  of  definitions  of  the  terms  employed,  should  be  followed 
in  the  interpretation  of  the  act  or  section  to  which  it  relates  and 
is  intended  to  apply.  Indeed,  a  statutory  definition  supersedes  the 
commonly  accepted,  dictionary,  or  judicial  definition.  Where  an  act 
passed  by  the  legislature  embodies  a  definition,  it  is  binding  on 
the  courts." 

The  North  Carolina  Supreme  Court  has  expressly  adopted  the  same 
principle,  as  stated  in  Carter  v.  Carter,  232  N.C.  614: 

"G.S.  49-12  gives  to  the  word  'legitimate'  a  new  or  additional 
meaning  not  strictly  within  its  ordinary  definition.  It  is  within  the 
legislative  power  to  define  the  sense  in  which  words  are  employed. 
For  it  to  do  so  is  not  an  invasion  of  the  province  of  the  courts. 
50  A.J.  253.  Instead,  we  adopt  the  meaning  impressed  upon  words 
by  legislative  enactment,  for  we  are  bound  to  follow  the  intent  and 
purpose  of  its  acts." 

Therefore,  it  must  be  concluded  that  the  statutory  definition  of  "first 
security  instrument"  controls  in  the  interpretation  of  this  Act.  The  effect 
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in  this  case  necessarily  is  that  the  provisions  of  the  special  12%  install- 
ment loan  interest  rate  override  the  8%  limitation  on  interest  rates  imposed 
by  the  statute's  general  provisions. 

The  thrust  of  this  opinion,  it  should  be  noted,  is  limited  to  the  facts  of  i; 
this  case;  that  is,  where  the  loan  is  an  installment  loan  within  the  statutory  i 
definition  and  is  secured  by  a  first  mortgage  or  first  deed  of  trust  on  real  " 
property  extending  over  a  period  of  less  than  ten  years. 

Robert  Morgan,  Attorney  General 
/  Harry  W.  McGalliard, 

Deputy  Attorney  General 


12  January  1970 

Subject:  Business     &     Commerce;     Professional     Corporation     Act 

(Chapter  55B);  Applicability  to  Architectural  Corporations  '. 
in  Existence  Prior  to  June  5,  1969 

Requested  by:     Mr.  Roy  Sowers,  Director 

Department  of  Conservation  and  Development 

Question:  Are  corporations,  domestic  and  foreign,  whose  stockholders  ■ 

and  officers  are  practicing  architects,  and  which  corpora-  • 
tions  were  in  existence  prior  to  June  5,  1969,  required  to 
comply  with  the  provisions  of  Chapter  55B   (The  Profes- 
sional Corporations  Act)   of  the  General  Statutes? 

Conclusion:  No. 

"The    Professional    Corporation    Act"     (hereinafter,    "Act"),    codified    as  i 
Chapter  55B  of  the  General  Statutes,  was  ratified  by  the  General  Assembly 
on  June  5,  1969,  and  became  effective  January  1,  1970. 

Generally,  the  Act  permits  persons  engaged  in  a  limited  number  of  pro- 
fessions, including  architecture,  to  incorporate  to  secure  certain  tax  ad- 
vantages available  to  business  corporations. 

The  Act,  section  15,  provides,  in  part: 

"This  chapter  shall  not  apply  to  any  corporation  which  prior  to 
June  5,  1969,  was  permitted  by  law  to  render  professional  services 
as  herein  defined;  .  .  .". 

The  practice  of  architecture  in  this  State  has  been  regulated  by  statute 
since  1915.  Such  regulation  is  by  the  North  Carolina  Board  of  Architecture 
(hereinafter,  "Board")  pursuant  to  authority  contained  in  Chapter  83  of 
the  General  Statutes.  Prior  to  and  since  the  enactment  of  the  Act,  all 
architects,  residents  and  non-residents  of  the  State,  have  been  required 
to  be  licensed  by  the  Board  before  practicing  in  North  Carolina.  However, 
Chapter  83,  prior  to  the  enactment  of  the  Act,  provided  only  for  the 
licensing  of  individuals,  even  though  such  individuals  might  be,  and  fre- 
quently were,  officers  and  stockholders  of  corporations  engaged  principally 
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or  exclusively  in  the  practice  of  architecture.  Chapter  83,  prior  to  June  5, 
11969,  contained  no  prohibition  against  architects  incorporating  and  the 
Board  licensed  these  individuals  even  though  they  practiced  as  a  corpora- 
tion which  was  known  to  the  Board. 

iThe  Act,  section  21,  amended  G.S.  83-12  to  add  thereto  the  following: 

"Except  as  provided  for  in  chapter  55B  of  the  General  Statutes 
of  North  Carolina,  it  shall  be  unlawful  for  any  corporation  to 
practice  or  offer  to  practice  architecture  in  this  State." 

This  section,  when  read  with  the  "grandfather  clause"  of  the  Act,  (Section 
15,  quoted  above)  makes  it  apparent  that  the  legislative  intent  was  to 
exempt  from  the  provisions  of  the  Act  those  corporations,  foreign  and 
domestic,  which  practices  architecture  in  the  State  through  their  stock- 
holders and  officers  prior  to  June  5,  1969. 

■Another  legal  principal  is  applicable  here  with  respect  to  G.S.  83-12,  as 
amended  by  Section  15  of  the  Act.  That  principle  is  that  statutes  in 
derogation  of  the  common  law  must  be  strictly  construed.  Bell  v  Page, 
2  N.C.  App.  132;  Ellington  v  Bradford,  242  N.C.  159.  Statutes  regulating 
trades  and  professions  are  in  derogation  of  the  common  law.  82  C.J.S., 
Statutes,  p.  942,  citing  cases. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

fl9  July  1968 

[Subject:  Business   &    Commerce;    Savings    and   Loan   Associations; 

I  Land  Development  Business 

Requested  by:     Mr.  W.  C.  York 

Deputy  Commissioner  of  Insurance 

Conclusion:  A  building  and  loa^i  association  is  not  authorized  to  engage 

in  the  land  development  business. 

In  a  letter  dated  June  26,  1968,  you  present  the  question  of  whether  a 
State  savings  and  loan  association  is  authorized  by  law  to  expend  funds 
to  purchase  one  or  more  tracts  of  land  in  its  area  for  the  purpose  of  sub- 
dividing the  tract  and  reselling  the  lots  in  the  subdivision.  In  other  words, 
you  inquire  whether  a  savings  and  loans  association  may  engage  in  the 
land  development  business. 

In  my  opinion,  such  a  proposition  would  not  be  authorized  under  the 
present  statutes,  and  enabling  legislation  would  be  necessary  to  permit 
such  activity. 

The  statutes  do  not  specifically  authorize  such  activity  and  they  do  not 
specifically  prohibit  it.  Therefore,  the  answer  must  be  sought  through  a 
consideration  of  all  the  laws  relating  to  the  powers  and  purposes  of  an 
association. 


I 
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The  definition  of  an  association  in  G.S.  54-1  is  limited  in  describing  the 
purposes  of  an  association  and  does  not  include  the  proposed  activity.  A 
paragraph  from  the  corporate  charter  set  out  in  G.S.  54-5  indicates  the 
primary  purpose  of  the  association  is  to  enable  members  to  acquire  real 
estate  or  to  accumulate  funds  in  the  purchase  of  shares  of  stock.  Thus 
this  contemplates  a  limited  activity. 

It  is  true  that  G.S.  54-2  enumerates,  among  an  association's  powers,  the 
power  of  being  capable  in  law  to  hold  and  dispose  of  property,  both  real 
and  personal.  When  considered  contextually  here,  and  as  used  in  various 
other  statutes  or  corporate  charters,  this  ordinarily  is  construed  to  mean 
property  essential  for  operating  its  business  such  as  necessary  offices  and 
other  facilities  for  carrying  on  its  business.  It  is  also  generally  held  that 
an  association  may  acquire  real  property  in  connection  with  a  loan  which 
is  in  default,  in  order  to  protect  itself  against  loss. 

The  following  pertinent  language  appears  in  13  Am.  Jur.  2nd,  Building 
and  Loan  Associations,  Sec.  45,  p.  188 : 

"Power  to  purchase  real  estate  on  which  the  association  has  a 
mortgage  or  a  loan  and  to  convey,  lease,  or  mortgage  property 
thus  acquired  would  seem  to  be  essential  to  the  conduct  of  the 
business  of  making  loans  and  may  reasonably  be  implied  as  in- 
cidental thereto.  In  many  jurisdictions  such  power  is  expressly 
granted  by  statute  or  charter,  and  further  powers  as  to  dealing 
with  real  estate  may,  of  course,  be  given  in  the  same  way.  Unless 
such  further  powers  are  thus  granted,  however,  a  building  and 
loan  association  has  no  power  to  engage  in  the  business  of  trading 
in  real  estate  or  acquiring  the  same  except  as  incidental  to  its 
legitimate  business.  The  right  of  a  building  and  loan  association 
to  purchase  real  estate  on  which  it  has  a  mortgage  for  its  necessary 
protection  in  making  collections  does  not  extend  to  the  purchase  of 
additional  real  estate,  although  taken  as  a  part  of  the  same  trans- 
action." 

For  the  reasons  set  forth  above  it  is  my  opinion  that  under  the  present 
state  of  the  statutes,  a  savings  and  loan  association  in  this  State  is  not 
authorized  to  engage  in  the  land  development  buiness. 

;^  J  T.  W.  Bruton,  Attorney  General 

;  Harry  W.  McGalliard, 

Deputy  Attorney  General 


28  January  1970 

Subject:  Business   &   Commerce;    Small   Loans;    Consumer   Finance 

Act;  Motor  Vehicle  Lenders;  Multiple  Loans 

Requested  by:     Mr.  Frank  L.  Harrelson 
Commissioner  of  Banks 
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Question:  Does  G.S.  53-172,  which  prohibits  licensees  under  the  Con- 

sumer Finance  Act  from  conducting  any  business  other 
than  its  licensed  lending  business  on  the  same  premises 
(excepting  installment  paper  dealing),  apply  to  motor 
vehicle  lenders  licensed  pursuant  to  G.S.  53-176.1  ? 

Conclusion:  G.S.  53-172,  which  prohibits  licensees  under  the  Consumer 

Finance  Act  frqm  conducting  any  business  other  than  its 
licensed  lending  business  on  the  same  premises  (excepting 
installment  paper  dealing),  applies  to  motor  vehicle  lenders 
licensed  pursuant  to  G.S.  53-176.1. 

Until  amended  by  the  1969  General  Assembly,  anyone  engaged  solely  in 
I  the  business  of  making  loans  of  fifty  dollars  or  more  secured  by  motor 
vehicles  was  exempt  from  the  North  Carolina  Consumer  Finance  Act  by 
G.S.  53-191.  In  1969,  the  General  Assembly  enacted  G.S.  53-176.1  per- 
mitting but  not  requiring  a  lender  who  makes  loans  secured  by  a  security 
interest  in  a  motor  vehicle  to  be  licensed  as  a  "motor  vehicle  lender". 
;  That  section  sets  out  a  different  fee  or  interest  or  charge  schedule  from 
that  permitted  by  general  licensees  under  the  Consumer  Finance  Act.  It 
also  provides  for  a  different  loan  ceiling  amount  than  that  provided  for  a 
general  licensee.  G.S.  53-176.1  also  contains  certain  specific  prohibitions 
with  respect  to  making  certain  loans  other  than  motor  vehicle  loans. 
G.S.  53-176.1,  which  is  inserted  by  statute  in  Article  15  of  Chapter  53  of 
the  General  Statutes,  which  is  the  North  Carolina  Consumer  Finance  Act, 
contains  the  following  specific  provision: 

"All  other  provisions  of  this  article  not  inconsistent  with  this 
section  shall  apply  to  a  'motor  vehicle  lender.'  " 

G.S.  53-172,  a  part  of  the  article  referred  to,  provides  as  follows: 

"No  licensee  subject  to  the  provisions  of  this  article  shall  conduct 
its  business  as  a  licensee  in  an  office,  or  annex  to  an  office,  or  any 
other  business,  but  shall  maintain  an  office  in  which  only  its 
business  as  a  licensee  shall  be  conducted.  Installment  paper 
dealers  as  defined  in  G.S.  105-83,  and  the  collection  by  a  licensee 
of  loans  legally  made  in  North  Carolina,  or  another  state  by 
another  government-regulated  lender  or  lending  agency,  shall  not 
be  considered  as  being  any  other  business  within  the  meaning  of 
this  section.  This  section  shall  not  be  construed  as  authorizing 
the  collection  of  any  loans  or  charges  in  violation  of  the  prohibi- 
tions contained  in  G.S.  53-190.  The  books,  records,  and  accounts 
relating  to  loans  shall  be  kept  in  such  manner  as  the  Commis- 
sioner of  Banks  prescribes  as  to  delineate  clearly  the  loan  business 
from  any  installment  dealer  paper  transactions." 

Inasmuch  as  the  motor  vehicle  lender  section  specifically  makes  the  entire 
article  applicable  where  not  inconsistent,  and  inasmuch  as  the  provisions 
of   G.S.    53-172    are   not   inconsistent   with    G.S.    53-176.1,    the    new    motor 
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vehicle  lender  section,  therein  G.S.  53-172,  it  is  concluded,  must  apply  to 
motor  vehicle  lenders  licensed  under  the  new  law. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


CIVIL  DEFENSE 


20  February  1969 

Subject:  Civil  Defense;  Power  of  Local  Political  Subdivisions 

Requested  by:     Mr.  William  M.  Hodges,  Director 

North  Carolina  Civil  Defense  Agency 

Questions:  (1)      In  the   event  that  a  county  and   some   or   all  of  the 

municipalities  therein  form  a  joint  city-county  civil  defense 
agency  and  establish  an  advisory  council,  under  what  pro- 
visions of  the  General  Statutes  should  such  advisory 
councils  be  formed  ? 

(2)  Would  that  advisory  council  have  the  authority  to 
invoke  the  provisions  of  G.S.  166-8 (b)  in  event  of  civil 
defense  emergency? 

(3)  In  the  event  of  a  civil  defense  emergency,  what  are 
the  powers  of  the  civil  defense  directors  under  the  pro- 
visions   of    G.S.    166-8 (a)     providing    that    such    directors 

^  .  "shall  coordinate  the  activities  of  all  civil  defense  organi- 

zations within  such  county  ...."? 

(4)  Does  a  local  governing  body  have  the  authority  to 
declare  a  civil  defense  emergency  within  their  jurisdiction? 

Conclusions:  (1)  Joint  city-county  civil  defense  agencies  may  not  be 
organized  pursuant  to  G.S.  153-246  unless  it  is  amended 
specifically  so  to  provide.  Absent  some  other  special  pro- 
hibition in  the  General  Statutes,  however,  such  city-county 
or  county-county  advisory  councils  may  be  organized  pur- 
suant to  G.S.  160-77.1,  et  seq. 

(2)  Although  the  governing  bodies  of  the  counties  or 
municipalities  might  delegate  the  authority  to  invoke  the 
provisions  of  G.S.  166-8 (b),  such  action  would  have  more 
force  and  effect  if  done  by  the  governing  bodies  indivi- 
dually. 

(3)  In  general,  and  according  to  the  context  of  G.S.  166-8, 
'  a  civil  defense  director  may  deploy  personnel  and  equip- 
ment, supervise  a  control  center  and  exercise  other  general 
supervision  previously  delegated  him  by  the  local  govern- 
ing body. 
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(4)  Pursuant  to  the  provisions  of  G.S.  166-8 (b),  the  local 
governing  body  of  a  political  subdivision  would  have  juris- 
diction to  declare  a  civil  defense  emergency  within  the 
confines  of  the  subdivision. 

In  your  letter  of  February  11  you  requested  an  opinion  of  this  Office  on 
the  questions  enumerated  above.  You  indicated  that  a  number  of  cities  and 
counties  in  the  State,  particularly  in  the  major  metropolitan  areas,  have 
formed  joint  city-county  civil  defense  agencies  with  one  director  and  an 
advisory  council  composed  of  citizens  of  the  city  and  county.  Generally, 
you  are  interested  in  the  powers  of  the  city  and  county  governing  bodies, 
the  advisory  councils,  and  the  directors  of  the  civil  defense  agencies  within 
these  cities  and  counties. 

We  have  carefully  considered  the  provisions  of  G.S.  153-246  which  provides 
that  certain  counties  and  municipalities  within  a  county  may  combine  to 
jointly  perform  certain  administrative  functions  and  activities  of  local 
government.  This  provision  was  enacted  in  1933  and  has  been  used  on 
several  occasions  by  various  counties.  For  example,  the  1967  Session  Laws 
implemented  a  joint  health  department  for  Edgecombe  and  Nash  Counties 
and  the  City  of  Rocky  Mount;  the  1967  Session  Laws  also  implemented  a 
joint  purchasing  unit  for  Forsyth  County  and  Winston-Salem.  We  note 
here  particularly  a  local  modification  accomplished  for  Edgecombe  and 
Nash  Counties  and  Rocky  Mount  by  Chapter  694  of  the  1961  Session  Laws. 
This  law  amended  G.S.  153-246  to  allow  the  City  of  Rocky  Mount  to  join 
with  both  Nash  and  Edgecombe  to  accomplish  various  government  func- 
tions and  stated  specifically:  "The  provisions  of  this  Section  and  the 
powers  and  authority  herein  granted  shall  be  applicable  to  the  provisions 
of  Chapter  166  of  the  General  Statutes  of  North  Carolina  entitled  'Civil 
Defense  Agencies'  insofar  as  the  same  related  to  'political  subdivisions' 
as  defined  in  said  Chapter." 

Because  the  General  Assembly  has  felt  that  implementing  legislation  was 
necessary  in  order  to  utilize  the  provisions  of  this  statute  and  specifically 
because  they  felt  it  necessary  to  enact  such  provisions  for  a  joint  civil 
defense  eff"ort  in  the  one  instance,  it  is  felt  that,  absent  an  amendment 
to  this  statute,  these  provisions  could  not  be  used  for  these  joint  civil 
defense  ventures. 

However,  if  the  strict  requirements  of  G.S.  160-77.1,  et  seq.,  are  complied 
with,  it  is  felt  that  a  regional  council  of  counties  and  municipalities  may 
be  formed.  It  should  be  noted  that  a  council  is  limited  strictly  to  elected 
members  of  the  governing  bodies  of  the  various  participating  govern- 
mental units,  and  very  strict  provisions  as  to  resolutions  are  required. 
It  is  suggested  that  form  resolutions  might  be  prepared  and  distributed 
to  the  local  governmental  units  when  inquiry  as  to  consolidation  is  made. 
The  powers  and  duties  of  these  regional  councils,  contained  in  G.S.  160-77.5, 
are  quite  broad,  particularly  in  subsection  (b)  which  gives  these  regional 
councils  "such  other  powers  as  are  exercised  or  capable  of  exercise  by  its 
member  governmental  units  and  necessary  or  desirable  for  dealing  with 
problems    of   mutual   concern,   and   which   are    specified    in    the    resolutions 
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under  which  it  operates."  This  would  seem  to  be  a  broad  grant  of  power 
and  as  long  as  the  powers  of  a  municipal  or  county  government  are 
delegable,  those  powers  could  be  exercised  by  the  regional  council.  How- 
ever, care  should  be  taken  that  these  councils  not  be  given  any  of  the 
so-called  non-delegable  powers. 

Although  it  is  felt  that  a  local  political  subdivision  would  have  power  to 
join  with  another  local  unit  in  forming  a  joint  civil  defense  agency,  it  is 
felt  that  certain  of  the  powers  given  by  G.S. 166-8  are  non-delegable  in 
nature.  For  example,  that  statute  makes  it  clear  that  the  jurisdiction  of 
any  civil  defense  director  or  agency  is  restricted  to  the  jurisdiction  of  the 
local  political  unit  except  where  a  question  of  assigning  employees  outside 
the  subdivision  as  provided  in  G.S.  166-10  is  involved.  Therefore,  even 
though  a  municipality  within  the  county  were  confronted  with  an  emer- 
gency situation,  a  county  administrative  body  would  have  no  authority. 
It  is  questionable  whether  the  county's  agents  would  have  any  authority 
unless  the  county  assigned  them  to  the  supervision  of  the  municipal  unit. 
It  is  felt  that  particularly  the  powers  to  declare  an  emergency,  to  ap- 
propriate funds,  etc.,  contained  in  G.S.  166-8 (b)  are  non-delegable  in  nature. 
It  is  difficult  to  delineate  the  lines  of  authority  for  civil  defense  directors 
absent  questions  posed  within  a  specific  context.  In  general,  he  may 
perform  purely  administrative  functions  in  connection  with  the  powers 
contained  in  G.S.  166-8.  He  may  not,  on  his  own,  declare  an  emergency 
since  that  authority  is  delegated  to  the  political  subdivision  bodies.  If 
specific  questions  arise  as  to  his  authority  or  occur  to  you  now,  we  would 
be  glad  to  answer  those  questions  specifically. 

It  is  clear  that  the  governing  body  of  a  local  political  subdivision,  whether 
a  city  or  a  county,  has  the  authority  to  declare  a  civil  defense  emergency 
pursuant  to  G.S.  166-8 (b).  The  provisions  of  G.S.  166-6,  mentioned  in  your 
letter,  giving  powers  to  the  Governor  or  the  Legislature  to  declare  an 
emergency,  would  appear  to  apply  only  to  a  State-wide  emergency  and  not 
to  the  local  situation.  Of  course,  the  Governor's  or  Legislature's  jurisdiction 
would  extend  to  the  local  units  in  such  a  situation. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 


CLAIM  &  DELIVERY 

5  May  1969 

Subject:  Claim  &  Delivery;  Notary  Public;  Taking  Oath  of  Sureties 

-    '  on  Plaintiff's  Undertaking  in  a  Claim  and  Delivery  Action 

Requested  by:     Mr.  Fred  P.  Parker 

Wayne  County  Attorney  ,   , 
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Question:  In  an  action  to  recover  personal  property   (claim  and  de- 

livery), may  a  notary  public  take  the  affidavit  of  the 
plaintiff's  sureties  that  they  are  bound  in  double  the  value 
of  the  property  ? 

Conclusion:  Yes. 

G.S.  1-475  provides,  in  part: 

"The  plaintiff  must  give  a  written  undertaking  payable  to  the 
defendant,  executed  by  one  or  more  sufficient  sureties,  approved 
by  the  sheriff,  to  the  effect  that  they  are  bound  in  double  the 
value  of  the  property,  as  stated  in  the  affidavit  for  the  prosecution 
of  the  action,  for  the  return  of  the  property  to  the  defendant,  .  .  ." 

"Undertaking"  is  defined  in  Black's  Law  Dictionary ,  4th  Ed.,  as  "A  promise, 
engagement,  or  stipulation". 


"Undertake"  is  defined  as  ". 
be  surety  for  .  .  ." 


to  covenant;  contract;  hence  to  guarantee; 


Here,  the  undertaking  executed  by  the  sureties  is  merely  an  affidavit  by 
two  persons  that  they  are  worth,  over  and  above  all  other  liabilities,  twice 
the  value  of  the  property  to  be  seized. 

G.S.  10-4(a)(2)  specifically  provides  that  a  notary  public  can  take  affi- 
davits. 

G.S.  1-473  specifically  provides  that  the  affidavit  required  from  the  plaintiff 
may  be  made  before  the  clerk  ".  .  .  or  before  some  person  competent  to 
administer  oaths  .  .  .".  There  seems  to  be  no  reason,  in  the  absence  of  a 
statutory  requirement,  why  the  plaintiff's  sureties  should  not  also  be 
permitted  to  make  oath  before  a  person  specifically  authorized  to  take  the 
plaintiff's  oath. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


CONSERVATION  &  DEVELOPMENT 


28  March  1969 
Subject: 


Requested  by: 


Questions: 


Conservation  &  Development;  Fishing  Laws;  Fishing  from 
Highway  Bridges;  State  Regulation  of 

Mr.  D.  W.  Patrick 
Division  Engineer 
State  Highway  Commission 

(1)  Are  existing  "No  Fishing  From  Bridge"  signs  now 
posted  on  non-movable  span  bridges  on  the  State  Highway 
system  legal  ? 
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(2)  If  the  signs  are  not  legal,  what  is  the  procedure  for 
making  them  legal  ? 

(3)  What  is  the  procedure  for  getting  ordinances  in  the 
future  in  order  to  erect  "No  Fishing  From  Bridge"  signs? 

Conclusions:  (1)  The  signs  have  no  legal  basis  because  the  jurisdiction 
to  prohibit  or  restrict  fishing  per  se,  from  bridges  on  the 
State  Highway  system  was  transferred  from  the  State 
Highway  Commission,  the  agency  which  had  duly  estab- 
lished the  signs,  and  there  is  not  any  legal  basis  for  the 
signs  at  the  present  time. 

(2)  The  jurisdiction  of  the  Board  of  Conservation  and 
Development   to   restrict   fishing  from   bridges    extends    to 

,  bridges  over  coastal  fishing  waters,  and  the  jurisdiction  of 

the  North  Carolina  Wildlife  Resources  Commission  to  re- 
strict fishing  from  bridges  extends  to  bridges  over  the 
inland  fishing  waters.  The  appropriate  agency  having  juris- 
diction should  be  contacted  concerning  the  fishing  from 
bridges  on  the  State  Highway  system  from  which  traffic 
might  endanger  the  lives  of  the  persons  fishing.  It  will  be 
necessary  for  the  appropriate  agency  to  promulgate  regu- 
lations to  prohibit  or  restrict  fishing  to  make  the  signs 
effective. 

(3)  The  same  procedure  should  be  used  for  getting 
authority  to  post  new  "No  Fishing  From  Bridge"  signs  as 
is  used  to  make  the  present  signs  effective. 

In  a  letter  of  March  20,  1969,  the  writer  requests  answers  to  the  foregoing 
questions.  The  facts  indicate  that  "No  Fishing  From  Bridge"  signs  were 
duly  posted  by  the  State  Highway  Commission  prior  to  January  1,  1966, 
pursuant  to  the  general  authority  of  G.S.  136-18  and  State  Highway  Com- 
mission Ordinance  No.  14.  G.S.  113-265  was  passed  in  1965  and  made 
effective  January  1,  1966.  This  statute  provides  as  follows: 

"G.S.  113-265 (a).  The  Board  and  the  Commission  may,  by  regu- 
lation, prohibit  or  restrict  fishing  from  any  bridge  so  constructed 
that  persons  fishing  on  the  bridge  are  endangered  by  passing 
vehicular  or  rail  traffic.  The  jurisdiction  of  the  Board  extends  to 
bridges  over  coastal  fishing  waters;  the  jurisdiction  of  the  Com- 
mission extends  to  bridges  over  inland  fishing  waters.  In  any 
event  no  one  may  fish  from  the  draw  span  of  any  bridge." 

This  statute  gives  the  Board  of  Conservation  and  Development  jurisdiction 
to  prohibit  or  restrict,  by  regulation,  fishing  from  bridges  over  coastal 
fishing  waters,  and  gives  to  the  North  Carolina  Wildlife  Resources  Com- 
mission the  jurisdiction  to  prohibit  or  restrict,  by  regulation,  fishing  from 
bridges  over  inland  fishing  waters.  1965  Session  Laws,  Chapter  927,  Section 
2.  In  view  of  the  fact  that  this  statute  was  passed  at  a  later  date  than  the 
general  provisions  of  G.S.   136-18  and  deals  with  the  particular  situation 
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of  "Fishing  From  Bridges",  I  am  of  the  opinion  that  this  statute  effectively 
transfers  from  the  State  Highway  Commission  the  authority  to  restrict  or 
prohibit  fishing  per  se,  from  bridges  on  the  State  Highway  system.  7 
Strong  N.C.  Index  2nd,  Section  5,  page  73 ;  Food  Stores  v.  Board  of 
Alcoholic  Control,  268  N.C.  624;  also  see  Puckett  v.  Sellars,  235  N.C.  254. 
It  is  noted  that  the  authority  of  the  Board  and  the  Commission  under 
the  statute  appears  to  extend  to  all  bridges,  including  railroad  bridges. 

It  appears  that  the  signs  were  duly  posted  at  the  time  when  the  Highway 
Commission  had  the  authority.  Since  the  time  of  the  transfer  of  the 
jurisdiction  to  restrict  or  prohibit  fishing  from  bridges,  the  state  agencies 
now  having  jurisdiction  have  not  passed  any  regulations  to  restrict  fishing 
from  bridges.  The  signs  are  no  longer  in  accordance  with  the  law  and  they 
have  become  unenforceable  and  ineffective. 

The  proper  procedure  for  getting  ordinances  to  post  signs  in  the  future 
and  to  make  the  present  signs  effective  is  to  contact  the  appropriate 
agency  which  has  jurisdiction  over  the  bridge.  It  should  be  pointed  out 
that  G.S.  113-265  prohibits  fishing  from  the  draw  span  of  any  bridge,  and 
therefore,  it  is  not  necessary  to  pass  ordinances  prior  to  posting  proper 
signs  to  that  effect  on  draw  bridges. 

This  opinion  should  not  be  interpreted  to  mean  that  an  individual  now 
has  the  right  to  fish  off  of  the  traveled  portion  of  bridges  on  the  State 
Highway  system  where  the  traffic  would  be  impeded  thereby.  G.  S.  20-174.1 
(a);  G.S.  20-175 (b)  ;  40  C.J.S.  Highways,  Sec.  233,  39  Am.  Jur.  2d  High- 
ways, Sec.  250. 

Robert  Morgan,  Attorney  General 
Eugene  A.  Smith,  Trial  Attorney 

20  January  1970 

Subject:  Conservation   &   Development;    Oil   and   Gas    Conservation 

Act;    "Commercial    Quantities"    as    Used    in    G.S.    113-382 
Defined 

Requested  by:     Mr.  Roy  G.  Sowers,  Jr.,  Director 

Department  of  Conservation  and  Development 

Question:  What  is  the  legal  definition  of  "commercial  quantities"  of 

natural  oil  and  natural  gas  as  used  in  G.S.  113-382? 

Conclusion:  A  quantity  sufficient  to  warrant  the  use  of  the  natural  oil 

and   gas   in  the   market  and   the    income   therefrom   is   in 
excess  of  the  actual  marketing  cost. 

The  Oil  and  Gas  Conservation  Act  (Article  27,  Chapter  113),  was  enacted 
by  the  General  Assembly  in  1945.  Section  2  of  the  Act  (G.S.  113-382) 
provides  in  part: 

"If  and  when  there  should  be   discovered  natural  oil  and /or  gas 
within  this  State  as  a  result  of  prospecting  therefor  by  the  drilling 
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of  wells,  and  where  the  discovery  thereof  in  commercial  quantities 
has  been  called  to  the  attention  of  the  Governor  and  Council  of 
State,  the  Governor  shall  thereupon,  with  the  advice  of  the  Council 
of  State,  proclaim  and  declare  this  law  to  be  in  full  force  and 
effect,  and  shall  proceed  with  the  necessary  action  to  see  that  the 
provision  of  this  law  are  carried  out."  (Emphasis  added.) 

No  North  Carolina  appellate  court  has  had  occasion  to  interpret  this  Act 
since  it  has  never  been  declared  to  be  in  full  force  and  eflFect. 

On  two  occasions,  the  appellate  coiirts  of  Texas,  a  major  natural  oil  and 
natural  gas  producing  state,  have  legally  defined  the  term  "commercial 
quantity". 

In  Hanks  v  Magnolia  Petroleum,  Co.  (Tex.  Comm.  App.)  24  SW  2d  5,  6 
(1930),  the  Court  held  that  with  respect  to  natural  gas,  the  term  means 
such  quantity  as  to  ".  .  .  warrant  the  use  of  the  gas  in  the  market,  and 
the  income  therefrom  is  in  excess  of  the  actual  marketing  cost."  This 
definition  was  used  by  another  Texas  appellate  court  in  1931.  Mystel  v 
Thomas,  42  SW  2d  168.  It  is  believed  this  definition  also  applies  to 
natural  oil. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


COUNTIES 


10  March  1969 


Subject:  Counties;  Building  Code;  Adoption  by  Local  Governmental 

Subdivision;  Exceptions  from  the  Code 

Requested  by:     Mr.  C.  C.  Horn 

Cleveland  County  Attorney 

Question:  Where   the   State   Building   Code   has   been   adopted   by   a 

county,  may  the  county  except  or  exempt  from  the  pro- 
visions of  such  Code  certain  buildings  ? 

Conclusion:  When  the  North   Carolina   State   Building   Code   has   been 

adopted  by  a  governmental  subdivision,  it  is  adopted  in  toto 
and  no  buildings  within  the  jurisdiction  of  the  govern- 
mental subdivision  may  be  exempt  therefrom. 

In  your  letter  of  March  4,  1969,  written  by  you  as  County  Attorney  for 
Cleveland  County,  you  state  that  in  November  of  1967  Cleveland  County 
adopted  the  North  Carolina  State  Building  Code  as  is  provided  by  G.S. 
143-138 (b).  You  now  state  that  certain  citizens  of  Cleveland  County  have 
petitioned  the  Board  of  Commissioners  asking  that  their  property  be 
excepted  or  exempt  from  the  provisions  of  the  Code.  You  state  that  you 
have  expressed  an  opinion  to  these  persons  that  no  exception  could  be 
properly  made. 
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G.S.  143-138  delegates  to  the  Building  Code  Council  the  power  to  prepare 
and  adopt,  under  certain  standards  set  forth  in  the  statute,  a  North 
Carolina  State  Building  Code.  The  statute  sets  forth  certain  standards 
and  criteria  for  the  adoption  of  such  Code  and  specifies  that  any  regulation 
contained  in  such  Code  shall  have  a  reasonable  and  substantial  connection 
with  the  public  health,  safety,  morals,  or  general  welfare  of  the  people  of 
this  State. 

Acting  under  the  statutory  delegation  of  authority  set  forth  above,  the 
Building  Code  Council  has  adopted  a  comprehensive  North  Carolina  State 
Building  Code,  which  has  been  published  and  has  been  in  effect  since 
September  13,  1966  (present  version). 

The  Code,  as  adopted,  is  made  applicable  on  a  Statewide  basis  to  all  new 
I  buildings  and  the  alteration  of  existing  buildings  except  family  dwellings, 
two-family  apartments  and  temporary  buildings.  If  the  local  governmental 
unit  by  appropriate  resolution  adopts  the  Code,  then  it  becomes  applicable 
to  these  buildings  also.  Farm  buildings  outside  municipalities  are  excepted 
whether  or  not  the  Code  is  adopted  by  a  county. 

There  is  a  procedure  under  G.S.  143-138 (e)  whereby  a  political  subdivision 
of  the  State  may  adopt  a  building  code  which  supersedes  the  State 
Building  Code;  however,  such  local  code  must  first  be  approved  by  the 
Building  Code  Council  and  then  adopted  by  the  political  subdivision. 

Nowhere  under  Article  9  of  Chapter  143  does  it  appear  that  a  political 
subdivision,  having  adopted  the  Building  Code,  has  authority  to  make 
exceptions  thereto  or  to  allow  exemption  of  certain  buildings.  Further- 
more, it  seems  clear  that  such  exemptions  would  be  discriminatory  in 
nature  and  would  render  the  application  of  the  Code  unconstitutional. 

The  Board  of  County  Commissioners  of  Cleveland  County  may,  of  course, 
repeal  its  adoption  of  the  North  Carolina  Building  Code.  The  effect  of  such 
would  be  that  all  buildings  in  Cleveland  County  would  still  be  under  the 
North  Carolina  State  Building  Code  except  family  dwellings,  two-family 
apartment  buildings  and  temporary  buildings.  As  stated  above,  these 
buildings  are  covered  by  the  Code  provisions  only  when  they  have  been 
duly  adopted  by  the  local  political  subdivision. 

Robert  Morgan,  Attorney  General 
Bernard  A.  Harrell, 
Assistant  Attorney  General 


16  October  1968 

Subject:  Counties;    Courthouses;    Change   of  Site;    Unanimous  Vote 

of  Commissioners 


Requested  by:     Mr.  Dickson  McLean,  Jr. 
Robeson  County  Attorney 
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Conclusion:  A  county  courthouse   or  county  building  may  not  be   re- 

located at  a  new  site  except  by  unanimous  vote  of  all  the 
county  commissioners.  Such  new  site  for  the  county  court- 
house may  not  be  more  than  one  mile  distant  from  the 
old  site,  except  upon  special  approval  of  the  General 
Assembly. 

In  a  letter  dated  October  10,  1968,  you  refer  to  that  portion  of  G.S.  153-9(9) 
which  in  part  authorizes  a  county  as  follows: 

"To  remove  or  designate  a  new  site  for  any  county  building;  but 
the  site  of  any  county  building  already  located  shall  not  be 
changed,  unless  by  a  unanimous  vote  of  all  the  members  of  the 
board  at  any  regular  monthly  meeting.  .  .  .  Such  new  site  for  the 
county  courthouse  shall  not  be  more  than  one  mile  distance  from 
the  old,  except  upon  the  special  approval  of  the  General  Assembly." 

You  state  that  you  are  unable  to  find  any  local  modification  on  this 
matter  relating  to  Robeson  County  and  requested  me  to  also  search  the 
indexes.  You  failed  to  enclose  a  copy  of  a  former  letter  of  yours  which  you 
stated  you  were  enclosing. 

I  have  examined  the  Secretary  of  State's  index  for  statutes  covering  the 
sessions  from  1900  to  1945,  and  the  indexes  of  each  individual  volume  of 
Session  Laws  from  1945  through  1967,  and  I  do  not  find  any  local  modifica- 
tion with  respect  to  the  subject,  relating  to  Robeson  County,  during  the 
past  sixty-eight  years  except  Chapter  515  of  the  Public  Laws  of  1907  as 
amended  by  Chapter  913  of  the  Session  Laws  of  1907.  Those  statutes 
authorized  the  building  of  a  new  courthouse  on  courthouse  square  in 
Lumberton  and  made  certain  provisions  with  respect  to  constructing  and 
paying  for  the  new  building.  Those  two  local  acts  would  not  help  your 
present  situation.  ~  ., 

That  brings  us  to  the  question  as  to  whether  or  not  the  General  Assembly 
may  validly  predicate  the  right  to  move  a  courthouse  site  upon  approval 
of  such  action  by  a  unanimous  vote  of  the  county  commissioners. 

I  do  not  know  of  any  court  decisions  which  would  affect  this  legislative 
formula.  The  county  is  a  creature  of  the  General  Assembly  and  has  only 
such  powers  as  may  be  given  it.  There  is  nothing  in  the  Constitution  to 
require  the  General  Assembly  to  permit  a  county  to  move  a  courthouse 
site  as  far  as  a  mile  even  with  unanimous  consent  of  the  county  commis- 
sioners. 

The  only  way  I  know  to  avoid  compliance  with  the  statute  in  its  present 
form  is  for  the  county  to  secure  such  local  modification  by  the  1969 
General  Assembly  as  the  county  may  deem  wise. 

'  T.  W.  Bruton,  Attorney  General 

-  Harry  W.  McGalliard, 

Deputy  Attorney  General 
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7  November  1968 

Subject:  Counties;   Courthouses;   Change  of  Site;   Unanimous  Vote 

of  Commissioners 

Requested  by:     Mr.  Dickson  McLean,  Jr. 
Robeson  County  Attorney 

Conclusion:  G.S.  153-9(9)  permits  the  change  of  a  county  building  site 

under  certain  circumstances  when  approved  "by  unanimous 
vote  of  all  the  members  of  the  board"  of  county  commis- 
sioners. In  my  opinion,  this  must  be  construed  to  mean  a 
unanimous  vote  of  the  entire  membership  of  the  board  and 
not  merely  the  unanimous  vote  of  the  members  present  at 
a  regular  monthly  meeting. 

In  a  letter  dated  November  4,  1968,  you  write  in  part  as  follows: 

"The  Chairman  of  the  County  Commissioners  desires  me  to  submit 
this  further  question  with  respect  to  this  matter:  G.S.  153-9(9) 
authorizes  a  county  'to  remove  or  designate  a  new  site  for  any 
county  building;  but  the  site  of  any  county  building  already 
located  shall  not  be  changed,  unless  by  a  unanimous  vote  of  all 
the  members  of  the  board  at  any  regular  monthly  meeting  .  .  .' 
Does  the  statute  allow  a  unanimous  vote  of  only  those  members 
present  and  voting  at  any  regular  monthly  meeting,  or  does  the 
statute  require  the  unanimous  vote  of  all  members  having  seats 
on  the  Board  of  County  Commissioners?  For  illustration,  effective 
December,  1968,  Robeson  County  will  have  seven  members  on 
the  Board  of  County  Commissioners;  will  a  unanimous  vote  of  all 
seven  members  be  required  for  such  action,  or  if  at  any  regular 
monthly  meeting  a  lesser  number  is  present,  may  such  lesser 
number  by  unanimous  vote  take  such  action?" 

Although  there  is  some  ambiguity  in  the  wording  of  the  statute,  it  is  my 
opinion  that  the  phrase  "at  any  legular  monthly  meeting"  is  referring  to 
the  type  of  meeting,  regular  instead  of  special,  in  which  a  motion  may  be 
adopted  to  move  the  site  for  a  county  building. 

I  am  of  the  opinion  that  the  phrase  "unanimous  vote"  means  a  vote  of 
the  entire  membership  of  the  board.  There  would  not  be  a  great  deal  of 
logic  in  merely  requiring  an  affirmative  vote  of  all  who  happened  to  be 
present — such  as  a  simple  quorum. 

T.  W.  Bruton,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


4  February  1970 

Subject:  Counties;    Dogs;    Damage    Fund;    Authorization    to    Spend 

Surplus 
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Requested  by:     Mr.  John  R.  Parker  | 

Sampson  County  Attorney  ' 

Question:  Under    the    provisions    of    G.S.    67-30,    may    a    claim    for 

damages  be  paid  from  current  surplus  funds  in  the  special 
county  dog  damage  fund  even  though  the  claim  arose 
during  a  prior  year  in  which  there  was  no  surplus?  j 

Conclusion:  Yes.  :, 

G.S.  67-30  provides: 

"Appointment  of  county  dog  warden  authorized;  salary,  etc.;  dog 
damage  fund. — The  board  of  county  commissioners  in  each  county 
in  the  State  is  hereby  authorized,  in  its  discretion,  to  appoint  one 
or  more  county  dog  wardens,  and  to  determine  the  amount  of  his 
salary  and  travel  allowance,  both  of  which  shall  be  paid  of  the 
proceeds  of  the  county  dog  tax.  When  the  county  dog  tax  fund  is 
insufficient  to  pay  the  salary  and  travel  allowance  of  the  county 
dog  warden  so  appointed,  the  board  of  county  commissioners  is 
authorized  to  appropriate  funds  from  its  general  fund  or  from  any 
nontax  or  surplus  funds  to  supplement  the  dog  tax  fund  so  that 
the  salary  and  travel  allowance  of  the  dog  warden  may  be  paid. 
After  the  payment  of  such  salary  and  allowance,  the  remaining 
proceeds  of  the  county  dog  tax  shall  be  placed  in  a  special  county 
dog  damage  fund  and  applied  from  time  to  time  in  satisfaction  of 
claims  for  damage  as  hereinafter  provided  in  this  article;  provided 
further,  that  the  liability  of  any  county  for  damage  claims  filed 
pursuant  to  this  article  shall  be  limited  to  the  balance  remaining 
in  the  county  dog  damage  fund  after  the  payment  of  the  salary 
and  travel  allowance  of  the  county  dog  warden;  and  provided 
further,  that  all  proceeds  from  the  dog  tax  available  in  the  several 
counties  for  the  payment  of  claims  under  this  article  shall  be  held 
intact  in  the  county  dog  damage  fund  until  the  end  of  each  fiscal 
year  in  the  county;  no  dog  damage  claim  shall  be  paid  until  the 
end  of  each  fiscal  year  and,  in  the  event  all  approved  claims  can- 
not be  paid  in  full,  and  all  such  claims  shall  be  paid  on  an  equal 
proportionate  basis.  In  the  event  that  any  surplus  remains  in  the 
county  dog  damage  fund  after  all  dog  damage  claims  have  been 
paid  at  the  end  of  a  fiscal  year,  such  surplus  may  no  sooner  than 
six  months  after  the  close  of  such  fiscal  year,  at  the  direction  of 
the  board  of  county  commissioners,  be  paid  into  the  county  general 
fund." 

Since  the  statute  does  not  specifically  provide  that  current  surplus  funds 
cannot  be  used  to  pay  claims  which  arose  during  years  in  which  there 
was  no  surplus,  we  believe  that  the  payment  of  such  claims  is  authorized 
by  law,  assuming  the  claims  for  damages  are  valid  and  comply  with  the 
law  in  all  other  respects. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 
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17  September  1969 

Subject:  Counties;  Dogs;  Dog  Taxes;  Statutes  of  Limitation 

Requested  by:     Mr.  John  R.  Parker 

Sampson  County  Attorney 

Questions:  (1)     Under  the  provisions  of  G.S.  67-30,  may  a  claim  for 

damages  to  be  paid  from  the  special  county  dog  damage 
fund  be  paid  by  the  county  in  a  year  subsequent  to  the 
year  in  which  the  damage  was  sustained  ? 

(2)  Does  the  three  year  statute  of  limitations,  G.S. 
1-52(2),  apply  to  claims  filed  under  G.S.  67-30? 

Conclusions:  (1)  Yes,  provided  the  surplus  from  the  previous  year  has 
not  already  been  paid  into  the  general  fund  of  the  county 
as  provided  in  G.S.  67-30. 

(2)  Yes.  However  a  claim  can  be  sooner  barred  if 
paid  into  the  general  fund  pursuant  to  G.S.  67-30. 

G.S.  67-30  provides: 

"Appointment  of  county  dog  warden  authorized;  salary,  etc.;  dog 
damage  fund. — The  board  of  county  commissioners  in  each  county 
in  the  State  is  hereby  authorized,  in  its  discretion,  to  appoint  one 
or  more  county  dog  wardens,  and  to  determine  the  amount  of  his 
salary  and  travel  allowance,  both  of  which  shall  be  paid  out  of 
the  proceeds  of  the  county  dog  tax.  When  the  county  dog  tax  fund 
is  insufficient  to  pay  the  salary  and  travel  allowance  of  the  county 
dog  warden  so  appointed,  the  board  of  county  commissioners  is 
authorized  to  appropriate  funds  from  its  general  fund  or  from  any 
nontax  or  surplus  funds  to  supplement  the  dog  tax  fund  so  that 
the  salary  and  travel  allowance  of  the  dog  warden  may  be  paid. 
After  the  payment  of  such  salary  and  allowance,  the  remaining 
proceeds  of  the  county  dog  tax  shall  be  placed  in  a  special  county 
dog  damage  fund  and  applied  from  time  to  time  in  satisfaction 
of  claims  for  damage  as  hereinafter  provided  in  this  article;  pro- 
vided further,  that  the  liability  of  any  county  for  damage  claims 
filed  pursuant  to  this  article  shall  be  limited  to  the  balance  re- 
maining in  the  county  dog  damage  fund  after  the  payment  of  the 
salary  and  travel  allowance  of  the  county  dog  warden;  and  pro- 
vided further,  that  all  proceeds  from  the  dog  tax  available  in  the 
several  counties  for  the  payment  of  claims  under  this  article  shall 
be  held  intact  in  the  county  dog  damage  fund  until  the  end  of  each 
fiscal  year  in  the  county;  no  dog  damage  claim  shall  be  paid 
until  the  end  of  each  fiscal  year  and,  in  the  event  all  approved 
claims  cannot  be  paid  in  full,  and  all  such  claims  shall  be  paid  on 
an  equal  proportionate  basis.  In  the  event  that  any  surplus  re- 
mains in  the  county  dog  damage  fund  after  all  dog  damage  claims 
have   been   paid   at  the    end    of   a   fiscal    year,    such    surplus    may 
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no  sooner  than  six  months  after  the  close  of  such  fiscal  year, 
at  the  direction  of  the  board  of  county  commissioners,  be  paid  into 
the  county  general  fund."  (Emphasis  added.) 

The  statute  specifically  provides  that  any  surplus  funds  at  the  end  of  a 
fiscal  year  must  be  held  in  the  special  county  dog  damage  fund  for  six 
months,  obviously  for  the  purpose  of  paying  any  legitimate  claim  that 
may  be  filed  during  this  period  for  damage  sustained  in  the  immediate 
preceding  year.  Even  at  the  end  of  this  six-month  period,  surplus  funds 
may,  by  implication,  be  retained  in  the  special  dog  fund.  If  such  surplus 
funds  are  held  longer  than  six  months  (but  less  than  three  years)  the 
statute  does  not  specifically  prohibit  payment  of  a  legitimate  claim  filed 
during  this  period. 

With  reference  to  Question  2,  G.S.  1-46  and  G.S.  1-52(2)  provide: 

"§1-46.  Periods  prescribed. — The  periods  prescribed  for  the  com- 
mencement of  actions,  other  than  for  the  recovery  of  real  property, 
are  as  set  forth  in  this  article." 

"§1-52.     Three  years. — Within  three  years  an  action —  ...   2. 

Upon    a    liability    created    by    statute,  other    than    a    penalty    or 

forfeiture,  unless  some  other  time  is  mentioned  in  the  statute 
creating  it." 

The  right  to  recover  damages  here  is  based  on  a  liability  of  the  county 
created  by  G.S.  67-30. 

However,  the  three  year  statute  is  of  no  benefit  to  a  claimant  if  he  waits 
more  than  six  months  from  the  end  of  a  fiscal  year  to  file  his  claim  for 
damages  sustained  in  a  prior  fiscal  year  and  in  the  meantime,  after  wait- 
ing the  six  months  required  by  G.S.  67-30,  the  county  orders  the  surplus 
funds  from  the  previous  year(s)  paid  into  the  general  fund  of  the  county. 
Once  surplus  funds  are  paid  into  the  general  fund  pursuant  to  G.S.  67-30, 
they  cannot  be  reached  even  if  the  claim  is  filed  within  three  years.  The 
statutes  do  not  make  any  other  funds  of  the  county  liable  for  dog  damages. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

1  August  1969  .     .  . 

Subject:  Counties;  Elections;  Ambulance  Services;  No  Authority  for 

County  to  Hold  Any  Election  Not  Authorized  by  Statute 

Requested  by:     Mr.  E.  Ray  Etheridge 

Camden  County  Attorney 

Question:  After    a    county    has    adopted    an    ordinance    to    provide 

ambulance  services,  pursuant  to  G.S.  153-9(58),  may  the 
county  hold  a  referendum  in  order  to  determine  whether 
the  voters  desire  the  service  continued  ? 
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Conclusion:  No.     There  is  no  inherent  authority  for  any  governmental 

body  to  hold  an  election  for  any  purpose.  Unless  an  elec- 
tion is  affirmatively  authorized  by  some  statutory  or  con- 
stitutional provision,  it  is  void.  G.S.  153-9(58)  does  not 
authorize  the  holding  of  a  "straw  vote"  election,  or  any 
type  of  referendum  to  determine  whether  ambulance 
services  should  be  provided  or  continued.  Whether  ambu- 
lance service  should  be  provided  or  continued  is  a  matter 
within  the  discretion  of  the  board  of  county  commissioners 
in  accordance  with  G.S.  153-9(58). 

The  board  of  county  commissioners  have  adopted  an  ordinance  to  provide 
ambulance  service  in  the  county  as  authorized  by  G.S.  153-9(58).  The 
commissioners  desire  to  know  whether  a  referendum  can  be  held  to 
ascertain  whether  the  voters  desire  that  such  service  shall  be  continued. 
Justice  Ervin  answered  the  question  presented  when  he  wrote,  in  Tucker  v 
ABC  Board,  240  N.C.  177,  as  follows:  "There  is  no  inherent  power  in  any 
i  governmental  body  to  hold  an  election  for  any  purpose.  In  consequence,  an 
election  held  without  affirmative  constitutional  or  statutory  authority  is  a 
nullity,  no  matter  how  fairly  and  honestly  it  may  be  conducted." 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

11  February  1969 

Subject:  Counties;  Elections;  Expending  of  Funds  to  Promote  Bond 

Issue 

Requested  by:     Mr.  Carl  L.  Bailey,  Jr. 

Washington  County  Attorney 

Question:  May  a  county  board  of  commissioners  expend  nontax  funds 

to  promote  the  passage  of  a  hospital  bond  election? 

Conclusion:  A  county  has  only  such  powers  as  are  granted  by  statute 

and  necessarily  implied  from  such  statutes,  and  no  statu- 
tory authority  exists  for  a  county  to  expend  public  funds 
to  promote  the  passage  of  a  bond  issue. 

The  Washington  County  Board  of  Elections  has  initiated  procedures  to 
hold  a  $1.6  million  bond  issue,  the  proceeds  of  which  are  to  be  used  to 
construct  and  equip  a  new  county  hospital.  If  such  should  be  authorized  by 
law,  the  county  proposes  to  spend  $13,000  of  nontax  (ABC)  funds  to  be 
used  in  the  employment  of  a  public  relations  firm  to  do  promotional  work 
in  connection  with  the  bond  election  to  promote  the  passage  of  the  bond 
proposal.  - 

It  is  an  elementary  principle  of  law  that  a  county  has  only  such  powers 
as  are  prescribed  by  statute  and  those  necessarily  implied  by  law. 
Insurance  Company  v.  Guilford  County,  225  N.C.  293;  see  also  2  Strong, 
N.C.  Index  2d,  Counties,  Section  2,  at  p.  413,  et  seq. 
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An  examination  of  the  statutes  fails  to  disclose  any  legislative  authoriza- 
tion to  expend  money  for  the  purpose  herein  described.  The  very  purpose 
of  holding  an  election  is  to  permit  the  electorate  to  express  its  approval 
or  disapproval  of  the  bond  issue.  Therefore,  mere  legislative  authority  or 
requirement  that  an  election  be  held  cannot  be  construed  to  contain  implied 
authority  to  expend  public  money  to  sway  the  outcome  of  the  election. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
■  Deputy  Attorney  General 

10  November  1969 

Subject:  Counties;    Elections;   Registration  Records;    County   Board 

of  Commissioners  Required  to  Provide  Adequate  Funds  for 
Safe  Keeping  of  Records 

Requested  by:     Mr.  Alex  K.  Brock,  Executive  Secretary 
State  Board  of  Elections 

Question:  Is  the  county  board  of  commissioners  required  to  provide 

adequate  funds  to  ensure  that  the  registration  records  are 
kept  in  safe  place  ? 

Conclusion:  Yes.     G.S.    163-65    provides   that   all   original   registration 

records  shall  be  kept  by  the  county  board  of  elections  in 
a  safe  place  to  be  provided  by  the  board  of  county  com- 
missioners. G.S.  163-66  imposes  the  duty  upon  the  chair- 
man of  the  board  of  elections  to  keep  the  registration 
and  poll  books  in  a  safe  and  secure  place  and  if  possible 
in  a  fireproof  vault.  G.S.  163-67  requires  the  loose-leaf 
binders  containing  the  registration  records  to  be  kept  in 
a  safe  place  at  all  times,  and  further  requires  that  the 
board  of  county  commissioners  appropriate  reasonable  and 
adequate  funds  necessary  for  the  legal  functions  of  the 
county  boards  of  elections. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


23  June  1970 
Subject: 

Requested  by: 

Question: 


Counties;  Finances;  Special  Purpose  Tax;  Construction  of 
County  Building 

Mr.  W.  B.  W.  Howe 
Henderson  County  Attorney 

May  a  county  levy  a  special  tax,  not  subject  to  the 
twenty  cents  limitation,  for  the  construction  of  a  county 
building  to  house  the  department  of  social  services,  county 
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commissioners,  auditing  department,  county  mental  health 
clinic  and  the  planning  and  zoning  board  without  a  vote  of 
the  people  ? 

Conclusion:  A    special    tax    may    be    levied,    under    the    authority    and 

subject  to  the  provisions  of  the  County  Finance  Act 
(Article  9,  Chapter  153),  and  where  no  petition  has  been 
filed  as  prescribed  in  the  Act,  praying  that  the  question  be 
submitted  to  the  voters,  the  bond  order  is  valid  and  ef- 
fective without  the  approval  of  the  voters.  Hemric  v 
■  Commissioners  of  YadJcins,  206  N.C.  844.  Except  as  pro- 
vided for  in  the  County  Finance  Act,  we  find  no  authority 
for  the  levy  of  the  special  tax  for  the  purpose  of  con- 
structing county  buildings. 

The  courts  have  generally  defined  a  "general  purpose"  as  a  purpose  which 

involves  a  regularly  recurring  expenditure  in  the  performance   of  a  duty 

or  the  exercise  of  a  power  which  is  essential  to  government  and  which  has 

been   delegated   to   the   county    unit   of   government.    R.R.    v    Mecklenburg 

County,  231  N.C.  698;  Power  Co.  v  Clay  County,  213  N.C.  698.  Generally, 

the  erection  of  a  county  building  has  been  considered  as  a  special  purpose, 

and  the   General  Assembly  has  recognized   county  buildings   as   a   special 

purpose.   The   special   approval   of  the   General   Assembly   has   been  given 

I  in  G.S.  153-77  and  153-110  for  the  issuance  of  bonds  and  notes,  and  the 

•  levy  of  a  special  tax  for  the  purpose  of  erecting  county  buildings  to  house 

offices,   departments,    bureaus,    and    agencies    of    county    government.    G.S. 

153-9(8)   grants  counties  general  authority  to  levy  a  tax  to  erect  county 

;  buildings.  However,  no  special  approval  of  the  General  Assembly  to  levy 

a  special  tax  is  contained  in  this  section. 

I  Therefore,  when  the  levy  for  this  purpose  exceeds  the  twenty  cents 
limitation,  the  county  should  follow  the  procedure  of  G.S.  153-77  to  obtain 
funds  for  the  construction  of  county  buildings  since  this  statute  gives  the 
approval  of  the  General  Assembly  for  the  special  tax.  The  approval  of 
the  voters  is  not  required  unless  a  petition  for  a  referendum  is  filed  as 
required  under  G.S.  153-91. 

In  summing  up  the  decisions  with  reference  to  the  twenty  cents  limitation 
in  Article  V,  Section  6,  the  Supreme  Court  in  Henderson  v  Wilmington, 
191  N.C.  269,  said: 

"(1)  That  for  necessary  expenses  the  municipal  authorities  may 
levy  a  tax  up  to  the  constitutional  limitation  without  a  vote  of  the 
people  and  without  legislative  permission;  (2)  that  for  necessary 
expenses  they  may  exceed  the  constitutional  limitation  by  legisla- 
tive authority  without  a  vote  of  the  people;  (3)  that  for  purposes 
other  than  necessary  expenses  a  tax  cannot  be  levied  either  within 
or  in  excess  of  the  constitutional  limitation  except  by  a  vote  of  the 
people  under  special  legislative  authority." 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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23  June  1970 

Subject:  Counties;  Fiscal  Control  Act;  Budget  Preparation;  Surplus j 

Funds;  Use  of  in  Preparing  Budget  I 

Requested  by:     Mr.  C.  C.  Horn 

Cleveland  County  Attorney 

Question:  Should  the  surplus  of  a  particular  county  fund  be  carried 

over  into  the  same  fund  of  the  new  budget  ? 

Conclusion:  G.S.  153-120  seems  to  contemplate,  and  perhaps  to  require, 

that  any  surplus  in  a  particular  county  fund  at  the  end 
of  the  fiscal  year,  be  appropriated  in  the  same  fund  as 
determined  to  be  appropriated  in  the  commissioners'  dis- 
cretion. 

G.S.    153-118    requires    the    county    accountant,    in    preparing    the    budget 
estimate,  to  show  "...  an  estimate  of  the  amount  of  surplus  in  each  fund 
as  of  the  beginning  of  the  budget  year  which  he  recommends  be  appropri- 
ated  to   meet   expenditures   for   the    budget   year.    .    .    .    The    estimates   of; 
revenue  when  added  to  the   surplus  figure  for  each  fund   shall  equal  thet 
estimates  of  appropriations  for  the  fund." 

G.S.  153-120  requires  the  county  commissioners  to  adopt  a  budget  resolu- 
tion, and  ".  .  .  the  total  of  all  appropriations  in  each  fund  shall  not  be  in! 
excess  of  the  estimated  revenues  and  surplus  available  to  that  fund."  The 
budget  resolution  must  include  a  statement  of  estimated  revenues  for  the 
budget  year  for  each  fund  and  ".  .  .  including  such  amount  of  the  surplus 
of  each  fund  on  hand  or  estimated  to  be  on  hand  at  the  beginning  of  the 
budget  year  as  the  board  deems  advisable  to  appropriate  to  meet  expendi- 
tures of  such  fund  for  the  budget  year  .  .  .".  In  fixing  the  rate  of  tax  for 
each  fund,  the  commissioners  must  consider  the  estimate  of  revenue  from 
sources  other  than  taxation,  less  that  part  of  the  surplus  of  the  fund  which 
is  proposed  to  be  appropriated  to  meet  expenditures  in  the  budget  year. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


15  June  1970 
Subject: 


Requested  by: 


Question: 


Counties;  Fiscal  Control  Act;  Special  Tax  Levy;  Purpose 
Fulfilled;  Discontinue  of  Levy  and  Transfer  of  Surplus 
into  General  Fund 

Mr.  Sim  A.  DeLapp 
Davidson  County  Attorney 

When  the  county  commissioners  have  levied  a  special  taxj 
for  the  industrial  development  fund,  and  the  purpose  ofj 
the  tax  levy  has  been  fulfilled,  may  the  commissioners 
discontinue  the  tax  and  transfer  the  surplus  funds  into  j 
the  county  general  fund  ?  j 
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i 

Conclusion:  In    the    absence    of    statutory    authority    to    transfer    the 

surplus  funds  raised  by  the  special  levy  to  the  general 
fund,  the  safer  course  would  be  to  secure  authorization 
through  the  enactment  of  local  legislation.  However,  where 
a  tax  has  been  levied  for  a  purpose  under  the  ordinary 
powers  of  the  commissioners,  our  Supreme  Court  has  in- 
dicated that  when  the  purpose  has  been  accomplished  or 
frustrated,  the  remaining  proceeds  may  be  used  for  any 
other  legitimate  purpose. 


L 


letter  of  June  2  indicates  that  Davidson  County  levied  a  tax  for  the 
Industrial  Development  Fund.  The  purpose  of  the  tax  levy  has  been  fulfilled 
md  there  remains  a  surplus  which  the  Commissioners  want  to  transfer  to 
;he  General  Fund,  and  discontinue  the  levy. 

In  Railroad  v  Mecklenburg  County,  148  N.C.  220,  the  Supreme  Court 
recognized  the  well  established  principal  that  counties  must  exercise  their 
powers  within  the  limits  prescribed  by  the  Legislature,  by  stating:  "We 
do  not  concur  with  the  suggestion  that  the  Commissioners  have  the  power 
to  levy  and  collect  a  tax  for  a  specific  purpose  and  apply  any  part  of  it 
to  another  purpose." 

Although  there  is  statutory  authority  for  some  interfund  transfers,  we 
find  no  express  authority  for  the  funds  in  question.  The  cases  of  Parker  v 
Johnston  County,  178  N.C.  92,  and  Cabe  v  Board  of  Aldermen,  185  N.C. 
158,  indicate  that  transfer  of  surplus  of  special  levy  for  general  county 
purposes,  pursuant  to  specific  legislative  authority,  was  proper  after  the 
purpose  for  which  the  levy  had  been  made  had  been  accomplished  or  the 
toriginal  purpose  had  been  frustrated. 

To  the  extent  this  opinion  conflicts  with  an  opinion  dated  May  7,  1959, 
addressed  to  Mr.  James  MacRae,  that  opinion  is  modified  to  the  extent  of 
such  conflict. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

12  February  1969 

Subject:  Counties;   Garbage  Dump;   Operation  of  with  Municipality 

Requested  by:     Mr.  William  E.  Carter 

Clay  County  Attorney  and  Hayesville  Town  Attorney 

Question:  May  a  county  join  with  a  town  in  the  county  and  cooperate 

in  operating  a  trash  and  garbage  fill  in  a  rural  area  out- 
side the  town  limits  and,  if  so,  what  tort  liability  attaches 
from  such  operation? 

Conclusion:  There  is  ample  statutory  authority  for  a  county  to  main- 

tain and  operate  a  trash  and  garbage  fill  in  cooperation 
with  a  municipality  in  the  county  and  ordinarily  no  tort 
liability  would  arise  from  the  maintenance  and  operation 
of  such  a  garbage  fill  in  an  approved  sanitary  manner. 
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Clay  County  plans  to  join  with  the  Town  of  Hayesville  in  acquiring  twenty 
acres  in  a  mountain  area  outside  of  Hayesville  to  be  used  as  a  dumping  i 
ground  for  trash  and  garbage.  The  area  heretofore  used  by  the  county  and 
town,    with    respect   to   which    the    town    and    county    shared    expenses    of 
ditching,  filling  and  covering,  is  now  almost  filled.  The  area  proposed  to  ( 
be   acquired   is   not   immediately   adjacent   to   any   houses    and   the    health 
inspector  has  expressed  the'  opinion  that  it  is  the  best  area  that  he  knows 
of  for  this  purpose  and  that  it  is  completely  satisfactory  for  this  purpose,  ij 
Ample  authority  for  cities  and  counties  to  engage  in  the  garbage  collection 
and   disposal    function    is    set   forth    in    G.S.    153-273,    G.S.    160-233,    and  | 
G.S.  160-282.  Authority  of  the  county  and  town  to  cooperate  in  performing 
a  particular  function  is  authorized  by  G.S.  153-246. 

The  general  principle  of  tort  liability  is  stated  in  5  Strong  N.C.  Index  2d,  I 
Municipal  Corporations,  Sec.  12,  at  634,  to  the  efl'ect  that  "in  the  absence 
of  statutory  provision  to  the  contrary  it  [a  municipal  corporation]  may 
not  ordinarily  be  held  liable  for  torts  committed  in  the  performance  of  a 
governmental  function."  Numerous  court  decisions  are  cited  in  the  foot-  'j 
note  thereto.  In  2  Strong  N.C.  Index  2d,  Counties,  Sec.  9,  at  pp.  423-424, 
the  following  is  stated : 

"The  doctrine  that  a  county  is  not  liable  for  the  negligence  of  its 
ofl!icers  and  agents  in  the  exercise  of  governmental  functions 
obtains  in  this  jurisdiction." 

The  collecting  and  removing  of  garbage  pursuant  to  authority  conferred 
by  law  for  the  benefit  of  the  public  is  a  governmental  function  of  a 
municipal  corporation.  Stephenson  v.  Raleigh,  232  N.C.  42;  Broome  v. 
Charlotte,  208  N.C.  729. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


1  June  1970 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Counties;  Industrial  Development  Commission;  Performing;] 
Duties  Through  Chamber  of  Commerce 

Mr.  C.  Frank  Griffin 
Union  County  Attorney 

May  the  Union  County  Industrial  Development  Commission  i 
contract  with  the  Monroe-Union  County  Chamber  of  Com- 
merce to  provide  certain  services  for  the  Commission  which  i 
are    presently    performed    through    the    Commission's    own  i 
staff? 

Chapter  288,  Session  Laws  of  1955,  created  the  Union 
County  Industrial  Development  Commission  for  the  pur- 
pose of  attracting  new  industries  to  the  County  and  to 
encourage  new  business  and  industrial  ventures.  The  Com- 
mission is   financed   by  a   tax  approved   by   a  vote   of  the 
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people.  Section  9  of  the  above  Act  provides  that  there 
shall  he  set  up  a  bureau  under  the  supervision  and  juris- 
diction of  the  Commission  to  carry  out  the  purposes  of 
the  Commission;  the  Commission  shall  have  charge  of  the 
activities  of  the  bureau,  full  supervision  and  responsibility 
for  its  actions  and  operations,  the  employment  of  person- 
nel, purchases,  expenses,  and  the  Commission  is  responsible 
for  office  space,  equipment,  etc.  for  the  bureau.  In  view  of 
the  express  language  of  the  Act,  it  is  felt  that  the 
legislative  intent  is  for  the  Commission  to  operate  its  own 
organization  for  the  expenditure  of  tax  funds,  thus  the 
duties  of  the  bureau  may  not  be  performed  by  the  Chamber 
of  Commerce  by  contract  with  the  Commission.  Due  to  the 
express  language  of  the  Act,  the  case  of  Dennis  v  Raleigh, 
253  N.C.  400,  upon  its  facts,  is  not  controlling. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


23  October  1969 

Ij Subject:  Counties;  Meetings,  Special;  Notice  Requirement 

Requested  by:     Mr.  Jack  Simonds,  Member 

Cherokee  County  Board  of  Commissioners 

Question:  Is  a  special  meeting  held  by  a  board  of  county  commis- 

sioners valid  when  written  notice  to  each  member  was  not 
given  and  notice  was  not  posted  at  the  courthouse  bulletin 
board  as  required  in  G.S.  153-8  ? 

Conclusion:  Unless   a    special   act   provides    a   different   procedure,    the 

validity  of  such  special  meeting  is  highly  questionable. 
G.S.  153-8  was  amended  by  Chapter  904,  Session  Laws  of 
1951,  to  require  the  two  days  written  notice  of  the  special 
meeting,  and  the  apparent  intent  was  to  give  each  member 
of  the  board  and  the  general  public  notice  of  a  special 
meeting  which  is  to  be  held  at  times  other  than  the  regular 
monthly  meeting.  A  board  of  county  commissioners  can 
exercise  its  powers  only  in  a  corporate  capacity  in  a 
meeting  duly  held  as  prescribed  by  law. 

In  a  letter  dated  October  17,  1969,  the  facts  presented  indicate  that  a 
special  meeting  of  the  Board  of  County  Commissioners  of  Cherokee  County 
was  called  by  the  Chairman.  Five  members  of  the  Board  were  notified  of 
the  meeting,  but  no  two  day  written  notice  was  given  to  any  member  and 
no  notice  posted  at  the  courthouse.  One  member  received  no  notice  of  the 
meeting  and  was  not  present.  The  five  members  did  attend  the  special 
meeting. 
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G.S.  153-8,  as  rewritten  in  1951,  requires  two  days  written  notice  to  each 
member  of  the  board  and  posting  of  notice  at  the  courthouse  door.  There  j 
was  no  such  requirement  to  each  member  prior  to  1951. 

In  People  v  Green,  75  N.C.  at  page  333,  it  was  held  the  Commissioners 
could  meet  at  a  time  other  than  the  days  specified  in  the  statute  upon ' 
due  notice  to  all  concerned.  The  Court  construed  the  statute  as  being 
directory  and  also  intended  to  forbid  the  Commissioners  from  receiving 
compensation  for  days  other  than  those  specified  in  the  statute.  See  also 
Tripp  V  Commissioners,  158  N.C.  at  184. 

So  far  as  can  be  ascertained,  our  Court  has  not  construed  G.S.  153-8  as 
rewritten  in  1951.  However,  in  Insurance  Co.  v  Guilford  County,  225  N.C. 
293,  it  is  said: 

"Moreover,  every  county  in  the  State  is  a  body  politic  and  corpo- 
rate and  has  only  such  powers  as  are  prescribed  by  statute,  and 
those  necessarily  implied  by  law,  and  such  powers  can  only  be 
exercised  by  the  board  of  commissioners,  or  in  pursuance  of  a 
resolution  adopted  by  the  board.  G.S.  153-1.  Hence,  in  order  to 
make  a  valid  and  binding  contract,  the  board  of  commissioners  must 
act  in  its  corporate  capacity  in  a  meeting  duly  held  as  prescribed 
by  law.  London  v  Comrs.  193  N.C.  100,  136  S.E.  356;  O'Neal  v 
Wake  County,  196  N.C.  184,  145  S.E.  28." 

To  the  same  effect  is  London  v  Commissioners,  183  N.C.  100. 

In  20  C.J.S.,  Counties,  Section  88,  it  is  stated  that  if  the  statute  prescribes^ 
the  procedure  for  calling  such  meetings,  it  must  be  substantially  followed.  I 
Although  G.S.  153-8  provides  that  written  notice  shall  be  deemed  waived: 
by  attendance  at  and  participation  in  a  special  meeting,  we  construe  this? 
as  simply  preventing  any  commissioner,  group  of  commissioners  or  member 
of  the  public,  who  attended  and   participated   in   a   special   meeting,  from 
later  trying  to  void  the  action  taken  at  the  meeting  on  the  grounds  that 
no  written  notice  was  given. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

5  May  1969 

Subject:  Counties;   Motor  Vehicles;  Authority  of  Counties  to  Enact  1 

Ordinances   for   Disposal   of   Abandoned   or  Junked    Motor  i{ 
Vehicles 

Requested  by:     Mr.  Ralph  A.  Walker 

Assistant  Guilford  County  Attorney 

Questions:  (1)     May    counties    enact    ordinances    for    the    disposal    of 

abandoned  or  junked  motor  vehicles  left  upon  rights  of 
way  of  highways  under  authority  contained  in  Chapter  36, 
Session  Laws  of  1969  ? 
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(2)  May  counties  enact  ordinances  for  the  disposal  of 
abandoned  or  junked  motor  vehicles  left  upon  private 
property  under  the  authority  contained  in  Chapter  36, 
Session  Laws  of  1969? 

Conclusions:  (1)  Chapter  36,  Session  Laws  of  1969  codified  in  part  as 
an  amendment  to  G.S.  153-9(55),  does  not  authorize 
counties  to  enact  ordinances  respecting  disposal  of  aban- 
doned or  junked  motor  vehicles  found  upon  the  rights  of 
way  of  highways.  Chapter  36  expressly  does  not  "confer 
upon  any  county  any  power  or  authority"  .  .  .  "relating  to 
the  regulation  or  control  of  streets  and  highways". 

(2)  Chapter  36,  Session  Laws  of  1969,  does  not  appear 
to  authorize  counties  to  enact  ordinances  for  the  disposal 
of  abandoned  or  junked  motor  vehicles  left  upon  private 
property. 

1.     HIGHWAYS 

G.S.  136-51,  enacted  in  1931,  abolished  all  county  road  commissions  and 
vested  "exclusive  control  and  management  and  responsibility  for  all  public 
roads  in  the  several  counties"  in  the  State  Highway  Commission.  Since 
that  date.  North  Carolina  has  had  no  "county  road  system"  but  rather 
has  had  a  "State  highway  system"  which  embraces  virtually  all  public 
roads  outside  of  municipalities.  The  exception  is  "neighborhood  public 
roads" — (G.S.  153-9(17)).  Construction  and  maintenance  of  the  State  high- 
way system  is  the  responsibility  of  the  State  Highway  Commission  and 
title  to  the  rights  of  way  therefor  is  taken  in  the  name  of  the  Commission 
by  gift,  purchase  (G.S.  136-18(2))  or  condemnation  (G.S.  136-103,  104). 
Recognizing  this  situation.  Chapter  36,  Session  Laws  of  1969  provides: 

"Nothing  herein  shall  confer  upon  any  county  any  power  or 
authority  (not  now  possessed  by  such  county)  relating  to  the 
regulation  or  control  of  streets  and  highways." 

Since  it  does  not  appear  that  counties  had  any  authority  to  regulate  the 
matters  involved  before  the  enactment  of  Chapter  36,  the  quoted  language 
expressly  negates  any  grant  of  regulatory  power  by  virtue  of  that 
enactment. 

Moreover,  the  1967  General  Assembly  has  pre-empted  this  area  of  regu- 
lation with  regard  to  highways  outside  municipalities.  G.S.  20-219.1 
provides : 

"Parked  or  abandoned  vehicles  removed  from  public  highways. — 
Any  motor  vehicle  left  parked  and  unattended  or  abandoned,  on 
any  public  highway  or  right  of  way  thereof,  for  a  period  of  forty- 
eight  hoiirs  shall,  at  the  direction  of  any  full-time  law  enforcement 
officers,  be  towed  to  a  place  of  safety  and  storage." 

That  same  General  Assembly  gave  ordinance-making  authority  to  munici- 
palities  to  dispose   of   abandoned   or  junked   motor  vehicles   found   within 
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the  corporate  limits.  G.S.  160-200(43)  and  (44),  give  a  detailed  outline  o:^ 
the  provisions  that  can  be  included  within  such  municipal  ordinances. 

2.     PRIVATE  PROPERTY 

No  such  express  statutory  authority  as  G.S.  160-200(43)  and  (44)  exists 
with  respect  to  counties. 

Thus  any  county  ordinance  would  appear  to  depend  for  its  validity  upon 
the  power  contained  in  Chapter  36  "to  adopt  ordinances  to  prevent  and 
abate  nuisances,  whether  on  public  or  private  property"  or  under  the 
"general  police  power". 

Is  an  abandoned  or  junked  motor  vehicle  a  nuisance  ?  In  the  light  of 
North  Carolina  case  law  holding  that  junkyards,  which  contain  multi- 
tudes of  such  vehicles,  do  not  constitute  nuisances  per  se  and  do  not 
"offend  public  morals  or  jeopardize  the  health  and  safety  of  the  public" 
[See  State  v.  Brown  and  Narron,  250  N.C.  54  (1959)]  we  are  constrained 
to  the  view  that  this  question  must  be  answered  in  the  negative. 

Doubtless,  the  removal  of  such  vehicles  would  enhance  the  beauty  of  the 
countryside  but  "exercise  of  .  .  .  (the  police)  .  .  .  power  must  rest  on 
something  more  substantial  than  mere  aesthetic  considerations".  Restaurant, 
Inc.  V.  Charlotte,  252  N.C.  324  (1960). 

',  Robert  Morgan,  Attorney  General 

T.  Buie  Costen,  Staff  Attorney 

12  February  1969 

Subject:  Counties;    Necessary   Expenses;    Bonds;    Issuance   to   Pur- 

chase Voting  Machines 

Requested  by:     Mr.  John  R.  Jenkins,  Jr. 
Bertie  County  Attorney 

Question:  Is  the  purchase  of  voting  machines  by  a  county  a  necessary 

expense  in  the  constitutional  sense  so  that  a  county  may 
issue  bonds  therefor  without  a  vote  of  the  people? 

Conclusion:  The  purchase  of  voting  machines  constitutes  a  necessary  i 

expense  in  the  constitutional  sense  and  a  county  may  issue 
bonds  therefor  without  a  vote  of  the  people. 

The  Board  of  County  Commissioners  of  Bertie  County  has  concluded  that 
voting  machines  should  be  purchased  to  be  used  in  primary  and  general 
elections,  and  the  county  desires  to  finance  such  purchase  from  the  pro- 
ceeds of  a  bond  issue.  No  question  is  involved  with  respect  to  whether 
such  a  bond  issue  would  exceed  two-thirds  of  the  county's  net  debt  reduc- 
tion for  the  preceding  fiscal  year.  Accordingly,  the  only  question  presented 
is  whether  the  expenditure  of  funds  to  purchase  voting  machines  would 
constitute  a  necessary  expense  under  Article  VII,  Section  6,  of  the  State 
Constitution.  The  following  is  stated  in  DeLoatch  v.  Beamon,  252  N.C. 
754,  at  757: 
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"Where  the  purpose  of  the  proposed  expenditure  'is  the  mainte- 
nance of  public  peace  or  administration  of  justice,  or  partakes 
of  a  governmental  nature,  or  purports  to  be  an  exercise  by  the 
municipality  of  a  portion  of  the  State's  delegated  sovereignty,  the 
expense  is  a  necessary  expense  within  the  Constitution,  and  may  be 
incurred  without  a  vote  of  the  people.'  Ervin,  J.,  in  Green  v. 
Kitchin,  229  N.C.  450,  457,  50  S.E.2d  545,  quoted  with  approval 
in  Wilson  v.  High  Point,  supra." 

In  Power  Co.  v.  Clay  County,  213  N.C.  698,  at  708,  it  is  indicated  that 
"the  listing  of  taxes,  holding  of  elections,  and  holding  of  courts  are 
general  expenses  recurring  regularly  in  the  ordinary  course  of  and  as 
necessary  steps  in  the  orderly  operation  of  county  govenment."  (Emphasis 
added.) 

On  the  basis  of  the  above  citations  and  the  reasoning  therein,  it  is  con- 
cluded that  the  expenses  of  holding  an  election  are  necessary  expenses 
in  the  constitutional  sense  and  the  selection  of  the  procedure  or  manner 
in  which  an  election  is  to  be  held  when,  as  here,  authorized  by  the  General 
Assembly  is  a  matter  resting  within  the  discretion  of  the  Board  of  County 
Commissioners.  As  said  in  Vance  County  v.  Royster,  271  N.C.  53,  at  63, 
"It  is  not  for  the  court  to  determine  the  wisdom  of  a  decision  to  contract 
a  debt  for  a  county  or  a  city,  but  it  is  the  duty  of  the  court  to  determine 
whether  the  proposed  indebtedness  is  for  a  'necessary  expense'  within  the 
meaning  of  the  above  provision  of  the  Constitution.  Si7ig  v.  Charlotte, 
213  N.C.  60,  195  S.E.  271;  Palmer  v.  Haywood  County,  212  N.C.  284,  193 
S.E.  668,  113  A.L.R.  1195;  Starmount  Co.  v.  Hamilton  Lakes,  205  N.C. 
514,  171  S.E.  909;  Storm  v.  Wrightsville  Beach,  189  N.C.  679,  128  S.E.  17." 

Robert  Morgan,  Attorney  General 
0  Harry  W.  McGalliard, 

Deputy  Attorney  General 

28  November  1969 

Subject:  Counties;    Parking;    Ordinance- Making   Authority;    Regula- 

tion of  Parking  on  County-Owned  Properties 

Requested  by:     Mr.  Harley  B.  Gaston,  Jr. 

Assistant  Gaston  County  Attorney 

Question:  How  should   Gaston  County  proceed   in  the  regulation  of 

parking  on  county  owned  property  in  view  of  G.S. 
153-9(54),  G.S.  153-9(55)  (1969)  and  Chapter  549  of  the 
1957  Session  Laws  ? 

Conclusion:  Gaston    County    should    proceed    under    the    provisions    of 

Chapter  549  of  the  1957  Session  Laws  granting  the  Board 
of  Commissioners  of  Gaston  County  authority  to  regulate 
parking  on  county  owned  properties.  It  would,  however, 
be  advisable  to  follow  the  notice  and  recording  require- 
ments for  ordinances  as  set  forth  in  G.S.  153-9(55)   (1969). 
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Chapter  549  of  the  1957  Session  Laws  of  North  Carolina  authorizes  the 
Board  of  Commissioners  of  Gaston  County  to  establish,  maintain  and  regu- 
late off-street  parking  lots  and  to  provide  for  the  collection  of  tolls  for 
the  use  thereof. 

G.S.  153-9(54)  (1961)  grants  the  boards  of  commissioners  of  the  several 
counties  the  pow^er  to  regulate  and  control  parking  of  motor  vehicles  on 
county  owned  property  by  resolution  and  to  provide  that  violation  of 
regulations  adopted  pursuant  to  such  resolution  shall  be  a  misdemeanor  i 
punishable  by  a  fine  of  not  more  than  one  dollar  ($1):  Provided,  that 
such  resolution  shall  not  apply  to  streets,  roads  or  highways  in  the 
county. 

G.S.  153-9(55)    (1969)   as  rewritten  in  1969  grants  to  the  boards  of  com- 
missioners of  the  several  counties  the  power  to  adopt  ordinances  to  prevent  i 
and   abate   nuisances,   whether   on   public   or   private    property;    ordinances 
supervising,   regulating,   or   suppressing   or   prohibiting   in   the   interest   of 
public    morals,    comfort,    safety,    convenience    and    welfare,    public    recrea-  \ 
tions,  amusements  and  entertainments,  and  all   things  detrimental   to   the  i 
public  good;   and   ordinances  in  exercise   of   the   general   police  power  not 
inconsistent  with  the  Constitution  and  laws  of  the  State  or  the  Constitu- 
tion and  laws  of  the  United  States.  .  .  .  Nothing  herein  shall  confer  upon 
any  county  any  power  or  authority    (not  now  possessed  by   such  county) 
relating  to  the  regulation  or  control  of  streets  and  highways,  ...  or  of  | 
the  use  of  or  traffic  upon  or  through  such  streets,  highways,  or  rights-of- 
way   or   passage.    Ordinances    adopted    pursuant   to    this    subdivision    shall 
apply   throughout   the   county,   except   that    such    ordinances    shall    not   be 
applicable  within  the  corporate  limits  or  jurisdiction  of  any   municipality 
which  has  conducted  the  most  recent  election  required   by   its  charter  or  ■ 
the    general    law,    whichever    is    applicable,    unless    the    governing    body 
thereof  shall,  by  resolution,  agree  to  such  ordinance. 

Though  these  three   acts   of  the   General   Assembly   relate   in   part   to   the 
same  subject  matter,  they  do  not  appear  to  be  irreconcilable  nor  does  it  : 
appear  that  any  one  of  these  acts  repeals  the  other. 

In  Goldsboro  v.  R.R.,  241  N.C.  216,  the  court  said  quoting  from  Bramham  v. 
Durham,  niN.C.  196: 

"  'A  local  statute  enacted  for  a  particular  municipality  for  rea- 
sons satisfactory  to  the  Legislature  is  intended  to  be  exceptional 
and  for  the  benefit  of  such  municipality' ".  And,  continuing, 
"  'It  has  been  said  that  it  is  against  reason  to  suppose  that  the 
Legislature,  in  framing  a  general  system  for  the  State,  intended 
to  repeal  a  special  act  which  local  circumstances  made  necessary'  ". 

The  following  rule  appears  in  Charlotte  v.  Kavanaugh,  221  N.C.  259: 
"The  rule  as  to  the  effect  of  a  subsequent  general  statute  on  a 
local  statute  is  stated  in  Felmet  v.  Commissioners,  186  N.C,  251, 
119  S.E.,  353:  'A  local  statute  enacted  for  a  particular  municipality 
is  intended  to  be  exceptional  and  for  the  benefit  of  such  munici- 
pality, and  is  not  repealed  by  an  enactment  of  a  subsequent 
genera)  law.  (Citations  omitted).' " 
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"In  S.  V.  Johnson,  supra,  the  Court  said:  'The  general  law  will 
not  be  so  construed  as  to  repeal  an  existing  particular  or  special 
law,  unless  it  is  plainly  manifest  from  the  terms  of  the  general 
law  that  such  was  the  intention  of  the  lawmaking  body.  A  general 
,  later  affirmative  law  does  not  abrogate  an  earlier  special  one  by 
I  mere  implication.  Having  already  given  its  attention  to  the 
'  particular  subject,  and  provided  for  it,  the  Legislature  is  reason- 
ably presumed  not  to  intend  to  alter  the  special  provision  by  a 
subsequent  general  enactment,  unless  that  intention  is  mani- 
fested in  explicit  language,  or  there  be  something  which  shows 
that  the  attention  of  the  Legislature  had  been  turned  to  the  special 
act,  and  that  the  general  one  was  intended  to  embrace  the 
special  cases  within  the  previous  one,  or  something  in  the  nature 
of  the  general  one  making  it  unlikely  that  an  exception  was  in- 
tended as  regards  the  special  act.  The  general  statute  is  read  as 
silently  excluding  from  its  operation  the  cases  which  have  been 
provided  for  by  the  special  one.  The  fact  that  the  general  act 
contains  a  clause  repealing  acts  inconsistent  with  it  does  not 
diminish  the  force  of  this  rule  of  construction.  Endlich  Int.  Stat., 
223,  et  seq.,  Montford  v.  Allen,  111  Ga.,  18.'  " 

In  Cab  Co.  v.  Charlotte,  234  N.C.  572,  the  court  in  respect  to  related 
statutes  said: 

"And  in  respect  to  related  statutes,  ordinarily  they  should  be 
construed,  if  possible  by  reasonable  interpretation,  so  as  to  give 
full  force  and  effect  to  each  of  them  (50  Am.  Jur.,  Statutes,  Sec. 
362),  it  being  a  cardinal  rule  of  construction  that  where  it  is 
possible  to  do  so,  it  is  the  duty  of  the  courts  to  reconcile  laws  and 
adapt  that  construction  of  a  statute  which  harmonizes  it  with 
other  statutory  provisions.  Kearney  v.  Vann,  154  N.C.  311,  70  S.E. 
747;  Corporation  v.  Motor  Co.,  190  N.C.  157,  p.  160,  129  S.E.  414. 
See  also  50  Am.  Jur.,  Statutes,  Sec.  363. 

"On  the  other  hand,  when  the  provisions  of  related  statutes  are 
irreconcilable,  under  reasonable  interpretation,  and  one  must  give 
way  to  the  other,  ordinarily  the  last  in  point  of  enactment  will 
prevail  as  being  the  latest  expression  of  the  legislative  intent. 
50  Am.  Jur.,  Statutes,  Sec.  365;  Commissioners  v.  Com^missioners, 
186  N.C.  202,  p.  204,  119  S.E.  206." 

The  General  Assembly  by  the  enactment  of  G.S.  153-9(55)  (1969)  clearly 
provides  that  the  public  should  be  amply  notified  and  given  an  opportunity 
to  be  heard  prior  to  the  enactment  of  an  ordinance  by  the  board  of  county 
commissioners.  Further  that  an  ordinance  must  be  recorded  in  such  manner 
as  will  be  readily  available  for  public  reference.  Therefore,  if  the  notice 
and  recording  provisions  of  G.S.  153-9(55)  (1969)  are  followed  in  con- 
junction with  the  provisions  of  Chapter  549  of  the  Session  Laws  of  1957, 
these  related  acts  are  reconcilable. 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 
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12  February  1969 

Subject:  Counties;   Rescue   Squads;   Lease   of  Premises  for   Rescue 

Squad  Purposes 

Requested  by:     Mr.  Bernard  B.  Hollowell 
Pamlico  County  Attorney 

Question:  May  Pamlico  County  renovate  and  enlarge  its  abandoned 

jail  building  and  lease  it  to  a  nonprofit  rescue  squad 
corporation  with  which  the  county  contracts  for  rescue 
squad  services  ? 

Conclusion:  A   county   may   renovate    and    enlarge    its   abandoned    jail 

and  lease  it  to  a  nonprofit  corporation  which  furnishes 
rescue  squad  services  to  the  county. 

The  facts  are  that  Pamlico  County  has  been  operating  under  a  contract 
with  Pamlico  County  Rescue  Squad,  Inc.,  a  nonprofit  corporation,  to  per- 
form rescue  squad  services  for  the  county.  G.S.  160-191.11  grants  ample 
authority  to  a  county  to  expend  funds  to  purchase  and  maintain  rescue 
equipment  and  to  finance  the  operation  of  a  rescue  squad  and  the  authority 
to  do  this  necessarily  implies  the  authority  to  provide  adequate  housing 
for  the  squad  and  squad  equipment  and  to  provide  such  service  through 
contract  with  a  nonprofit  corporation  as  a  reasonable  means  of  most 
economically  furnishing  the  service. 

G.S.  153-9(14)  authorizes  a  county  to  lease  property. 

If  the  county  wishes  to  use  its  own  labor  forces  to  renovate  and  enlarge 
the  building,  G.S.  143-135  specifically  authorizes  the  same  without  the 
necessity    of   complying   with    Article    8    of    Chapter    143    of    the    General 


Statutes,    relating   to   public    contracts, 
exceed  $25,000. 


provided    the    total    cost   does    not 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


8  June  1970 

Subject: 


Requested  by: 


Question: 


Counties;  Sale  or  Lease  of  Property  to  Chamber  of  Com- 
merce; Sale  or  Lease  at  Less  than  Fair  Market  Value; 
Mortgage  of  County  Property 

Mr.  C.  Frank  Griffin 
Union  County  Attorney 

May  a  county  lease  valuable  real  property  to  a  private, 
non-profit  organization  for  a  term  of  40  years  and  for  a 
nominal  amount,  with  a  provision  in  the  lease  that  any 
buildings  on  the  property  would  belong  to  the  county  at 
the  expiration  of  the  lease,  and  further  that  the  county 
would  subordinate  its  interest  to  the  lien  of  a  deed  of 
trust  securing  a  loan  to  construct  the  building  ? 
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Conclusion:  It   is   well    settled    that   a    county    or    city    cannot    sell    its 

property  held  for  corporate  purposes  where  the  alienation 
of  it  would  tend  to  embarrass  or  prevent  the  performance 
of  its  duties  to  the  public.  Vaughn  v  Commissioners,  118 
N.C.  636;  Southport  v  Stanly,  125  N.C.  464.  G.S.  153-9(14) 
authorizes  a  county  to  sell  or  lease  real  property.  Thus, 
subject  to  the  above  qualifications,  a  county  may  lease 
real  property  for  a  term  of  years.  The  amount  of  consider- 
ation should  not  be  less  than  the  fair  market  value  since 
the  county  has  no  authority  to  make  gifts  of  its  property 
and  Article  I,  Section  7  of  the  State  Constitution  prohibits 
the  granting  of  special  emoluments  or  privileges.  A  county 
has  authority  to  do  only  those  things  authorized  by 
statute  or  necessarily  implied  from  those  granted.  In  con- 
struing G.S.  153-9(14)  the  Supreme  Court  held  that  the 
power  to  sell  and  convey  real  property  does  not  include 
the  authority  to  mortgage.  Therefore,  it  is  doubtful  that 
the  county  could  subordinate  its  interest  in  the  property 
to  the  lien  incurred  by  the  lessee  to  secure  a  loan  from 
construction  of  the  improvements.  Vaughn  v  Commis- 
sioners, 118  N.C.  636. 

As  to  the  term  of  the  lease,  it  was  said  in  Plant  Food  Co.  v  Charlotte,  214 
N.C.  518,  that  a  governing  body  of  a  city  may  not  make  a  contract  binding 
itself  or  successor  with  respect  to  the  exercise  of  governmental  discretion, 
but  may  with  respect  to  proprietary  affairs  for  a  term  of  years.  The 
discretion  relating  to  governmental  matters  must  not  be  impaired. 

Robert  Morgan,  Attorney  General 
'-  James  F.  Bullock, 

Deputy  Attorney  General 

21  January  1969 

Subject:  Counties;    Sale   or  Rental   of   Property   at   Less   than   Fair 

Value 

Requested  by:     Mr.  John  T.  Page,  Jr. 

Richmond  County  Attorney 

Conclusion:  A  city  or  county  is  without  authority  to  sell  or  lease  its 

property  at  less  than  its  fair  value  to  a  private  organiza- 
tion   (with  a  few  exceptions  such  as  nonprofit  hospitals). 

In  a  letter  dated  January  20,  1969,  you  state  that  Richmond  County  has  a 
tract  of  land  which  apparently  is  no  longer  needed  for  county  purposes. 
You  state  that  the  local  YMCA  wishes  to  acquire  the  property  for  use  as 
a  day  camp.  You  inquire  whether  the  county  would  have  authority  to  sell 
the  property  to  the  YMCA  for  less  than  its  fair  market  value  or,  as  I 
understand  your  question,  lease  the  property  to  the  YMCA  for  less  than 
its  fair  rental  value. 
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G.S.  153-9(14)  authorizes  a  county  to  sell  or  lease  its  real  property. 
A  county  has  authority  to  do  only  those  things  authorized  by  statute  or 
necessarily  implied  from  statutory  delegation  of  authority. 

I  know  of  no  statutory  authority  to  make  gifts  to  a  private  nonprofit 
organization  such  as  the  YMCA.  Article  I,  Section  7,  of  the  State  Con- 
stitution specifically  prohibits  the  granting'  of  special  emoluments  or 
privileg-es. 

,        -  Robert  Morgan,  Attorney  General 

Harry  W.  McGalliard, 
,    Deputy  Attorney  General 


11  August  1969  :,  ''-  .r     .1  ' 

Subject:  Counties;  Sheriffs;  Uniform  Jail  Fees;  Payment  by  County 

of  Jail  Fees  to  Sheriff 

Requested  by:     Mr.  Zebulon  D.  Allen,  Jr. 
Haywood  County  Attorney 

Question:  May  Haywood  County,  absent  specific  statutory  authority, 

,     .^  pay  to  the  sheriff  jail  fees  ?  ,  , 

Conclusion:  No. 

In  a  telephone  conversation,  the  County  Attorney  of  Haywood  County 
inquired  if  the  County  could  lawfully  pay  to  the  sheriff  a  fee  for  the 
operation  of  the  jail. 

Chapter  65,  Session  Laws  of  1963,  provided  that  the  sheriff  was  to  receive 
certain  fees  for  operating  the  jail.  These  fees  had  been  taxed  as  a  part  of     j 
the  costs  in  criminal  cases. 

In  an  opinion  of  this  office  dated  January  9,  1967,  the  opinion  was  ex- 
pressed that  Haywood  County  could  no  longer  tax  as  costs  the  fees  allowed 
the  sheriff  by  Chapter  65,  Session  Laws  of  1963  because  Haywood  County 
had  come  under  the  district  court  system  and  the  costs  enumerated  in 
Chapter  7A  were  exclusive.  Also,  recently  adopted  constitutional  provisions 
precluded  the  taxing  of  such  costs.  ■     .        ,     "^. ;    , 

Chapter   491,    Session   Laws    of    1967    fixed    the  salary    of    the    Sheriff    of 

Haywood   County  and  deleted  all  references   to  the   Sheriff  receiving   jail 

fees.  This  act  is  still  in  full  force  and  effect  and  repealed  all  laws  in 
conflict  therewith. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
..  Assistant  Attorney  General 
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5  May  1969 
Subject: 


Counties;  Water  and  Sewage;  Sewage  Treatment  Facility; 
Federal  Funds;  Agreement  for  Reimbursement  with  Private 
Corporation — No  County  Funds  Involved 


Requested  by:     Mr.  Gerald  Arnold 

Harnett  County  Attorney 

Question:  May   a   county   construct   a   sewage   treatment   facility   in 

conjunction  with  a  private  corporation  when  no  county 
funds  will  be  expended  and  the  total  cost  of  the  project, 
both  construction  and  operation,  will  be  financed  from 
Federal  funds  granted  the  county  and  from  funds  pro- 
vided by  the  corporation? 

Conclusion:  Yes.     The    county    has    statutory    authority    to    construct 

water  and  sewer  systems,  to  enter  into  contracts,  leases, 
and  agreements  for  the  construction,  maintenance  and 
operation  of  water  and  sewerage  facilities,  and  to  expend 
any  funds  not  derived  from  tax  sources  which  are  available 
to  the  county.  No  county  funds  will  be  involved;  the  county 
will  be  a  mere  conduit  for  the  Federal  funds  which  will  be 
expended  with  private  funds  for  construction  of  the 
project,  and  the  facility  will  belong  to  the  county  to  be 
used  for  the  use  and  benefit  of  its  citizens. 

A  summarization  of  the  agreed  facts  presented  by  letter  date  April  30, 
1969,  reveals  that  Harnett  County  and  Campbell  College  desire  to  enter 
into  an  agreement  for  the  construction  and  operation  of  a  sewage  treat- 
ment facility  upon  the  following  terms:  The  proposed  facility  meets  the 
requirements  of  the  comprehensive  plan  established  by  the  County  Planning 
Board,  and  its  total  estimated  cost  is  $250,000.  Available  Federal  funds 
would  be  approximately  $75,000,  and  the  College  would  pay  the  remaining 
cost.  The  College  will  furnish  to  the  county,  at  no  cost,  the  land  upon 
which  the  facility  will  be  constructed;  obtain  and  transfer  to  the  County 
all  necessary  easements  for  lines;  pay  all  legal,  engineering  and  incidental 
expenses  to  the  end  that  no  expenditure  of  County  funds  will  be  involved 
in  the  project,  and  the  entire  facility  will  belong  to  the  County.  In  addition, 
upon  completion  of  the  project,  the  College  will  supply  and  pay  all  mainte- 
nance and  operational  services,  including  chemicals,  utilities,  supplies,  and 
testing  necessary  for  the  proper  operation  of  the  plant. 

The  treatment  facility  will  be  large  enough  to  serve  a  population  of  ap- 
proximately 5,000,  and  if  the  County  and  its  citizens  elect  to  do  so,  they 
may  use  the  plant. 

The  College  will  keep  and  furnish  to  the  County  complete  and  accurate 
records  of  all  funds  furnished  or  expended  by  the  College.  No  charge  will 
be  made  to  the  College  by  the  County  for  use  of  the  facility  so  long  as  the 
College  defrays  all  costs  of  operating  and  maintaining  the  plant.  Should 
the  County  elect  to  operate  the  facility,  reasonable  charges  will  be  paid 
by  the  College. 
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The  expenses  incurred  for  construction  of  a  water  and  sewerage  system 
are  for  a  public  purpose,  and  the  cost  is  for  a  necessary  expense. 
Ramsey  v  CoTnmissioners  of  Cleveland,  246  N.C.  647. 

The  General  Assembly  has  granted  counties  extensive  authority  to  acquire, 
construct,  operate,  maintain,  and   lease  water  and   sewerage   systems   and 
to  contract  for  the  operation  and  maintenance  thereof,  G.S.  153-9(46),  and  | 
to  make  available  and  spend  any  funds  not  derived  from  tax  sources  which 
are  available  to  the  county,  G.S.  153-11.2,  G.S.  153-284. 

In  view  of  the  authority  granted  counties  in  the  area  of  water  and 
sewerage  facilities,  and  the  fact  that  the  proposed  facility  will  be 
furnished  to  the  County  and  its  citizens  without  cost,  it  is  apparent  that 
the  County  has  the  authority  to  enter  into  the  proposed  contract  with 
Campbell  College. 

■■?.--  Robert  Morgan,  Attorney  General 

■  James  F.  Bullock, 

Deputy  Attorney  General 


16  March  1970 
Subject: 

Requested  by: 
Question: 


Counties;  Water  and  Sewer  Systems;  Expenditure  of  Non- 
Tax  Funds;  G.S.  153-9(46),  G.S.  153-11.2 

Mr.  M.  Alexander  Biggs 

Special  Counsel 

Nash  County  Board  of  Commissioners 

May  the  Board  of  County  Commissioners  of  Nash  County 

lawfully  appropriate  available   non-tax  funds  for  the   ac- 

.  .  quisition  or  construction  of  a  water  system  and   sanitary 

sewer  system,  in  whole  or  part,  in  a  certain  rural  area  in 

the  county  and  for  the  acquisition  of  utility  easements  for 

-  the    purpose    of    aiding    and    encouraging    the    location    of 

manufacturing    enterprises,    of   increasing   the    population, 

,  ,  the  taxable  property,  agricultural  industries  and  business 

prospects,    and    of    promoting    industrial    purposes    in    the 

County? 

Conclusion:  G.S.   153-9(46)    and   G.S.   153-11.2   constitute   statutory  au- 

thorization for   a   county   board    of   commissioners   to    ap- 
propriate   available    non-tax   funds    for    the    acquisition   or 
construction  of  a  water  system  and  sanitary  sewer  system, 
,.       '  in  whole   or  part,   in  a   certain   rural   area   in  the   county 

/.  .  and  for  the  acquisition  of  utility  easements  for  the  purpose 

of  aiding  and  encouraging  the  location  of  manufacturing 
enterprises,  of  increasing  the  population,  the  taxable 
property,  agricultural  industries  and  business  prospects, 
and  of  promoting  industrial  purposes  in  the  County. 

In  addition  to  discussing  the  question  set  forth  above  at  a  conference  with 
Deputy  Attorneys  General  McGalliard  and  Bullock,  the  following  is  stated 
in  a  13  March  1970  letter  from  Special  Counsel: 
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"This  water  and  sewer  system  is  to  be  located  between  the  Towns 
of  Spring  Hope  and  Nashville  in  an  area  not  served  at  present 
by  any  public  water  system.  These  systems  will  greatly  enhance 
the  opportunity  of  this  area,  which  is  now  underdeveloped,  to 
grow  and  develop  economically,  and  it  will  aid  in  the  protection 
of  the  health  and  welfare  of  all  of  the  citizens  in  the  area  as  such 
growth  and  development  takes  place." 

In  1955,  the  General  Assembly  enacted  G.S.  153-11.2  which  reads  as 
follows: 

"The  board  of  county  commissioners  in  any  county  in  North  Caro- 
lina is  authorized  and  empowered  to  appropriate,  make  available 
and  spend  from  any  surplus  funds  or  any  funds  not  derived  from 
tax  sources  which  are  available  to  said  board  to  be  used  in  such 
amounts  in  the  discretion  of  said  boards  for  the  purpose  of  build- 
ing water  and  sewer  lines  from  the  corporate  limits  of  any  muni- 
cipality in  said  county  to  communities  or  locations  outside  the 
corporate  limits  of  any  municipality  therein.  Said  water  lines  shall 
be  built  and  constructed  for  the  purposes  of  public  health  and 
to  promote  the  public  health  in  communities  and  locations  in  the 
State  where  large  groups  of  employees  live  in  an  around  factories 
and  mills  and  where  said  water  and  sewerage  is  necessary  to 
promote  industrial  purposes." 

In  1957,  the  General  Assembly  enacted  subsection  (46)  of  G.S.  153-9  to 
include  the  following  among  powers  granted  to  boards  of  county  com- 
missioners: 

"Water  Systems  and  Sanitary  Sewer  Systems. — To  acquire,  con- 
struct, reconstruct,  extend,  improve,  operate,  maintain,  lease  and 
dispose  of  water  systems  and  sanitary  sewer  systems,  to  contract 
for  the  operation,  maintenance  and  lease  of  any  such  systems,  and 
to  contract  for  a  supply  of  water  and  the  disposal  of  sewage." 

The  proposal  presented  appears  to  fall  clearly  within  the  purview  of  either 
statute. 

With  specific  respect  to  present  subsection  (46)  of  G.S.  153-9  which  was 
enacted  as  part  of  Chapter  266  of  the  Session  Laws  of  1957,  that  statute 
was  held  constitutional  in  the  case  of  Ramsey  v.  Commissioners  of  Cleve- 
land, 246  N.C.  647;  an  aspect  of  the  decision  is  well  summarized  in 
Headnote  5  of  the  case  as  follows: 

"Ch.  266,  Session  Laws  of  1957,  conferring  on  counties  the  power 
to  construct  and  maintain  water  and  sewer  systems,  is  con- 
stitutional and  valid,  and  the  fact  that  the  statute  requires  that 
bonds  for  the  construction  of  such  systems  by  a  county  be  ap- 
proved by  its  qualified  voters,  notwithstanding  that  such  purpose 
is  a  public  one,  does  not  impair  the  constitutionality  of  the  grant 
of  such  power." 
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This  is  amplified  by  further  statement  of  the  court  on  page  652 : 

"We  have  many  congested  areas  in  this  State  outside  the  corpo- 
rate limits  of  our  cities  and  towns,  which  have  no  access  to  water 
and  sewer  systems.  The  hazards  to  health  in  such  areas  may  be 
as  acute  as  they  would  be  in  municipalities  if  the  municipalities 
did  not  make  adequate  provisions  for  water  and  sewer  systems. 
Doubtless,  the  Legislature  took  into  consideration  the  changing 
conditions  in  our  rural  communities  in  giving  the  counties  these 
additional  powers,  as  well  as  the  fact  that  many  industrial  plants 
and  residential  developments  are  being  located  in  areas  beyond 
the  perimeter  of  the  service  of  any  municipality  or  water  or 
sewer  district." 

In  view  of  the  above,  it  is  the  opinion  of  this  office  that  G.S.  153-9(46) 
and  G.S.  153-11.2  constitute  statutory  authorization  for  a  county  board 
of  commissioners  to  appropriate  available  non-tax  funds  for  the  acquisition 
or  construction  of  a  water  system  and  sanitary  sewer  system,  in  whole 
or  part,  in  a  certain  rural  area  in  the  county  and  for  the  acquisition  of 
utility  easements  for  the  purpose  of  aiding  and  encouraging  the  location 
of  manufacturing  enterprises,  of  increasing  the  population,  the  taxable 
property,  agricultural  industries  and  business  prospects,  and  of  promoting 
industrial  purposes  in  the  County. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 

27  May  1969 

Subject:  Counties;    Water    Systems;     Sewage    Systems;     Power    to 

Establish 

Requested  by:     Mr.  Ford  M.  Meyers 

Thomasville  City  Attorney 

Question:  Does  a  county  have  authority  to  construct  a  sewer  outfall 

line  in  a  portion  of  the  county  outside  the  corporate  limits 
of  a  city  or  town? 

Conclusion:  There  is  ample  authority  for  counties  to  build  water  and 

sewer  lines  in  areas  outside  municipal  corporate   limits. 

Stated  in  more  detail,  it  appears  that  a  certain  county  would  like  to  build 
certain  water  mains  and  sanitary  sewer  outfall  lines  from  the  city  limits 
of  an  incorporated  city  to  an  area  where  a  manufacturing  plant  would  be 
located.  Connections  would  be  made  at  the  city  limits  with  the  city  lines 
and  mains  pursuant  to  agreement  with  the  city.  G.S.  153-9(46),  in  enumer- 
ating certain  powers  of  counties,  sets  forth  the  following: 

"(46)  Water  Systems  and  Sanitary  Sewer  Systems. — To  acquire, 
construct,  reconstruct,  extend,  improve,  operate,  maintain,  lease 
and  dispose  of  water  systems  and  sanitary  sewer  systems,  to  con- 
tract for  the  operation,  maintenance  and  lease  of  any  such  systems, 
and  to  contract  for  a  supply  of  water  and  the  disposal  of  sewage." 
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In  addition  thereto,  Article  24  of  Chapter  153  of  the  General  Statutes 
grants  broad  powers  to  counties  with  respect  to  acquiring,  constructing, 
maintaining  and  operating  water  systems  and  sanitary  sewage  systems. 
Authority  is  conferred  to  enter  into  almost  any  type  of  necessary  agree- 
ment and  the  Article  sets  forth  ample  authority  for  joint  and  cooperative 
action  in  this  area  between  counties  and  between  counties  and  munici- 
palities. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 

16  December  1969 

Subject:  Counties;    Zoning;    Elections;    No   Authority   for   Commis- 

sioners to  Hold  a  "Straw  Vote"  Election 

Requested  by:     Mr.  John  T.  Brock 

Davie  County  Attorney 

Question:  Does  the  county  board  of  commissioners  have  the  authority 

to  call  an  election  in  order  to  ascertain  whether  the  people 
of  a  county  desire  to  have  county  zoning  under  G.S. 
153-266.10  et  seql" 

Conclusion:  No.     There  is  no  authority  for  the  commissioners  to  call 

an  election  to  determine  whether  the  county  should  be 
zoned.  The  commissioners  are  required  to  hold  a  public 
hearing,  as  well  as  the  planning  board,  and  no  doubt  one 
of  the  purposes  of  the  public  hearings  is  for  the  commis- 
sioners to  ascertain  whether  the  people  desire  county 
zoning.  The  Supreme  Court  has  held  that  there  is  no 
inherent  power  in  any  governmental  body  to  hold  an 
election  for  any  purpose,  and  any  election  held  without 
affirmative  constitutional  or  statutory  authority  is  a  nullity. 
Tucker  v  State  ABC  Board,  240  N.C.  177. 


Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


2  February  1970 

Subject:  Counties;    Zoning;    No    Authority    Under    G.S.    153-9(55); 

Authority  Under  Articles  20  and  20B  of  Chapter  153  of 
the  General  Statutes 

Requested  by:     Mr.  Robert  W.  Upchurch,  Community  Planner 
Department  of  Local  Affairs 

Question:  Does    the    authority    granted    counties    to    adopt    ordinance 

for  the  better  government  of  the  county,  under  G.S. 
153-9(55)  authorize  the  counties  to  adopt  zoning  ordinances 
thereunder  ? 
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Conclusion:  No.     It  is  clear  that  a  county  has  no  inherent  police  powers 

and  can  exercise  only  those  conferred  by  statute.  The 
authorities  generally  ag-ree  that  the  power  to  zone  must 
be  specific  or  necessarily  implied  and  cannot  be  inferred 
from  a  general  grant  of  police  power.  Counties  may  adopt 
zoning  regulations  only  pursuant  to  Articles  20  and  20B 
of  Chapter  153  of  the  General  Statutes. 

The  General  Assembly  in  1957  and  1959,  prior  to  the  enactment  of  G.S. 
153-9(55),  granted  counties  the  authority  to  enact  planning  and  zoning 
ordinances  as  prescribed  in  Article  20  and  Article  20B  of  Chapter  153  of 
the  General  Statutes.  It  is  apparent  that  the  General  Assembly  did  not 
intend  to  supersede  this  specific  zoning  authority  by  the  general  grant  of 
police  power  contained  in  G.S.  153-9(55). 

Jackson  v  Board  of  Adjustment,  275  N.C.  155;  Kass  v  Hedgpeth,  226  N.C. 
405;  Harrington  and  Co.  v.  Renrier,  236  N.C.  321  indicate  that  there  is  no 
inherent  authority  for  cities  or  counties  to  enact  zoning  ordinances,  and 
that  such  power  must  be  conferred  upon  cities  and  towns  by  the  Legislature. 
McQuillin,  Municipal  Corporations,  Zoning,  Section  25.35. 

Vast  property  rights  are  affected  by  zoning  regulations,  and  a  city  or 
county  acts  as  a  governmental  agency  to  exercise  the  police  power  of  the 
State  which  enables  it  to  govern  and  to  prohibit  things  hurtful  to  the 
health,  morals,  safety  and  welfare  of  society. 

It  is  noted  that  in  granting  the  specific  authority  to  cities  and  counties 
to  enact  zoning  regulations,  the  General  Assembly  expressly  stated  the 
purpose,  to-wit:  promoting  health,  safety,  morals  and  the  general  welfare 
of  the  communities,  then  proceeded  to  enumerate  those  things  which  may 
be  controlled  by  zoning  regulations  and  the  procedures  which  must  be 
followed. 

Thus,  we  conclude  that  G.S.  153-9(55)  was  not  intended  to,  and  does  not, 
confer  upon  counties  the  authority  to  enact  zoning  ordinances  thereunder 
and  that  counties  should  exercise  that  specific  zoning  authority  granted 
in  Article  20B,  Chapter  153.  Jackson  v  Board  of  Adjustment,  275  N.C.  155. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
^  Deputy  Attorney  General 


COURTS 

17  November  1969 

Subject:  Courts;    Appeals;    Withdrawal    of    Appeals    From    District 

Court  to  Superior  Court;  Cost 


Requested  by:     Mr.  Carroll  R.  Holmes 
Attorney  at  Law 


40]  ATTORNEY   GENERAL   OPINIONS  97 

Question:  After  July  1,  1969,  may  a  defendant  withdraw  an  appeal 

taken  from  the  district  court  to  the  superior  court? 

Conclusion:  No.     After  July   1,   1969,  there  is  no  authority  for  a  de- 

fendant to  withdraw  an  appeal  from  district  court  to  the 
superior  court.  The  superior  court,  when  an  appeal  is 
abandoned,  should  issue  an  order  directing  that  the  ap- 
peal be  dismissed  and  that  the  judgment  of  the  court 
below  be  executed. 

Although  it  was  the  practice  to  permit  defendants  to  withdraw  criminal 
appeals  from  inferior  courts  to  the  superior  court  prior  to  the  establish- 
ment of  the  district  court  system,  this  practice  finds  no  basis  in  statutory 
or  case  law. 

An  appeal  from  an  inferior  court  to  the  superior  court  nullifies  the  action 
of  the  inferior  court.  State  v.  Goff,  204  N.C.  545  (1933)  ;  State  v.  Meadows, 
234  N.C.  657  (1951);  State  v.  Broome,  269  N.C.  661  (1967);  State  v. 
Stilley,  4  N.C.  App.  638  (1969). 

In  view  of  the  above  cases,  it  appears  that  the  practice  of  allowing  with- 
drawal of  such  appeals  was  erroneous. 

The  only  authority  that  would  even  appear  to  authorize  the  superior  court 
to  remand  a  criminal  appeal  to  an  inferior  court  is  State  v.  Cox,  216  N.C. 
424  (1939)  in  which  Barnhill,  J.,  stated: 

"The  appeal  having  been  docketed  in  the  superior  court,  the  judge 
presiding,  at  term,  had  authority  upon  satisfactory  cause  shown, 
and  by  consent,  to  remand  the  case  to  Rowan  County  Court  for 
clarifying  judgment  or  other  proceedings." 

Justice  Barnhill  cited  no  authority  and  no  case  since  then  has  cited  the 
Barnhill  opinion  as  authority  for  such  a  proposition.  Moreover,  Cox  is 
distinguishable  in  that  the  lower  court  had  entered  two  conflicting  judg- 
ments in  the  matter. 

Now  as  to  district  courts,  Section  1,  Chapter  601,  1967  Session  Laws 
amended  G.S.  7A-288  (now  7A-290)  to  allow  withdrawal  of  appeals  from 
district  courts  to  superior  courts  within  certain  time  limits. 

Section  5,  Chapter  1190,  1969  Session  Laws  renumbered  G.S.  7A-288  as 
G.S.  7A-290  and  Section  26,  Chapter  1190,  1969  Session  Laws  expressly 
deleted  the  sentence  allowing  withdrawal  of  such  appeals.  Chapter  1190 
was  effective  July  1,  1969.  When  an  appeal  is  noted,  the  jurisdiction  of 
the  district  court  is  at  an  end  and  it  can  take  no  further  action  in  the 
matter. 

Thus,  after  July  1,  1969,  there  is  no  authority  to  withdraw  a  criminal 
appeal  from  the  district  court  to  the  superior  court. 

Does  this  mean  that  there  is  a  hiatus  when  an  appealing  defendant 
appears  in  superior  court  and  states  that  he  does  not  wish  to  pursue  his 
appeal  ?     No. 
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What  we  term  "withdrawal"  of  such  appeals  really  amounts  to  an  abandon- 
ment and  dismissal. 

"The  dismissal  of  an  appeal   ...  as   a  general  rule  vacates  the 
-.,     proceeding  and  leaves  the  decree  of  the  subordinate  court  in  full 
force.  Dismissal  has  been  said  to  amount,  in  effect,  to  an  affirm- 
ance. The  trial  judgment  is  left  undisturbed  and  may  be  regarded 
';      as  res  judicata."  5  Am.  Jur.  2d,  Appeal  and  Error,  §930. 

"When  the  appeal  was  abandoned  or  not  prefected  within  the 
time  allowed,  the  order  of  the  court  below  became  the  law  of  the 
case."  Williams  v.  Construction  Co.,  257  N.C.  769  (1962). 

G.S.  7A-271(b)  states: 

"The    jurisdiction   of   the    superior   court    over    misdemeanors    ap- 

'•     pealed    from    the    district    court    to    the    superior    court    for    trial 

de  novo  is  the  same  as  the  district  court  had  in  the  first  instance." 

When  a  defendant  desires  to  abandon  his  appeal  in  superior  court,  the 
superior  court  should  enter  an  order  directing  that  the  appeal  be  dismissed 
and  that  the  judgment  of  the  lower  court  be  executed. 

It  thus  appears  that  the  superior  court  is  required  to  act  in  the  matter 
and,  by  virtue  of  Section  29,  Chapter  1190,  Session  Laws  of  1969,  costs 
must  be  assessed  in  the  superior  court. 

Robert  Morgan,  Attorney  General 
"'        .     :'  William  W.  Melvin, 

Assistant  Attorney  General 
•'    '  '     '  T.  Buie  Costen,  Staff  Attorney 

18  February  1969 

Subject:  Courts;    Appeals,   Criminal;    Notice   of  Appeal;    Setting   of 

Appeal  Bond 

Requested  by:     Honorable  Donald  W.  Ramsey,  Sr. 

Clerk  Superior  Court,  Cherokee  County 

Questions:  (1)     Under  G.S.  7A-288,  may  defendant  give  oral  notice  of 

appeal  within  10  days  cf  entry  of  judgment? 

(2)  May  defendant  orally  withdraw  his  appeal  ? 

(3)  Must  the  appeal  bond  be  set  by  the  judge? 

Conclusions:  (1)  G.S.  7A-288  permits  oral  as  well  as  written  notice  of 
appeal  to  be  given  in  open  court  as  well  as  to  the  Clerk 
within  10  days  of  entry  of  judgment. 

(2)     The  statute  is  silent  as  to  whether  the  withdrawal  of 
the  appeal  may  be  given  orally  and,  thus,  it  would  be  the 
better  practice  to  require  the  withdrawal  to  be  in  writing. 
"  '  (3)     G.S.    7A-288    authorizes    only    the    judge    to    set    the 

appeal  bond,  and  does  not  authorize  the  clerk  to   fix  the 
appeal  bond. 
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The  three  questions  presented  above  arise  under  construction  of  G.S. 
7A-288,  which  provides  that  a  defendant  convicted  in  district  court  before 
the  judge  may  appeal  to  the  superior  court  for  trial  de  novo  and  that 
notice  of  appeal  may  be  given  orally  in  open  court,  or  to  the  clerk  within 
10  days  of  entry  of  judgment.  This  section  further  provides  that  upon 
receiving  the  notice  of  appeal,  the  clerk  shall  transfer  the  case  to  the 
superior  court  criminal  docket. 

Although  this  statute  would  permit  the  notice  of  appeal  not  given  in 
open  court  to  be  given  to  the  clerk  orally  within  10  days  of  the  entry 
of  judgment,  it  would  be  the  better  practice  for  the  clerk  to  require  a 
written  notice  of  appeal,  when  possible,  so  that  the  records  of  the  district 
court  would  reflect  the  transaction  when  docketing  in  the  superior  court. 
The  provision  of  G.S.  7A-288  which  states  that  an  appeal  may  be  with- 
drawn within  20  days  after  notice  of  appeal  is  given  or  10  days  before 
the  next  criminal  session  of  superior  court  convenes,  whichever  is  later, 
was  added  to  this  section  by  Chapter  601,  Session  Laws  of  1967,  and  was 
not  a  part  of  G.S.  7A-288  when  originally  enacted  in  1965.  Apparently, 
it  is  not  the  intent  of  the  1967  Act  to  permit  an  oral  withdrawal  of  the 
appeal.  Thus,  it  appears  that  such  withdrawal,  within  the  time  provided 
in  the  statute,  should  be  written  in  order  to  keep  the  records  in  the  district 
court  complete. 

G.S.  7A-288  states  that  appeal  bond  may  be  set  by  the  judge  in  his  dis- 
cretion. No  statutory  provision  is  found  which  would  permit  the  clerk  to 
set  the  appeal  bond. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

[Editor's  Note:  G.S.  7A-288  was  renumbered  G.S.  7A-290  by  the  1969 
Session  Laws.] 

10  February  1969 

Subject:  Courts;  Civil  Procedure;  Tax  Foreclosure  Suits;  Judgment 

by  Default  Final 
Modifies  Opinion  of  January  24,  1969 

Requested  by:     Mr.  F.  C.  Paschall 

Pender  County  Tax  Attorney 

Question:  Does  a  superior  or  district  court  have  authority  to  grant 

judgment  by  default  final,  as  provided  in  G.S.  1-211,  in 
tax  foreclosure  suits  brought  under  G.S.   105-414? 

Conclusion:  G.S.  1-209  and  105-391  (m)  do  authorize  clerks  of  superior 

court  to  enter  judgments  by  default  final  in  tax  foreclosure 
suits  brought  in  superior  court  under  G.S.  105-414.  G.S. 
7A-180  authorizes  clerks  of  superior  court  to  enter  judg- 
ments by  default  final  in  the  tax  foreclosure  suits  brought 
in  district  court  under  authority  of  G.S.  7A-193. 
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G.S.  105-391  (m)  provides,  with  respect  to  a  clerk's  authority  in  tax  fore- 
closure suits: 

"In  all  cases  in  which  no  answer  is  filed  within  the  time  allowed 
by  law,  and  in  cases  in  which  answers  filed  do  not  seek  to  prevent 
sale  of  said  property,  the  clerk  of  the  superior  court  may  render 
said  judgment,  subject  to  appeal  in  the  same  manner  as  appeals 
are  taken  from  other  judgments  of  said  clerk." 

G.S.  1-209  provides: 

"In  any  tax  foreclosure  action  pending  on  March  15,  1939 
or  thereafter  brought  under  the  provisions  of  §105-414  in  which 
there  is  filed  no  answer  which  seeks  to  prevent  entry  of  judgment 
of  sale,  the  clerk  of  the  superior  court  may  render  judgment  of 
sale  and  make  all  necessary  subsequent  orders  and  judgments  to 
the  same  extent  as  permitted  by  this  section  in  actions  brought  to 
foreclose  a  mortgage.  All  such  judgments  and  orders  heretofore 
rendered  or  made  by  a  clerk  of  the  superior  court  in  such  tax  fore- 
closure actions  are  hereby,  as  to  the  authority  of  said  clerk,  ratified 
and  confirmed."  . 

In  Travis  v  Johnston,  244  N.C.  713,  720,  the  following  appears: 

"Clerks  of  the  Superior  Court  were,  by  ch.  92,  P.L.  Ex.  Sess.  1921 
(G.S.  1-209),  given  authority  to  enter  judgment  by  default  final  on 
notes,  bonds,  or  other  evidences  of  debt,  and  when  the  debt  so 
evidenced  was  secured  by  mortgage  and  deed  of  trust,  to  decree  a 
sale  of  the  mortgaged  property.  The  clerk  had,  however,  no  specific 
,  authority  to  adjudge  the  sale  of  real  estate  for  nonpayment  of 
taxes.  If  such  authority  existed,  it  had  to  be  implied  from  the 
language  of  the  statute  that  the  foreclosure  should  'be  governed 
in  all  respects  as  near  as  may  be,  by  the  rules  governing  actions 
to  foreclose  a  mortgage.'  To  put  at  rest  any  question  as  to  the 
power  of  the  clerk  in  tax  foreclosure  proceedings,  the  1929  Legis- 
lature gave  clerks  of  the  Superior  Court  express  authority,  except 
where  answer  was  filed  raising  issues  of  fact,  to  make  all  orders 
necessary  to  consummate  the  foreclosure.  Ch.  204,  P.L.  1929.  The 
substance  of  this  statute  now  appears  as  the  last  paragraph  of 
G.S.  1-209."  (Emphasis  added.) 

Obviously,  the  clerk  could  not  order  sale  of  nonpayment  of  taxes  unless 
he  had  previously  entered  judgment  for  the  plaintiff.  It  therefore  appears 
a  clerk  of  superior  court  or  clerk  of  district  court  by  virtue  of  G.S.  7A-193 
has  authority  to  enter  judgment  by  default  final  in  tax  foreclosure  suits 
when  no  answer  has  been  filed  raising  issues  of  fact. 


Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 
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Conclusion: 
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Courts;  Clerk  of  Superior  Court;  Duty  of  Clerk  upon  Re- 
ceiving Notice  of  Appeal  from  District  Court  to  Superior 
Court  in  Criminal  Action 

Mrs.  Lena  M.  Leary,  Clerk  of  Superior  Court 
Chowan  County 

What  are  the  duties  of  the  clerk  upon  receipt  of  written 
notice  of  appeal  from  district  court  to  superior  court  in 
a  criminal  action  ? 

It  is  the  clerk's  duty  to  "transfer  the  case  to  the  superior 
court  criminal  docket".  The  clerk  should  also  notify  the 
district  court  judge  that  notice  of  appeal  has  been  received 
so  that  he  can  set  appeal  bond. 

G.S.  7A-290  provides: 

"Any  defendant  convicted  in  district  court  before  the  judge  may 
appeal  to  the  superior  court  for  trial  de  novo.  Notice  of  appeal 
may  be  given  orally  in  open  court,  or  to  the  clerk  in  writing 
within  ten  days  of  the  entry  of  judgnaent.  Upon  receiving  notice 
of  appeal,  the  clerk  shall  transfer  the  case  to  the  .  .  .  superior 
court  criminal  docket.  Appeal  bond  may  be  set  by  the  judge  in 
his  discretion."  (Emphasis  added.) 

Once  the  matter  is  transferred  to  the  superior  court  criminal  docket,  it  is 
within  the  province  of  the  superior  court  judge  to  determine  whether  or 
not  the  appeal  is  timely  and  properly  taken. 

Robert  Morgan,  Attorney  General 
T.  Buie  Costen,  Staff  Attorney 


23  January  1969 

Subject:  Courts;   Clerk  of  Superior   Court;   Fees;    Absence   of   Au- 

thority for  the  Clerk  to  Waive  Fees  When  Welfare  Check 
Received 

Requested  by:     Mr.  Robert  H.  Ward,  Assistant  Commissioner 
State  Department  of  Public  Welfare 

Conclusion:  The  three  per  cent  fee  referred  to  in  G.S.  7A-308(15)  may 

not  be  waived  by  the  clerk  in  the  case  of  a  deceased 
welfare  recipient's  check  placed  in  the  hands  of  the 
clerk  in  accordance  with  G.S.  28-68. 

You  have  inquired  whether  the  three  per  cent  fee  referred  to  in  G.S. 
7A-308(15)  may  be  waived  by  the  clerk  in  the  case  of  a  deceased  welfare 
recipient's  check  placed  in  the  hands  of  the  clerk  in  accordance  with 
G.S.  28-68. 
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You  are  advised  that  the  three  per  cent  fee  referred  to  in  your  inquiry 
stated  above  may  not  lawfully  be  waived  by  the  clerk.  I  find  no  authority 
for  such  a  waiver  in  the  statutes.  G.S.  7A-308(15),  is  in  pertinent  part,  as 
follows : 

"§7A-308.  Miscellaneous  fees  and  commissions. —  (a)  The  follow- 
ing miscellaneous  fees  and  commissions  shall  be  collected  by  the 
clerk  of  superior  court  and  remitted  to  the  State  for  the  support 
of  the  General  Court  of  Justice:  .  .  .  (15)  On  all  funds  placed 
with  the  clerk  by  virtue  of  his  office,  to  be  administered  by  him 
according  to  the  provisions  of  G.S.  2-53  or  G.S.  28-68,  a  three 
percent  (3%)  commission." 

.  ,  ,         ,  Robert  Morgan,  Attorney  General 

'  '  '        ^      '      '  R.  S.  Weathers,  Staff  Attorney 


18  June  1969 

Subject:  Courts;    Clerk    of    Superior    Court;    Judgments;    Filing    of 

Civil  Actions  Instituted  by  Agents;  Entries  of  Payment 
and  Satisfaction  of  Judgments  of  Record  by  Agents 

Mr.  John  W.  Yeattes,  Jr.,  Assistant  Clerk  of 
Superior  Court  for  Guilford  County 

(1)  Is  it  proper  for  the  clerk  of  superior  court  to  file  a 
civil  action  instituted  by  an  agent  ? 

(2)  May  an  agent  make  entries  of  payment  and  satis- 
faction of  judgments  of  record  ? 

(1)  Although  a  civil  action  should  be  instituted  in  the 
name  of  the  real  party  in  interest,  it  is  not  only  proper 
but  the  duty  of  the  clerk  of  superior  court,  upon  payment 
or  tender  of  the  clerk's  fees,  to  file  a  civil  action  instituted 
by  an  agent.  The  filing  of  a  civil  action  is  a  ministerial 
duty  imposed  upon  the  clerk  of  superior  court  by  statute. 

■  V.  (2)     An    authorized    agent    of    a    judgment    creditor    may 

make  entries  of  payment  and  satisfaction  of  judgments  of 

record,  in  the  presence   of  and  witnessed  by  the   clerk  of 

superior   court   or  his   deputy   as    required    by    G.S.    1-239. 

However,  the  clerk  of  superior  court,  as  custodian  of  the 

n.t  '  records  of  the  court,  is  under  a  duty  to  use  due  diligence 

:         >  in  ascertaining  not  only  the  agency  but  the   authority  of 

the  agent,  the  breach  of  which  might  give  rise  to  a  cause 

of   action    on    the    clerk's    official    bond    for    negligence    or 

malfeasance  should  the  judgment  creditor  be  damaged  by 

'   '  an  unauthorized  act. 

In  a  letter  of   March   7,   1969,   the   Assistant   Clerk   of   Superior   Court   of 
Guilford  County  presented  the  following  questions  to  the  Greensboro  Bar 


Requested  by: 


Questions: 


Conclusions: 


licf 
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Association,  later  referred  to  the  Eighteen  Judicial  Bar  and  finally  to  the 
Office  of  Attorney  General: 

(1)  Is  it  proper  for  the  clerk  of  superior  court  to  file   a  civil 
action  instituted  by  an  agent  ? 

(2)  May  an  agent  make  entries  of  payment  and  satisfaction  of 
judgments  of  record  ? 

The  answers  to  the  above  questions  are  yes,  as  hereinafter  limited  and 
explained. 

G.S.  2-39  provides  in  part  as  follows: 

"The  clerk  must  file  and  preserve  all  papers  in  proceedings  before 
him,  or  belonging  to  the  courts.  ..." 

"As  has  been  stated  in  Corpus  Juris  and  cited  with  approval,  it 
is  the  official  duty  of  the  clerk  of  a  court  to  file  all  papers  in  a 
cause  presented  by  the  parties,  and  to  mark  them  'Filed',  with 
the  date  of  filing.  He  has  nothing  to  do  with  the  character,  purpose, 
or  merits  of  papers  which  are  tendered  to  him,  his  duty  being 
merely  to  file  them,  and  where  the  duty  to  file  is  imposed  by 
statute,  the  judge  has  no  authority  to  interfere  therewith." 
14  CJS,  Clerks  of  Court,  Sec.  38,  p.  1245. 

"The  duties  of  clerk  of  the  superior  court  now  includes  several 
different  functions.  As  clerk,  it  is  his  duty  to  keep  the  records 
of  the  court,  issue  process,  file  pleadings,  and  the  like,  as  under 
the  former  system,  and  in  this  he  is  acting  as  a  subordinate 
ministerial  officer  of  the  court."  1  Mcintosh,  North  Carolina 
Practice  and  Procedure  2d,  Ch.  5,  Jurisdiction  of  Clerk  and  Other 
Inferior  Courts,  Sec.  192,  p.  110. 

An  agent  or  an  attorney-in-fact  may  not  maintain  an  action  in  his  own 
name  for  the  benefit  of  the  principal.  Howard  v.  Boyce,  266  N.C.  572,  146 
S.E.2d,  828;  G.S.  1-57.  Every  pleading  filed  in  a  court  of  record  must  be 
subscribed  by  the  party  or  his  attorney.  G.S.  1-144.  G.S.  1-146  provides  in 
effect  that  an  agent  or  attorney  may  make  the  affidavit,  if  the  action  or 
defense  is  founded  upon  a  written  instrument  for  the  payment  of  money 
only  and  the  instrument  is  in  the  possession  of  the  agent  or  attorney,  or  if 
all  the  material  allegations  of  the  pleadings  are  within  the  personal 
knowledge  of  the  agent  or  attorney.  The  affidavit  must  contain  the  knowledge 
or  the  grounds  of  the  agent's  or  attorney's  belief  on  the  subject  and  the 
reasons  why  not  made  by  the  party.  See  Griffin  v.  Light  Co.,  Ill  N.C.  434. 
G.S.  7A-216  requires  a  complaint  in  a  small  claim  before  the  district  court 
to  be  signed  by  the  party  or  his  attorney  and  verified.  This  statute  further 
provides  that  demurrers  and  motions  to  challenge  the  legal  and  formal 
sufficiency  of  a  complaint  in  an  assigned  small  claim  shall  not  be  used, 
but  after  filing,  the  clerk,  chief  district  judge  or  the  magistrate  to  whom 
such  action  is  assigned,  may  on  oral  or  written  ex  parte  motion  of  de- 
fendant, or  on  his  own  motion,  order  the  plaintiff  to  perfect  the  statement 
of  his  claim  before  proceeding  to  its  determination. 
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From  the  foregoing  authorities  it  is  clear  that  the  clerk  of  superior  court, 
upon  payment  or  tender  of  his  fees,  is  under  a  duty  to  file  a  civil  action 
instituted  by  an  agent.  The  filing  of  the  law  suit  is  a  ministerial  act  and 
not  a  judicial  one.  Every  action  should  be  instituted  in  the  name  of  the 
real  party  in  interest.  A  real  party  in  interest  is  a  party  who  has  some 
interest  in  the  subject  matter  of  the  litigation  and  would  be  benefited 
or  injured  by  a  judgment  in  the  case.  Pamell  v.  Nationwide  Mut.  Ins.  Co., 
263  N.C.  445,  139  S.E.2d  723.(1965).  A  determination  of  the  real  party  in 
interest  is  for  a  court  of  competent  jurisdiction,  having  jurisdiction  over 
the  subject  matter  and  the  parties,  whether  the  issue  is  raised  by  the 
pleadings  or  the  evidence. 

"Every  judgment  continues  in  force  until  paid  to  or  released  by 
plaintiff,  discharged  by  proceedings  under  execution,  or  under  acts 
for  the  relief  of  insolvent  debtors,  or  until  barred  by  the  statutes 
of  limitation,  or  merged  in  another  judgment."  Freeman  on 
Judgments,  5th  Ed.,  Vol.  2,  Satisfaction  of  Judgment,  Sec.   1127. 

"As  a  general  rule,  payment  of  a  judgment  may  and  must  be  made 
to  plaintiff  of  record,  or  to  his  duly  authorized  agent,  or  attorney 
as  discussed  in  Attorney  and  Client,  Sec.  99."  49  CJS  Judgments, 
Sec.  550. 

"Payment  will,  of  course,  operate  as  a  release  if  made  to  a 
plaintiff,  or  to  any  person  authorized  by  him  or  by  law  to  receive 
it.  But  it  must  be  made  to  the  plaintiff  or  some  such  person.  If 
there  is  more  than  one  plaintiff,  a  payment  to  either  will  dis- 
charge the  entire  judgment.  The  defendant  has  the  right  to 
assume,  in  the  absence  of  any  record  or  other  notice  to  the  con- 
trary, that  the  plaintiff  is  the  real  party  in  interest  and  payment 
to  him  discharges  the  judgment.  If,  however,  it  is  shown  by  the 
record,  or  by  any  means  brought  to  the  knowledge  of  the  debtor, 
that  the  judgment  was  recovered  for  the  use  of  another  than  the 
plaintiff,  it  can  only  be  satisfied  by  payment  to  the  real  party  in 
interest;  and  a  payment  to  such  party  necessarily  satisfies  the 
judgment,  though  it  was  recovered  in  the  name  of  another  person. 
But  the  burden  is  on  the  defendant  to  justify  his  payment  to 
someone  other  than  the  plaintiff."  Freeman  on  Judgments,  5th 
Ed.,  Vol.  2,  Satisfaction  of  Judgment,  Sec.  1112,  pp.  2314,  2315. 
"The  authority  to  receive  payment  ordinarily  includes  the  authority 
to  give  a  receipt  and  surrender  the  evidence  of  the  debt,  as  well 
as  to  make  any  release  of  record  which  is  required."  3  Am.  Jur. 
2d,  Agency,  Sec.  135. 

From  the  foregoing  authorities  payment  to  the  real  party  in  interest  or 
an  agent  authorized  to  receive  such  payment  would  be  a  satisfaction  of  a 
judgment.  An  authorized  agent  of  a  judgment  creditor,  whose  authority 
has  not  been  revoked  by  act  of  the  parties  or  by  operation  of  law,  may 
make  entries  of  payment  and  satisfaction  of  a  judgment  of  record  in  the 
presence  of  and  witnessed  by  the  clerk  of  superior  court  or  his  deputy 
as  required  by  G.S.  1-239.  However,  the  clerk,  as  custodian  of  the  records 
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of  the  court,  is  under  a  duty  to  use  due  diligence  in  ascertaining  not  only 
the  agency  relationship  but  the  authority  of  the  agent,  the  breach  of  which 
might  give  rise  to  a  cause  of  action  on  the  clerk's  official  bond  for  negli- 
gence or  malfeasance  should  the  judgment  creditor  be  damaged  by  an 
unauthorized  act.  No  cases  have  been  found  bottomed  on  negligence  or 
malfeasance  of  a  clerk  of  superior  court  concerning  the  entry  of  payment 
and  satisfaction  of  judgments  by  agents.  The  clerk  of  superior  court 
should  take  vi^hatever  proof  he  deems  necessary  to  assure  himself  that  the 
purported  agent  is  not  only  an  agent  of  the  principal,  that  the  agent  has 
authority  to  make  entries  of  payment  and  satisfaction  of  a  judgment,  and 
that  the  agency  relationship  is  existing  at  the  time  of  the  act.  It  would 
seem  that  the  clerk  could  rely  on  an  appropriate  power  of  attorney, 
properly  giving  authority,  signed,  and  acknowledged  as  indicia  of  authority. 
The  power  of  attorney  should  be  filed  with  the  judgment  roll  or  in  the 
Book  of  Record  of  Appointments,  if  the  power  of  attorney  pertains  to 
attorneys-in-fact  appointed  pursuant  to  G.S.  47-115.1.  It  would  be  helpful 
to  interested  parties,  particularly  title  attorneys,  if  the  judgment  docket 
showed  where  the  power  of  attorney  was  filed. 

The  judgment  debtor  may  pay  all  or  any  part  of  a  judgment  to  the  clerk 
of  the  court  in  which  the  judgment  was  rendered,  and  the  clerk  shall  enter 
the  payment  or  satisifaction.  The  clerk  is  in  effect  a  statutory  agent  for 
the  owner  or  judgment  creditor.  G.S.  1-239;  Bowen  v.  Iowa  Nat'l.  Mut. 
Ins.  Co.,  270  N.C.  486,  155  S.E.2d  238. 

The  judgment  debtor  may  also  have  a  judicial  determination  of  payment 
or  satisfaction  of  a  judgment  and  cancellation  of  record  by  motion  in  the 
cause. 

■'  -"  Robert  Morgan,  Attorney  General 

William  B.  Ray,  Staff  Attorney 


25  April  1969 
Subject: 


Courts;  Clerk  of  Superior  Court;  Judicial  Sale;  Authority 
of  Clerk  to  Accept  Upset  Bid  More  Than  Ten  Days  After 
Filing  of  Report  of  Sale 


Requested  by:     Honorable  James  C.  Woodard,  Clerk  of  Superior  Court 
Johnston  County 

Questions:  (1)     Does  a  clerk  of  superior  court  have  authority  to  order 

a  resale  more  than  ten  days  after  the  filing  of  a  report 
of  sale  in  those  cases  of  a  judicial  sale  under  Article  2  of 
Chapter  45  and  under  Article  29 A  of  Chapter  1  of  the 
General  Statutes  ? 


(2)  Does  a  clerk  of  superior  court  have  authority  to 
order  a  resale  of  real  or  personal  property  other  than 
when  a  timely  upset  bid  is  received  ? 
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Conclusions:        (1)     No. 

(2)     No,  except  as  provided  in  G.S.  l-339.30(d). 

"Clerks  of  the  superior  court  are  courts  of  very  limited  jurisdic- 
tion, having  only  such  jurisdiction  as  is  given  by  statute."  2 
Strong,  N.C.  Index  2d,  Clerks  of  Court,  sec.  1  (citing  cases). 
"He  has  no  power  affirmatively  to  administer  an  equity  except  in 
those  cases  where  it  is  specifically  conferred  by  statute." 
Strong's  Index,  supra,  citing  cases. 

With  reference  to  Question  1,  the  language  of  G.S.  1-339.25 (a)  and 
45-27 (a)  is  identical.  These  statutes  are  as  follows: 

"An  upset  bid  is  an  advanced,  increased,  or  raised  bid  whereby 
any  person  offers  to  purchase  real  property  theretofore  sold,  for 
an  amount  exceeding  the  reported  sale  price  by  ten  percent  (10%) 
of  the  first  $1000  thereof  plus  five  percent  (5%)  of  any  excess 
above  $1000,  but  in  any  event  with  a  minimum  increase  of  $25, 
such  increase  being  deposited  in  cash,  or  by  certified  check  or 
cashier's  check  satisfactory  to  the  said  clerk,  with  the  clerk  of 
the  superior  court,  with  whom  the  report  of  the  sale  was  filed, 
within  ten  days  after  the  filing  of  such  report;  such  deposit  to  be 
made  with  the  clerk  of  superior  court  before  the  expiration  of  the 
tenth  day,  and  if  the  tenth  day  shall  fall  upon  a  Sunday  or 
holiday,  or  upon  a  day  in  which  the  office  of  the  clerk  is  not  open 
for  the  regular  dispatch  of  its  business,  the  deposit  may  be  made 
on  the  day  following  when  said  office  is  open  for  the  regular  dis- 
patch of  its  business.  An  upset  bid  need  not  be  in  writing,  and  the 
timely  deposit  with  the  clerk  of  the  required  amount,  together 
with  an  indication  to  the  clerk  as  to  the  sale  to  which  it  is  ap- 
plicable, is  sufficient  to  constitute  the  upset  bid,  subject  to  the 
provision  of  subsection  (b)."  (Emphasis  added.) 

With  reference  to  Question  2,  there  appears  to  be  no  statutory  authority 
to  order  a  resale  except  upon  timely  deposit  of  an  upset  bid  or  under  the 
circumstances  described  in  G.S.  l-339.30(d). 

With  reference  to  original  sales  under  Article  2  of  Chapter  45,  G.S. 
45-21.29 (a)  provides  that  if  ".  .  .  no  upset  bid  has  been  filed  at  the  ex- 
piration of  the  ten  day  period,  as  provided  in  G.S.  45-21.27,  the  rights  of 
the  parties  to  the  sale  become  fixed." 

Based  on  the  foregoing  principles,  the  clerk's  authority  in  these  matters 
is  limited  to  that  specifically  authorized  by  statute. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 
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10  January  1969 

Subject:  Courts;   Costs;  Advance;   Counties  and  Municipalities 

Requested  by:     Mr.  F.  E.  Wallace,  Jr. 

Kinston  City  Attorney  ^  ' 

Conclusion:  Counties   and   municipalities   are   not  required   to   advance 

any  court  costs  in  civil  actions  brought  in  counties  where 
the  district  court  system  is  in  effect. 

This  w^ill  acknowledge  receipt  of  your  letter  of  December  23  which  we  did 
not  receive  until  January  7.  You  inquire  what,  if  any,  advance  costs  are 
required  of  the  City  of  Kinston  and  Lenoir  County  in  civil  actions  in- 
stituted for  recovery  of  delinquent  taxes,  paving  assessments  and  similar 
collections. 

You  point  out  that  Lenoir  County  is  now  under  the  district  court  system. 
G.S.  7A-305,  which  provides  for  fees  in  civil  actions,  provides  in  part  (c) 
thereof: 

"(c)  The  clerk  of  superior  court,  at  the  time  of  the  filing  of  the 
papers  initiating  the  action  or  the  appeal,  shall  collect  as  advance 
court  costs,  the  facilities  fee  and  General  Court  of  Justice  fee, 
except  in  suits  in  forma  pauperis." 

This  is  the  only  statutory  reference  I  find  in  Chapter  7A  to  advance  court 
costs  in  civil  actions.  ,  , 

G.S.  7A-317,  however,  exempts  counties  and  municipalities  from  these 
advance  court  costs : 

"7A-317.  Counties  and  municipalities  not  required  to  advance 
certain  fees. — Counties  and  municipalities  are  not  required  to 
advance  costs  for  the  facilities  fee,  the  General  Court  of  Justice 
fee,  the  miscellaneous  fees  enumerated  in  G.S.  7A-308,  or  the 
civil  process  fees  enumerated  in  G.S.  7A-311." 

G.S.  7A-305(d)  provides  that  "The  uniform  costs  set  forth  in  this  section 
are  complete  and  exclusive,  and  in  lieu  of  any  and  all  other  costs  and 
fees,  except .  .  .  (The  exceptions  are  not  applicable  here.) 

In  summary,  I  find  no  requirement  that  cities  and  towns  advance  any  court 
costs  in  civil  action  brought  in  counties  where  the  district  court  system 
is  in  effect. 

Robert  Morgan,  Attorney  General 

'  -     ■  --■"   ;;       -     -  Millard  R.  Rich,  Jr., 

Assistant  Attorney  General 
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22  January  1969 

Subject:  Courts;  Costs;  Appeal  from  District  to  Superior  Court 

Requested  by:     Mr.  M.  L.  Huggins 

Clerk  of  Superior  Court,  Lincoln  County 

Conclusion:  You   advise  that  a  criminal  case   was   appealed  from  the 

district  court  to  the  superior  court.  In  the  superior  court, 
judgment  was  entered  that  the  defendant  comply  with  the 
judgment  entered  in  district  court.  Nothing  was  said  in 
the  judgment  about  superior  court  costs.  The  defendant 
is  required  to  pay  all  applicable  superior  court  costs. 

In  your  letter  of  January  17  you  advise  that  a  criminal  case  was  appealed 
from  the  district  court  to  the  superior  court.  In  the  superior  court,  judg- 
ment was  entered  that  the  defendant  comply  with  the  judgment  entered 
in  district  court.  Nothing  was  said  in  the  judgment  about  superior  court 
costs.  You  inquire  if  the  defendant  is  required  by  statute  to  pay  the 
superior  court  costs. 

G.S.  7A-304(b)  provides:  :       ;        '     \. 

"(b)  On  appeal,  costs  are  cumulative,  and  costs  assessed  before 
a  magistrate  shall  be  added  to  costs  assessed  in  the  district  court, 
and  costs  assessed  in  the  district  court  shall  be  added  to  costs 
assessed  in  the  superior  court,  except  that  if  an  appeal  from  the 
district  court  to  the  superior  court  is  withdrawn  within  20  days 
after  notice  of  appeal  is  given,  or  10  days  before  the  next  criminal 
session  of  superior  court  convenes,  whichever  is  later,  only  the 
district  court  costs  shall  be  assessed,  and  further,  the  fee  for  the- 
Law  Enforcement  Officers'  Benefit  and  Retirement  Fund  shall  be 
assessed  only  once  in  each  case." 

Your  case  does  not  come  within  the  exceptions  noted  in  the  statute  just 
quoted. 

In  my  opinion,  the  defendant  is  required  to  pay  all  applicable  superior 
court  costs. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
,  Assistant  Attorney  General 


28  February  1969 

Subject:  Courts;  Costs;  Counties  Required  to  Pay  Cost  of  Transcript 

Furnished  Solicitor 

Requested  by:     Mr.  Clyde  S.  Jackson,  Chairman 

Henderson  County  Board  of  Commissioners 
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Question:  Did    the    establishment    of   the    General    Court    of    Justice, 

Chapter  7A  of  the  General  Statutes,  relieve  the  counties 
from  paying  the  cost  of  transcript  furnished  the  solicitor, 
and  impose  such  cost  upon  the  State,  when  the  defendant 
is  not  indig'ent  ? 

Conclusion:  No.     G.S.   15-183.1   specifically  imposes   transcription  costs 

upon  counties.  We  find  no  provision  of  Chapter  7A  which 
expressly,  or  by  implication,  repeals  G.S.   15-183.1. 

The  Board  of  County  Commissioners  of  Henderson  County  has  been  pre- 
sented a  bill  which  represents  the  court  reporter's  charge  for  the  transcript 
furnished  the  solicitor  in  a  case  which  was  appealed  by  a  defendant  who 
was  not  indigent.  The  Board  of  Commissioners  questions  whether  it  has 
the  obligation  to  pay  this  bill  since  the  establishment  of  the  District 
Court  System  under  Chapter  7A  of  the  General  Statutes. 

G.S.  7A-300  enumerates  the  operating  expenses  of  the  Judicial  Department 
which  are  paid  by  the  State.  Transcription  costs  are  not  listed.  G.S. 
7A-300(8)  states:  "All  other  expenses  arising  out  of  the  operations  of  the 
Judicial    Department   which    by    law    are    made    the    responsibility    of    the 

State." 

We  find  no  provision  of  Chapter  7A  or  other  statutes  which  imposes  the 
transcription  cost  upon  the  State  either  expressly  or  by  implication. 

G.S.  15-183.1  expressly  provides  that  when  defendant  appeals  and  orders 
from  the  court  reporter  a  transcript,  the  reporter  shall  furnish  the  solicitor 
a  copy  and  the  County  Commissioners  shall  pay  the  reporter  for  said 
transcript.  No  provision  of  Chapter  7A  expressly  or  by  implication  repeals 
G.S.  15-183.1.  Thus,  the  counties  are  liable  for  the  cost  of  transcripts 
furnished  the  solicitor  even  though  the  defendant  is  not  indigent. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


5  February  1969 

Subject:  Courts;    Costs;    Counties    Required    to    Pay    Transcription 

Cost  of  Indigents;  Court  Reporter's  Compensation 

Requested  by:     Mr.  Ralph  A.  Walker 

Assistant  Guilford  County  Attorney 

Question:  Does  G.S.  7A-300(7),  which  requires  the  State  to  pay  the 

compensation  and  allowance  of  court  reporters,  relieve 
counties  from  the  expense  of  providing  transcripts  to 
indigent  defendants  appealing  from  superior  court? 

Conclusion:  No.     The  requirement  that  counties  furnish  transcripts  for 

indigent  defendants,  as  provided  in  G.S.  15-4.1,  G.S.  15-220 
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and  G.S.  15-222,  has  not  been  repealed,  and  the  compensa- 
tion for  court  reporters  (G.S.  7A-300(7))  does  not  embrace 
transcription  cost  for  indigent  defendants.  Thus,  the 
counties  are  still  required  to  furnish  transcripts  for  in- 
digents in  criminal  cases  appealed  from  the  superior 
court. 

G.S.  7A-300  specifies  the  expenses  of  the  Judicial  Department  which  are  to 
be  paid  from  State  funds  after  a  district  court  has  been  established.  One 
such  expense  is  compensation  and  allowance  of  court  reporters.  See  also, 
G.S.  7A-95  -relating  to  court  reporters. 

G.S.  15-4.1,  enacted  in  1963,  requires  appointment  of  counsel  for  indigents 
and  "when  an  appeal  is  taken  .  .  .  the  county  shall  make  available  trial 
transcript  and  records  required  for  an  adequate  and  effective  appellate 
review." 

When  an  indigent  defendant  seeks  a  post-conviction  review  of  his  trial, 
the  court  may  order  the  records,  including  a  transcript  of  the  testimony, 
and  order  the  county  to  pay  the  cost  thereof.  G.S.  15-220. 

G.S.  15-222  was  amended  in  1967  to  provide  for  a  review  of  a  post- 
conviction judgment  by  the  Court  of  Appeals  rather  than  by  the  Supreme 
Court,  upon  writ  of  certiorari.  Under  this  statute,  the  judge  may  require 
the  county  to  furnish  records  and  transcript  to  the  defendant. 

The  above  statutes  were  in  existence  prior  to  the  enactment  of  Chapter  7A, 
and  as  indicated  above,  G.S.  15-222  was  amended  in  1967.  Repeal  of  statutes 
by  implication  is  not  favored  by  the  courts  and  a  later  statute  will  not 
repeal  a  former  statute  unless  the  two  are  in  irreconcilable  conflict  and 
repeal  by  implication  is  necessary.  Since  the  presumption  is  against  repeal 
by  implication,  statutes  dealing  with  the  same  subject  matter  must  be 
harmonized  if  possible  to  give  effect  to  each.  7  Strong,  N.C.  Index  2d, 
Statutes,  §11. 

Applying  these  rules  of  construction,  it  is  apparent  that  the  Legislature 
intended  for  the  counties  to  pay  the  transcription  expenses  for  indigents, 
and  that  the  words  "compensation  and  allowance"  for  court  reporters,  as 
used  in  G.S.  7A-300(7),  was  not  intended  to  embrace  those  expenses 
specifically  imposed  upon  counties  by  law. 

...  ::s»         '   ^*  Robert  Morgan,  Attorney  General 

James  F.  Bullock, 

Deputy  Attorney  General 

-'■■'    ''■:>■.,  ■•    ■    ■:;■';',;. 

8  January  1969         ■'\'   ■'■■'''■'   ''■'"^-i-x' ,  ■  ;'   '--.v':'  -'     '    ,.    ■;•.:"; 

Subject:  Courts;    Costs;    Counties    to    Furnish    Furniture,    Fixtures 

and  Books;  Liability  for  Costs  in  Indigent  Appeals 

Requested  by:     Mr.  Howard  Coble 

Assistant  Guilford  County  Attorney 
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Conclusions:  (1)  A  county  under  the  district  court  system  is  required 
to  provide  furniture,  fixtures  and  books  for  the  district 
courts. 

(2)  A  county  cannot  use  any  part  of  the  facilities  fees 
to  offset  payments  made  for  records  of  trial  proceedings 
for  appealing  indigent  defendant. 

In  your  letter  of  January  3,  1969,  you  inquired: 

"(1)  To  what  extent,  if  any,  are  counties  obliged  to  provide 
furniture,  fixtures,  books  (statutes  and  other  law  books  in 
particular),  etc.,  for  offices  of  the  General  Courts  of  Justice?" 

G.S.  7A-302  provides,  in  part: 

"In  each  county  in  which  a  district  court  has  been  established, 
courtrooms  and  related  judicial  facilities  (including  furniture),  as 
defined  in  this  subchapter,  shall  be  provided  by  the  county,  except 
that  courtrooms  and  related  judicial  facilities  may,  with  the  ap- 
proval of  the  Administrative  Officer  of  the  Courts,  after  con- 
sultation with  county  and  municipal  authorities,  be  provided  by 
a  municipality  in  the  county."  (Emphasis  added.) 

G.S.  7A-302  as  well  as  G.S.  7A-304(a)  (2),  in  enumerating  the  purposes 
for  which  facilities  fees  may  be  used,  specifically  mentions  furniture. 
I  am  not  certain  what  you  have  in  mind  when  you  mention  "fixtures", 
but  if  you  are  using  this  term  in  the  legal  sense,  as  defined  in  Black's 
Law  Dictionary,  4th  Ed.,  "a  chattel  attached  to  realty",  I  believe  fixtures 
are  included  within  the  two  statutes  mentioned  above.  While  books  are 
specifically  mentioned  in  G.S.  7A-304(a)  (2),  only  in  connection  with  a 
law  library,  I  believe  the  statute  contemplates  the  county  will  make 
available  a  set  of  the  General  Statutes  of  the  State  as  well  as  a  set  of 
the  North  Carolina  Reports  to  the  district  courts.  These  two  sets  of  books 
are  generally  recognized  as  being  absolutely  necessary  for  the  conduct  of 
criminal  court.  In  summary,  I  am  of  the  opinion  Guilford  County  is 
required  by  G.S.  7A-302  and  7A-304(a)(2)  to  provide  furniture,  fixtures 
and  the  books  mentioned  above  to  the  district  courts. 

"(2)  Concerning  indigent  appeals,  is  the  County  still  liable  to 
bear  the  cost  for  furnishing  copies  of  the  appeals  in  indigent 
appeal  cases?  If  so,  can  the  County  realize  benefits  from  these 
payments  as  part  of  the  County's  facilities  fees  received  from 
the  State?" 

As  you  know,  under  the  provisions  of  G.S.  15-4.1  and  various  judicial 
decisions  (see  Gideon  v  Wainwright,  372  U.S.  335  (1963),  State  v  Darnell, 
266  N.C.  640  (1966),  and  State  v  Davis,  270  N.C.  1  (1967))  a  county 
must  furnish  a  transcript  of  the  trial  proceedings  to  indigent  defendants 
who  give  notice  of  appeal.  This  statute  and  these  court  decisions  remain 
the  law. 
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By  virtue  of  G.S.  7A-304(a)  (2),  which  I  quote  below,  in  part,  a  county 
cannot  use  any  part  of  the  facilities  fee  to  offset  payments  made  to  pay 
for  records  of  trial  proceedings  for  appealing  indigent  defendants. 

"Funds  derived  from  the  facilities  fees  shall  be  used  exclusively 
by  the  county  or  municipality  for  providing,  maintaining,  and 
constructing  adequate  courtroom  and  related  judicial  facilities,  .  .  ." 
(Emphasis  added.) 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

15  January  1969 

Subject:  Courts;  Costs;   Counties  to  Furnish  Office  Space  and  Fur- 

niture to  Magistrate 

Requested  by:     Mr.  W.  M.  Hicks 

Granville  County  Attorney 

Conclusion:  In    counties    where    the    district    court    system    has    been 

established,  the  "facilities  fee"  assessed  is  to  be  used  ex- 
clusively for  courtroom  and  related  judicial  facilities.  The 
list  clearly  includes  not  only  office  space  but  office  equip- 
ment for  magistrates. 

Your  letter  of  January  7  is  in  part  as  follows :     ' 

"In  connection  with  the  establishment  of  the  District  Courts,  the 
Magistrates  in  Granville  County  have  made  application  to  the 
Board  of  Commissioners  to  furnish  not  only  office  space  but  office 
equipment,  desks,  etc.  Can  you  tell  me  how  much  office  equipment, 
if  any,  the  County  should  furnish  ?  " 

G.S.  7A-304  provides  that  in  counties  where  the  district  court  system  has 
been  established,  a  "facilities  fee"  shall  be  assessed  as  part  of  the  costs 
in  most  criminal  cases.  Subsection  (a)(2)  of  this  statute  provides  in  part; 

"Funds  derived  from  the  facilities  fees  shall  be  used  exclusively 
by  the  county  or  municipality  for  providing,  maintaining,  and  con- 
structing adequate  courtroom  and  related  judicial  facilities,  in- 
cluding: Adequate  space  and  furniture  for  judges,  solicitors, 
prosecutors,  magistrates,  juries,  and  other  court  related  per- 
sonnel; .  .  .".  (Emphasis  added.) 

In  my  opinion,  "furniture"  would  include  a  desk,  chair,  filing  cabinet  and 
possibly  a  book  shelf.  Whether  other  furniture,  such  as  an  additional  chair 
for  witnesses,  etc.,  was  required  would  depend  on  the  amount  of  work 
assigned  to  a  particular  magistrate. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 
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4  June  1969 

Subject:  Courts;  Expert  Witness  Fees,  Basis  of  Award 

Requested  by:     Honorable  A.  E.  Blackburn,  Clerk  of  Forsyth  County 
Superior  Court 

Question:  Is    time    expended    by    expert    witnesses    in    preparing    to 

testify  a  factor  to  be  considered  in  awarding  expert  witness 
fees  to  be  taxed  as  part  of  the  court  costs  in  condemnation 
proceedings  brought  by  the  State  Highway  Commission 
pursuant  to  Article  9  of  Chapter  136  of  the  General 
Statutes  of  North  Carolina  ? 

Conclusion:  Time  expended  by  expert  witnesses  in  preparing  to  testify 

is  not  a  factor  to  be  considered  in  awarding  expert  witness 
fees  to  be  taxed  as  part  of  the  court  costs  in  condemnation 
proceedings  brought  by  the  State  Highway  Commission 
pursuant  to  Article  9  of  Chapter  136  of  the  General 
Statutes  of  North  Carolina. 

At  common  law  costs  were  unknown  and  were  not  recoverable  as  such  by 
either  party  in  any  action  real,  personal  or  mixed.  20  Am.  Jur.  2nd  Costs, 
Sec.  4  at  p.  7;  Chadivick  vs.  Insurance  Co.,  158  N.C.  380  at  p.  382, 
74S.E.  115  (1912). 

"Under  the  rule  stated  in  numerous  cases  the  right  to  recover  costs  exists 
only  by  virtue  of  statutory  authority  or  a  rule  of  court  authorized  by 
statute.  Costs  are  thus  the  creatures  of  statute.  Courts  have  no  inherent 
power  to  award  costs.  They  have  no  power  to  award  costs  on  merely 
equitable  grounds  or  as  an  incident  of  their  power  over  the  parties  or  the 
subject  matter  of  the  litigation.  A  party  claiming  a  judgment  for  costs 
against  his  adversary  must  bring  himself  within  the  operation  of  some 
statutory  provision."  20  Am.  Jur.  2nd  Costs,  Sec.  5  at  p.  8;  State  vs. 
Patterson,  224  N.C.  471,  31  S.E.2d  380  (1944). 

The  only  statutory  provision  governing  expert  witnesses  is  contained  in 
G.S.  6-52  which  provides  that  experts  when  compelled  to  attend  and  testify 
shall  be  allowed  such  compensation  and  mileage  as  the  court  may  in  its 
discretion  order. 

It  follows  by  the  terms  of  the  statute  that  experts  are  to  be  allowed  a 
fee  by  the  court  to  compensate  them  for  attending  and  testifying  in  court. 
There  is  no  provision  in  the  statute  providing  for  compensation  for  their 
appraisals,  their  work  in  assisting  counsel,  or  their  work  in  preparing  to 
testify. 

Cost  does  not  mean  expense.  Nichols  vs.  Goldston,  Hix  vs.  Goldston,  231 
N.C.  581  at  p.  584,  58  S.E.2d  348  (1950).  Counsel  fees  though  an  expense 
may  not  be  taxed  as  part  of  the  costs  in  condemnation  proceedings  except 
those  fees  awarded  to  counsel  protecting  the  rights  of  unknowns  pursuant 
to  specific  statutory  authorization.  Light  Co.  vs.  Creasman,  262  N.C.  390 
at  p.  403,  137  S.E.2d  497  (1964). 
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The  costs  recoverable  in  condemnation  proceedings  include  only  the  usual 
court  costs  and  the  owner  is  not  made  whole  for  the  expense  he  is  put 
to  in  asserting  his  right  to  compensation.  1  Nichols,  ETninent  Domain 
(3rd  Ed.),  Sec.  4.109  at  p.  538  (1964). 

Robert  Morgan,  Attorney  General 
Harrison  Lewis, 
.,  ,  ...       Deputy  Attorney  General 


20  January  1969 

Subject:  Courts;  Costs;  Jail;  Sheriffs 

Requested  by:     Mr.  Ralph  H.  Ramsey,  Jr.  .       ,     ' 

Transylvania  County  Attorney 

Conclusion:  No  turnkey  or  daily  jail  fee  (except  as  authorized  by  G.S. 

7A-313)    may  be  charged  by  a  county  under  the   General 
Court  of  Justice. 

In  your  letter  of  January  7  you  state  that  Transylvania  County  is  now 
under  the  District  Court  System;  that  the  Sheriff  has  heretofore  been  paid 
a  turnkey  fee  and  daily  jail  fee  for  each  person  held  in  the  County  Jail. 
You  inquire  if  the  county  can  lawfully  collect  and  pay  these  fees  to  the 
Sheriff. 

Article  28,  Chapter  7A  (Uniform  Costs  and  Fees  in  the  Trial  Divisions) 
in  section  304(a)  and  (c)  provides: 

"(a)  In  every  criminal  case  in  the  superior  or  district  court, 
wherein  the  defendant  is  convicted,  or  enters  a  plea  of  guilty  or 
nolo  contendere,  or  where  costs  are  assessed  against  the  prosecu- 
ting witness,  the  following  costs  shall  be  assessed : 

"(c)  The  costs  set  forth  in  this  section  are  complete  and  ex- 
clusive, and  in  lieu  of  any  and  all  other  costs  and  fees,  except 
that  witness  fees  and  jail  fees  shall  be  assessed  as  provided  by 
law  in  addition  thereto.  Nothing  in  this  section  shall  limit  the 
power  or  discretion  of  the  judge  in  imposing  fines  or  forfeitures 
or  ordering  restitution." 

G.S.  7A-313  provides: 

"Any  person  lawfully  confined  in  jail  awaiting  trial  shall  be  liable 
to  the  county  or  municipality  maintaining  the  jail  in  the  sum  of 
two  dollars  ($2)  for  each  day's  confinement,  or  fraction  thereof, 
except  that  a  person  so  confined  shall  not  be  liable  for  this  fee 
if  a  nolle  prosequi  is  entered,  or  if  acquitted,  or  if  judgment  is 
arrested,  or  if  probable  cause  is  not  found,  or  if  the  grand  jury 
fails  to  return  a  true  bill." 
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G.S.  7A-317 (a)  provides,  in  part: 

"On  and  after  the  date  that  the  district  court  is  established  in  a 
judicial  district,  costs  in  every  action,  proceeding  or  other  matter 
pending  in  the  General  Court  of  Justice  in  that  district,  shall  be 
assessed  as  provided  in  this  article,  unless  costs  have  been  finally 
assessed  according  to  prior  law." 

G.S.  7A-318  provides: 

"The  provisions  of  this  article  apply  in  each  county  of  the  State 
on  and  after  the  date  that  a  district  court  is  established  therein." 

The  intent  of  these  quoted  statutes,  indeed  of  the  entire  Chaper  7A,  is 
manifested  by  G.S.  7A-2  which  is,  in  part,  as  follows: 

"This  chapter  is  intended  to  implement  Article  IV  of  the  Con- 
stitution of  North  Carolina  and  promote  the  just  and  prompt 
disposition  of  litigation  by: 

"(6)  Providing  for  the  financial  support  of  the  judicial  depart- 
ment, and  for  uniform  costs  and  fees  in  the  trial  divisions  of  the 
General  Court  of  Justice;  .  .  ." 

Based  on  the  foregoing  statutes,  I  am  of  the  opinion  that  no  turnkey  or 
daily  jail  fee  (except  as  authorized  by  G.S.  7A-313)  may  be  charged  by  a 
county  under  the  General  Court  of  Justice. 

You  also  inquire  "who  pays  the  jail  fee  if  it  is  not  collected  from  the 
person  confined  in  jail  for  any  reason — the  County  or  the  State?"  I  find 
no  provision  in  the  statutes  requiring  either  the  County  or  State  to  pay 
the  jail  fee  in  the  event  the  defendant  does  not  do  so. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

12  February  1969 

Subject:  Courts;  Counties  to  Furnish  Courtroom  and  Related  Judicial 

Facilities 

Requested  by:     Mr.  Edward  F.  Taylor 

Acting  Granville  County  Attorney 

Question:  Is    a    county    authorized    to    pay    the    monthly    telephone 

bills  of  a  district  court  magistrate  ? 

Conclusion:  G.S.  7A-304(a)(2)  authorizes  a  county  to  pay  the  monthly 

telephone  bills  of  a  district  court  magistrate. 

In  a  letter  of  10  February  1969,  the  Acting  County  Attorney  of  Granville 
County  inquired  if  the  county  could  lawfully  pay  the  monthly  telephone 
bills  of  district  court  magistrates. 
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G.S.  7A-304(a)(2)  provides  that  the  facilities  fee  collected  in  district 
court  is  to  be  paid  to  the  municipality  or  county,  as  the  case  may  be, 
furnishing  the  courtroom  and  related  judicial  facilities  and  such  sums  shall 
be  used  exclusively  for  ".  .  .  providing,  maintaining,  and  constructing 
adequate  courtroom  and  related  judicial  facilities  .  .  ."  (Emphasis  added). 
A  telephone  is  necessary  for  a  magistrate  to  properly  perform  his  judicial 
functions  and  is  in  our  view  a  "related  judicial  facility". 

Robert  Morgan,  Attorney  General 
v.!  .    .'^1      Millard  R.  Rich,  Jr., 

■  '     .     .    :  Assistant  Attorney  General 

19  May  1969 

Subject:  Courts;    District    Courts;    Jurisdiction;    Declaratory    Judg- 

ments; Abortions 

Requested  by:     Mr.  Steve  Dolley 
Attorney  at  Law 

Question:  Does   a   district   court   have   jurisdiction   in   a   declaratory 

judgment  action  to  determine  whether  it  is  lawful  for  a 
doctor  of  medicine  licensed  to  practice  medicine  in  North 
Carolina  to  perform  an  abortion  upon  a  certain  named 
woman  in  a  hospital  licensed  by  the  North  Carolina  Medi- 
cal Care  Commission  for  the  purpose  of  terminating  her 
pregnancy  under  the  authority  contained  in  G.S.   14-45.1  ? 

Conclusion:  A   district   court   does   have   jurisdiction   in   a   declaratory 

1  ^  judgment  action  to  determine  whether  it  is  lawful  for  a 

doctor  of  medicine  licensed  to  practice  medicine  in  North 
Carolina  to  perform  an  abortion  upon  a  certain  named 
woman  in  a  hospital  licensed  by  the  North  Carolina  Medi- 
cal Care  Commission  for  the  purpose  of  terminating  her 
pregnancy  under  the   authority  contained   in   G.S.   14-45.1. 

G.S.  14-45.1  makes  lawful  abortions  in  certain  situations  including  one 
where  pregnancy  resulted  from  rape  or  incest  and  the  said  alleged  rape 
was  reported  to  a  law-enforcement  agency  or  court  official  within  seven 
days  after  the  alleged  rape.  Article  26  of  Chapter  1  of  the  General 
Statutes  enumerates  certain  situations  in  which  declaratory  judgments 
may  be  obtained  and  G.S.  1-256  of  that  Article  expressly  provides  as 
follows : 

"The  enumeration  in  sections  1-254  and  1-255  does  not  limit  or 
restrict  the  exercise  of  the  general  powers  conferred  in  section 
1-253  in  any  proceedings  where  declaratory  relief  is  sought,  in 
which  a  judgment  or  decree  will  terminate  the  controversy  or 
remove  an  uncertainty." 

It  would  therefore  appear  that  a  declaratory  judgment  action  would  be  a 
proper  action  to  determine  the  facts  in  the  case  described  above. 
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G.S.  7A-240  places  civil  jurisdiction  {generally  "in  the  aggregate  in  the 
superior  court  division  and  the  district  court  division  as  the  trial  divisions 
of  the  General  Court  of  Justice."  The  same  section  vests  civil  jurisdiction 
!!  concurrently  in  each  division.  G.S.  7A-24.5  does  limit  certain  declaratory 
relief  to  the  jurisdiction  of  the  superior  court,  but  this  limitation  relates 
exclusively  to  the  determination  of  the  validity  of  any  statute,  ordinance, 
or  regulation.  Therefore,  a  district  court  would  have  jurisdiction  of  a 
declaratory  judgment  action  to  determine  the  existence  of  facts  which 
would  make  an  abortion  lawful  in  a  case  where  pregnancy  resulted  from 
alleged  rape. 

Robert  Morgan,  Attorney  General 
Harry  W,  McGalliard, 
Deputy  Attorney  General 


7  October  1969 
Subject: 

Requested  by: 

Question: 
Conclusion: 


Courts;    District   Courts;    Sessions,   When   Does    a    Session 
End 

Honorable  John  C.  Clifford 
Judge  of  the  District  Court 
21st  Judicial  District 

When  does  a  trial  session  of  the  district  court  end? 

To  a  large  extent  the  answer  depends  upon  the  order  of 
the  chief  district  judge  arranging  for  the  session  at  the 
particular  seat  of  court  and  assigning  a  judge  thereto 
(G.S.  7A-146(1)).  It  is  assumed  that  such  orders  custo- 
marily set  daily  or  weekly  sessions  at  specific  seats  of 
.:  court.  These  basic  principles  apply: 

The  session  cannot  extend  beyond  the  time  fixed  for 
beginning  of  the  next  session  unless  enlarged  by  a 
trial  in  actual  progress.  State  v.  Lawrence,  264  N.C. 
220  (1965). 

When  the  judge  concludes  the  matters  calendared 
before  him  at  the  session  and  leaves  the  bench,  the 
session  ends  then  and  there.  State  v.  McLeod,  222 
N.C.  142  (1942). 

While  the  district  courts  are  "always  open  for  disposition  of  matters 
properly  cognizable  by  them",  all  "trials  on  the  merits  shall  be  conducted 
at  trial  sessions  regularly  scheduled  as  provided  in  this  chapter".  G.S. 
7A-190. 

The  chief  district  judge,  subject  to  the  general  supervisory  authority  of 
the  Chief  Justice  of  the  Supreme  Court,  has  the  duty  of: 

(a)   "Arranging   schedules    and   assigning   judges    for   sessions    of 
district  courts"— G.S.  7A-146(1). 
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(b)  "Arranging  or  supervising  the  calendaring  of  matters  for  trial 
or  hearing"— G.S.  7A-146(2). 

(c)  "Arranging  sessions  .  .  .  and  assigning  district  judges  .  .  . 
so  as  to  permit  maximum  practicable  specialization  by  in- 
dividual judges"— G.S.  7A-146(7). 

Former  statutes  and  cases  used  the  word  "term"  while  the  Judicial 
Department  Act  of  1965  uses  the  word  "session".  The  two  words  are  often 
treated  as  synonymous  and  used  interchangeably.  Black's  Law  Dictionary 
(4th  Ed.— 1951)  p.  1640. 

The  Judicial  Department  Act  of  1965  did  not  endeavor  to  expressly  set  the 
dates  for  sessions  of  district  courts  as  G.S.  7-70  formerly  did  for  superior 
courts  but  rather  left  such  administrative  detail  up  to  the  chief  district 
judges  on  the  local  level  to  implement  the  avowed  purpose  of  the  Act 
which  is  "the  just  and  prompt  disposition  of  litigation". 

All  judgments,  both  civil  and  criminal  are  in  fieri  during  the  term  (or 
session)  in  which  they  are  entered.  No  judgment  of  the  district  court 
could  achieve  finality  and  reliability  unless  specific  sessions  are  fixed  by 
the  chief  district  judges  with  specific  termination  dates.  Since  public  | 
policy  favors  the  finality  of  judgments  (Shaver  v.  Shaver,  248  N.C.  113 
(1958)),  it  is  inconceivable  that  the  General  Assembly  intended  the 
judgments  of  the  district  courts  to  remain  in  a  state  of  eternal  limbo, 
subject  to  change  at  any  time. 

The  authority  of  any  district  court  judge  to  hear  and  determine  cases  at 
any  trial  session  of  the  district  court  stems  from  his  assignment  to  hold 
that  session  by  the  chief  district  judge.  Such  orders  of  assignment  should 
be  in  writing,  recorded  in  the  minutes  of  the  court,  and  should  be  sub- 
stantially in  the  form  employed  by  Chief  Justice  Denny  in  Staton  v. 
Blanton,  259  N.C.  383  (1963).  They  should  contain  at  least  the  name  of  ] 
the  judge  assigned,  the  location,  date  of  beginning  and  length  of  the 
session  involved,  and  the  purpose  of  the  session  (civil,  criminal,  domestic 
relations,  traffic  off'ense,  etc. ) .  '  .j        ;.        . 

,       .|>     ,  ,;.  I        .  i,i'  Robert  Morgan,  Attorney  General 

L,,    !  r.  v.  .  ,  ■„     William  W.  Melvin, 

,;   ••     >,      ■, ,  ^ri'Va^  -  ■'a.  ,'    ''-  Assistant  Attorney  General 

■   '-■  T.  Buie  Costen,  Staff  Attorney 


2  July  1969 

Subject:  Courts;   District  Courts;    Small   Claims;    Suits   Brought  by 

Agents  of  Plaintiff;    Cancellation  of  Judgments  by  Agent 
of  Plaintiff 

Requested  by:     Mr.  John  F.  Yeattes,  Jr. 

I  Assistant  Clerk  of  Superior  Court 

Guilford  County 
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Questions:  (1)     May    a    small    claim    action    for    past    rent    due    or 

summary  ejectment  be  brought  by  a  person,  as  agent  for 
the  owner  of  the  real  property,  without  written  authoriza- 
tion from  the  owner  ? 

(2)  May  a  small  claim  action  judgment  which  has  been 
satisfied  be  cancelled  by  the  plaintiff's  agent  without 
written  authorization  ? 

Conclusions:  (1)  Yes.  There  is  no  statutory  restriction  on  who  may 
"bring"  (file)  a  small  claim  action.  However  the  complaint 
must  be  signed  by  the  plaintiff  or  his  attorney,  and 
verified. 

(2)  Yes.  The  clerk  may  require  proof  of  the  agency, 
however. 

G.S.  7A-216  provides,  in  part: 

"The  complaint  in  a  small  claim  action  shall  be  in  writing,  signed 
by  the  party  or  his  attorney,  and  verified." 

A  small  claim  action  is  defined  in  G.S.  7A-210  and,  of  course,  includes  the 
two  type  actions  here  involved. 

G.S.  1-239  assumes  that  entry  of  satisfaction  or  cancellation  may  be  made 
by  persons  other  than  the  clerk  for  it  provides,  in  part: 

"Entries  of  payment  or  satisfaction  on  the  judgment  dockets  in 
the  office  of  the  clerk  of  the  superior  court,  by  any  person  other 
than  the  clerk,  shall  be  made  in  the  presence  of  the  clerk  or  his 
deputy,  who  shall  witness  the  same,  and  when  entries  of  full 
payment  or  satisfaction  have  been  made,  the  clerk  or  his  deputy 
shall  enter  upon  the  judgment  index  kept  by  him,  opposite  and 
on  a  line  with  the  names  of  the  parties  to  the  judgment,  the 
words  'Paid'  or  'Satisfied'." 

Since  the  clerk  might  be  held  responsible  to  the  plaintiff  for  any  loss  re- 
sulting to  the  plaintiff  by  reason  of  the  improper  cancellation  of  a  judgment 
(see  Dalton  v  Strickland,  208  N.C.  27,  179  S.E.  20),  it  is  proper  for  the 
"  clerk  to  make  such  requirement  as  he  may  desire  to  satisfy  himself  of  the 
authority  of  a  person  to  cancel  a  judgment. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
•  Assistant  Attorney  General 

19  May  1969 

Subject:  Courts;  District  Courts;  Traffic  Offenses,  Uniform  Schedule; 

No  Alteration  Permitted 

Requested  by:     Mr.  John  B.  Whitley,  Prosecutor 
26th  Judicial  District 
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Question:  May  a  chief  district  judge,  under  the  provisions  of  G.S. 

7A-146(8),   alter  the   uniform   schedule   of   traffic   offenses 
prepared  under  the  provisions  of  G.S.  7A-148(a)  ? 

Conclusion:  No. 

G.S.  7A-146  provides: 

"The  chief  district  judge,  subject  to  the  general  supervision  of  the 
Chief  Justice  of  the  Supreme  Court,  has  administrative  super- 
vision and  authority  over  the  operation  of  the  district  courts  and 
magistrates  in  his  district.  These  powers  and  duties  include,  but 
are  not  limited  to,  the  following: 
"...  I. 

"(8)  Promulgating  a  schedule  of  traffic  offenses  for  which  magis- 
trates and  clerks  of  court  may  accept  written  appearances, 
waivers  of  trial,  and  pleas  of  guilty,  and  establishing  a  schedule 
of  fines  therefor; 

G.S.  7A-148(a)  provides: 

"The  chief  district  judges  of  the  various  district  court  districts 
shall  meet  at  least  once  a  year  upon  call  of  the  Chief  Justice  of 
the  Supreme  Court  to  discuss  mutual  problems  affecting  the  courts 
and  the  improvement  of  court  operations,  to  prepare  and  adopt  a 
uniform  schedule  of  traffic  offenses  for  which  magistrates  and 
clerks  of  court  may  accept  written  appearances,  waivers  of  trial 
and  pleas  of  guilty,  and  establish  a  schedule  of  fines  therefor,  and 
to  take  such  further  action  as  may  be  found  practicable  and  de- 
sirable to  promote  the  uniform  administration  of  justice."  (Em- 
phasis added.) 

G.S.  7A-146  and  7A-148  must  be  construed  together.  7A-148(a)  would 
have  little  meaning  if  the  uniform  schedule  of  traffic  offenses  adopted 
pursuant  to  7A-148(a)  could  be  extended,  shortened  or  amended  by  each 
chief  district  judge. 

As  said  in  State  v  Matthews,  270  N.C.  35,  153  S.E.2d  791  (1967),  the 
primary  purpose  of  the  amendment  in  1962  of  Article  IV  (Judicial  De- 
partment) of  the  North  Carolina  Constitution,  under  which  provisions 
district  courts  now  exist,  ".  .  .  was  to  establish  'a  unified  judicial  system'." 

■  i    •  Robert  Morgan,  Attorney  General 

Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

18  February  1969 

Subject:  Courts;    Evidence;    Admissibility   of   Written   Summary   or 

Statement  by  Welfare  Department  or  Family  Counselor 
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Requested  by:     Honorable  Walter  P.  Henderson 
District  Court  Judge 
Fourth  Judicial  District 

Question:  In  a  juvenile  or  a  domestic  relations  hearing  wherein  the 

department  of  public  welfare  or  family  counselor  has  filed 
a  social  summary  or  in-depth  study  of  the  parties  touching 
in  such  a  proceeding,  what  part  of  said  summary  is  ad- 
missible for  evidence  and  what  parties  would  have  access 
to  this  information  ? 

Conclusion:  The    effect    of    pertinent    statutes    is    to    require    that,    in 

general,  the  ordinary  and  usual  rules  of  evidence  apply  in 
juvenile  and  domestic  cases  as  in  other  cases  to  determine 
what  part  of  the  summary  is  admissible. 

The    question    in   this    instance,    as    set    out    above,    was    posed    in    Judge 
Henderson's  letter  of  January  24,  1969. 

Concerning  the  question  as  to  admissibility,  pertinent  excerpts  from   the 
statutes  are  as  follows : 

"§110-22.  Juvenile  courts  created;  part  of  superior  court;  joint 
and  county  and  city  courts. — There  shall  be  established  in  each 
county  of  the  State  a  separate  part  of  the  superior  court  of  the 
district  for  the  hearing  of  cases  coming  within  the  provisions  of 
this  article.  Such  part  of  the  superior  court  shall  be  called  the 
juvenile  court  of county.  .  .  ." 

"§7A-195.  Special  procedures  in  juvenile  cases. — Practices,  pro- 
cedures and  punishments  applicable  in  the  district  court  division 
in  cases  involving  juveniles  shall  be  as  set  forth  in  Chapter  110, 
Article  2,  of  the  General  Statutes,  except  that  under  G.S.  110-40, 
when  notice  of  an  appeal  is  given,  the  district  court  judge  shall 
summarize  the  evidence  and  make  findings  of  fact.  Appeals  shall 
be  on  the  record,  on  questions  of  law  or  legal  inference,  to  the 
Court  of  Appeals,  in  all  cases.  This  section  is  effective  October  1, 
1967." 

Concerning  the   question  of  who   should   have   access   to   the   evidence   ad- 
mitted, excerpts  from  the  statutes  are  as  follows: 

"§132-1.  Public  records  defined. — Public  records  comprise  all 
written  or  printed  books,  papers,  letters,  documents  and  maps 
made  and  received  in  pursuance  of  law  by  the  public  offices  of  the 
State  and  its  counties,  municipalities  and  other  subdivisions  of 
government  in  the  transaction  of  public  business." 

"§132-6.  Inspection  and  examination  of  records. — Every  pei^on 
having  custody  of  public  records  shall  permit  them  to  be  inspected 
and  examined  at  reasonable  times  and  under  his  supervision  by 
any  person,  and  he  shall  furnish  certified  copies  thereof  on  pay- 
ment of  fees  as  prescribed  by  law." 
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"§110-24.  SessioTis  of  court;  records;  general  provisions. —  .  .  . 
The  court  shall  maintain  a  full  and  complete  record  of  all  cases 
brought  before  it,  to  be  known  as  the  juvenile  record.  All  records 
may  be  withheld  from  indiscriminate  public  inspection  in  the 
discretion  of  the  judge  of  the  court,  but  such  record  shall  be  open 
to  inspection  by  the  parents,  guardians,  or  other  authorized 
representatives  of  the  child  concerned.  No  adjudication  under  the 
provisions  of  this  article  shall  operate  as  a  disqualification  of 
any  child  for  any  public  office,  and  no  child  shall  be  denominated 
a  criminal  by  reason  of  such  adjudication,  nor  shall  any  such 
adjudication  be  denominated  by  a  conviction." 

Since  there  appears  to  be  no  provision  in  Chapter  52A  or  elsewhere  in  the 
General  Statutes  exempting  domestic  relations  matters  from  the  ordinary 
and  usual  rules  of  evidence,  and  in  view  of  the  fact  that  G.S.  110-22 
declares  the  juvenile  court  to  be  a  division  of  the  superior  court  and  the 
district  court  is  by  G.S.  7A-195  required  to  follow  the  same  practices  and 
procedures  as  the  juvenile  court,  such  portion  of  a  written  summary  or 
study  by  a  welfare  department  or  family  counselor  as  is  not  testified 
to  by  a  competent  witness  under  the  ordinary  and  usual  rules  of  evidence 
applicable  in  the  trial  divisions  of  the  general  court  of  justice,  such  portion 
of  the  summary  or  study  being  objected  to  by  or  on  behalf  of  a  person 
whose  rights  are  being  adjudicated,  is  not  admissible  in  evidence. 

Since  G.S.  132-6  quoted  above  provides  that  any  person  may  inspect  public 
records,  and  since  the  authority  to  withhold  juvenile  records  is  limited  by 
G.S.  110-24  to  the  withholding  of  such  records  from  "indiscriminate  public 
inspection",  any  portion  of  a  written  summary  or  study  prepared  by  a 
welfare  department  or  family  counselor  and  entered  in  evidence  in  a 
judicial  hearing  or  domestic  relations  hearing  in  the  district  court  division 
of  the  general  court  of  justice  may  be  examined  by  any  persons  whose 
rights  are  being  adjudicated,  or  by  their  lawful  representatives  or  persons 
standing  in  loco  parentis  to  them. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


16  October  1968 

Subject:  Courts;   Judges;    Commitment  of  Chronic  Alcoholic   to  In- 

stitution 

Requested  by:     Dr.  Eugene  A.  Hargrove,  Commissioner 
Department  of  Mental  Health 

Conclusion:  G.S.    122-65.8    allows    a    judge    having    jurisdiction   over   a 

chronic  alcoholic  to  commit  such  alcoholic  involuntarily  to 
a  state  hospital  only  pursuant  to  the  procedures  as  set  out 
in  sub-paragraph  ( 1 )  of  that  section. 
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You  have  asked  that  this  office  render  an  opinion  as  to  whether  the  judge 
of  a  court  having  jurisdiction  over  a  chronic  alcoholic  may  enter  an  order 
committing  the  chronic  alcoholic  directly  to  a  state   mental  hospital. 

The  applicable  statute  is  G.S.  122-65.8.  Subparagraph  (1)  of  this  section 
provides  that  any  court  having  jurisdiction  over  a  chronic  alcoholic  is 
authorized  to  enter  an  order  for  the  clerk  of  superior  court  to  commence 
judicial  hospitalization  procedures  as  outlined  in  Article  7  of  Chapter  122. 
Subparagraph  (5)  of  this  section  authorizes  the  presiding  judge  to  make 
or  approve  any  other  plan  or  arrangement  which  may  be  appropriate  for 
the  treatment  of  the  chronic  alcoholic. 

It  appears  obvious  from  a  reading  of  the  entire  section  that  it  was  Legis- 
lature's intent  to  give  broad  latitude  to  the  presiding  judge  in  handling 
chronic  alcoholics.  Subparagraph  (5)  allowing  the  judge  to  make  or  approve 
any  other  plan  was  included  to  ensure  that  this  latitude  given  to  the  court 
is  as  broad  as  possible. 

However,  the  phrase  "other  plan"  in  subparagraph  (5)  must  be  given 
some  meaning.  It  is  the  opinion  of  this  office  that  the  Legislature  pro- 
vided four  courses  of  action  a  judge  could  elect  to  follow  in  subparagraphs 
(l)-(4).  If  a  judge  chooses  to  avail  himself  of  any  of  these  he  must  do 
so  in  the  manner  prescribed  in  the  appropriate  subparagraph.  Therefore, 
the  phrase  "other  plan"  must  mean  some  plan  of  treatment  devised  by 
the  court  other  than  that  provided  for  in  subparagraphs    (l)-(4). 

Thus  if  the  judge  having  jurisdiction  over  a  chronic  alcoholic  feels  that 
the  situation  dictates  involuntary  commitment  to  a  state  hospital,  this  can 
be  accomplished  under  subparagraph  (1).  If  he  feels  some  plan  of  treat- 
ment other  than  that  which  is  provided  in  subparagraph  (l)-(4)  is 
indicated,  then  he  may  proceed  under  subparagraph  (5).  But  a  judge  can 
not  use  subparagraph  (5)  to  accomplish  the  same  type  of  treatment  plan 
as  is  provided  for  in  subparagraph  (l)-(4). 

Therefore,  it  is  the  opinion  of  this  office  that  if  the  judge  having  jurisdic- 
tion over  a  chronic  alcoholic  decides  that  the  subject  should  have  treatment 
at  a  state  hospital,  that  such  subject  can  be  committed  to  the  hospital 
only  under  the  procedures  as  outlined  in  subparagraph  (1).  It  is  further 
the  opinion  of  this  office  that  G.S.  122-65.8(5)  does  not  give  a  judge  the 
authority  to  issue  an  order  committing  the  subject  directly  to  a  hospital. 


T.  W.  Bruton,  Attorney  General 
L.  Philip  Covington,  Staff  Attorney 


15  April  1969 

Subject:  Courts;    Judges;    District   Court;    Power   to   Issue    Certain 

Writs 
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Requested  by:     Mr.  Martin  Peterson 

Director  of  Legal  Services 

North  Carolina  Department  of  Correction 

Honorable  Robert  B.  Morgan,  Sr. 

Chief  District  Court  Judge 

Eleventh  Judicial  District 

Question:  May  district  court  judges  and  recorder's  court  judges  issue 

writs    of    habeas    corpus    ad    testificandum    and    writs    of 
habeas  corpus  ad  prosequendum  ? 

Conclusion:  A    district    court    judge    may    issue    either    of    the    writs 

mentioned. 

It  seems  clear  that  the  legislation  creating  the  district  courts  gave  these 
courts  power  to  issue  these  writs.  In  G.S.  7A-291  it  is  stated: 

"In  addition  to  the  jurisdiction  and  powers  assigned  in  this  chapter, 
a  district  court  judge  has  the  following  powers : 

(1)  To  administer  oaths; 

(2)  To  punish  for  contempt; 

(3)  To  compel  the  attendance  of  witnesses  and  the  pro- 
duction of  evidence; 

(4)  To  set  bail; 

(5)  To  issue  arrest  warrants  valid  throughout  the  State, 
and  search  warrants  valid  throughout  the  district  of 
issue;  and 

(6)  To  issue  all  process  and  orders  necessary  or  proper  in 
the  exercise  of  his  powers  and  authority,  and  to 
effectuate  his  lawful  judgments  and  decrees. 

In  addition,  G.S.  7A-291,  magistrates  are  specifically  given  power  to  issue 
writs  of  habeas  corpus  ad  testificandum. 

These  various  powers  are  also  supported  by  the  powers  of  district  courts 
to  dispose  of  detainers  are  provided  in  G.S.  15-10.2  and  G.S.  15-10.3.  The 
former  of  these  statutes  provides  that  the  prisoner  may  make  a  request 
to  have  a  charge  against  him  tried  while  he  is  in  prison.  The  latter 
provides  as  follows : 

"The  solicitor,  upon  receipt  of  the  written  notice  and  request  for 
a  final  disposition  as  hereinbefore  specified,  shall  make  application 
to  the  court  in  which  said  charge  is  pending  for  a  writ  of  habeas 
corpus  ad  prosequendum  and  the  court  upon  such  application  shall 
issue  such  writ  to  the  Director  of  Prisons  requiring  the  prisoner 
to  be  delivered  to  said  court  to  answer  the  pending  charge  and  to 
stand  trial  on  said  charge  within  the  time  hereinbefore  provided; 
upon  completion  of  said  trial,  the  prisoner  shall  be  returned  to  the 
State  prison  system  to  complete  service  of  the  sentence  or  sen- 
tences under  which  he  was  held  at  the  time  said  writ  was  issued." 
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From  these  statutes  it  is  concluded  that  the  district  court  judge  may  issue 
the  writs. 

It  was  always  proper  for  a  justice  of  the  peace  to  issue  the  writ  of  habeas 
corpus  ad  testificandum  when  the  proceeding  was  in  the  county  in  which 
the  justice  resided  and  when  the  prisoner  was  in  the  county  in  which  the 
justice  held  court,  G.S.  17-41,  and  it  appears  the  intent  of  the  Legislature 
from  the  quoted  statutes  that  the  district  court  should  have  these  powers. 
As  to  recorder's  courts,  there  has  been  found  no  specific  authorization  to 
issue  writs  ad  prosequendum,  but  G.S.  7-190.5  confers: 

"All  jurisdiction  given  by  the  general  laws  of  the  State  to  justices 
of  the  peace,  or  to  the  superior  court,  to  punish  for  contempt,  to 
issue  writs  ad  testificandum,  and  other  process  to  require  the 
attendance  of  witnesses  and  to  enforce  the  orders  and  judgments 
of  the  court." 

It  would  appear  that  this  is  broad  enough  to  include  the  power  to  issue 
writs  ad  prosequendum.  Under  this  quoted  section  it  is  concluded  that  such 
a  writ  would  be  proper. 

Robert  Morgan,  Attorney  General 
Dale  Shepherd,  Staff  Attorney 


9  April  1970 

Subject:  Courts;    Judges;    Emergency;    Jurisdiction    of    in    Signing 

Judgments  Out  of  Term 

Requested  by:     Judge  Francis  O.  Clarkson,  Emergency  Judge 
Superior  Court,  Twenty-Sixth  Judicial  District 

Question:  May  an  emergency  judge  of  the  superior  court,  with  the 

consent  of  the  parties  in  a  civil  action,  and  after  the 
session  to  which  he  has  been  assigned  ends,  sign  a  judg- 
ment in  the  civil  case  heard  by  him  during  the  session? 

Conclusion:  Although    there    is    some    conflict    in    the    authorities,    the 

more  recent  case  indicates  that  an  emergency  judge,  upon 
consent  of  the  parties,  has  the  authority  to  enter  a  judg- 
ment out  of  the  term  for  which  he  was  assigned  in  a 
civil  matter. 

The  inquiry  dated  March  25  indicates  that  on  occasion  judgments  are 
signed  by  emergency  judges  after  the  civil  session  to  which  they  were 
assigned  has  terminated.  This  is  done  with  the  consent  of  the  parties, 
entered  into  while  the  matter  was  being  heard  by  the  judge  in  session. 

G.S.  7A-48  currently  provides  the  limits  of  the  jurisdiction  and  power  of 
emergency  judges.  This  is  substantially  the  same  as  the  former  G.S.  7-52 
which  was  transferred  to  Chapter  7A  by  the  1969  Session  Laws.  G.S. 
7A-48  provides  in  part: 
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"An  emergency  judge  duly  assigned  to  hold  the  courts  of  a  county 
or  judicial  district  has  the  same  powers  in  the  district  in  open 
court  and  in  chambers  as  the  resident  judge  or  any  judge  regularly 
assigned  to  hold  the  cpurts  of  the  district  would  have,  but  his 
jurisdiction  in  chambers  extends  only  until  the  session  is  ad- 
journed or  the  session  expires  by  operation  of  law,  whichever  is 
later." 

Under  the  substantially  same  language  of  G.S.  7-52,  the  Supreme  Court  de- 
cided the  case  of  Lewis  v  Harris,  238  N.C.  642,  78  S.E.2d  715  (1953).  This 
matter  involved  a  land  controversy  and  an  emergency  judge  heard  it  on  a 
show-cause  hearing  as  to  why  a  temporary  restraining  order  should  not 
be  continued  and  why  certain  defendants  should  not  be  substituted  in  the 
action  dismissed  as  to  the  current  defendants.  A  month  after  the  matter 
was  heard  and  obviously  after  the  adjournment  of  the  term,  the  emergency 
judge  signed  an  order  which  recited  that  counsel  had  agreed  that  the 
matter  could  be  decided  out  of  term  and  out  of  the  county  and  resolving 
the  substitution  of  defendants  in  favor  of  the  defendants.  Upon  appeal  by 
the  plaintiffs,  Justice  Winborne  cited  the  provisions  of  G.S.  7-52  and  says 
that  the  authority  of  the  judge  to  consider  an  "in  chambers"  matter  termi- 
nated with  the  termination  of  the  term  and  that  the  Court  could  not 
acquire  jurisdiction  by  waiver  or  consent  of  the  parties. 

In  a  case  a  year  later,  the  Court  reached  a  contrary  result  which  seemingly 
cannot  be  distinguished,  and  which  does  not  mention  the  Lewis  case.  The 
latter  case  was  Strickland  v  Komegay,  240  N.C.  758,  83  S.E.2d  903 
(1954).  This  matter  involved  a  boundary  dispute  which  was  heard  by  the 
emergency  judge  during  the  regular  term  of  court  but  which  was  decided, 
with  stipulation  of  counsel,  out  of  the  county  but  during  the  same  week 
as  the  matter  had  been  heard  and  presumably  within  the  time  of  the  term 
assigned.  However,  court  had  adjourned  at  that  time  and  while  this 
decision  might  have  been  placed  on  the  grounds  that  the  term  had  ad- 
journed but  the  session  had  not  expired,  the  Court  instead  made  the 
distinction  that  this  was  not  a  matter  heard  "in  chfimbers",  but  was  heard 
"in  term"  by  the  Court  and  therefore,  upon  acquiring  jurisdiction,  the 
Court  retained  jurisdiction  and  could,  with  the  consent  of  the  parties, 
sign  the  judgment  out  of  term  and  out  of  the  county. 

Based  upon  the  decision  of  the  Court  in  the  Strickland  case  and  because 
it  is  more  recent  than  the  Lewis  decision,  it  is  concluded  that,  with  the 
consent  of  parties,  the  Court  can  enter  a  judgment  after  the  session  has 
adjourned  and  the  assignment  expired  unless  it  is  strictly  a  matter  which 
was  heard  "in  chambers". 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
-  Staff  Attorney 

1  July  1969 

Subject:  Courts;     Judges,    Special;     Jurisdiction;     Commitment    of 

Criminal  Defendant  for  Mental  Examination 
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Requested  by:     Honorable  Hubert  May,  Special  Judge 
Superior  Court,  Nash  County 

Question:  Does  a  special  judge  of  the  superior  court  have  jurisdiction 

to  confine  a  criminal  defendant  for  observation  pursuant 
to  G.S.  122-91? 

Conclusion:  A  special  judge  of  the   superior  court  has  jurisdiction  to 

commit  a  criminal  defendant  for  mental  examination  pur- 
suant to  G.S.  122-91. 

In  your  recent  telephone  inquiry,  you  requested  our  opinion  as  to  whether 
a  special  judge  of  the  superior  court  has  jurisdiction  to  confine  a  criminal 
defendant  for  observation  pursuant  to  G.S.  122-91. 

G.S.  122-91  provides  that  a  criminal  defendant  may  "on  the  order  of  the 
presiding  or  resident  judge  of  the  superior  court,  in  or  out  of  term,  be 
committed  to  a  State  hospital  .  .  .  ."  Although  the  statute  specifically 
says  a  "resident  or  presiding  judge,"  in  light  of  the  history  of  G.S.  §7-65, 
I  am  of  the  opinion  that  this  includes  a  special  superior  court  judge. 

G.S.  7-65  provides  that: 

"In  all  cases  where  the  superior  court  in  vacation  has  jurisdic- 
tion, and  all  of  the  parties  unite  in  the  proceedings  .  .  .  the 
resident  judge  .  .  .  and  any  special  superior  court  judge  residing 
in  the  district  shall  have  concurrent  jurisdiction  .  .  .  ." 

Justice  Sharpe  stated  the  rule  in  Scott  v  Scott,  259  N.C.  642,  131  S.E.2d 
478  (1963)  at  page  646: 

"In  all  matters  not  requiring  a  jury  in  which  a  jury  trial  has 
been  waived,  the  resident  judge  and  any  special  judge  residing  in 
the  district  may  not  only  have  concurrent  jurisdiction  with  the 
judge  holding  the  courts  of  the  district  but  they  may  pass  on 
such  matters  in  vacation,  out  of  term,  or  in  term  time." 

Additional  cases  on  this  point  are  Parker  v  Underivood,  239  N.C.  308,  79 
S.E.2d  765  (1954)  and  Spaugh  v  Charlotte,  239  N.C.  149,  79  S.E.2d  748 
(1954). 

G.S.  7-65  has  been  renumbered  and  transferred  to  Chapter  7A  of  the 
General  Statutes  as  §7A-47.1  by  Chapter  1190  of  the  1969  Session  Laws. 
This  Chapter  became  effective  today,  July  1,  1969,  the  day  it  was  ratified. 
The  new  §7A-47.1  has  substantially  similar  provisions  with  regard  to  out 
of  term  jurisdiction.  It  provides: 

"In  any  case  in  which  the  superior  court  in  vacation  has 
jurisdiction  and  all  the  parties  unite  in  the  proceedings,  they  may 
apply  for  relief  to  the  superior  court  in  vacation,  or  during  a 
session  of  court,  at  their  election.  The  resident  judge  of  the 
judicial  district  and  any  special  superior  court  judge  residing  in 
the  district  and  the  judge  regularly  presiding   over  the  courts   of 
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the  district  have  concurrent  jurisdiction  in  all  matters  and  pro- 
ceedings in  which  the  superior  court  has  jurisdiction  out  of 
session;  Provided,  that  in  all  matters  and  proceedings  not  re- 
quiring a  jury  or  in  which  a  jury  is  waived,  the  resident  judge  of 
the  district  and  any  special  superior  court  judge  residing  in  the 
district  shall  have  concurrent  jurisdiction  with  the  judge  holding 
the  courts  of  the  district  and  the  resident  judge  and  any  special 
superior  court  judge  residing  in  the  district  in  the  exercise  of 
such  concurrent  jurisdiction  may  hear  and  pass  upon  such  matters 
and  proceedings  in  vacation,  out  of  session  or  during  a  session  of 
court." 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
,  Staff  Attorney 

20  March  1970 

Subject:  Courts;    Judgments;    Validity   of   Criminal   Judgment   Not  ] 

Signed  by  Presiding  Judge 

Requested  by:     Mr.  William  P.  Mayo 

Beaufort  County  Attorney 

Question:  Is  a  judgment  valid  when  the  presiding  judge  has  passed 

sentence  and  dictated  his  judgment  in  a  criminal  case,  but 
dies  before  he  has  signed  the  judgment  ? 

Conclusion:  Yes,   except   in   a   judgment   of   death.    In   North    Carolina 

judgment  of  death  in  capital  cases  must  be  in  writing  and 
f  signed  by  the  trial  judge.    (G.S.   15-189.  State  v  Jackson, 

199  N.C.  321.)   In  other  criminal  cases,  it  seems  to  be  the 
rule  in  this  State  that  the  failure  of  the  judge  to  sign  the 
'  minutes  of  the  court  or  the  judgment  does  not  affect  the 

validity  of  the  judgment.  {State  v  Dawkins,  262  N.C.  298; 
State  V  Atkins,  242  N.C.  294;  McDonald  v  Howe,  178  N.C. 
257;  LcBarbe  v  Ingle,  201  N.C.  814;  15  Am.  Jur.,  Criminal 
Law,  Sec.  444;  24  C.J.S.,  Criminal  Law,  Sec.  1602;  Anno. 
30  A.L.R.  715.) 

The  above  question  arose  upon  the  untimely  death  of  Judge  Mintz  who 
was  presiding  over  a  criminal  session  of  the  Superior  Court  in  Beaufort 
County.  Judge  Mintz  had  entered  sentence  and  judgment  but  died  before 
the  judgment  was  signed.  So  far  as  can  be  ascertained,  there  are  no 
statutes  which  have  modified  the  law  as  stated  by  our  Supreme  Court  in 
the  cases  cited  in  the  conclusion  above. 

We  would  suggest  that  the  Clerk  enter  the  judgments  as  rendered  and 
indicate  that  they  are  unsigned  due  to  the  death  of  Judge  Mintz. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
>      ■  Deputy  Attorney  General 
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11  August  1969 

Subject:  Courts;   Juries- Jurors;   Jury   Commission;   Method   of  Jury 

Selection;  Systematic  Procedure 

Requested  by:     Mr.  Fred  P.  Parker,  Jr. 
Wayne  County  Attorney 

Question:  May  the  jury  commission  use  one-half  of  the  tax  list  and 

voter  registration  list  in  one  biennium  and  the  other  half 
for  the  following  biennium?  (Example:  Can  names  be- 
ginning with  A  through  M  in  each  list  be  used  during 
1970,  1971  and  names  beginning  with  N  through  Z  be  used 
in  1972,  1973?) 

Conclusion:  G.S.  9-2  requires  the  jury  commission  to  prepare  the  jury 

list  from  the  tax  list  of  the  county  and  the  voter  registra- 
tion records.  In  addition,  other  reliable  sources  may  be 
used.  Less  than  all  the  names  from  a  list  may  be  used 
from  any  one  source  if  a  systematic  selection  procedure 
is  used,  and  provided  the  list  contains  approximately 
three  times  as  many  names  as  were  drawn  for  jury  duty 
in  all  courts  in  the  county  during  the  previous  biennium. 

G.S.  9-2  gives  an  example  of  what  the  General  Assembly  considered  as  a 
systematic  system  of  selection  (e.g.  every  second  name  from  a  list). 

Although  the  method  proposed  in  the  above  question  may  be  acceptable, 
it  is  felt  that  it  would  be  wiser  to  follow  a  selection  procedure  sub- 
stantially similar  to  that  set  forth  in  G.S.  9-2,  since  defendants  are 
inclined  to  attack  the  selection  of  the  grand  and  petit  jury,  and  care  should 
be  exercised  to  avoid  any  procedure  which  may  give  cause  for  attack. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


14  May  1970 
Subject: 


Courts;  Jurisdiction;   Bad  Check  Cases;   Plea  of  Guilty 


Requested  by:     Mr.  F.  Ogden  Parker,  District  Prosecutor 
Eighth  Judicial  District 

Questions:  (1)     What  court  has  jurisdiction  for  the  trial  of  worthless 

check  offenses  ? 

(2)  In  worthless  check  cases,  can  a  signed  waiver  of  ap- 
pearance and  plea  of  guilty  be  employed  as  a  device  to 
allow  defendant,  without  court  appearance,  to  pay  fine, 
costs  and  amount  of  check  involved  ? 

Conclusions:         (1)     The  district  court  has  "original  exclusive  jurisdiction" 
of  all  worthless  check  prosecutions   under   G.S.   14-107   by 


130  ATTORNEY   GENERAL    OPINIONS  [VOL. 

virtue  of  G.S.  7A-272,  although,  in  cases  where  the  value 
of  the  check  does  not  exceed  fifty  dollars,  the  magistrate 
"has  power"  to  hear  them  and  enter  judgment.  G.S. 
7A-273(7).  The  magistrate's  jurisdiction  in  such  minor 
cases  appears  to  be  concurrent  with  that  of  the  district 
court. 

(2)  Since  the  collection  by  the  court  for  the  benefit  of 
the  injured  party  of  the  amount  of  the  worthless  check 
is  no  part  of  the  punishment  for  the  offense,  it  can  only 
be  accomplished  as  a  condition  of  a  suspended  sentence. 
It  thus  appears  that  defendant  must  be  present  personally 
or  through  counsel  to  receive  and  consent  to  judgment 
before  the  court  may  accept  from  defendant  the  amount 
of  the  check  for  the  benefit  of  the  injured  party.  If  no 
collection  of  the  amount  of  the  check  is  involved,  ac- 
ceptance by  the  court  of  a  written  waiver  of  appearance 
and  plea  of  guilty  together  with  standard  fine  and  cost 
would  appear  to  be  within  the  discretion  of  the  presiding 
judge.  The  clerk  is  empowered  to  accept  such  documents 
only  in  cases  involving  traffic  offenses.  G.S.  7A-146(8), 
7A-180(4),7A-181. 

With  respect  to  Conclusion  2,  N.C.A.G.  Opinion  dated  3  November  1964,  to 
Honorable  Gene  Kelly,  Justice  of  the  Peace,  observed  that  in  such  cases: 

"Collection  of  a  check  is  a  civil  matter  unless  perhaps,  payment 
was  made  a  condition  of  suspension  of  sentence  upon  conviction 
of  giving  the  worthless  check." 

That  opinion  further  observed  that  under  some  conditions : 

"Some  courts  are  inclined  to  take  a  dim  view  of  using  the  obvious 
device  of  a  criminal  prosecution  in  an  effort  to  collect  a  civil  debt." 

Although,  collection  of  the  check  is  no  part  of  punishment  for  the  crime 
(G.S.  14-107),  a  suspended  sentence  or  probation  judgment  requiring  de- 
fendant to  make  reparation  to  the  party  injured  by  his  crime  is  recognized 
and  approved.  G.S.  15-197,  G.S.  15-199(10). 

It  is  the  view  of  this  office  that  this  device,  when  utilized,  requires  the 
presence  of  defendant  or  his  counsel  in  court  on  the  occasion  of  rendition 
of  the  judgment. 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
~  Assistant  Attorney  General 

T.  Buie  Costen,  Staff  Attorney  ■' 

8  May  1969 

Subject:  Courts;   Jurisdiction;    Claim   and   Delivery;    Defendant  Re- 

sides Outside  County  Where  Suit  is  Instituted 
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Requested  by:     Honorable  Virginia  S.  Duncan 
Clerk  of  Superior  Court 
Rutherford  County 

Question:  In  civil  actions  wherein  the  ancillary  remedy  of  claim  and 

delivery  is  sought  and  the  defendant  resides  outside  the 
county  where  the  action  is  instituted  does  a  (1)  magistrate, 
(2)  district  court,  or  (3)  superior  court,  have  jurisdiction? 

Conclusion:  (1)     No. 

(2)  Yes,  where  the  monetary  relief  sought  is  less  than 
$5,000. 

(3)  Yes,  where  the  monetary  relief  sought  is  more  than 
$5,000. 


G.S.  7A-210  provides  in  part: 


"For  purposes  of  this  article  a  small  claim  action  is  a  civil  action 
wherein: 


"(2)  The  only  principal  relief  prayed  is  monetary,  or  the  re- 
covery of  specific  personal  property,  or  summary  ejectment,  or 
any  combination  of  the  foregoing  in  properly  joined  claims; 
and  .... 

"The  seeking  of  the  ancillary  remedy  of  claim  and  delivery  does 
not  prevent  an  action  otherwise,  qualifying  as  a  small  claim  action 
under  this  article  from  so  qualifying."  (Emphasis  added.) 

G.S.  7A-211  provides: 

"§7A-211.  Small  claim  actions  assignable  to  magistrates. — In  the 
interest  of  speedy  and  convenient  determination,  the  chief  district 
judge  may,  in  his  discretion,  by  specific  order  or  general  rule, 
assign  to  any  magistrate  of  his  district  any  small  claim  action 
pending  in  his  district  if  the  defendant  is  a  resident  of  the  county 
in  which  the  magistrate  resides.  If  there  is  more  than  one  de- 
fendant, at  least  one  of  them  must  be  a  bona  fide  resident  of  the 
county  in  which  the  magistrate  resides."   (Emphasis  added.) 

Thus  in  every  instance  the  defendant  must  reside  in  the  county  where  the 
suit  is  instituted  in  order  for  a  magistrate  to  have  jurisdiction. 

G.S.  7A-243  provides,  in  part: 

"§7A-243.  Proper  division  for  trial  of  civil  actions  generally  de- 
termined by  amount  in  controversy. — Except  as  otherwise  pro- 
vided in  this  article,  the  district  court  division  is  the  proper 
division  for  the  trial  of  all  civil  actions  in  which  the  amount  in 
controversy  is  five  thousand  dollars  ($5,000)  or  less;  and  the 
superior  court  division  is  the  proper  division  for  the  trial  of  all 
civil  actions  in  which  the  amount  in  controversy  exceeds  five  thou- 
sand dollars  ($5,000). 
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"For    purposes    of    determining    the    amount    in    controversy,    the 

following  rules   apply  whether  the   relief  prayed   is   monetary   or 

nonmonetary,    or   both,    and    with    respect    to    claims    asserted    by 

complaint,  counterclaim,  cross-complaint  or  third  party  complaint: 
« 

"(2)  Where  monetary  relief  is  prayed,  the  amount  prayed  for  is 
in  controversy  unless  the  pleading  in  question  shows  to  a  legal 
certainty  that  the  amount  claimed  cannot  be  recovered  under  the 
applicable  measure  of  damages.  The  value  of  any  property  seized 
in  attachment,  claim  and  delivery,  or  other  ancillary  proceeding, 
is  not  in  controversy  and  is  not  considered  in  determining  the 
amount  in  controversy."  (Emphasis  added.) 

Thus  whether  the  action  should  be  heard  in  district  court  or  superior  court 
would  depend  on  the  amount  of  monetary  relief  prayed  for.  There  is  no 
statutory  restriction  concerning  the  residency  of  the  defendant  as  to  civil 
actions  (wherein  the  ancillary  remedy  of  claim  and  delivery  is  sought) 
instituted  in  district  court  and  superior  court. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


26  May  1969 
Subject: 


Courts;    Jurisdiction;    Concurrent   Jurisdiction,    District    & 
Superior  in  Misdemeanor  Cases 


Requested  by:     Mr.  Herbert  Small,  Solicitor 
First  Solicitorial  District 

Question:  Under  G.S.  7-64,  does  the  superior  court  have  concurrent 

jurisdiction  in  misdemeanor  cases  with  the  district  court 
under  G.S.  7A-272  ? 

Conclusion:  No.     In  State  v   Wall,  271   N.C.   675,  our  Supreme  Court 

held  that  the  Constitution,  as  amended  in  1962  rewriting 
Article   IV  thereof,  and  the   enactment  of  Chapter  7A   of 
,  the  General  Statutes,  pursuant  to  the  constitutional  man- 

date requiring  a  uniform  judicial  system,  has  rendered 
G.S.  7-64  obsolete,  and  that  the  superior  court  has  no 
jurisdiction  in  misdemeanor  cases  except  as  specifically 
provided  in  G.S.  7A-271. 

In  the  case  of  State  v  Wall,  271  N.C.  675,  the  question  presented  above 
was  considered  by  our  Supreme  Court,  and  it  was  held  that  G.S.  7-64 
became  obsolete  under  Article  IV  of  the  North  Carolina  Constitution,  as 
amended  in  1962,  and  the  enactment  of  the  Judicial  Department  Act  of 
1965.  The  court  referred  to  the  general  repeal  clause  in  the  Judicial  Act, 
and  also  noted  that  one  legislature  cannot  restrict  or  limit  by  statute  the 
right  of  a   succeeding  legislature   to   exercise   its   constitutional   power   to 
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legislate  in  its  own  way.  Thus,  in  those  counties  where  the  District  Court 
System  has  been  established,  G.S.  7-64  is  not  controlling,  and  the  jurisdic- 
tion of  the  district  court  over  misdemeanor  cases  is  exclusive  and  original 
except  in  those  instances  set  forth  in  G.S.  7A-271. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

24  January  1969 

Subject:  Courts;  Jurisdiction;  Tax  Foreclosure  Suits;   Authority  of 

Superior  or  District  Court  to  Grant  Judgment  by  Default 
Final 

Requested  by:     Mr.  F.  C.  Paschall 

Pender  County  Tax  Attorney 

Questions:  (1)     Does   a   district  court  have   jurisdiction   in   tax   fore- 

closure suits  brought  under  G.S.  105-414? 

(2)  Does  a  superior  or  district  court  have  authority  to 
grant  judgment  by  default  final,  as  provided  in  G.S.  1-211, 
in  tax  foreclosure  suits  brought  under  G.S.  105-414? 

Conclusions:  (1)  District  courts  have  jurisdiction  in  tax  foreclosure 
suits  subject  to  the  provisions  of  G.S.  7A-243  relating  to 
the  amount  in  controversy. 

(2)  There  is  serious  doubt  that  superior  or  district  courts 
have  authority  to  grant  judgment  by  default  final,  as  pro- 
vided in  G.S.  1-211,  in  tax  foreclosure  suits  brought  under 
G.S.  105-414. 

In  your  letter  of  January  10  you  asked  our  opinion  on  the  questions  which 
appear  above. 

In  our  view,  G.S.  7A-193  clearly  grants  the  district  courts  jurisdiction  to 
hear  tax  foreclosure  suits  brought  pursuant  to  G.S.  105-414,  provided  the 
amount  in  controversy  does  not  exceed  five  thousand  dollars.  See  G.S. 
7A-243. 

With  respect  to  the  second  question  above,  judgments  by  default  final  can 
only  be  taken  in  those  instances  listed  in  G.S.  1-211.  It  does  not  appear 
to  us  that  a  tax  foreclosure  suit  brought  under  G.S.  105-414  comes  under 
any  of  the  type  actions  listed  in  G.S.  1-211,  unless  the  suit  could  be  termed 
a  suit  for  the  ".  .  .  breach  of  an  express  or  implied  contract  to  pay  .  .  .". 
(G.S.  1-211(1))  Such  an  interpretation  of  G.S.  1-211(1)  by  the  courts 
appears  doubtful  to  us. 

You  may  wish  to  see  clarifying  legislation  while  the  General  Assembly  is 

in  session. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 
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10  April  1969 

Subject:  Courts;    Jury    Trial;    Divorce;    Waiver    of    Jury    Trials    in 

District  Court 

Requested  by:     Honorable  Lewis  Bulwinkle 
Chief  District  Judge 
27th  Judicial  District 

Question:  May  the  parties  to  a  divorce  action  in  district  court  waive 

a  jury  trial,  under  the  provisions  of  G.S.  7A-196(d),  where 
the  action  is  based  on  a  one  year  separation  and  the  de- 
fendant has  not  been  personally  served  with  summons  or 
has  not  accepted  service  of  summons  ? 

Conclusion:  Parties  to  a  divorce  action  brought  on  the  grounds  of  one 

year's  separation,  as  provided  in  G.S.  50-5(4)  or  50-6, 
may  not  waive  a  jury  trial  in  district  court  under  the 
provisions  of  G.S.  7A-196(d),  where  there  has  been  no 
personal  service  of  summons  on  the  defendant  or  ac- 
ceptance of  summons  by  the  defendant. 

In  a  letter  of  March  21,  it  was  pointed  out  with  respect  to  jury  trials  in 
district  court  that  G.S.  7A-196  provides,  in  part,  as  follows: 

"(b)  Any  party  may  demand  a  trial  by  jury  of  an  issue  triable 
of  right  by  a  jury  by  filing  in  the  office  of  the  clerk  of  superior 
court  a  demand  therefor  in  writing  at  any  time  after  the  com- 
mencement of  the  action  and  not  later  than  10  days  after  the 
filing  of  the  last  pleading  directed  to  the  issue,  or  after  the  entry 
of  an  order  transferring  the  cause  to  the  district  court  division, 
whichever  occurs  first.  The  demand  may  be  endorsed  upon  a 
pleading  of  the  party." 

"(d)  The  failure  of  a  party  to  file  a  demand  as  required  by  this 
section  constitutes  a  waiver  by  him  of  trial  by  jury." 

It  was  also  noted  that  G.S.  50-10  provides  as  follows: 

"The  material  facts  in  every  complaint  asking  for  a  divorce  shall 
be  deemed  to  be  denied  by  the  defendant,  whether  the  same  shall 
be  actually  denied  by  pleading  or  not,  and  no  judgment  shall  be 
given  in  favor  of  the  plaintiff  in  any  such  complaint  until  such 
facts  have  been  found  by  a  jury,  and  on  such  trial  neither  the 
husband  nor  wife  shall  be  a  competent  witness  to  prove  the 
adultery  of  the  other,  nor  shall  the  admissions  of  either  party  be 
received  as  evidence  to  prove  such  fact.  Notwithstanding  the  above 
provisions,  the  right  to  have  the  facts  determined  by  a  jury  shall 
be  deemed  to  be  waived  in  divorce  actions  based  on  a  one  year 
separation  as  set  forth  in  G.S.  50-5(4)  or  50-6,  where  defendant 
has  been  personally  served  with  summons,  whether  within  or 
without  the  State,  or  where  the  defendant  has  accepted  service  of 
summons,  whether  within  or  without  the  State,  unless  such  de- 
fendant, or  the  plaintiff,  files  a  request  for  a  jury  trial  with  the 
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clerk  of  the  court  in  which  the  action  is  pending-,  prior  to  the  call 
of  the  action  for  trial. 

"In  all  divorce  actions  tried  without  a  jury  as  in  this  section 
provided,  the  presiding  judge  shall  answer  the  issues  and  render 
judgment  thereon." 

The  facts  here  do  not  bring  the  action  within  the  exceptions  (personal 
service  or  acceptance  of  summons)  provided  for  in  G.S.  50-10. 

The  object  of  G.S.  50-10  was  ".  .  .  to  prevent  judgment  being  taken  by 
default  or  by  collusion,  and  to  require  the  facts  to  be  found  by  a  jury." 
Campbell  v  Campbell,  179  N.C.  413,  102  S.E.  737  (1920). 

Repeals  of  statutes  by  implication  are  not  favored.  State  v  Woodside,  30 
N.C.  104;  Simonton  v  Lanier,  71  N.C.  498. 

G.S.  7A-296,  of  course,  makes  no  reference  to  G.S.  50-10.  Therefore  G.S. 
7A-296(d)  does  not  modify  the  provisions  of  G.S.  50-10. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

16  September  1969 

Subject:  Courts;  Magistrates;  Appeal  from 

Requested  by:     Mr.  W.  H.  S.  Burgwyn,  Jr.,  Solicitor 
Sixth  Judicial  District 

Question:  In  criminal  matters,  does  an  appeal  from  the  judgment  of 

the  magistrate  lie  to  the  district  court  or  to  the  superior 
court  ? 

Conclusion;  Appeals  from  magistrates  lie  to  the  district  court. 

Section  3,   Chapter  867,   Session  Laws   of   1969    (effective   June    16,    1969) 

amended  G.S.  7A-288  by  inserting  the  following  sentence. 

"Any  defendant  convicted  in  the  district  court  before  the  magis- 
trate may  appeal  to  the  district  court  for  trial  de  novo  before  the 
district  court  judge." 

The  amended  statute  appears  in  Pamphlet  No.  7,  Advance  Legislative 
Service  to  the  General  Statutes  of  North  Carolina. 

G.S.  7A-288  was  also  amended  in  a  particular  pertinent  to  such  appeals 
by  Section  26,  Chapter  1221,  Session  Laws  of  1969  (effective  July  1, 
1969),  which  has  not  yet  been  published.  When  published,  the  third 
sentence  thereof  will  read : 

"Notice  of  appeal  may  be  given  orally  in  open  court,  or  to  the 
clerk  in  writing  within  10  days  of  entry  of  judgment."  (Emphasis 
added.) 

Robert  Morgan,  Attorney  General 
T.  Buie  Costen,  Staff  Attorney 

[Editor's  Note:    G.S.  7A-288  was  subsequently  renumbered  G.S.  7A-290.] 
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Courts;  Magistrates;  Assignment  of  Small  Claims;  Juris- 
diction &  Venue 

Honorable  Robert  G.  Jarrett 
McDowell  County  Superior  Court 

Does  a  magistrate  have  jurisdiction  when  the  chief  district 
judge  assigns  a  small  claims  action  to  a  magistrate  when 
the  defendant  is  not  a  resident  of  the  county  in  which  the 
magistrate  resides  under  G.S.  7A-211? 

Conclusion:  Yes.     Although  G.S.  7A-211  clearly  provides  that  the  chief 

district  judge  may  assign  to  any  magistrate  in  his  district 
any  small  claims  action  pending  in  his  district,  if  the 
defendant  is  a  resident  of  the  county  in  which  the 
magistrate  resides,  G.S.  7A-212  provides  that  a  judgment 
in  a  small  claims  action  is  not  void,  voidable,  or  irregular 
because  it  was  improperly  assigned  to  the  magistrate,  but 
the  sole  remedy  for  improper  assignment  is  by  appeal  to 
the  district  judge  for  a  trial  de  novo.  Thus,  jurisdiction 
remains  in  the  magistrate,  notwithstanding  improper  as- 
signment. 

The  facts  reveal  that  a  small  claims  action  was  filed  in  McDowell  County, 
29th  Judicial  District.  Rutherford  County  is  in  this  district  and  defendant 
resides  in  Rutherford  County.  Defendant  works  in  McDowell  County  and 
incurred  the  debt  in  McDowell  County.  The  action  was  assigned  to  a 
magistrate  in  McDowell  County  for  trial.  The  magistrate  questions  her 
right  to  hear  the  action  since  the  defendant  resides  in  Rutherford  County. 
Under  G.S.  7A-211,  the  action  should  be  assigned  to  a  magistrate  in 
Rutherford  County,  which  is  defendant's  county  of  residence. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


10  June  1969 
Subject : 


Requested  by: 


Question: 


Conclusion: 


Courts ;    Magistrates ; 
Under  G.S.  6-21.1 


Attorney  Fees;   Authority  to   Allow 


Mrs.  Betty  Withers,  Assistant  Clerk 
Guilford  County  Superior  Court 

Under  G.S.  6-21.1,  does  a  magistrate  have  authority  to 
allow  attorney  fees  upon  a  finding  that  there  was  an 
unwarranted  refusal  by  the  defendant  insurance  company 
to  pay  the  claim  which  constitutes  the  basis  of  such  suit? 

Yes.  A  magistrate  is  an  officer  of  the  district  court,  which 
is  a  court  of  record,  and  in  an  action  within  the  jurisdiction 
of  the  magistrate  he  would  have  the  authority  to  allow 
attorney  fees  as  provided  in  G.S.  6-21.1. 
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Under  G.S.  6-21.1,  where  an  action  for  personal  injury  or  property  damage 
or  suit  against  an  insurance  company  under  a  policy  issued  by  the  de- 
fendant insurance  company  has  been  instituted  in  a  court  of  record,  and 
the  amount  of  the  recovery  is  $1000  or  less,  the  presiding  judge  may  in 
his  discretion  allow  reasonable  attorney  fees  upon  a  finding  by  the  court 
that  there  was  an  unwarranted  refusal  by  the  insurance  company  to  pay 
the  claim  which  constitutes  the  basis  of  the  suit. 

Article  IV  of  the  North  Carolina  Constitution  created  the  General  Court 
of  Justice,  which  is  a  unified  judicial  system  consisting  of  an  appellate 
division,  a  superior  court  division,  and  a  district  court  division.  Under 
Section  8  of  Article  IV,  a  magistrate  is  constituted  an  officer  of  the  district 
court.  Under  the  various  provisions  of  Chapter  7A  of  the  General  Statutes, 
the  district  courts  and  magistrate  courts  are  courts  of  record. 

Thus,  in  a  case  that  comes  within  the  purview  of  G.S.  6-21.1  and  within 
the  jurisdiction  of  the  magistrate,  the  magistrate  would  have  the  authority 
to  make  a  determination  and  allowance  for  attorney  fees  as  provided  in 
G.S.  6-21.1. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


24  June  1970 
Subject: 
Requested  by: 


Courts;  Magistrates;  Nomination  and  Appointment  of 

Honorable  Ralph  A.  Allison 

Clerk  of  Superior  Court,  Clay  County 

Question:  When  the  clerk  of  superior  court  has  complied  with  the 

provisions  of  G.S.  7A-171,  and  submitted  the  names  of 
nominees  for  magistrates  to  the  senior  regular  resident 
superior  court  judge,  and  the  judge  refuses  to  appoint  from 
the  list  of  names  what  action  can  be  taken  to  cause  the 
judge  to  comply  ? 

Conclusion:  G.S.  7A-171  provides  that  not  later  than  the  first  Monday 

in  November,  the  senior  regular  resident  superior  court 
judge  shall,  from  the  nominations  submitted  by  the  clerk, 
appoint  magistrates  to  fill  the  minimum  quota  established 
for  the  county.  (Emphasis  added.)  This  is  a  duty  imposed 
upon  the  judge,  a  public  officer,  by  law  and  the  writ  of 
mandamus  is  the  proper  remedy  to  compel  the  perfor- 
mance of  an  existing  legal  duty. 

G.S.  7A-171  imposes  the  duty  upon  the  judge  to  appoint  from  the  names 
submitted  by  the  clerk  the  number  of  magistrates  to  fill  the  minimum 
quota  for  the  county.  This  is  a  ministerial  duty.  Although  the  judge  has 
the  discretionary  power  to  decide  which  persons  he  will  appoint  from  the 
list  of  names,  he  is  required  by  statute  to  appoint  the  minimum  quota 
of  magistrates  for  the  county. 
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In  Hospital  v  Joint  Committee,  234  N.C.  673,  it  is  said:  "Mandamus  is  the 
proper  remedy  to  compel  public  officials  ...  to  perform  a  purely  ministerial 
duty  imposed  by  law,  where  it  is  made  to  appear  that  the  plaintiff,  being 
without  adequate  remedy,  has  a  present,  clear,  legal  right  to  the  thing 
claimed  and  it  is  the  duty  of  the  respondent  to  render  it  to  him." 

"But  as  a  general  rule,  the  writ  of  mandamus  may  not  be  invoked  to 
review  or  control  the  acts  of  the  public  officers  and  boards  in  respect  to 
matters  requiring  and  depending  upon  the  exercise  of  discretion.  ...  In 
such  cases  mandamus  lies  only  to  compel  public  officials  to  take  action,  but 
ordinarily  it  will  not  require  them,  in  matters  involving  the  exercise  of 
discretion,  to  act  in  any  particular  way.  .  .  .  However,  the  rule  is  that  the 
discretion  must  be  exercised  according  to  law;  and  mandamus  will  issue 
to  control  or  review  discretionary  acts  where  it  is  made  to  appear  that  the 
discretion  has  been  abused." 

Robert  Morgan,  Attorney  General 
'  '  James  F.  Bullock, 

Deputy  Attorney  General 


18  June  1970 
Subject: 


Courts;  Magistrates;  Peace  Warrant;  Power  to  Issue 


Requested  by:     Mr.  Kenneth  A.  Griffin 
Attorney  at  Law 

Question:  Does  a  magistrate  under  the  District  Court  System  have 

authority  to  issue  peace  warrants  ? 

Conclusion:  No.  j      .  ,  ' 

Chapter  310,  Session  Laws  of  1965  conferred  the  power  to  issue  peace 
warrants  upon  magistrates  (G.S.  7A-273(e)).  Section  25,  Chapter  1190, 
Session  Laws  of  1969,  deleted  the  words  "peace  and"  from  G.S.  7A-273, 
thereby  removing  from  the  magistrate  the  power  to  issue  peace  warrants. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


31  March  1969 
Subject: 


Requested  by: 


Question: 


Courts;  Magistrates;  Power  to  Suspend  Judgment,  Proba- 
tion 

Mr.  Charles  B.  Winberry 
District  Prosecutor 

Does  a  magistrate  of  the  General  Court  of  Justice,  with 
reference  to  misdemeanor  cases  (G.S.  7A-273(1))  but 
not  including  traffic  cases,  have  the  power  to  suspend 
judgment  and  place  the  defendant  on  probation  under 
G.S.  15-197? 
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Conclusion:  Yes.       The  judicial  power  of  the   State   is  vested   in  the 

General  Court  of  Justice,  which  consists  of  an  appellate 
division,  a  superior  court  division,  and  a  district  court 
division.  N.C.  Constitution,  Article  IV,  Sections  1  and  2. 

Both  by  the  Constitution  and  statutory  law  a  magistrate  is  an  officer  of 
the  district  court.  N.C.  Constitution,  Article  IV,  Section  8;  G.S.  7A-170. 
The  General  Court  of  Justice  and  its  several  divisions  are  courts  of  record. 
(See  Black's  Law  Dictionary,  3rd  Ed.,  p  458;  G.S.  7A-293;  G.S.  7A-175; 
G.S.  7A-224.) 

G.S.  7A-273(1)  grants  jurisdiction  to  magistrates: 

"(1)  In  misdemeanor  cases,  other  than  traffic  offenses,  in  which 
the  maximum  punishment  which  can  be  adjudged  cannot  exceed 
imprisonment  for  thirty  days,  or  a  fine  of  fifty  dollars  ($50), 
exclusive  of  costs,  to  accept  guilty  pleas  and  enter  judgment;" 

The  limitation  of  30  days'  imprisonment  or  $50  fine  referred  to  in  the 
above  statute  does  no  more  than  define  or  identify  those  misdemeanors 
over  which  the  magistrates  have  jurisdiction.  This  language  does  not 
restrict  the  court's  authority  to  suspend  judgment  or  to  place  defendant 
upon  probation. 

In  State  v  Miller,  225  N.C.  213,  it  is  said: 

"The  inherent  power  of  a  court  having  jurisdiction  to  suspend 
judgment  or  stay  execution  of  sentence  on  conviction  in  a  criminal 
case  for  a  determinate  period  and  for  a  reasonable  length  of  time 
has  been  recognized  and  upheld  in  this  jurisdiction.  S  v  Crook, 
115  N.C.  760;  S  v  Hilton,  151  N.C.  687,  65  S.E.  1011;  S  v  Everitt, 
164  N.C.  399,  79  S.E.  274;  S  v  Tripp,  168  N.C.  150,  83  S.E.  630; 
5  V  Wilson,  216  N.C.  130,  4  S.E.2d  440;  S  v  Hardin,  183  N.C.  815, 
112  S.E.  593;  S  V  Ray,  212  N.C.  748,  194  S.E.  472;  S  r  Henderson, 
206  N.C.  830,  175  S.E.  201;  ^  v  Calcutt,  219  N.C.  545,  15  S.E.2d  9. 
The  authority  so  to  do  is  now  conferred  by  statute.  G.S.  15-197." 

InS  V  Simmington,  235  N.C.  612,  it  is  stated : 

"A  court  has  the  inherent  power  to  suspend  a  judgment  or  stay 
execution  of  a  sentence  in  a  criminal  case.  (S  v  Miller,  225  N.C. 
213,  34  S.E.2d  143,  and  cases  cited;  S'  v  Jackson,  226  N.C.  66, 
36  S.E.2d  706;  S  v  Smith,  233  N.C.  68,  62  S.E.2d  495.  The  pro- 
bation statute.  General  Statutes,  Ch.  15,  Art.  20,  adopted  in  1937, 
did  not  withdraw  this  authority  from  the  courts.  That  Act  pro- 
vides a  procedure  which  is  cumulative  and  concurrent  rather  than 
exclusive. 

"While  the  court  was  without  jurisdiction  to  compel  defendant  to 
pay  the  damages  inflicted  on  penalty  of  imprisonment,  this  does 
not  mean  that  it  might  not  suspend  the  execution  of  the  sentence 
of  imprisonment  on  condition  the  defendant  compensate  those 
whom  he  had  injured.  Such  disposition  of  the  care  merely  gave 
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him  the  option  to  serve  his  sentence  or  accept  the  conditions  im- 
posed. jS  V  Smith,  supra.  If  he  was  not  content,  he  had  the  right 
either  to  reject  the  conditions  or  to  appeal.  jS  v  Miller,  supra." 

InS  V  Griffin,  246  N.C.  at  page  683,  we  find : 

"  'The  inherent  power  of  a  court  having  jurisdiction  to  suspend 
judgment  or  stay  execution  of  sentence  on  conviction  in  a  criminal 
case  for  a  determinate  period  and  for  a  reasonable  length  of 
time  has  been  recognized  and  upheld  in  this  jurisdiction.'  S  v 
Miller,  225  N.C.  213,  34  S.E.2d  143;  G.S.  15-197  (citing  cases). 
The  time  during  which  the  execution  of  a  sentence  may  be  sus- 
pended may  not  exceed  five  years.  G.S.  15-200." 

G.S.  15-197  provides: 

"After  conviction  or  plea  of  guilty  or  nolo  contendere  for  any 
offense,  except  a  crime  punishable  by  death  or  life  imprisonment, 
the  judge  of  any  court  of  record  with  criminal  jurisdiction  may 
suspend  the  imposition  or  the  execution  of  a  sentence  and  place 
the  defendant  on  probation  or  may  impose  a  fine  and  also  place  the 
defendant  on  probation.  All  conditional  releases  by  way  of  suspen- 
sion of  rendition  of  sentence,  suspension  of  execution  of  sentence, 
or  otherwise  may  be  modified  as  is  provided  by  the  terms  of  this 
article." 

In  S  V  Cole,  241  N.C.  at  page  582,  the  Supreme  Court  stated: 

"True,  courts  having  jurisdiction  may  pronounce  judgment  as  by 
law  provided;  and  then,  with  the  defendant's  consent,  express  or 
',  implied,  suspend  execution  thereof  upon  prescribed  conditions. 
Long  recognized  as  an  inherent  power  of  the  court,  such  authority 
is  now  recognized  expressly  by  statute.  S  v  Miller,  225  N.C.  213, 
34  S.E.2d  143,  and  cases  cited;  G.S.  15-197." 

Thus,  it  is  evident  that,  except  in  traffic  cases,  magistrates  have  both  the 
inherent  and  statutory  authority  to  suspend  judgment  and  to  place  the 
defendant  on  probation  upon  a  plea  of  guilty  to  a  crime  over  which  the 
magistrate  has  jurisdiction. 

.  Robert  Morgan,  Attorney  General 

^  James  F.  Bullock, 

Deputy  Attorney  General 


28  May  1969  _  ' 

Subject:  Courts;   Magistrates;   Probate  and  Registration  of  Instru- 

ments; Certificate  of  Clerk  of  Superior  Court  Not  Required 
'  When  Magistrate  Takes  Acknowledgment 

Requested  by:     Mr.  David  Clark 

Lincoln  County  Attorney 
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Question:  When  a  district  court  magistrate   takes   the   acknowledg- 

ment of  an  instrument  and  the  instrument  is  to  be  re- 
corded in  a  county  other  than  that  of  the  magistrate, 
must  the  instrument,  to  be  registered,  be  accompanied  by 
a  certificate  of  the  clerk  of  superior  court  of  the  county 
in  which  the  magistrate  resides  ? 

Conclusion:  No. 

Magistrates  have  authority  to  take  acknowledgments  of  instruments  as 
provided  in  G.S.  47-1.  See  G.S.  7A-292(9). 

There  is  no  statutory  provision  for  or  requirement  for  a  magistrate  to 
have  a  seal. 

G.S.  47-5  provides : 

"When  seal  of  officer  necessary  to  probate. — When  proof  or 
acknowledgement  of  the  execution  of  any  instrument  by  any  maker 
of  such  instrument,  whether  a  married  woman  or  other  person  or 
corporation,  is  had  before  any  official  authorized  by  law  to  take 
such  proof  and  acknowledgment,  and  such  official  has  an  official 
seal,  he  shall  set  his  official  seal  to  his  certificate.  If  the  official 
before  whom  the  instrument  is  proved  or  acknowledged  has  no 
official  seal,  he  shall  certify  under  his  hand,  and  his  private  seal 
shall  not  be  essential.  When  the  instrument  is  proved  or  acknowl- 
edged before  the  clerk  or  deputy  clerk  of  the  superior  court  of 
the  county  in  which  the  instrument  is  to  be  registered,  the  official 
seal  shall  not  be  necessary."  (Emphasis  added.) 

Notwithstanding  G.S.  47-5,  the  certificate  of  a  justice  of  the  peace  must 
be  accompanied  by  the  clerk  of  superior  court's  certificate  (see  G.S.  47-4) 
when  the  instrument  is  off'ered  for  registration  outside  the  county  of  the 
justice  of  the  peace.  However,  there  is  no  such  requirement  with  respect 
to  a  magistrate's  certificate. 


Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


4  June  1969 
Subject: 


Courts;    Prosecutors;    Private    Attorney    Assisting    Prose- 
cutor on  Per  Diem  Basis  May  Practice  Law 


Requested  by:     Mr.  Frank  B.  Rankin,  Chief  Prosecutor 
27th  District 

Question:  May    an    attorney    designated    to    assist    a    district    court 

solicitor  on  a  per  diem  basis,  under  G.S.  7A-165,  continue 
practice  both  civil  and  criminal  law  ? 
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Although  the  district  prosecutor  and  the  full-time  assistant 
prosecutor  is  prohibited  from  practicing  law,  G.S.  7A-165 — 
which  authorizes  an  attorney  to  be  designated  to  assist  in 
prosecuting  criminal  cases  on  a  per  diem  basis — does  not 
prohibit  such  attorney  from  practicing  law.  However,  the 
question  as  to  criminal  practice  involves  a  matter  of  ethics 
which  should  be  submitted  to  the  Ethics  Committee  of  the 
North  Carolina  Bar  for  determination. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


30  December  1969 


Subject: 


Courts;  Public  Defender;   Compensation;  Full-Time  Duties 


Requested  by:     Mr.  Wallace  C.  Harrelson 
Public  Defender 
Eighteenth  Judicial  District 

Questions:  (1)     Under  G.S.  7A-465,  is  a  public  defender  entitled  to 

the  $3,000  travel  allowance  authorized  for  solicitors  in 
G.S.  7-45(a)? 

(2)  May  a  public  defender  be  employed  as  an  instructor 
and  teach  at  night  ?  i 

Conclusions:  (1)  Yes.  G.S.  7A-465  merely  states  that  the  public  de- 
fender shall  have  the  same  compensation  as  that  of  a  full- 

'  t  time  district  solicitor.  G.S.  7-44  provides  that  a  full-time 

solicitor  shall  receive  $16,500  per  year,  and  such  salary  is 
in  lieu  of  fees  or  other  compensation  except  the  expense 
allowance  allowed  in  G.S.  7-45.  G.S.  7-45 (a)  provides  that 
in  addition  to  the  salary  set  forth  in  G.S.  7-44,  each 
solicitor  shall  receive  $3,000  per  year  as  reimbursement 
for  all  travel  and  subsistence  expenses.  Although  there  is 
room  for  a  contrary  construction,  it  appears  to  be  the 
intent  of  the  General  Assembly  to  compensate  a  public 
defender  equally  with  a  full-time  solicitor,  and  that  the 
$3,000  travel  and  subsistence  allowance  is  additional  com- 
pensation payable  to  the  public  defender. 

(2)  No.  The  language  of  G.S.  7A-465  is  so  clear  it 
negates  any  construction  other  than  that  a  public  defender 
must  devote  his  full  time  to  the  duties  of  his  office;  thus 
the  public  defender  could  not  have  other  employment  even 
on  a  part-time  basis. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


40]  ATTORNEY   GENERAL   OPINIONS  143 

25  February  1969 

Subject:  Courts;  Weapons;  Disposition  of  Personal  Property  Seized 

by  Police 

Requested  by:     Honorable  E.  D.  Kuykendall,  Jr. 
Chief  District  Judge 
18th  Judicial  District 

Question:  Is  G.S.  14-402  applicable  to  the  district  court  in  disposing 

of  weapons  seized  in  larceny  cases  ? 

Conclusion:  G.S.  14-402  is  not  applicable  to  the  court's  disposition  of 

personal  property,  including  weapons  seized  by  police  in 
larceny  cases.  A  general  statute  does  not  bind  the  State 
unless  the  State  is  expressly  mentioned  therein. 

The  Police  Department  of  Greensboro  has  accumulated  various  items  of 
personal  property  seized  in  larceny  cases,  including  pistols,  shotguns, 
knives,  etc.  The  district  court  is  preparing  to  order  the  disposition  of  this 
personal  property,  but  desires  to  be  advised  whether  G.S.  14-402  would 
prevent  the  court  from  disposing  of  the  property. 

G.S.  14-402  is  entitled  "Sale  of  certain  weapons  without  permit  forbidden," 
and  makes  it  unlawful  for  any  person,  firm,  or  corporation  to  sell,  give 
away,  or  dispose  of,  or  to  purchase  or  receive  the  weapons  named  therein 
unless  a  license  or  permit  shall  have  first  been  obtained  by  the  purchaser 
or  receiver. 

General  statutes  do  not  bind  the  State.  In  S  v  Garland,  29  N.C.  48,  it 
was  said:  "But  it  is  a  known  and  firmly  established  maxim  that  general 
statutes  do  not  bind  the  sovereign  unless  expressly  mentioned  in  them. 
Laws  are  prima  facie  made  for  the  government  of  the  citizen  and  not  of 
the  State  itself."  See:  Yancy  v  Highway  Comm.,  222  N.C.  106,  and  cases 
cited  therein. 

Thus,  the  court  would  not  be  prohibited  from  disposing  of  the  weapons; 
however,  should  the  order  of  disposition  require  a  sale  of  any  weapon 
embraced  within  G.S.  14-402,  the  purchaser  would  be  required  to  obtain 
the  required  permit. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

CRIMINAL  LAW  &  PROCEDURE 

14  January  1970 

Subject:  Criminal   Law   &    Procedure;    Abduction    of    Children;    Re- 

moval of  Child  from  State 

Requested  by:     Honorable  Roy  R.  Holdford,  Jr.,  Solicitor 
Second  Solicitorial  District 
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Question:  If  a  mother  has  abandoned  her  minor  children  but  there 

has  been  neither  an  adjudication  of  custody  of  the  children 
nor  a  judicial  order  terminating  the  mother's  parental 
rights,  is  the  mother  guilty,  under  the  provisions  of  G.S. 
14-41,  of  abducting  the  children  if  she  removes  them  from 
the  State  without  the  know^ledge  or  consent  of  the  father 
with  whom  the  children  are  residing  ? 

Conclusion:  If  a  mother  has  abandoned  her  minor  children  but  there 

has  been  neither  an  adjudication  of  custody  of  the  children 
nor  a  judicial  order  terminating  the  mother's  parental 
rights,  the  mother  is  not  guilty,  under  the  provisions  of 
G.S.  14-41,  of  abducting  the  children  if  she  removes  them 
from  the  State  without  the  knowledge  or  consent  of  the 
father  with  whom  the  children  are  residing. 

The  question  was  raised  in  a  letter  dated  October  28,  1969,  from  Mr. 
Holdford. 

Although  no  cases  were  found  specifically  in  point,  it  is  clear  from  an 
examination  of  the  case  of  Atkinson  v.  Downing,  175  N.C.  244  (1918), 
that  any  parent  may  have  custody  of  his  or  her  child  in  the  absence  of  a 
judicial  determination  to  the  contrary,  although  the  case  quotes  one 
authority  to  the  effect  that  a  father  generally  is  entitled  to  custody  of 
children  and  upon  the  death  of  the  father  the  mother  is  entitled  to  such 
custody.  Therefore,  it  is  not  deemed  to  be  the  intent  of  G.S.  14-41  that  a 
mother  will  be  guilty  of  a  criminal  oflFense  under  G.S.  14-41  if  she  removes 
her  children  from  the  home  of  their  father  and  if  she  removes  them  from 
the  State,  there  being  no  prior  adjudication  that  she  is  not  entitled  to  the 
custody  of  the  child.  Hence,  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
'  '  Robert  S.  Weathers,  Staff  Attorney 


31  July  1969 
Subject: 

Requested  by: 

Question: 


Conclusion: 


Criminal  Law  &  Procedure;  Abortions;  Incest;  No 
Necessity  for  Report  in  Seven  Days 

Honorable  James  H.  Carson,  Jr. 
Member  of  the  House  of  Representatives 

Must  an  act  of  incest  have  been  reported  to  law  enforce- 
ment agencies  or  court  officials  within  seven  days  after  its 
occurrence  in  order  for  a  lawful  abortion  to  be  performed 
with  respect  to  a  child  conceived  as  a  result  thereof? 

It  is  not  essential  to  the  lawfulness  of  an  abortion  under 
G.S.  14-45.1  with  respect  to  a  child  conceived  as  a  result 
of  an  act  of  incest  that  such  act  of  incest  be  reported  to 
law  enforcement  officers  or  court  officials  within  seven 
days  after  the  incestuous  act  occurred. 
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G.S.  14-45.1  plainly  does  require,  for  the  purposes  of  the  abortion  pro- 
visions thereof,  that  when  pregnancy  results  from  rape,  the  rape  must 
have  been  reported  to  a  law  enforcement  agency  or  court  official  within 
seven  days  after  the  alleged  date.  The  statute  does  not  contain  any  such 
provision  with  respect  to  reporting  an  act  of  incest. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


10  November  1969 

Subject:  Criminal  Law  &  Procedure;  Appeals;   District  to  Superior 

Court;  Jurisdiction  of  Superior  Court  Over  Lesser  Included 
and  Related  Misdemeanors 

Requested  by:     Honorable  Hubert  E.  May 

Special  Judge  of  the  Superior  Court 
Honorable  Walter  Cohoon 
Resident  Superior  Court  Judge 
1st  Judicial  District 

Question:  By  virtue  of  Sections  23,  24,  Chapter  1190,  Session  Laws 

of  1969,  can  the  Superior  Court  dispose  of  a  misdemeanor 
appealed  from  district  court  for  trial  de  novo  on  some 
basis  other  than  trial  for  the  specific  misdemeanor  charged 
in  the  warrant? 

Conclusion:  Yes.     The    superior    court,    in    this    situation    may    enter 

judgment  upon  plea  of  guilty  or  nolo  contendere  or  upon 
verdict  of  guilty  to  any  lesser  included  misdemeanor  em- 
braced by  the  warrant  or  to  any  "related  charge"  arising 
from  the  same  transaction  which  is  contained  in  a  bill  of 
indictment  returned  by  the  grand  jury. 

In  the  beginning,  it  must  be  realized  that  we  are  dealing  here  solely  with 
criminal  offenses  of  the  class  of  misdemeanor.  While  there  are  a  number 
of  felonies  which  embrace  lesser  included  offenses,  the  number  of  misde- 
meanors which  embrace  lesser  included  offenses  is  relatively  small.  Ex- 
amples may  be  found  in  such  misdemeanors  as:  assault  with  a  deadly 
weapon  (simple  assault);  engaging  in  pre-arranged  speed  competition 
(willful  speed  competition)  G.S.  20-141.3;  speeding  in  excess  of  80  miles 
per  hour  (exceeding  posted  speed  limit,  exceeding  safe  speed)  G.S.  20-141. 
The  unofficial  legislative  history  of  Sections  23,  24,  of  Chapter  1190, 
Session  Laws  of  1969  indicates  that  it  was  intended,  at  least  in  part,  to 
enable  superior  courts  to  reduce  a  backlog  of  drunk  driving  cases  pending 
on  appeal  from  inferior  courts  by  authorizing  the  superior  courts  to  dis- 
pose of  the  cases  upon  some  basis  other  than  trial  on  the  drunk  driving 
warrant,  presumably  by  accepting  pleas  of  guilty  to  the  offense  of  careless 
and  reckless  driving. 
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The  offense  of  careless  and  reckless  driving  (G.S.  20-140)  is  not  a  lesser 
included  offense  embraced  by  the  misdemeanor  of  drunk  driving  (G.S. 
20-138).  The  two  are  "separate  and  distinct  violations  of  law"  although 
they  may  be  so  related  to  the  same  transaction  as  to  permit  being  charged 
as  separate  counts  in  the  same  bill  of  indictment.  State  v.  Fields,  221  N.C. 
182  (1942). 

This  basic  premise  must  be  paramount  in  consideration  of  this  question: 

"There  can  be  no  trial,  conviction,  or  punishment  for  a  crime  with- 
out a  formal  and  sufficient  accusation.  In  the  absence  of  an  ac- 
cusation, the  court  acquires  no  jurisdiction  whatever  and  if  it 
assumes  jurisdiction,  a  trial  and  conviction  are  a  nullity."  State  v. 
McClure,  267  N.C.  212  (1966). 

We  must  also  start  with  this  basic  proposition:  When  a  misdemeanor 
conviction  is  appealed  from  an  inferior  court  to  the  superior  court,  the 
superior  court  can  dispose  of  the  case  by  judgment  on  a  plea  or  verdict 
of  guilty  to  any  lesser  included  offense  embraced  within  the  misdemeanor 
charged  in  the  warrant.  The  only  limitation  ever  placed  on  the  superior 
court  in  this  situation  is  that  it  cannot  convict  upon  a  "separate  and 
distinct"  charge  which  is  not  embraced  by  the  warrant.  State  v.  Simmons, 
256  N.C.  688  (1962).  Neither  the  Judicial  Act  of  1965,  Chapter  310, 
Session  Laws  of  1965  nor  Sections  23,  24,  Chapter  1190,  Session  Laws  of 
1969  is  considered  to  have  affected  this  principle  of  law. 

Thus  we  are  here  concerned  only  with  misdemeanors  which  are  NOT 
lesser  included  offenses  embraced  by  the  misdemeanor  charged  in  the 
warrant.  In  other  words,  the  situation  where  a  specific  misdemeanor  con- 
viction has  been  appealed  to  superior  court,  and  the  superior  court,  in  the 
interest  of  justice,  deems  it  best  that  the  defendant  be  tried  for  another 
separate  and  distinct  misdemeanor. 

Prior  to  implementation  of  the  Judicial  Act  of  1965,  some  inferior  courts 
had  exclusive  original  jurisdiction  of  some  misdemeanors.  The  superior 
court  was  powerless  to  try  these  misdemeanors  except  upon  appeal  from 
these  inferior  courts. 

By  virtue  of  G.S.  7-64  most  superior  courts  enjoyed  concurrent  jurisdiction 
with  the  inferior  courts  even  in  the  face  of  provisions  in  the  acts  estab- 
lishing the  inferior  courts  purporting  to  confer  exclusive  original  juris- 
diction upon  such  inferior  courts.  (In  1965  some  24  counties  were  exempted 
from  the  provisions  of  G.S.  7-64).  In  those  counties  in  which  G.S.  7-64 
was  in  effect,  any  offense  could  be  originally  tried  in  the  court  "first 
taking  cognizance  thereof",  whether  it  happened  to  be  the  superior  court 
or  the  inferior  court.  Thus  the  superior  courts  subject  to  G.S.  7-64  could  i 
reach  the  result  deemed  to  serve  the  best  interest  of  justice  by  the 
expedient  of  a  nol  pros  of  the  misdemeanor  charged  in  the  warrant  and 
trial  upon  a  bill  of  indictment  charging  the  misdemeanor  which  the  court  j 
felt  should  be  prosecuted  since  they  first  took  cognizance  of  the  latter 
charge.  This  may  appear  a  tortuous  process  but  the  peculiar  nature  of 
our  constitutional  provision  (Article  1,  §12)  and  our  statute  (G.S.  15-137) 
made  it  necessary. 
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However  after  implementation  of  the  Judicial  Act  of  1965,  even  this 
tortuous  process  could  not  be  followed.  In  State  v.  Wall,  271  N.C.  675 
(1967),  Justice  Bobbitt  held  that  G.S.  7-64  "became  obsolete"  and  did  not 
apply  in  any  county  in  which  the  district  court  had  been  established. 
Section  57(b)   of  Chapter  1190,  Session  Laws  of  1969,  expressly  repealed 

I  G.S.  7-64  altogether. 

i 
Justice  Bobbitt's  opinion  in   Wall  meant  that  the  district  court  had   "ex- 
clusive original  jurisdiction"  of  all  misdemeanors  except  those  which    (1) 
were   lesser  included   offenses   of  felonies,    (2)    were   initiated   by  present- 

!  ment  (exceedingly  rare),  (3)  could  be  consolidated  for  trial  with  a  felony, 
or  (4)  to  which  a  plea  of  guilty  was  tendered  in  lieu  of  a  felony  charge. 
(G.S.  7A-271). 

In  Wall  the  defendant  was  charged  in  two  warrants  with  a  felony  (larceny 
!]  or  automobile  valued  in  excess  of  $200),  and  a  misdemeanor  (operating  a 
motor  vehicle  without  a  license)  which  could  be  properly  consolidated  for 
trial  with  the  felony  under  G.S.  7A-271(3)  above.  But  in  superior  court 
the  grand  jury  returned  two  indictments  charging  (1)  temporary  larceny 
of  an  automobile  (G.S.  20-105,  a  misdemeanor)  and  operating  a  motor 
vehicle  without  a  license  (G.S.  20-7 (a)  also  a  misdemeanor.)  Justice 
Bobbitt  held  that  the  superior  court  could  not  try  the  defendant  upon  the 
indictments  but  was  bound  to  transfer  the  cause  to  the  district  court  for 
trial. 

;  Now,   no   defendant   can   be    tried    originally   upon   a   warrant   in    superior 

,  court;    a   bill   of   indictment   is    required.    G.S.    15-137,    State    v.    McClure, 

supra;  and  Wall,  supra  says  that  when   a  bill  of  indictment  is   returned 

for   a    misdemeanor    that   is    not   consolidated    with    a   felony    charge,    the 

superior  court  must  remand  the  case  to  district  court  for  trial. 

Into  this  already  confused  situation  come  Sections  23,  24,  Chapter  1190, 
Session  Laws  of  1969  which  state: 

"G.S.  7A-271(a)    .  .  .  the  superior  court  has  jurisdiction  to  try  a 
1  misdemeanor: 

(5)  When  a  misdemeanor  conviction  is  appealed  to  the  superior 
court  for  trial  de  novo,  to  accept  a  guilty  plea  to  a  lesser  included 
or  related  charge. 

(b)  The  jurisdiction  of  the  superior  court  over  misdemeanors 
appealed  from  the  district  court  to  the  superior  court  for  trial 
de  novo  is  the  same  as  the  district  court  had  in  the  first  instance." 

As  to  G.S.  7A-271(a)(5),  the  language  as  to  "a  lesser  included"  charge 
adds  nothing  since  the  superior  court  could  accept  such  pleas  without  it. 
The  language  as  to  "related  charge"  flies  directly  in  the  face  of  Wall, 
supra  since  an  accusation  is  required  (McClure,  supra)  and  the  only 
accusation  possible  is  a  bill  of  indictment  which  Wall  says  requires 
transfer  to  the  district  court  for  trial.  The  conflict  can  only  be  resolved  by 
deciding  that  the  language  of  Chapter  1190  authorizing  the  superior  court 
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to  accept  a  plea  of  guilty  to  a  related  charge  carries  with  it  the  authority 
to  formally  frame  the  accusation  which  is  essential  to  jurisdiction  to 
accept  the  plea,  and  we  are  of  that  opinion.  To  this  extent,  Wall,  supra 
seems  to  have  been  superseded  by  the  statute. 

Now — What  is  a  "related  charge"?  Black's  Law  Dictionary,  (4th  Ed.  1951), 
p.  1452  defines  "related"  as  "standing  in  relation;  connected;  allied;  akin". 
Perhaps  the  best  test  is  to  resort  to  G.S.  15-152.  Such  resort  indicates  that 
a  related  charge  must  be  a  charge  that  arises  from  the  "same  act  or 
transaction  or  .  .  .  (from)  .  .  .  two  acts  or  transactions  connected  together" 
which  could  properly  be  joined  with  the  original  charge  as  separate  counts 
in  the  same  bill  of  indictment. 

G.S.  7A-271(b)  purports  to  give  the  superior  court  the  same  jurisdiction 
over  misdemeanors  appealed  for  trial  de  novo  that  the  district  court  had 
in  the  first  instance.  That  was  "exclusive  original  jurisdiction".  G.S. 
7A-272(a). 

Obviously  two  courts  cannot  have  exclusive  original  jurisdiction  over  the 
same  offense.  "That  this  creates  an  impossible  situation  is  self-evident. 
.  .  .  The  two  sections  are  irreconciliable  .  .  ."  State  v.  Sloan,  238  N.C.  547 
(1953). 

As  did  the  Supreme  Court  in  Sloan,  we  hold  that  this  section  creates 
concurrent  jurisdiction  in  appeals  with  respect  to  the  particular  misde- 
meanor charged  in  the  warrant  and  any  lesser  included  misdemeanor 
embraced  therein.  It  clearly  was  not  intended  to  give  the  superior  court 
concurrent  jurisdiction  with  the  district  court  over  all  misdemeanors  and 
thus  can  add  nothing  to  the  "related  charge"  set  forth  in  G.S.  7A-271 
(a)(5). 

Having  ruled  that  G.S.  7A-271(a)(5)  gives  the  superior  court  jurisdiction 
to  accept  a  guilty  plea  to  a  related  offense,  how  can  the  superior  court 
supply  the  accusation  essential  to  sustain  that  jurisdiction  and  prevent  its 
judgment  from  being  a  nullity?  There  are  two  possible  procedures: 

(1)  Arraignment  after  return  by  the  grand  jury  of  a  bill  of  in- 
dictment containing  the  related  charge. 

(2)  Proper  waiver  of  indictment  for  the  related  charge  in  writing 
with  consent  of  counsel  and  arraignment  upon  written  infor- 
mation signed  by  the  solicitor  in  accord  with  G.S.  15-140. 

By  virtue  of  the  fact  that  G.S.  15-140  expressly  states  "The  provisions 
of  this  section  shall  not  apply  to  any  cases  heard  in  the  superior  court 
upon  an  appeal  from  an  inferior  court",  there  is  a  very  present  danger 
that  the  Appellate  Division  would  hold  the  latter  possibility  to  be  invalid. 
See  State  v.  Harrington,  5  N.C.  App.  622  (1968). 

Therefore,  the  first  procedure  is  considered  safest. 


40] 


ATTORNEY   GENERAL   OPINIONS 


149 


If  a  judgment  is  entered  upon  a  related  charge,  the  charge  appealed  from 
the  inferior  court  should  be  disposed  of  to  clear  the  docket,  presumably 
jby  nol  pros. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 
T.  Buie  Costen,  Staff  Attorney 


1  April  1969 
Subject: 

Requested  by: 

Question: 


Criminal  Law  &  Procedure;  Appeals  by  State  from  Superior 
Court  to  Court  of  Appeals 

Mr.  Roy  R.  Holdford,  Jr. 

Solicitor,  Second  Solicitorial  District 

When  a  warrant  is  quashed  in  superior  court,  does  the 
State  appeal  to  the  Supreme  Court  under  G.S.  15-179,  or 
to  the  Court  of  Appeals  under  Art.  5,  Chapter  7A  of  the 
General  Statutes  ? 

Conclusion:  Construing  G.S.  15-179,  G.S.  7A-27  and  G.S.  7A-35(d)   in 

pari  materia,  the  State  has  a  right  of  appeal  directly  to 
the  Court  of  Appeals  when  the  warrant  has  been  quashed 
in  the  superior  court. 

G.S.  15-179  provides  that  the  State  may  appeal  to  the  Supreme  Court  when 
the  warrant  has  been  quashed  upon  motion  of  the  defendant.  This  statute 
has  not  been  repealed.  However,  G.S.  7A-27  provides  for  appeals  of  right 
from  the  trial  division  of  the  General  Court  of  Justice.  G.S.  7A-27(b) 
grants  an  appeal  of  right  to  the  Court  of  Appeals  from  any  final  judgment 
of  a  superior  court.  G.S.  7A-35  provides  that  after  October  1,  1967,  all 
causes  appealed  from  the  superior  court,  other  than  criminal  cases  which 
impose  a  sentence  of  death  or  life  imprisonment,  shall  be  filed  in  the 
Court  of  Appeals. 

Construing  these  statutes  in  pari  materia,  it  is  apparent  that  the  legislative 
intent  is  for  the  State  to  appeal  to  the  Court  of  Appeals  except  in  those 
cases  set  forth  in  Chapter  7A  which  go  directly  to  the  Supreme  Court. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


6  December  1968 
Subject: 


Criminal  Law  &  Procedure;   Armed  Robbery;   Use  of  Toy 
Pistol 


Requested  by:     Mr.  L.  V.  Barger,  Detective  Sergeant 
Town  of  Mooresville 
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Conclusion:  A  defendant  using  a  toy  pistol,  or  other  simulated  weapon, 

apparently  cannot  be  convicted  of  armed  robbery  or  an 
attempt  to  commit  armed  robbery  under  the  authority  of 
State  V.  Keller,  214  N.C.  447  (1938),  but  under  a  proper 
factual  situation  may  be  convicted  of  common  law  robbery 
or  an  attempt  to  commit  common  law  robbery. 

In  your  letter  of  December  4,  1968,  you  state  that  a  defendant  attempted 
to  hold  up  a  truck  driver,  stating  to  him,  "Give  me  all  your  money  or  I'll 
shoot  you,"  and  was  holding  a  small  black  pistol  on  the  victim.  The  victim 
replied  that  he  had  no  money  and  the  defendant  left  the  area  but  was 
apprehended  some  twenty  minutes  later  and  it  was  ascertained  that  the 
pistol  he  used  was  a  toy  cap  pistol.  ^^ 

You  ask  to  be  advised  whether  a  person  may  be  convicted  of  attempted 
armed  robbery  where  a  toy  pistol  was  used. 

We  find  no  North  Carolina  cases  directly  on  point;  however,  the  case  of 
State  V.  Keller,  214  N.C.  447  (1938),  seems  to  indicate  that  the  defendant 
must  have  in  his  possession  at  the  time  a  firearm  or  other  dangerous 
weapon,  implement  or  means  whereby  the  life  of  a  person  is  endangered 
or  threatened.  In  this  case,  the  victim  did  not  actually  see  a  pistol,  but 
the  defendant  said  he  had  a  pistol  and  would  kill  the  victim  unless  he 
turned  over  his  money,  and  was  holding  something  against  the  victim's 
head  which  the  victim  believed  to  be  a  pistol. 

A  review  of  cases  in  other  jurisdictions  where  toy  pistols  or  simulated 
weapons  were  used,  shows  a  split  of  authority — some  holding  that  the 
person  may  be  convicted  of  armed  robbery.  However,  the  weight  of 
authority  seems  to  be  that  such  would  not  constitute  armed  robbery  in 
the  absence  of  an  appropriate  statute.  See:  61  A.L.R.  2d  996. 

The  North  Carolina  court  and  courts  of  other  jurisdictions  indicate  that 
the  defendant  may  be  convicted  of  common  law  robbery  or  the  attempt 
to  commit  common  law  robbery  under  similar  facts. 

It  would  appear,  therefore,  that  the  defendant  in  this  case  would  not  be 
guilty  of  armed  robbery  or  an  attempt  to  commit  armed  robbery,  but 
could  be  convicted  of  an  attempt  to  commit  common  law  robbery  if  the 
victim  felt  that  his  life  were  endangered  or  threatened. 

,  ,    iv  '      T.  W.  Bruton,  Attorney  General 

James  F.  Bullock, 

,.  '.s;/  iij  ■■-,■'  ■ 

., ,    ..  Deputy  Attorney  General 


8  May  1970 

Subject:  Criminal  Law  &  Procedure;  Arrest;  Service  of  a  Warrant 

on  Sheriff  for  Misdemeanor  by  State  Highway  Patrolman 

Requested  by:     Mr.  George  W.  Martin,  Prosecuting  Attorney 
Davie  County 
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I  Question:  When   a   trooper   of   the    North    Carolina    State    Highway 

i  Patrol    arrests    the    sheriff    of    a    county    for    operating    a 

I  motor   vehicle    while    under    the    influence    of    intoxicating 

liquor   and   serves    the   warrant   contained   in   the   uniform 

citation   which    is    properly   executed    upon    the    sheriff    at 

the  time  of  arrest,  does   such  constitute   sufficient  service 

.  upon  the  sheriff  or  is   it  necessary  to  have  a  long  form 

IJ  formal  warrant  served  on  the  sheriff  by  the  coroner  pur- 

'  suant  to  G.S.  152-8  ? 

Conclusion:  The    service    of    the    properly    executed    uniform    citation 

warrant  upon  the  sheriff  at  the  time  of  arrest  by  the 
trooper  of  the  State  Highway  Patrol  constitutes  sufficient 
service  and  no  action  on  the  part  of  the  coroner  is  re- 
quired. 

G.S.  20-188  states  in  part: 

"The  State  Highway  Patrol  shall  be  subject  to  such  orders,  rules 
i         and  regulations  as  may  be  adopted  by  the  Commissioner  of  Motor 
I         Vehicles,  with  the  approval  of  the  Governor,  and  shall  regularly 
patrol  the  highways  of  the  State  and  enforce  all  laws  and  regu- 
i  lations  respecting  travel  and  the  use  of  vehicles  upon  the  high- 

ways of  the  State  and  all  laws  for  the  protection  of  the  highways 
of  the  State.  To  this  end,  the  members  of  the  Patrol  are  given  the 
power  and  authority  of  peace  officers  for  the  service  of  any 
warrant  or  other  process  issuing  from  any  of  the  courts  of  the 
State  having  criminal  jurisdiction,  and  are  likewise  authorized  to 
arrest  without  warrant  any  person  who,  in  the  presence  of  said 
officers,  is  engaged  in  the  violation  of  any  of  the  laws  of  the 
State  regulating  travel  and  the  use  of  vehicles  upon  the  highways, 
or  of  laws  with  respect  to  the  protection  of  the  highways,  and 
they  shall  have  jurisdiction  anywhere  within  the  State,  irrespective 
of  county  lines."  (Emphasis  added.) 

The  offense  for  which  the  sheriff  was  arrested  was  committed  in  the 
presence  of  the  State  Highway  Patrolman  and  the  sheriff  was  arrested  for 
this  offense.  Authority  is  vested  in  the  State  Highway  Patrolman  by  G.S. 
20-188  to  arrest  "any  person"  who  in  his  presence  violates  any  of  the 
laws  of  the  State  regulating  travel.  The  authority  to  arrest  without 
warrant  being  vested  in  the  trooper  for  the  offense  in  question,  it  must 
necessarily  follow  that  he  could  serve  an  arrest  warrant  for  the  same 
offense. 

It  would  appear  that  G.S.  152-8  is  directed  to  civil  matters  in  which  the 
sheriff  has  an  interest  or  is  a  party  and  to  indictments  arising  out  of 
misconduct  in  office  such  as  misfeasance  or  malfeasance.  Service  of  process 
under  such  circumstances  is  purely  a  ministerial  duty  and  should  be 
directed  to  the  coroner. 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 
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5  February  1970 

Subject:  Criminal    Law    &    Procedure;    Arrest    Powers    of    Special 

Police;  Resisting  Arrest 

Requested  by:     Mr.  G.  R.  Rankin 

Vanguard  Security  Service 

Question:  Is  a  special  policeman,  commissioned  under  Chapter  74A 

a  public  officer  within  the  meaning  of  G.S.  14-223,  which 
makes  it  a  crime  to  resist  a  public  officer;  and  may  such 
special  policeman  arrest  for  a  crime  committed  in  his 
presence  and  on  premises  specified  in  G.S.  74A-2? 

Conclusion:  Yes.     A  special  policeman  appointed  by  the  Governor  pur- 

suant to  G.S.  74A-1  is  a  "public  officer"  within  the  mean- 
ing of  G.S.  14-223,  and  a  person  may  be  charged  with 
resisting  such  special  policeman.  A  special  policeman  has 
the  power  of  arrest  for  both  felonies  and  misdemeanors, 
and  may  arrest  for  any  crime  committed  in  his  presence 
while  such  officer  is  performing  his  duties  upon  those 
premises  where  he  is  authorized  to  be  under  G.S.   74A-2. 

G.S.  74A-1  authorizes  the  Governor  to  appoint  special  policemen  in  those 
instances  specified  therein. 

G.S.  74A-2  requires  every  policeman  so  appointed  shall,  before  entering 
upon  the  duties  of  his  office,  take  and  subscribe  to  the  usual  oath. 

This  statute  grants  such  policemen,  while  in  the  performance  of  the  duties 
of  their  employment,  all  the  powers  of  municipal  and  county  police  officers 
to  make  arrest  for  both  felonies  and  misdemeanors,  but  only  on  the  prop- 
erty or  premises  set  forth  in  the  statute.  .,..•, 

G.S.  74A-2  requires  such  policeman  to  file  a  bond,  before  entering  upon 
the  duties  of  his  office,  conditioned  upon  the  faithful  performance  of  the 
duties  of  his  office.  Such  bond  is  payable  to  the  State,  and  is  a  part  of 
the  blanket  bond  of  State  officers  provided  for  in  G.S.  128-8. 

G.S.  74A-3  requires  special  policemen  to  wear  a  badge. 

Under  the  former  statutes  relating  to  company  police,  the  Supreme  Court 
in  the  case  of  Tate  v  Southern  R.R.  Co.,  205  N.C.  51,  stated  that  a  rail- 
road policeman  appointed  under  the  statute  was  a  prima  facie  public 
officer.  ABC  officers,  sheriffs,  and  municipal  policemen  have  been  held  to 
be  public  officers.  Stong,  N.C.  Index  2d,  Public  Officers. 

Manifestly,  a  special  policeman  appointed  by  the  Governor  is  a  public 
officer  within  the  meaning  and  intent  of  G.S.  14-223  while  acting  within 
the  scope  of  his  authority  as  set  forth  in  G.S.  74A-2. 

G.S.  14-41  authorizes  peace  officers  to  arrest  for  a  felony  or  misdemeanor 
committed  in  the  officer's  presence  or  when  he  has  reasonable  belief  such 
offenses  have  been  committed  in  his  presence. 
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See:  State  v  Clyburn,  247  N.C.  455;  State  v  Avent,  253  N.C.  580;  Blow  v 
North  Carolina,  379  U.S.  684,  for  interpretation  of  G.S.  14-126  and  14-134 
relating  to  trespass. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


2  June  1969 
Subject: 


Criminal  Law  &  Procedure;  Arrest  Warrants  Issued  to  Run 
Outside  District;  State-wide  Validity 


Requested  by:     Mr.  John  T.  Brock 

Davie  County  Attorney 

Questions:  (1)     Does  an  arrest  warrant  issued  by  a  magistrate  or  a 

clerk  (or  assistant  or  deputy  clerk)  exercising  the  power 
of  his  office  pursuant  to  the  provisions  of  Chapter  7A  of 
the  General  Statutes  of  North  Carolina  require  a  seal  for 
its  validity  where  the  same  is  sent  outside  the  district  for 
execution  ? 

(2)  Does  an  arrest  warrant  issued  by  a  magistrate  of  the 
district  court  require  the  certificate  specified  in  G.S.  15-22 
when  sent  to  a  county  outside  the  district  where  the  dis- 
trict court  has  not  been  established  ? 

Conclusions:  (1)  No.  The  General  Court  of  Justice,  under  Article  IV 
of  the  Constitution,  constitutes  a  unified  judicial  system 
for  purposes  of  jurisdiction,  operation,  and  administration, 
and  consists  of  an  appellate  division,  superior  court 
division,  and  a  district  court  division.  Chapter  7A  provides 
that  arrest  warrants  issued  by  the  clerk  of  superior  court, 
assistants,  deputies,  and  magistrates  shall  be  valid  through- 
out the  State.  G.S  15-20  provides  that  warrants  may  be 
issued  with  or  without  seal,  and  we  find  no  statute  which 
requires  a  seal  on  such  process  when  it  is  to  be  executed 
outside  the  district. 

(2)  No.  G.S.  15-22  relates  only  to  warrants  issued  by 
a  justice  of  the  peace  or  chief  officer  of  a  town  which  are 
to  be  executed  in  another  county.  Where  the  district  courts 
have  been  established,  the  office  of  justice  of  the  peace  and 
mayor's  courts  have  been  abolished.  G.S.  15-22  has  been 
rendered  obsolete  in  those  counties  where  a  district  court 
has  been  established,  and  an  arrest  warrant  issued  by  any 
officer  of  the  district  court  may  be  executed  anywhere  in 
the  State. 

(1)  G.S.  7A-180(6)  authorizes  the  clerk  of  superior  court,  in  counties 
where  a  district  court  has  been  established,  to  issue  arrest  warrants 
valid  throughout   the   State.   G.S.    15-20   authorizes   arrest   warrants   to   be 
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issued  with  or  without  seal.  We  find  no  statute  which  requires  arrest 
warrants  to  be  under  seal  when  they  are  executed  by  an  officer  of  the 
district  court  to  be  executed  outside  the  district. 

(2)  The  certificate  required  under  G.S.  15-22,  when  an  arrest  warrant 
issued  by  a  mayor  or  justice  of  the  peace  is  to  be  executed  outside  the 
county,  is  not  required  on  warrants  issued  by  officers  of  the  General  Court 
of  Justice. 

It  is  noted  that  the  endorsement  and  certificate  required  under  G.S.  15-22 
applied  only  to  arrest  warrants  issued  by  justices  of  the  peace  and  mayors 
when  the  warrant  was  to  be  served  outside  such  officer's  district. 

Article  IV  of  the  Constitution  creates  a  General  Court  of  Justice  which 
constitutes  a  unified  judicial  system  for  purposes  of  jurisdiction,  operation 
and  administration,  which  consists  of  the  appellate  division,  superior  court 
division,  and  the  district  court  division. 

In  those  counties  where  district  courts  are  established,  all  existing  courts 
inferior  to  the  superior  court  shall  cease  to  exist.  Article  IV,  Sec.  21;! 
G.S.  7A-274;  G.S.  7A-176. 

Thus,  G.S.  15-22  has  become  obsolete  in  those  counties  where  a  district 
court  has  been  established,  and  does  not  apply  to  officers  of  the  district 
court  issuing  arrest  warrants  to  be  served  outside  the  county  or  district.} 
Such  warrants  of  arrest  are  valid  throughout  the  State.  | 

Of  course,  G.S.  15-22  is  still  applicable  in  those  counties  where  the  district 
court  has  not  been  established,  even  though  the  warrants  are  to  be  executed 
within  a  county  covered  by  a  district  court. 

Robert  Morgan,  Attorney  General 
.  James  F.  Bullock, 

Deputy  Attorney  General 

8  August  1969 

Subject:  Criminal  Law  &  Procedure;   Assaults;   Punishment 

Requested  by:     Mr.  Charles  B.  Winberry 

7th  Judicial  District  Prosecutor 

Questions:  (1)     Does    G.S.    14-33,    as    amended,   establish    a    criminal 

offense  that  may  be  entitled  "Assault  with  a  deadly  weapon 
likely  to  inflict  serious  injury",  which  is  punishable  by  a 
fine,  imprisonment  not  to  exceed  two  years,  or  both  such 
fine  and  imprisonment  ? 

(2)     Does    G.S.    14-33,   as    amended,    establish    a    criminal 
'  offense  that  may  be  entitled  "Assault   (and  battery)   with 

a  deadly  weapon  inflicting  serious  injury",  which  is  punish- 
able by  a  fine,  imprisonment  not  to  exceed  two  years,  or 
....■        both  such  fine  and  imprisonment? 
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(3)  Does  G.S.  14-33,  as  amended,  establish  a  criminal 
offense  that  may  be  entitled  "Assault  with  a  deadly  weapon 
likely  to  inflict  serious  damage",  which  is  punishable  by 
a  fine  not  to  exceed  $500,  imprisonment  not  to  exceed  six 
months,  or  both  such  fine  and  imprisonment  ? 

(4)  Does  G.S.  14-33,  as  amended,  establish  a  criminal 
offense  that  may  be  entitled  "Assault  (and  battery)  with 
a  deadly  weapon  inflicting  serious  damage",  which  is 
punishable  by  a  fine  not  to  exceed  $500,  imprisonment  not 
to  exceed  six  months,  or  both  such  fine  and  imprisonment? 

(5)  Pursuant  to  G.S.  14-33,  as  amended,  is  it  now  sufficient 
to  only  charge  a  defendant  with  "assault  with  a  deadly 
weapon"  or  must  the  charge  in  the  warrant  specify  whether 
the  "assault  with  a  deadly  weapon"  was  "likely  to  inflict" 
or  "inflicted"  "serious  injury"  or  "serious  damage",  i.e., 
must    the    phrases    "serious    injury"    or    "serious    damage" 

^_,  be  included  in  charging  assault  with  a  deadly  weapon? 

It 

2l|Donclusions :  G.S.  14-33,  as  rewritten  in  1969,  does  not  create  new 
offenses.  It  merely  classifies  assaults,  assault  and  battery 
and  affray  as  simple  or  aggravated  and  provides  the 
punishment  which  may  be  different  depending  upon  the 
elements  of  aggravation  as  specified  in  the  statute. 

G.S.  14-33 (b)  lists  six  elements  of  aggravation,  and  the 
assault  could  embrace  one  or  more  of  these  elements.  If 
so,  the  warrant  may  charge  each  element.  The  amount  of 
punishment  would  depend  upon  which  aggravating  element 
the  defendant  was  found  guilty. 

The  above  questions  are  answered  in  the  order  presented : 

'  (1)  Under  G.S.  14-33(b)(l),  the  charge  could  be:  (a)  "assault  with  a 
deadly  weapon"  in  cases  where  the  weapon  is  deadly  per  se,  as  in  the 
case  of  a  pistol,  (b)  Assault  with  means  or  force  likely  to  inflict  serious 
injury  or  damage,  to-wit,  a  pen  knife,  broken  bottle,  etc.  (c)  Assault  with 
a  deadly  weapon,  likely  to  inflict  serious  injury  or  serious  damage  as  the 
case  may  be.  Any  time  there  is  a  conviction  under  G.S.  14-33(b)(l),  the 
punishment  could  be  a  fine  in  the  discretion  of  the  court,  imprisonment 
not  to  exceed  two  years,  or  both. 

(2)  The  warrant  may  charge  assault  with  a  deadly  weapon,  inflicting 
serious  injury.  In  such  case  the  punishment  could  be  a  fine  or  two  years 
imprisonment  or  both.  It  is  noted  that  if  the  defendant  was  charged  with 
only  one  of  these  elements,  the  punishment  would  be  the  same.  The  fact 
that  the  warrant  charges  both  elements  would  not  subject  the  defendant 
to  double  punishment. 

(3)  If  the  defendant  is  convicted  of  an  "assault  with  a  deadly  weapon 
likely  to  inflict  serious  damage",  the  punishment  would  be  a  fine  or  two 
years  in  prison,  or  both,  since  the  use  of  a  deadly  weapon  carries  the 
greater  penalty. 
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(4)  The  defendant  could  be  charged  with  "assault  with  a  deadly  weapon 
inflicting  serious  damage",  and  upon  conviction,  the  penalty  would  be  a 
fine,  two  years,  or  both  since  the  use  of  the  deadly  weapon  carries  the 
greater  penalty.  The  fact  that  G.S.  14-33(c)(l)  provides  a  penalty  of  a 
fine  not  to  exceed  $500,  imprisonment  not  to  exceed  six  months,  or  both 
when  the  warrant  charges  only  "an  assault  inflicting  serious  damage" 
becomes  immaterial.  It  would  be  possible  for  the  court  to  find  that  de- 
fendant did  not  use  a  deadly  weapon,  but  did  inflict  serious  damage,  in 
which  case  the  court  would  impose  the  lesser  punishment  prescribed  in 
G.S.  14-33(c). 

(5)  G.S.  14-33(b)(l)  states  a  warrant  may  contain  more  than  one 
element  of  aggravation.  It  may  be  read  as  having  a  semi-colon  after  the 
word  weapon,  and  in  such  case,  the  warrant  need  not  charge  "likely  to 
inflict  serious  injury  or  serious  damage".  In  other  words,  the  intent  of  the 
legislature  was  to  expand  the  aggravating  element  from  a  "deadly  weapon", 
as  it  appeared  in  the  former  statute,  so  as  to  include  "other  means  or 
force"  which,  under  the  circumstances  of  their  use,  were  "likely  to  inflict 
serious  injury  or  damage". 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
'  Deputy  Attorney  General 

7  October  1968  ' 

Subject:  Criminal  Law  &  Procedure;  Bail;  Authority  of  Clerks  of 

Court  to  Take  and  Fix 

Requested  by:  Honorable  W.  E.  Church 
Clerk  of  Superior  Court 
Forsyth  County  ■    /      r, 

Conclusion:  The   power   of   clerks    of   superior   court,   their   assistants 

and  deputies,  to  fix  and  take  bail  is  coterminous  with  their 
power  to  issue  warrants  of  arrest. 

Subsequent  to  your  telephone  conversation  with  Mr.  McGalliard,  and  as  a 
supplement  to  his  opinion  letter  of  September  30,  we  have  researched  the 
question  of  the  authority  of  clerks  of  superior  court,  their  assistants  and  ! 
deputies,  to  take  and  fix  bail  when  the  county  enters  into  the  new  court 
system. 

In  the  letter  of  September  30  the  opinion  was  expressed  that  G.S.  7A-180(6)  | 
and  G.S.  7A-181(2)  give  full  and  complete  power  to  the  clerks,  and  to  their 
assistants  and  deputies,  to  issue  warrants  under  the  new  system. 

We  have  examined  G.S.  15-102  wherein  the  power  to  "fix  and  take  bail" 
before  imprisonment  is  given  and  G.S.  15-103  wherein  the  power  "to  fix 
and  take  bail"  after  imprisonment  is  given.  In  1951  G.S.  15-102  was 
amended  to  add  clerks  of  superior  court  to  the  list  of  enumerated  persons 
with  such  power.  Section  15-103  was  not  amended  at  that  time.  However, 
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i?^in  1963  both  15-102  and  15-103  were  amended  by  Chapter  1099  of  the 
i  Session  Laws  with  a  title  indicating  that  it  was  "An  Act  to  Empower  Any 

Person  Authorized  to  Issue  Warrants  of  Arrest  to  Fix  and  Take  Bail." 
i  Both  sections  were  amended  to  add  to  the  enumerated  list  of  persons  the 

following:  "or  any  person  authorized  to  issue  warrants  of  arrest." 

It  seems  clear  that  the  intent  of  the  General  Assembly  was  that  the  power 
to  issue  warrants  of  arrest  and  to  fix  and  take  bail  should  be  coterminous. 
G.S.  7A-194  provides  that  the  criminal  procedure  of  Chapter  15  shall  be  in 
effect  in  the  district  court  except  where  otherwise  provided.  It  is  our 
opinion  that  the  specific  authority  to  set  bail  granted  in  G.S.  7A-180  is 
not  a  conflict  but  merely  a  specific  enumeration  of  one  authority  contained 
in  the  genera]  power  of  the  clerk  to  issue  warrants  of  arrest. 

In  conclusion,  it  is  our  opinion  that  under  the  new  court  system  the  clerk's 
power  (and  that  of  his  assistants  and  deputies)  to  fix  and  take  bail  is 
coterminous  with  his  power  to  issue  warrants  of  arrest. 

T.  W.  Bruton,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 

12  February  1969 

Subject:  Criminal  Law  &  Procedure;  Bail;  Jailer  Taking  and  Setting 

Requested  by:     Honorable  D.  F.  Holder 
Sheriff  of  Lee  County 

Question:  May  jailers  take  bail  under  the  district  court  system? 

Conclusion;  As    an    officer    having    a    prisoner    in    custody    under    G.S. 

15-108,  a  jailer  may  accept  bail  in  an  amount  set  by  an 
officer  authorized  to  set  same. 

In  a  letter  of  February  7,  1969  the  facts  indicate  that  the  Sheriff  of  Lee 
County  has  been  informed  as  follows:  Under  the  district  court  system, 
jailers  are  not  to  accept  bail.  Defendants  must  be  carried  before  a  district 
magistrate  who  sets  bail  and  issues  commitment.  Any  bail  giver  must  also 
appear  before  the  magistrate,  sign  the  bond  in  his  presence,  then  take  it 
to  the  jail  at  which  time  the  jailer  will  allow  the  defendant  to  sign  it. 
The  jailer  will  then  witness  it  and  release  the  defendant.  The  sheriff 
desires  confirmation  of  this. 

G.S.  15-108  permits  ".  .  .  the  sheriff  or  other  officer  having  [a  prisoner] 
in  custody  .  .  ."  to  accept  his  bail.  The  position  of  jailer  is  alternatively 
described  as  an  officer  in  Gowens  v.  Alamance  County,  216  N.C.  107,  at 
109,  and  the  jailer  was  an  officer,  subordinate  to  the  sheriff,  at  common 
law,  Blackstone  Commentaries,  Gavit  Ed.,  p.  143.  G.S.  162-22,  which 
permits  appointment  of  the  jailer  by  the  Board  of  County  Commissioners, 
does  not  vary  the  status  of  the  jailer  as  an  "officer."  Therefore,  he  may 
accept  bail  under  G.S.  15-108.  Under  the  district  court  system,  magistrates 
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have  the  power  in  certain  circumstances  to  make  "appropriate  orders  for 
bail  or  commitment",  G.S.  7A-273(3).  Therefore,  the  procedure  set  out 
above  may  be  lawfully  prescribed,  but  it  cannot  change  the  power  of  the 
jailer  to  accept  the  tender  of  bail  in  an  amount  set  by  the  magistrate. 

Under  the  district  court  system,  law  enforcement  officers  are  prohibited 
from  setting  bail,  G.S.  7A-274.  Sheriffs  are  law  enforcement  officers,  and, 
where  jailers  are  subordinates  of  the  sheriff,  they  would  likewise  be 
prohibited  from  setting  bail.  Where  jailers  are  employed  by  the  board 
of  county  commissioners,  they  are  "other  persons  not  officers  of  the 
General  Court."  Such  persons  are  also  prohibited  by  G.S.  7A-274  from 
setting  bail.  However,  this  statute  does  not  prohibit  jailers  from  accepting 
the  tender  of  bail  in  an  amount  set  by  a  magistrate  or  other  officers 
entitled  to  set  same. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
Richard  N.  League,  Staff  Attorney 


4  March  1969 
Subject: 

Requested  by: 

Question: 

Conclusion: 


Criminal  Law  &  Procedure;  Bail;  No  Authority  for  District 
Court  Judge  to  Fix  Bail  in  Capital  Cases 

Mr.  William  G.  King 

Acting  Prosecutor,  Sampson  County 

Does  G.S.  7A-291(4)  authorize  a  district  court  judge  to 
fix  bail  in  capital  cases  ? 

G.S.  15-102  and  G.S.  15-103  specifically  authorize  any 
justice  of  the  supreme  court  or  any  judge  of  the  superior 
court  to  fix  and  take  bail  in  all  cases.  G.S.  7A-291(4) 
authorizes  judges  of  district  courts  to  fix  bail;  however, 
this  general  authority  does  not  extend  to  the  fixing  of 
bail  in  capital  cases,  since  such  authority  has  been  con- 
ferred upon  the  Supreme  Court  justices  and  superior  court 
judges. 

"The  statutory  provisions  relating  to  the  jurisdiction  of  particular  courts 
or  judges  in  criminal  cases  generally  regulate  the  admission  to  bail  in 
particular  cases  by  such  courts  or  judges  ..."  8  CJS  Bail.  Sec.  39(2). 

At  common  law  all  capital  felonies,  except  perhaps  murder,  were  bailable 
before  conviction,  but  the  North  Carolina  Constitution  of  1776  modified 
the  common  law  as  to  capital  offenses.  S  v  Herndon,  107  N.C.  934. 

Section  14  of  Article  I  of  our  present  Constitution  merely  prohibits  ex- 
cessive bail.  Article  10,  Chapter  15,  of  the  General  Statutes  sets  forth 
those  officers  who  may  fix  and  take  bail. 
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G.S.  15-102  and  G.S.  15-103  provide  that  justices  of  the  Supreme  Court  and 
judges  of  the  superior  courts  may  fix  and  take  bail  in  all  cases.  These 
sections  enumerate  the  officials  who  may  fix  and  take  bail  in  all  cases 
except  capital  felonies. 

Thus,  the  authority  to  fix  bail  in  capital  cases  is  regulated  by  statute  in 
North  Carolina  and  is  limited  to  justices  of  the  Supreme  Court  and  judges 
of  the  superior  courts. 

G.S.  7A-291(4)  authorizes  district  court  judges  "to  set  bail."  This  is 
general  authority  and  when  construed  with  G.S.  7A-272(b),  which  provides: 

p  "The    district   court   has    jurisdiction   to   conduct    preliminary    ex- 

aminations and  to  bind  the  accused  over  for  trial  upon  waiver  of 
preliminary  examination  or  upon  a  finding  of  probable  cause, 
making  appropriate  orders  as  to  bail  or  commitment." 

would  appear  to  confer  upon  the  district  judge  the  authority  to  fix  bail 
even  in  capital  cases  when  the  defendant  has  been  bound  over  on  waiver 
of  preliminary  examination  or  finding  of  probable  cause. 

However,  when  construed  with  the  specific  language  of  G.S.  15-102  and 
G.S.  15-103,  it  becomes  evident  that  the  General  Assembly's  intent  was 
not  to  give  district  court  judges  the  power  to  fix  bail  in  capital  cases, 
and  intentionally  retained  that  power  in  Supreme  Court  justices  and  judges 
of  the  superior  courts. 

It  is  hornbook  law  that  the  repeal  of  a  general  statute  by  implication  is 
not  favored  by  the  courts  and  that  two  statutes  dealing  with  the  same 
subject  matter  must  be  reconciled  if  they  are  not  irreconcilably  inconsistent. 
S  V  Massey,  103  N.C.  356;  Winslow  v  Marton,  118  N.C.  486. 

Applying  this  rule  of  statutory  construction,  Article  10  of  Chapter  15 
and  G.S.  7A-272,  and  G.S.  7A-29:(4)  can  be  reconciled.  The  authority  to 
set  bail  in  capital  cases  has  not  been  conferred  upon  judges  of  the 
I  district  courts.  Such  authority  has  been  retained  by  statute  in  Supreme 
Court  justices  and  judges  of  the  superior  courts. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


1  July  1968 

Subject:  Criminal  Law  &  Procedure;   Barbiturates;   Indictment  and 

Proof;  Negativing  Exceptions 

Requested  by:     Mr.  Myron  H.  McBryde,  Director 
State  Bureau  of  Investigation 
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Conclusion:  In   prosecutions    for   violations    of    the    Barbiturate    Drug 

Act,  with  regard  to  unlawful  possession  or  sale  thereof, 
it  is  not  necessary  in  indictments  or  warrants  or  in  proof 
of  the  violation  for  the  State  to  allege  and  prove  that  the 
drugs  are  not  within  statutory  exceptions  to  the  definition 
of  barbiturate  drugs.  This  is  a  matter  of  defense. 

Recently  you  inquired  of  this  office  whether  or  not,  in  prosecutions  under  \ 
Article  5A  of  Chapter  90  of  the  General  Statutes,  relating  to  barbiturates, 
it  is  necessary  in  warrants  or  indictments  and  in  establishing  a  case,  for  | 
the  State  to  negative  certain  exceptions,  that  is,  to  allege  and  prove  that 
the  drugs  in  question  do  not  come  within  the  exception.  The  part  of  the  > 
statute  under  consideration  is  that  portion  of  G.S.  90-113.1  which  reads  as 
follows : 

"As  used  in  this  article: 

"(1)     The  term  'barbiturate  drug'  means: 

a.  Barbituric  acid,  the  salts  and  derivatives  of  barbituric 
acid,  or  compounds,  preparations  or  mixtures  thereof; 
and 

b.  Drugs,  compounds,  preparations  or  mixtures  which 
have  a  hypnotic  or  somnifacient  effect  on  the  body  of 
a  human  or  animal,  to  be  found  by  the  State  Board  of 
Pharmacy  and  duly  promulgated  by  rule  or  regulation; 

except  that  the  term  'barbiturate  drug'  shall  not  include  any  drug 
the  manufacture  or  delivery  of  which  is  regulated  by  the  narcotic 
drug  laws  of  this  State:  Provided,  however,  that  the  term  'bar- 
biturate drug'  shall  not  include  compounds,  mixtures,  or  prepara- 
tions containing  barbituric  acid,  salts  or  derivaties  of  barbituric 
acid,  when  such  compounds,  mixtures,  or  preparations  contain  a 
sufficient  quantity  of  another  drug  or  drugs,  in  addition  to  such 
acid,  salts  or  derivatives,  to  cause  the  resultant  product  to  produce 
an  action  other  than  its  hypnotic  or  somnifacient  action." 

In   my    opinion,    it    is    not   necessary    either    to    allege    or   prove    that    the 
particular  drugs  are  not  within  the  exception  quoted  above. 

The   applicable  law  in   this   State  is  well   set  out  as   follows  in  State   v. 
Jo/iKson,  229  N.C.  701,  at  706: 

"In  S.  V.  Davis,  214  N.C.  787,  1  S.E.  (2)  104,  the  defendant  con- 
tended among  other  things  that  it  was  the  duty  of  the  State  to 
negative  by  proof  the  possibility  that  the  truck  load  of  whiskey 
which  had  been  seized  in  this  State,  was  in  process  of  movement 
in  interstate  commerce.  BARNHILL,  J.,  in  speaking  for  this 
court,  said:  'It  is  sufficient  answer  to  these  contentions  to  point 
out  that  it  has  long  been  settled  in  this  State  that  although  the 
burden  of  establishing  the  corpus  delicti  is  upon  the  State,  when 
defendant    relies    upon    some    independent,    distinct,    substantive 


40]  ATTORNEY   GENERAL   OPINIONS  161 

matter  of  exemption,  immunity  or  defense,  beyond  the  essentials 
of  the  legal  definition  of  the  offense  itself,  the  onus  of  proof  as 
to  such  matter  is  upon  the  defendant.  S.  v.  Arnold,  35  N.C.  184; 
S'.  V.  McNair,  93  N.C.  628;  S.  v.  Buchanan,  130  N.C.  660;  S.  v. 
Smith,  157  N.C.  578.  In  discussing  this  phase  of  the  law  in 
S.  V.  Connor,  142  N.C.  700,  HOKE,  J.,  says:  "It  is  well  estab- 
lished that  when  a  statute  creates  a  substantive  criminal  offence, 
the  description  of  the  same  being  complete  and  definite,  and  by  a 
subsequent  clause,  either  in  the  same  or  some  other  section,  or 
by  another  statute,  a  certain  case  or  class  of  cases  is  withdrawn 
or  excepted  from,  its  provisions,  these  excepted  cases  need  not  be 
negatived  in  the  indictment,  nor  is  proof  required  to  be  made  in 
the  first  instance  on  the  part  of  the  prosecution.  .  .  .  In  such  cir- 
cumstances, a  defendant  charged  with  the  crime  who  seeks  pro- 
tection by  reason  of  the  exception,  has  the  burden  of  proving  that 
he  comes  within  the  same.  S.  v.  Heaton,  81  N.C.  543;  S.  v.  Goulden, 
134  N.C.  743.  To  the  same  effect  are  S.  v.  Norman,  13  N.C.  222; 
S.  V.  Burton,  138  N.C.  576;  and  S.  v.  Johnson,  188  N.C.  591; 
S.  V.  Dowell,  195  N.C.  523;  5.  v.  Hege,  194  N.C.  526;  S.  v.  Foster, 
185  N.C.  674.'  "  (Emphasis  added.) 

The  following  is  set  forth  in  4  Strong,  N.C.  Index  2nd,  Indictment   and 
Warrant,  Sec.  9,  p.  353 : 

"Provisos  which  constitute  exceptions  withdrawing  an  act  from 
the  condemnation  of  the  statute  constitute  defenses  and  need  not 
be  negatived  in  the  indictment,  while  provisos  which  add  a 
qualification  without  which  the  act  is  not  condemned  by  the 
statute  relate  to  essential  elements  of  the  offense  which  must  be 
set  out  in  the  indictment." 

The  following  is  set  out  in  27  AM.  JUR.,  Indictments  and  Informations, 
Sec.  107,  p.  667: 

"The  rule  requiring  an  exception  to  be  negatived  does  not  apply  to 
a  case  where  the  charge  preferred  necessarily  and  conclusively 
imports  a  negative  of  the  exceptions.  And  where  the  language  of 
the  statute  defining  the  offense  is  so  entirely  separable  from  the 
exception  that  the  ingredients  constituting  the  offense  may  be 
accurately  and  clearly  defined  without  any  reference  to  the  excep- 
tion, the  pleader  may  safely  omit  any  such  reference,  since  the 
matter  contained  in  the  exception  is  matter  of  defense,  which  must 
be  established  by  the  accused.  As  a  general  rule,  exceptions  or 
provisos  contained  in  distinct  clauses  of  sections  of  the  statute 
need  not  be  negatived  in  an  indictment  founded  upon  the  statute. 
The  facts  raising  the  exception  are  properly  matter  of  defense  to 
be  shown  by  the  accused.  Moreover,  if  the  exception  or  proviso  is 
not  so  incorporated  with  the  enacting  clause  defining  the  offense 
as  to  become  a  material  part  of  the  definition  or  description  thereof, 
then  it  is  a  matter  of  defense  to  be  shown  by  the  accused  and  need 
not  be  negatived,  although  it  is  in  the  same  section.  Likewise,  if 
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a  proviso  withdraws  a  case  from  the  operation  of  the  enacting 
clause  which,  except  for  the  proviso,  would  be  within  it,  the  proviso 
need  not  be  negatived." 

On  the  basis  of  the  above,  I  do  not  think  it  is  necessary  to  allege  or 
prove  that  the  drug  in  question  is  not  within  the  exception.  In  other  words, 
it  is  unnecessary  to  negative  the  exception. 

T.  W.  Bruton,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 

14  March  1969  , 

Subject:  Criminal  Law  &  Procedure;  Citizenship;  Pardon;  Granting 

of  Pardon  Does  Not  Restore  Citizenship 

Requested  by:     Mr.  Wade  E.  Brown 

Chairman,  State  Board  of  Paroles 

Question:  Does  a  pardon  by  the   Governor  automatically  restore   a 

felon's  citizenship  ? 

Conclusion:  No.     Chapter    13    of   the    General    Statutes    indicates   that 

a  judicial  proceeding  thereunder  is  required  to  restore  a 
felon  to  citizenship  even  after  a  pardon  has  been  granted 
by  the  Governor.  I 

Article  III,  Section  6,  of  the  North  Carolina  Constitution  gives  the  Governor 
the  power  to  grant  pardons,  after  conviction,  for  all  offenses,  except  im- 
peachment. This  section  does  not  give  the  Governor  the  authority  to  restore 
citizenship. 

Article  II,  Section  7,  of  our  Constitution,  gives  the  General  Assembly  the 
power  to  pass  general  laws  restoring  citizenship.  Such  a  law  has  been 
enacted  as  Chapter  13  of  the  General  Statutes.  G.S.  13-6  provides  the 
procedure  for  restoring  citizenship  where  there  has  been  a  pardon.  The 
case  of  Wood  v  Woodley,  160  N.C.  16,  tends  to  indicate  that  a  judicial 
proceeding  in  superior  court  is  contemplated  even  though  a  pardon  has 
been  granted. 

We  do  not  find  any  decisions  of  our  court  which  deal  with  this  specific 
question.  The  authorities  in  other  jurisdictions  express  divergent  views, 
and  due  to  constitutional  and  statutory  provisions  involved,  cannot  be 
relied  upon  in  our  consideration  of  this  matter. 

Thus,  it  appears  that  in  North  Carolina  the  procedure  for  restoration  of 
citizenship  contained  in  G.S.  13-6  should  be  followed  where  a  pardon  has 
been  granted  by  the  Governor. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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18  August  1969 

Subject:  Criminal  Law  &  Procedure;   Commitment  to  Commissioner 

of  Correction  Pending  Appeal;  Safekeeping  of  a  County 
Prisoner 

Requested  by:     Mr.  Martin  R.  Peterson 

Director  of  Legal  Services 

North  Carolina  Department  of  Correction 

Question:  Does  G.S.  15-183  require  that  a  superior  court  judge  sign 

an  order  to  send  a  convicted  person  on  appeal  to  the 
custody  of  the  Commissioner  of  Correction?  Should  the 
county  be  financially  responsible  for  the  cost  of  keeping 
the  convicted  person  in  the  Department  of  Correction?  Is 
the  convicted  person  considered  a  safekeeper  as  provided 
in  G.S.  15-189.1? 

Conclusion:  The  prisoner  is  a  county  financial  responsibility;  he  should 

be  sent  only  by  a  superior  court  judge;  the  prisoner  may 
be  sent  for  safekeeping  or  other  reasons. 

The  pertinent  language  in  G.S.  15-183  as  amended  by  the  1969  Legislature 
is  as  follows : 

"Any  person  who  shall  appeal  to  the  Appellate  Division  of  the 
General  Court  of  Justice,  having  been  sentenced  to  a  term  of 
imprisonment  for  longer  than  thirty  days,  and  is  not  released 
pursuant  to  this  section  pending  appeal,  such  person  may  be 
placed  in  the  custody  of  the  Commissioner  of  Correction  until 
such  time  as  he  may  be  released  upon  bail  or  by  other  lawful 
means  and  pending  the  action  of  the  Appellate  Division." 

The  Department  of  Correction  is  charged  by  law  with  the  custody  and 
control  of  all  prisoners  serving  sentence  in  the  State  prison  system. 
G.S.  148-4.  According  to  G.S.  15-184,  when  an  appeal  is  taken  and 
perfected,  that  immediately  serves  as  a  stay  of  execution.  The  convicted 
person,  therefore,  is  still  not  a  prisoner  serving  a  sentence  in  the  State 
prison  as  defined  in  G.S.  148-4. 

It  would  appear  then  that  the  language  in  G.S.  15-183  is  permissive  only 
because  it  was  not  made  clear  that  the  functions  of  the  Department  of 
Correction  had  been  changed.  Neither  was  the  policy  of  the  stay  of  execu- 
tion as  provided  in  G.S.  15-184  changed  by  G.S.  15-183. 

Added  to  this,  there  has  been  since  1957  a  method  whereby  a  county 
prisoner  could  be  sent  to  the  Department  of  Correction.  G.S.  153-189.1. 
This  was  done  for  purposes  of  safekeeping.  This  was  not  changed  by  the 
statute. 

It  is  concluded  from  these  statutes  that  the  status  of  a  convicted  person 
awaiting  appeal  is  not  changed  and  that  he  is  still  a  county  prisoner.  Thus 
the  financial  responsibility  for  his  upkeep  remains  a  county  duty. 
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Further,  the  changing  of  custody  should  be  done  only  by  a  judge  of  the 
superior  court  after  findings  that  the  convicted  person  should  be  sent  to 
custody  of  the  Commissioner  of  Correction  for  whatever  pertinent  reason 
that  the  judge  finds.  This  may  be  for  safekeeping,  to  relieve  overcrowded 
conditions  in  the  local  jail,  or  any  number  of  reasons  that  the  judge  may 
find  pertinent.  The  statute  should  not  be  confined  to  an  interpretation  of 
safekeeping,  but  until  the  purposes  and  functions  of  the  Department  of 
Correction  are  changed,  the  convicted  person  is  still  a  county  prisoner 
until  the  Commissioner  of  Correction  receives  a  valid  commitment. 

Robert  Morgan,  Attorney  General 
Dale  Shepherd,  Staff  Attorney 

11  June  1970 

Subject:  Criminal  Law  &  Procedure;  Company  Police,  Special  Police; 

Territorial  Jurisdiction  and  Power  of  Arrest;  Hot  Pursuit 

Requested  by:     Mr.  William  S.  Mason,  Jr. 
Business  Manager 
Pembroke  State  University 

Question:  May    special    policemen,    commissioned    by    the    Governor 

under  Chapter  74A,  make  arrests  on  State  roads  which 
border  a  college  campus  but  are  not  part  of  the  college 
property  ? 

Conclusion:  A   special  policeman  appointed   pursuant  to   Chapter   74 A 

^  has  the  same  powers  of  arrest  as  a  municipal  or  county 

police  officer.  However,  G.S.  74A-2  places  the  following 
territorial  limitations  upon  their  power  of  arrest: 

"(1)  Upon  property  owned  by  or  in  the  possession  and 
control  of  their  respective  employers;  or 

(2)  Upon  property  owned  by  or  in  the  possession  and 
control  of  any  person  or  persons  who  shall  have  con- 
tracted with  their  employer  or  employers  to  provide 
security  for  protective  services  for  such  property,  or 

(3)  Upon  any  other  premises  while  in  hot  pursuit  of 
any  person  or  persons  for  any  oflFense  committed  upon 
property  vested  in  subdivisions  (1)  and  (2)  above." 

Thus,  unless  the  officer  is  in  hot  pursuit  of  a  person  for  a  crime  com- 
mitted on  the  campus,  he  may  not  make  an  arrest  on  the  public  roads 
which  border  the  campus. 

The  facts  presented  by  letter  of  June  10,  show  that  the  Campus  Security 
Officers  of  Pembroke  State  University  are  commissioned  by  the  Governor 
under  Chapter  74A  of  the  General  Statutes.  The  campus  is  bordered  by 
two    State    maintained    roads    which    apparently    are    not    a   part    of    the 


to] 


ATTORNEY   GENERAL   OPINIONS 


165 


;ampus.  The  above  question  arose  from  a  desire  to  ascertain  whether  the 
;ampus  police  could  arrest  for  crime  on  the  roads  which  border  the  campus. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


10  June  1969 

Subject:  Criminal    Law    &    Procedure;    Contempt;    Failure    of    De- 

fendant and  Witnesses  to  Appear;   Bond  Forfeiture 

Requested  by:     Honorable  John  S.  Gardner 
District  Judge 
16th  Judicial  District 

Questions:  (1)     May   a   defendant   who   fails   to    appear   be    punished 

other  than  by  forfeiture  of  bond  ? 

(2)  May    such   a   defendant   be    taxed   with    the    costs    of 
capias  upon  acquittal  ? 

(3)  May  a  prosecuting   witness   who   fails   to   appear   to 
be  fined  or  jailed  ? 

(4)  May   a    prosecuting    witness    who    refuses    to    testify 

(a)  either    be    taxed    with    costs    and    jailed    until    paid, 

(b)  or  jailed  for  a  sepcific  term  if  not  paid? 
Conclusions:        (1)     No. 

(2)  No. 

(3)  Yes. 

(4)  (a)  Yes.     (b)  No. 

In  a  letter  of  May  16,  1969,  the  facts  indicate  that  a  defendant  arrested  on 
a  warrant  for  assault  had  failed  to  appear  for  trial  but  was  apprehended 
on  a  capias  some  time  later  by  which  time  the  prosecuting  witnesses  had 
variously  (1)  died  or  left  the  State,  (2)  willfully  failed  to  appear,  (3)  ap- 
peared but  declined  to  testify  resulting  in  the  defendant's  acquittal.  The 
court  requests  information  on  how  to  otherwise  proceed  against  defendant, 
the  witness  who  has  failed  to  appear,  and  the  witness  who  having  ap- 
peared refuses  to  testify. 

(1)  Punishment  for  contempt  is  provided  in  the  case  of  disobedience  to 
process  or  order  by  a  court,  G.S.  5-1(4);  however,  both  criminal  processes 
in  this  case,  warrant  and  capias,  run  to  the  sheriff  and  not  the  defendant. 
Obstructing  justice  is  prohibited  by  G.S.  14-223.  However,  the  act  re- 
sulting in  the  obstruction  must  be  itself  unlawful.  Bond-jumping  is  un- 
lawful only  if  made  so  by  statute,  8  C.J.S.,  Bail,  §51  (2) . 
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(2)  The  costs  involved  in  issuing  and  executing  a  capias  are  in  the  nature 
of  fees  owed  and  payable  to  clerks  of  court,  G.S.  2-26,  and  sheriffs,  G.S. 
162-6.  Therefore,  they  are  w^ithin  the  definition  of  costs  contained  in  G.S. 
6-1.  Such  items  are  not  assessed  against  criminal  defendants  under 
G.S.  6-45  and  G.S.  7A-304  on  a  verdict  of  not  guilty.  The  subject  of  costs 
is  wholly  statutory,  State  ex  rel  Morris  v.  Shinn,  262  N.C.  88   (1964). 

(3)  Under  G.S.  7A-291  district  judges  are  given  the  power  to  punish 
for  contempt.  Common  law  contempt  is  repealed  by  Chapter  5  of  the 
General  Statutes  which  contains  the  substitute  available  in  this  State. 
Under  G.S.  5-1(4)  a  witness  who  fails  to  appear  after  receiving  summons 
is  punishable  as  provided  in  G.S.  5-4,  and  subject  to  the  forfeiture  set  out 
in  G.S.  8-63. 

(4)  (a)  G.S.  6-49  provides  for  the  taxing  of  costs  against  a  prosecutor 
in  the  case  of  acquittal  and  other  named  circumstances.  Under  G.S.  7A-304 
"prosecutors"  include  "prosecuting  witnesses".  This  accords  with  general 
law,  20  C.J.S.,  Costs,  §439 (c).  (b)  G.S.  6-50  provides  for  imprisonment  of 
the  prosecutor  for  nonpayment  of  costs  where  the  prosecution  is  found 
frivolous  or  malicious.  Imprisonment  is  for  such  time  as  the  costs  remain 
unpaid  or  until  other  discharge  is  effected,  State  v.  Wallin,  89  N.C.  578 
(1883).  Since  the  subject  of  costs  is  purely  statutory  in  origin.  State  ex 
rel  Morris  v.  Shinn,  262  N.C.  88  (1964),  G.S.  6-50  provides  the  sole  method 
of  proceeding  in  such  a  case  and  a  sentence  for  a  specific  term  would  not 
be  permissible. 

Robert  Morgan,  Attorney  General 
'  Richard  N.  League,  Staff  Attorney 


9  April  1970 
Subject: 

Requested  by: 

Question: 

Conclusion: 


Criminal  Law  &  Procedure;  Disorderly  Conduct;  G.S. 
14-288.4  Applicable  to  a  Non-Riot  Situation 

Mr.  G.  Patrick  Hunter,  Jr. 
Charlotte  Police  Attorney 

Must  there  be  a  "state  of  emergency"  or  "riot"  in  existence 
before  a  person  can  be  charged  with  disorderly  conduct 
under  G.S.  14-288.4  ? 

No.  A  riot  involves  an  assemblage  of  three  or  more 
persons  which  by  disorderly  and  violent  conduct,  or  the 
imminent  threat  thereof,  results  in  injury  or  damage  to 
persons  or  property  or  creates  a  clear  and  present  danger 
of  injury  or  damage  to  persons  or  property.  G.S.  14-288.2. 
Thus  at  least  three  persons  must  be  involved  in  a  riot. 
However,  the  offense  of  disorderly  conduct  as  defined  in 
G.S.  14-288.4  may  be  committed  by  one  person.  The  very 
purpose  of  G.S.  14-288.4  was  to  make  unlawful  certain 
conduct  by  one  or  two  persons,  and  the  offense  does  not 
depend  upon  the  existence  of  a  riot  or  state  of  emergency^ 
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The  various  sections  of  Article  36A  of  Chapter  14,  clearly  indicate  whether 
a  riot  or  state  of  emergency  must  be  in  existence  before  the  acts  of  the 
person  become  a  crime  thereunder. 

Apparently  G.S.  14-288.4  was  designed  to  be  an  effective  procedure  whereby 
law  enforcement  officers  may  act  to  prevent  a  riot  or  state  of  emergency 
from  developing  by  arresting  persons  for  the  offense  of  disorderly  conduct. 
For  example,  acts  which  would  be  disorderly  conduct  under  G.S.  14-288.4, 
when  committed  by  one  person,  could  become  a  riot  when  committed  by  an 
assemblage  of  three  or  more  persons  and  the  additional  element  of  riot  as 
defined  in  G.S.  14-288.2  is  added. 

Although  both  the  crime  of  riot  and  disorderly  conduct  are  "public  dis- 
turbances", G.S.  14-288.1(8),  they  are  separate  and  independent  crimes 
and  disorderly  conduct  under  G.S.  14-288.4  is  not  dependent  upon  an 
existing  riot  or  state  of  emergency. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


22  January  1969 

Subject:  Criminal  Law  &  Procedure;  Embezzlement;  Punishment 

Requested  by:     Mr.  Charles  B.  Winberry 
District  Prosecutor 

Conclusion:  A  person  convicted  under  G.S.  14-90  for  embezzlement  is 

guilty  of  a  felony,  and  the  amount  of  punishment  to  be 
imposed  by  the  court  would  be  determined  by  the  value  of 
the  property  embezzled,  since  G.S.  14-72  divides  larceny 
into  two  degrees. 

In  your  letter  received  in  this  office  on  January  8,  1969,  you  refer  to 
G.S.  14-90,  which  provides  that  a  person  convicted  for  embezzlement  under 
this  section  shall  be  guilty  of  a  felony  and  shall  be  punished  as  in  cases  of 
larceny.  You  point  out  that  G.S.  14-72  makes  the  larceny  of  goods  valued 
at  less  than  $200  a  misdemeanor,  punishable  in  the  discretion  of  the  court, 
and  certain  other  larceny  which  would  be  a  felony  as  at  common  law 
without  regard  to  value  of  the  stolen  property. 

The  question  is:  Would  one  who  embezzled  goods  valued  at  not  more  than 
$200  be  guilty  of  a  felony  or  a  misdemeanor  ? 

G.S.  14-1(4)  provides:  a  felony  is  a  crime  which  is  denominated  as  a  felony 
by  statute,  and  G.S.  14-4  fixes  the  punishment  for  felonies  where  no 
specific  punishment  is  prescribed  by  statute. 

Since  G.S.  14-90  states  that  a  conviction  of  embezzlement  is  a  felony  and 
provides  that  the  punishment  shall  be  as  in  cases  of  larceny,  we  conclude 
that  any  person  convicted  of  embezzlement  under  G.S.  14-90,  regardless  of 
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the  value  of  the  property  embezzled,  would  be  guilty  of  a  felony.  How- 
ever, since  G.S.  14-72  divides  larceny  into  two  degrees — one  a  misdemeanor 
and  the  other  a  felony — we  feel  that  if  the  value  of  the   property   em 
bezzled   is   $200   or  less,  the   punishment   imposed   could   not   exceed   that 
permitted  by  statute  for  a  misdemeanor. 

The  question  you  present  appears  to  be  unique  in  North  Carolina  and  we 
have  found  no  decision  by  our  supreme  court  in  which  this  question  was 
considered.  The  case  of  Ziegler  v  State,  116  So.  241,  and  State  v  Weydeman, 
28  P  748,  involves  statutes  similar  to  the  North  Carolina  statutes  in  that 
they  refer  to  the  punishment  as  in  case  of  larceny,  and  the  courts  held 
that  it  was  required  that  the  value  of  the  property  embezzled  be  shown 
so  as  to  enable  the  court  to  fix  punishment  under  the  larceny  statutes. 

You  will  note  that  G.S.  14-90  was  first  enacted  from  the  English  statute 
21  Henry  VII,  Chapter  7,  and  codified  in  1871  as  Chapter  145,  and  precedes 
G.S.  14-72,  which  was  enacted  in  1895.  See:  State  v  Hill,  91  N.C.  561, 
which  discusses  the  origin  and  purpose  of  the  embezzlement  statute. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

26  May  1969  - 

Subject:  Criminal  Law  &  Procedure;  Evidence;  Husband  and  Wife; 

Court  Cannot  Compel  Wife  to  Testify  in  Criminal  Action 
Brought  by  Wife  Against  Husband  for  Assault  on  Wife 

Requested  by:     Mr.  Charles  J.  Vaughan 

Assistant  Prosecutor       .     , 
26th  Judicial  District 

Question:  May  a  court  compel  a  wife  to  testify  against  her  husband 

in  a  criminal  action  against  the   husband  for  assault  on 
the  wife  ? 

Conclusion:  No. 

G.S.  8-57  provides: 

"The  husband  or  wife  of  the  defendant,  in  all  criminal  actions  or 
proceedings,  shall  be  a  competent  witness  for  the  defendant,  but 
the  failure  of  such  witness  to  be  examined  shall  not  be  used  to  the 
prejudice  of  the  defense.  Every  such  person  examined  as  a  witness 
shall  be  subject  to  be  cross-examined  as  are  other  witnesses.  No 
husband  or  wife  shall  be  compellable  to  disclose  any  confidential 
communication  made  by  one  to  the  other  during  their  marriage. 
(Nothing  herein  shall  render  any  spouse  competent  or  compellable 
to  give  evidence  against  the  other  spouse  in  any  criminal  action 
or  proceeding,  except  to  prove  the  fact  of  marriage  and  facts 
tending  to  show  the  absence  of  divorce  or  annulment  in  cases  of 
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bigamy  and  in  cases  of  criminal  cohabitation  in  violation  of  the 
provisions  of  G.S.  14-183,)  and  [except  that  in  all  criminal  prose- 
cutions of  a  spouse  jor  an  assault  upon  the  other  spouse,  or  for 
any  criminal  offense  against  a  legitimate  or  illegitimate  or  adopted 
or  foster  minor  child  of  either  spouse,  or  for  abandonment,  or  for 
neglecting  to  provide  for  the  spouses  support,  or  the  support  of 
the  children  of  such  spouse,  it  shall  be  lawful  to  examine  a  spouse 
in  behalf  of  the  State  against  the  other  spouse :'\  Provided  that 
this  section  shall  not  affect  pending  litigation  relating  to  a  criminal 
offense  against  a  minor  child."  (Parentheses,  brackets  and  em- 
phasis added.) 

A  spouse  may  be  compelled  to  testify  in  those  instances  contained  within 
the  parentheses.  The  word  "compellable"  does  not  appear  with  reference 
to  the  offenses,  including  the  one  under  discussion,  set  out  in  brackets 
above. 

The  opinions  of  the  North  Carolina  Supreme  Court  dealing  with  the 
testimony  by  one  spouse  against  the  other  talk  in  terms  of  the  competency 
thereof  and  not  in  terms  of  compelling  the  testimony  of  one  against  the 
other.  See  2  N.C.  Index,  2d,  Criminal  Law,  section  83,  and  cases  there 
cited. 

A  person  who  unlawfully  refuses  to  testify  may  be  punished  for  contempt, 
G.S.  5-1(6),  or,  as  for  contempt,  G.S.  5-8(4).  No  cases  appear  in  the 
annotations  to  the  General  Statutes  wherein  the  respondent  had  refused 
to  testify  against  his  spouse. 

Several  states  have  statutes  permitting,  but  not  requiring,  a  spouse  to 
testify  against  the  other  spouse  who  is  a  defendant.  Compare  State  v 
Dunbar,  230  S.W.2d  845  (Mo.  1950)  and  Hardin  v  State,  47  S.E.2d  745 
(Ga.  1948). 

No  statute  exactly  like  this  State's  has  been  found.  For  a  general  dis- 
cussion, see  97  C.J.S.,  Witnesses,  section  85. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

27  March  1970 

Subject:  Criminal    Law    &    Procedure;    Extraditions;    Duty    of    the 

Governor  with  Regard  to  Agents'  Commissions 

Requested  by:     Mrs.  Claire  Nickels 

Administrative  Officer 
Office  of  the  Governor 

Question:  Under    the    provisions    of    G.S.    15-76,    which    require    the 

Governor  when  requesting  the  extradition  of  a  person  from 
another  state  to  "issue  a  warrant  under  the  seal  of  this 
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State,  to  some  agent,  commanding  him  to  receive  the 
person  so  charged  and  delivered  him  and  convey  him  to 
the  proper  officer  of  the  county  in  this  State  in  which  the 
offense  was  committed",  does  the  current  form  used  by 
the  Governor's  Office  for  the  agent's  commission  fulfill  the 
statutory  requirements  ? 

Conclusion:  The  form  currently  used  by  the   Governor's   Office  as   an 

agent's  commission,  although  it  is  not  formally  titled  a 
warrant,  fulfills  all  the  requirements  of  the  statute  which 
requires  the  Governor  to  issue  a  warrant  to  some  agent 
and  is  proper  under  the  provisions  of  G.S.  15-76. 

In  a  recent  telephone  conversation  the  opinion  of  this  Office  was  requested 
on  the  subject  of  the  Governor's  commission  to  the  agent  who  is  to  bring 
the  person  back  to  the  State  of  North  Carolina  under  the  provisions  of 
G.S.  15-76.  Copies  of  the  requisition  form  used  by  the  Governor  and  also 
the  agent's  commission  were  furnished  to  this  Office. 

G.S.  15-76  provides  in  part  that  whenever  the  Governor  sends  his  requisi- 
tion papers  to  another  state  requesting  the  extradition  to  North  Carolina 
of  some  person  charged  with  a  crime,  escape,  etc.,  in  this  State,  such 
papers  are  to  be  accompanied  by  a  "warrant  under  the  seal  of  this  State, 
to  some  agent,  commanding  him  to  receive  the  person  so  charged  and 
delivered  to  him  and  convey  him  to  the  proper  officer  of  the  county  in  this 
State  in  which  the  offense  was  committed"  and  the  Governor  is  directed 
to  issue  such  warrant. 

Some  question  has  been  raised  because  the  agent's  commission  form  which 
North  Carolina  uses  is  not  formally  entitled  a  warrant.  We  are  neverthe- 
less of  the  opinion  that  the  form  does  comply  with  the  requirements  of 
G.S.  15-76. 

The  provisions  requiring  that  the  Governor  issue  a  warrant  are  part  of 
the  Uniform  Criminal  Extradition  Act,  §22.  Other  states  which  have 
adopted  the  Uniform  Act  carry  the  same  language  and  so  any  cases  which 
have  been  decided  under  that  section  in  other  states  would  provide  precedent 
against  which  some  North  Carolina  cases  could  be  decided.  We  are  loath 
to  recommend  change  of  the  language  in  the  statute  if  our  present  pro- 
cedure does  comply  so  that  we  can  maintain  this  similarity  to  other  laws. 
In  effect,  the  Governor's  agent's  commission,  accompanied  by  the  Governor's 
warrant  from  the  state  on  whom  requisition  is  made,  forms  a  warrant  for 
our  Governor's  agent  to  arrest  the  fugitive  and  bring  him  back  to  this 
State.  Under  the  cases  decided  in  other  jurisdictions,  it  gives  the  Governor's 
agent  power  to  go  in  hot  pursuit  of  the  person  if  they  should  escape, 
make  the  arrest,  and  do  all  other  things  in  connection  with  a  lawful  arrest, 
which  could  ordinarily  be  done.  Courts  have  held  that  in  the  absence  of 
such  a  valid  agent's  commission,  the  person  who  returns  the  fugitive  to 
the  state  is  acting  only  in  the  capacity  of  a  private  citizen  (Boston  v 
Causey,  206  Okl.  251,  242  P.  2d  712  (1952) ). 


40]  ATTORNEY   GENERAL   OPINIONS  171 

There  is  a  general  discussion  of  the  powers  and  duties  of  these  extradition 
officials  in  35  C.J.S.,  Extradition  §20  and  31  Am.  Jur.  2d,  Extradition,  §69. 
All  of  the  cases  decided  under  this  section  of  the  Uniform  Act  refer  to 
the  commission  not  as  a  warrant  in  a  technical  sense  but  as  an  agent's 
commission.  In  effect,  it  gives  the  person  so  designated  the  power  of  arrest 
and  all  powers  appurtenant  thereto  which  he  would  not  ordinarily  have 
but  which  are  essential,  of  course,  if  he  is  to  act  as  an  arresting  authority 
outside  what  is  ordinarily  his  jurisdiction. 

The  Texas  courts  have  held  that  if  for  some  reason  the  agent's  commission 
should  be  faulty,  the  alleged  defendant  would  not  be  entitled  to  his  dis- 
charge but  should  be  held  for  the  period  allowed  by  federal  law  until  a 
proper  agent  is  commissioned  and  sent  {Ex  Parte  Pinkus,  114  Tex.  Cr. 
326,  25  S.W.2d  334  (1929)).  Therefore,  even  if  North  Carolina's  form 
should  be  successfully  challenged,  the  extradition  request  itself  would  not 
fail  for  that  mere  technical  defect. 

In  summary,  it  is  concluded  that  the  form  does  comply  with  the  require- 
ments of  the  statute  and  that  it  would  be  inadvisable  to  recommend  a 
change  in  the  statute  since  it  is  advisable  to  maintain  a  similarity  with  the 
statutes  of  our  sister  states. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 

4  September  1969 

Subject:  Criminal  Law  &  Procedure;  Extraditions;  Return  of  Pro- 

bation Violators  to  State  Where  Probation  Imposed 

Requested  by:     Mr.  A.  F.  Sigmon,  Jr. 

Probation  Training  Supervisor 
North  Carolina  Probation  Commission 

Introduction:  Probationer  was  convicted  of  auto  theft  and  placed  under 
a  probationary  judgment  on  January  10,  1967  in  the 
General  Sessions  Court  of  Horry  County,  South  Carolina. 
The  period  of  probation  was  3  years  and  judgment  con- 
tained a  special  provision  that  probationer  be  allowed  to 
return  to  Wilmington,  N.  C,  to  live  and  work. 

Under  the  terms  of  the  Interstate  Compact  for  the  Super- 
vision of  Probationers,  the  North  Carolina  Probation  Com- 
mission accepted  supervision  of  the  Probationer. 

Probationer  was  once  returned  to  South  Carolina  for  pro- 
bation violations  but  the  South  Carolina  Court  refused  to 
revoke  probation.  Probationer  returned  to  North  Carolina 
and  supervision  was  resumed.  Later  he  disappeared  and 
'  South  Carolina  was  notified.  The  North  Carolina  Probation 

Commission  was   instructed   by   South   Carolina   to   "close 
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Question  (1): 


our  interest  in  the  case"  but  was  requested  to  notify 
South  Carolina  authorities  if  probationer  was  located. 

Probationer  was   located   in   jail   awaiting   trial   on  public 
drunkeness  charges.  South  Carolina  transmitted  an  arrest  | 
warrant  issued  by  a  South  Carolina  probation  official  under  j 
applicable  South  Carolina  statutes. 

Should  North  Carolina  authorities  execute  the  South  Caro- 
lina arrest  warrant  and  hold  probationer  for  return  to 
South  Carolina  ? 


Conclusion  (1) :  North  Carolina  authorities  should  not  execute  the  South 
Carolina  arrest  warrant. 

While  the  South  Carolina  warrant  is  assumed  to  provide  a  valid  basis 
for  an  arrest  in  South  Carolina,  it  is  insufficient  outside  that  jurisdiction. 
In  order  to  justify  arrest  by  North  Carolina  officers  in  this  State,  some 
process  issued  by  an  appropriate  North  Carolina  authority  is  required. 

Such  process  could  be  in  the  form  of  a  fugitive  warrant  authorized  under 
G.S.  15-49  which  could  be  used  in  cases  of  probation  violators  not  under 
the  supervision  of  the  Probation  Commission.  It  would  appear  that  such 
probationers  would  be  entitled  to  the  full  protection  of  the  extradition 
process.  This  method  would  apply  to  the  probationer  described  in  the  in- 
troduction since  he  is  no  longer  under  supervision. 

Another  avenue  is  available  with  respect  to  out  of  state  probationers 
actually  under  the  supervision  of  the  Probation  Commission.  The  Compact 
provides  [G.S.  148-65.2(2)]  that  the  receiving  state  assumes  the  duties 
of  visitation  and  supervision  and  ".  .  .  in  the  exercise  of  those  duties  will 
be  governed  by  the  same  standards  that  prevail  for  its  own  proba- 
tioners ..." 

Thus  North  Carolina  could  follow  the  procedures  set  forth  in  G.S.  15-200 
providing  for  arrest  upon  affidavit  of  probation  officer  or  warrant,  for 
bond  pending  court  hearing  and  for  court  hearing.  Since  a  North  Carolina 
court  could  not  revoke  a  probationary  judgment  issued  in  another  state, 
the  North  Carolina  judge  would  undoubtedly  order  probationer  into  the 
custody  of  the  authorities  of  the  other  state  to  be  returned  by  them  to 
that  state. 

Question  (2) :  What  procedure  should  out  of  state  authorities  follow  to 
obtain  custody  of  their  probationers  residing  in  this  state 
and  over  whom  the  North  Carolina  Probation  Commission 
has  supervision  pursuant  to  the  Interstate  Compact  for  the 
Supervision  of  Probationers  ? 

Conclusion  (2) :  Out  of  state  authorities  themselves  may  enter  North  Caro- 
lina, apprehend,  retake  and  transport  their  probation 
violators  back  to  their  jurisdiction. 
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The  Interstate  Compact  for  the  Supervision  of  Probationers  provides: 

G.S.  148-65.2(3):— "That  duly  accredited  officers  of  a  sending 
state  may  at  all  times  enter  a  receiving  state  and  there  apprehend 
and  retake  any  person  on  probation  or  parole.  For  that  purpose 
no  formalities  will  be  required  other  than  establishing  the  au- 
thority of  the  officer  and  the  identity  of  the  person  to  be  retaken. 
All  legal  requirements  to  obtain  extradition  of  fugitives  from 
justice  are  hereby  expressly  waived  on  the  past  of  State's  party 
hereto,  as  to  such  persons.  The  decision  of  the  sending  state  to 
retake  a  person  on  probation  or  parole  shall  be  conclusive  upon 
and  not  reviewable  within  the  receiving  state." 

G.S.  148-65.2(4)— "That  duly  accredited  officers  of  the  sending 
state  will  be  permitted  to  transport  prisoners  being  retaken 
through  any  and  all  states  party  to  this  compact,  without  inter- 
ference." 

This  procedure  is  suggested  as  the  simplest  method  available. 

Robert  Morgan,  Attorney  General 

James  F.  Bullock, 

Deputy  Attorney  General 

T.  Buie  Costen,  Staff  Attorney 

11  February  1970 

Subject:  Criminal  Law  &  Procedure;  Fingerprinting  Misdemeanants; 

Authority  for 

Requested  by:     Mr.  G.  Patrick  Hunter,  Jr. 
Charlotte  Police  Attorney 

Question:  May  law  enforcement  officers  fingerprint  persons  charged 

with  a  misdemeanor  or  does  G.S.  114-19  prohibit  such 
procedure  ? 

Conclusion:  G.S.  114-19  does  not  prohibit  the  taking  of  fingerprints  of 

persons  charged  with  a  misdemeanor.  Such  a  strict  con- 
struction of  this  statute  would  unduly  deter  law  enforce- 
ment officers  in  the  identification,  apprehension  and  con- 
viction of  criminals.  As  stated  in  State  v  Chapman,  4  N.C. 
App.  438,  G.S.  114-19  has  its  origin  in  G.S.  148-79,  which 
was  repealed  in  1965,  and  the  statute  is  concerned  pri- 
marily with  compiling  records  and  statistics. 

G.S.  148-79,  prior  to  its  repeal,  required  officers  to  take  the  fingerprints  of 
every  person  convicted  of  a  felony  and  forward  it  to  the  Consolidated 
Records  Section  of  the  Prison  Department.  Officers  were  also  required  to 
take  the  fingerprints  of  any  person  charged  with  a  crime  when  deemed 
advisable  by  the  Chief  of  Police  or  Sheriff  and  send  them  to  the  Records 
Section. 
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G.S.  114-19  was  enacted  in  1965  so  as  to  place  the  records  of  fingerprints 
and  photographs  of  criminals  under  the  State  Bureau  of  Investigation. 

G.S.  114-19  removed  the  mandatory  requirement  that  officers  take  finger- 
prints of  persons  convicted  of  a  felony,  and  now  merely  authorizes  the 
taking  of  fingerprints  and  photographs  of  felons,  and  any  person  committed 
to  jail  or  prison  upon  conviction.  The  provision  prohibiting  the  taking  of 
photographs  of  misdemeanants,  except  in  certain  cases,  is  the  same  as  in 
former  G.S.  148-79. 

The  provisions  of  G.S.  148-79,  which  read:  "The  said  officers  are  hereby 
required  to  take  fingerprints  of  any  other  person  when  arrested  for  a 
crime  when  the  same  is  deemed  advisable  by  any  chief  of  police  or  sheriff, 
and  forward  the  same  for  record  to  the  Records  Section"  was  omitted  from 
G.S.  114-19  when  enacted  in  1965.  This  omission,  in  our  view,  was  merely 
to  relieve  the  officers  from  the  record  keeping  duty,  as  to  misdemeanants, 
but  was  not  intended  to  deny  the  officers  the  right  to  take  fingerprints  of 
persons  arrested  and  charged  with  a  misdemeanor. 

This  view  is  enforced  by  the  last  paragraph  of  G.S.  114-19,  G.S.  114-16, 
G.S.  114-10,  and  G.S.  114-12,  which  require  the  State  Bureau  of  Investiga- 
tion to  receive,  collect  and  correlate  information  for  locating,  identifying 
and  apprehension  of  criminals  in  this  State  in  order  to  prevent  crime  and 
to  procure  the  speedy  apprehension  of  criminals. 

It  is  generally  held  that  police  may  take  fingerprints  of  persons  arrested 
and  charged  with  a  crime,  21  Am.  Jur.  2d,  Criminal  Law,  Sec.  369,  and 
unless  prohibited  by  statute,  fingerprinting  in  misdemeanor  cases  is  proper, 
U.S.  V  Kelly,  55  F  2d  67,  83  A.L.R.  122.  See  also  Gilbert  v  U.S.,  366  F  2d 
923. 

Considering  the  history  of  G.S.  114-19,  and  its  specific  language,  it  appears 
that  the  intent  of  the  General  Assembly  was  not  to  prohibit  the  finger- 
printing of  persons  arrested  and  charged  with  a  misdemeanor.  If  the 
General  Assembly  had  intended  such,  it  would  have  included  the  words 
"or  fingerprint"  in  the  sentence  which  expressly  prohibits  taking  the 
photograph  of  a  misdemeanant. 

Any  prior  letters  or  opinions  of  this  office  in  conflict  with  this  opinion 
are  hereby  superseded  to  the  extent  of  such  conflict. 

,       -  /       Robert  Morgan,  Attorney  General 

James  F.  Bullock, 
Deputy  Attorney  General 


29  January  1970 

Subject:  Criminal  Law  &  Procedure;  Fireworks;  What  Constitutes 

Requested  by:     Honorable  W.  I.  Adams 
Sheriff,  Wayne  County 
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Do  the  items,  identified  as  auto  foolers,  smokey  cherry 
balls  and  mandarin  ducks,  all  of  which  contain  flash  powder, 
and  inflammable  materials,  come  within  the  definition  of 
"pyrotechnics"  as  used  in  G.S.  14-410  ? 

Yes.  Pyrotechnics  of  any  description  whatsoever  are  illegal 
in  North  Carolina  unless  their  use  comes  within  the  ex- 
ception of  the  statute.  "Pyrotechnics",  as  defined  in  G.S. 
14-414,  includes  any  and  all  kinds  of  fireworks  and  ex- 
plosives. "Firework"  is  a  device  for  producing  a  display, 
as  of  light,  noise,  a  smoke  by  the  combustion  of  explosive 
or  flammable  or  combustible  materials.  The  above  named 
items  come  within  this  definition. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


7  July  1969 

Subject:  Criminal    Law    &     Procedure;     Grand    Jury;     Witnesses; 

Authority  of  Grand  Jury  to  Summons  Witnesses 

Requested  by:     Honorable  Charles  M.  Johnson 
Clerk  of  Superior  Court 
Montgomery  County 

Question:  Does  the  foreman  of  the  grand  jury  have  the  authority  to 

summons  witnesses  in  criminal  matters  being  investigated 
by  it? 

Conclusion:  Yes.     G.S.   6-56   provides:    "No   witness   shall   receive   pay 

for  attendance  in  a  criminal  case  before  a  grand  jury, 
unless  such  witness  has  been  summoned  by  direction  in 
writing  of  the  foreman  of  the  grand  jury,  or  of  the 
solicitor  prosecuting,  addressed  to  the  clerk  of  the  court, 
commanding  him  to  summon  such  witness,  stating  the 
name  of  the  parties  against  whom  his  testimony  may  be 
needed,  or  unless  he  has  been  bound  or  recognized  by 
some  justice  of  the  peace  to  appear  before  the  grand  jury." 
Our  Supreme  Court  has  construed  this  statute  to  limit  the 
authority  of  the  grand  jury  to  summons  witnesses  to  the 
foreman  who  may  summons  witnesses  as  prescribed  in 
the  above  statute. 

In  State  v  Wilcox,  104  N.C.  847,  the  Court  stated  the  following: 

"There  can  be  no  question  about  the  fact  that  at  common  law  a 
grand  jury  was  charged  especially  with  inquisitorial  duties,  and 
where  there  is  probable  cause  to  suspect  that  the  law  had  been 
violated  they  were   considered   bound   by   their   oaths   to   institute 
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inquiry  and  investigation.  They  had  originally  'the  right  to  send 
for  witnesses  and  have  them  sworn  to  give  evidence  generally, 
and  to  found  presentments  on  the  evidence  of  such  witnesses'. 
Wharton  on  Cr.  L.,  sec.  457,  note  (h).  But  our  statute  (Code, 
sec.  743)  forbids  the  payment  of  the  fees  of  any  witness  before 
the  grand  jury,  unless  summoned  by  direction  of  the  foreman  or 
solicitor,  as  therein  prescribed,  or  recognized  by  some  justice  of 
the  peace  to  appear  and  testify  before  that  body.  While  the  grand 
jury  is  not  allowed  by  laws  of  North  Carolina  to  send  for  witnesses 
generally  for  the  purpose  of  inquisition,  it  is  their  duty  to  originate 
presentments  as  to  all  violations  of  law  that  have  come  under  the 
personal  observation  or  knowledge  of  each  juror,  and  as  to  the 
commission  of  any  offenses  of  which  they  have  information  which 
they  deem  credible  and  which  is  so  specific  as  to  the  nature  of  the 
offense  and  witnesses  as  to  enable  the  prosecuting  officer  to  frame 
an  indictment  upon  it.  S.  v.  Ivey,  100  N.C.  539." 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

17  September  1969 

Subject:  Criminal    Law   &    Procedure;    Indictments    and    Warrants; 

Arrest  Warrant  Issued  Upon  Information  and  Belief  of 
Police  Officer 

Requested  by:     Honorable  H.  M.  Shelton 
Sheriff  of  Polk  County 

Question:  Can   an   arrest   warrant   be    issued    upon   information   and 

belief  where  the  complaint  or  affidavit  is  based  upon  infor- 
mation furnished  the  police  officer  and  the  officer,  as  the 
complainant,  does  not  have  positive  knowledge  of  the 
facts  sworn  to  before  the  magistrate  ? 

Conclusion:  This  seems  to  be  a  novel  question  of  law  in  North  Carolina 

which  has  not  been  directly  answered  by  our  appellate 
courts.  The  custom  and  practice  for  many  years  has  been 
for  police  officers  to  secure  a  warrant  upon  information 
and  belief.  Therefore,  if  the  facts  furnished  by  the  officer 
to  the  issuing  magistrate  are  under  oath,  and  sufficient 
for  the  magistrate  to  find  that  there  is  "probable  cause" 
or  a  "strong  suspicion  of  guilt"  the  warrant  may  be  issued 
upon  the  information  and  belief. 

G.S.  15-19  does  not  require  that  the  complainant  have  personal  knowledge 
of  the  facts  about  which  he  is  examined  by  magistrate  under  oath.  When 
the  examination  of  the  complainant  and  any  witnesses  produced  by  him 
makes  it  appear  that  a  criminal  offense  has  been  committed,  it  is  the  duty 
of  the  magistrate  to  issue  a  proper  warrant.  G.S.  15-20. 
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In  State  v.  Bryson,  84  N.C.  780,  the  court  stated  that  if  the  warrant  sets 
out  the  facts  constituting  the  offense  with  such  certainty  that  the  accused 
is  able  to  determine  the  species  of  the  offense  and  that  it  is  an  indictable 
offense  the  warrant  is  sufficient,  even  though  the  affidavit  or  evidence 
taken  as  the  ground  of  application  for  the  warrant  does  not  contain  the 
same  degree  of  certainty.  The  court  further  stated  that  if  the  warrant 
sufficiently  sets  out  a  criminal  offense,  the  appellate  court  cannot  look 
behind  the  warrant  for  defects  or  irregularities  of  the  preliminary  evidence. 
However,  in  those  cases  where  the  warrant  does  not  charge  the  crime  but 
refers  to  the  affidavit  as  containing  the  charge,  then  both  the  affidavit  and 
warrant  must  be  considered.  In  State  v.  Higgins,  266  N.C.  589,  we  find 
the  following : 

"The  affidavit  and  warrant  are  in  contemplation  of  law  one,  if 
the  affidavit  is  referred  to  in  the  warrant,  as  in  the  instant  case. 
S.  V.  Davis,  111  N.C.  729,  16  S.E.  540;  S.  v.  Sharp,  125  N.C.  628, 
34  S.E.  264;  S.  v.  Gupton,  166  N.C.  257,  80  S.E.  989;  Moser  v. 
Fulk,  237  N.C.  302,  74  S.E.2d  729. 

"Ordinarily,  the  affidavit,  complaint,  or  information  is  the  initial 
step  in  procuring  the  issuance  of  a  proper  warrant.  G.S.  15-19 
requires  a  magistrate,  before  issuing  a  warrant,  to  examine  'the 
complainant  and  any  witnesses  who  may  be  produced  by  him'  on 
oath.  G.S.  15-20  provides  in  relevant  part:  'If  it  shall  appear  from 
such  examination  that  any  criminal  offense  has  been  committed, 
the  magistrate  shall  issue  a  proper  warrant  under  his  hand,  with 
or  without  seal,  reciting  the  accusation.  .  .  .' 

"Absent  controlling  constitutional  or  statutory  provisions,  as  to 
whether  the  requisite  facts  may  be  stated  on  information  and 
belief  or  must  be  stated  on  positive  knowledge  the  courts  are  not 
in  harmony.  22  C.J.S.  Criminal  Law,  §309,  p.  802;  5.  v.  Davie, 
62  Wis.  305,  22  N.W.  411;  Ex  Parte  Blake,  155  Cal.  586,  102  P.  269. 
"In  22  C.J.S.,  ibid,  §309,  it  is  said:  Thus,  in  some  jurisdictions  the 
complaint,  affidavit,  or  information  must  state  the  facts  on  com- 
plainant's positive  knowledge,  and  where  it  states  them  on  hearsay 
or  on  information  and  belief  it  is  insufficient,  at  least  where  it  does 
not  state  facts  showing  the  source  of  information  and  the  grounds 
of  belief  or  where  it  does  not  state  such  facts  with  definiteness. 
In  a  number  of  states,  however,  an  affidavit  based  on  information 
and  belief  is  sufficient.'  So  far  as  the  briefs  of  counsel  show  and 
after  a  diligent  search  by  us,  this  seems  to  be  a  novel  question 
of  law  in  this  jurisdiction." 

Of  course,  it  would  not  be  sufficient  for  an  officer  merely  to  tell  a  magis- 
trate that  he  has  information  and  belief  that  a  person  has  committed  a 
crime.  The  officer  must  state  the  facts,  under  oath  to  the  magistrate,  so 
that  the  magistrate  may  consider  the  officer's  knowledge  or  information 
and  determine  whether  there  is  probable  cause  to  issue  the  warrant. 

Robert  Morgan,  Attorney  General 
"  James  F.  Bullock, 

Deputy  Attorney  General 
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8  May  1969 
Subject: 


Requested  by: 


Questions : 


Conclusions: 


Criminal  Law  &  Procedure;  Indictments  and  Warrants; 
Failure  of  Magistrate  Issuing  Warrant  to  Designate  His 
Title  on  Warrant  Form  or  Uniform  Traffic  Citation 

Mr.  Bert  M.  Montague,  Director 
Administrative  Office  of  the  Courts 

(1)  On  the  uniform  traffic  citation  form  in  the  place 
marked  "Title  of  Issuing  Official",  is  it  necessary  for  an 
arrest  warrant  to  be  valid  that  a  magistrate  write  his  title 
thereon  ? 

(2)  On  a  warrant  of  arrest  forms  used  in  the  district 
court  system,  on  which  the  words  "Magistrate  Assistant 
Clerk  of  Superior  Court"  appear  immediately  under  the 
line  signed  by  the  official  issuing  the  warrant,  in  order 
for  a  warrant  to  be  valid  is  it  necessary  that  the  words 
"Assistant  Clerk  of  Superior  Court"  be  stricken? 

(1)  No. 

(2)  No. 


G.S.  15-20  provides  in  pertinent  part: 

"If  it  shall  appear  from  such  examination  that  any  criminal 
offense  has  been  committed,  the  magistrate  shall  issue  a  proper 
warrant  under  his  hand,  with  or  without  seal,  reciting  the  ac- 
cusation, and  commanding  the  officer  to  whom  it  is  directed  forth- 
'  with  to  take  the  person  accused  of  having  committed  the  offense, 
and  bring  him  before  a  magistrate,  to  be  dealt  with  according  to 
law ". 

The  following  appears  in  30  A.L.R.  700,  Formality  in  authentication  of 
judicial  act,  at  page  710: 

"And  in  Siler  v  Ward  (1814)  4  N.C.  (1  Car.  Law  Repos.  548), 
where  a  warrant  issued  by  a  magistrate  was  signed  by  him  in  his 
proper  name,  with  nothing  annexed  to  the  signature  denoting  the 
act  to  be  official,  it  was  held  that  as  the  warrant  was  peculiar  to 
the  official  capacity  of  the  magistrate,  it  was  entirely  unnecessary 
for  him  further  to  declare  in  what  capacity  he  acted." 

For  similar  holdings,  see  Lewis  v  Russell,  47  Fla.  184,  36  So.  166  (1904) ; 
Young  v  Germania  Sav.  Bank,  132  Ga.  490,  64  S.E.  552  (1909)  ;  People  v 
Du  Bois,  26  N.Y.Supp.  895  (1894). 

Siler  V  Ward,  supra,  has  been  cited  several  times  in  support  of  the 
proposition  that  certain  other  persons,  acting  in  an  official  capacity,  need 
not  add  their  title  to  their  signature.  Tocci  v  Newfall,  220  N.C.  550 
(1941),  (trustee  in  a  deed)  ;  Denson  v  Creamery  Co.,  191  N.C.  198  (1926), 
(trustee  in  a  will  with  power  to  convey  real  estate)  and  Exum  v  Baker, 
118  N.C.  545   (commissioner  to  sell  real  estate  under  mortgage). 
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I  This  is  said  in  22  C.J.S.,  Criminal  Law,  §308:  "In  some  jurisdictions  the 
jurat  should  show  the  official  capacity  of  the  person  before  whom  the 
complaint  or  the  affidavit  was  sworn,  unless  it  appears  in  some  other 
way,  but  in  other  jurisdictions,  this  is  unnecessary."  No  North  Carolina 
cases  are  cited. 

Thus  there  is  no  North  Carolina  statute  requiring  a  magistrate  to  put 
his  title  on  an  arrest  warrant  and  the  only  North  Carolina  Court  decision 
directly  in  point  upheld  the  validity  of  a  warrant  which  omitted  the 
magistrate's  title. 

The  fact  that  the  title  of  "assistant  clerk  superior  court"  appears  on  a 
warrant  with  the  title  "magistrate"  does  not  appear  to  add  to  or  detract 
from  the  magistrate's  authority.  There  are  no  North  Carolina  cases 
directly  in  point. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

ilJuly  1969 

Subject:  Criminal  Law  &  Procedure;  Judgments;  Prayer  for  Judg- 

ment Continued;  Finality  of  Sentence 

Requested  by:     Mr.  A.  F.  Sigmon 

Probation  Training  Supervisor 
1  North  Carolina  Probation  Commission 

Question:  Whether  prayer  for  judgment  continued  is  final,  and  thus 

whether  any  further  sentence  may  be  imposed. 

Conclusion:  The  judgment  as  shown  by  this  set  of  facts  was  not  a  final 

judgment  and  the  procedure  of  setting  a  probationary 
sentence  with  prayer  for  judgment  continued  is  sanctioned 
by  case  law. 

In  a  letter  from  A.  F.  Sigmon  of  June  3,  1969,  the  facts  appear  as  follows: 
On  February  6,  1968,  the  defendant  pleaded  guilty  to  nonfelonious  larceny 
and  received  prayer  for  judgment  continued  and  was  placed  on  probation 
for  three  years  under  the  supervision  of  the  North  Carolina  Probation 
Commission.  One  of  the  conditions  of  probation  was  that  the  defendant 
pay  a  fine  of  fifty  dollars  ($50)  and  a  cost  of  nineteen  dollars  and  eighty- 
five  cents  ($19.85). 

The  defendant  paid  the  fine  and  the  cost.  Then  he  appeared  in  court  and 
contended  that  he  should  be  discharged.  This  argument  was  that  prayer 
for  judgment  was  a  final  judgment,  that  no  further  punishment  could  be 
imposed  and  that,  having  paid  the  fine  and  cost,  there  was  nothing  further 
that  could  be  done. 

A  district  court  judge — not  the  same  judge  who  imposed  the  original 
sentence — ordered  that  the  probationary  sentence  be  of  no  further  effect, 
and  discharged  the  defendant. 
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The  applicable  law  appears  in  State  v.  Pelley,  221  N.C.  487;  State  v. 
Graham,  225  N.C.  217;  State  v.  Thompson,  267  N.C.  653;  and  State  v. 
Burnett,  174  N.C.  796. 

In  Pelley,  at  page  498  the  court  wrote : 

"  'The  power  of  the  superior  court  to  continue  the  prayer  for 
judgment  and  to  suspend  the  execution  of  a  judgment,  upon  con- 
ditions, in  proper  cases  and  upon  terms  that  are  reasonable  and 
just,  and  thereafter,  upon  determination  that  the  conditions  had 
been  breached,  to  impose  sentence  and  execute  the  judgment,  has 
been  upheld  by  this  court  in  numerous  cases.'  " 

In  State  v.  Burnett,  174  N.C.  796,  the  defendant  pleaded  nolo  contendere, 
and  prayer  for  judgment  was  continued  upon  payment  of  costs.  Later  the 
solicitor  prayed  for  judgment  on  the  grounds  that,  in  the  interim,  the 
defendant  had  operated  a  bawdy-house.  The  court  imposed  sentence,  saying 
at  page  797: 

"The  judgment  in  this  case  was  continued  upon  payment  of  the 
costs,  which  plainly  gave  to  the  solicitor  the  right  to  pray  judg- 
ment at  any  time." 

In  State  v.  Hardin,  183  N.C.  815,  the  defendant  was  given  prayer  for 
judgment  and  one  of  the  conditions  was  that  he  pay  two  hundred  dollars 
($200)  counsel  fee.  Prayer  for  judgment  was  asked  by  the  solicitor.  One 
of  the  contentions  was  that  the  $200  had  been  paid  and,  therefore,  he  could 
not  be  punished  further.  This  was  rejected;  the  court  said  at  page  821: 

"But  the  principle  invoked,  in  our  opinion,  has  no  application  to 
the  facts  of  this  record,  it  appearing  that  such  payment  con- 
stituted no  part  of  any  judgment  against  defendant,  but  was 
paid  in  pursuance  of  his  agreement  to  that  effect,  and  the  prayer 
for  judgment  being  expressly  continued  on  condition  of  defendant's 
good  behavior  for  two  years,  which  time  has  not  expired." 

In  State  v.  Thompson,  267  N.C.  653,  the  court  continued  prayer  for  judg- 
ment for  three  years.  The  court  held  that  was  proper,  writing  at  page  655: 

"  'It  is  sometimes  found  to  be  expedient,  if  not  necessary,  to  con- 
tinue a  prayer  for  judgment  and  when  no  conditions  are  imposed, 
the  judges  of  the  superior  court  may  exercise  this  power  with  or 
without  the  defendant's  consent.'  "  (Citing  cases). 

It  is  not  clear  why  the  district  judge  ruled  as  he  did.  His  reasoning  seems 
to  be  that  a  prayer  for  judgment  is  a  final  judgment  and  therefore  no 
further  sentence  could  be  imposed.  This  reasoning  apparently  stems  from 
some  language  in  the  cases  that  hold  that  one  may  appeal  from  a  suspended 
sentence.  State  v.  Simmington,  235  N.C.  612,  and  thus  it  was  a  final  judg- 
ment— because  only  a  final  judgment  may  be  appealed  from.  State  v 
Jackson,  226  N.C.  66. 
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It  is  true  that  a  court  may  not  suspend  judgment  over  a  defendant's  ob- 
jection because  this  interferes  with  his  right  of  appeal — only  final  judg- 
ments being  appealable,  State  v.  Jackson,  supra—hut  if  a  defendant  does 
not  object,  he  thereby  consents,  State  v.  Wilson,  216  N.C.  130,  by  implica- 
tion, and  may  not  appeal.  State  v.  Anderson,  208  N.C.  771. 

We  conclude,  therefore,  (1)  that  the  defendant  who  accepts  the  prayer  for 
judgment  and  does  not  appeal  has  not  received  a  final  judgment;  and 
(2)  that  the  cases  approve  the  use  of  the  prayer  for  judgment  with  pro- 
bationary conditions.  It  would  be  better,  probably,  to  suspend  the  sentence, 
as  provided  by  N.C.  Gen.  Stat.  15-197,  but  there  are  times  when  a  suspended 
judgment  is  necessary,  as  stated  in  State  v.   Thompson,  supra. 

Robert  Morgan,  Attorney  General 
Dale  Shepherd,  Staff  Attorney 


17  October  1969 

Subject:  Criminal   Law   &    Procedure;    Jurisdiction;    Police    Chasing 

Speeding  Motorist  Outside  Corporate  Limits;  No  Authority; 
Workmen's  Compensation  for  Injury  Outside  Corporate 
Limits 

Requested  by:     Mr.  Everette  L.  Doffermyre 
Dunn  City  Attorney 

Questions:  (1)     May  a  chief  of  police  direct  his  officers  to  chase  a 

speeding  motorist  outside  the  corporate  limits  of  the  town, 
and  may  the  officers  do  so  while  in  hot  pursuit  ? 

(2)     Would    a    policeman    who    was    injured    outside    the 
^-  corporate    limits    while    chasing    the    motorist    be    covered 

under  the  Workmen's  Compensation  Act  ? 

Conclusions:  (1)  Unless  the  City  Charter  or  a  special  act  authorizes  a 
city  policeman  to  make  arrest  outside  the  corporate  limits, 
the  officers'  authority  terminates  at  the  corporate  limits, 
and  he  has  no  authority  to  chase  the  speeding  motorist 
outside  the  city  limits.  The  Supreme  Court  of  North  Caro- 
lina has  suggested  that  the  old  common  law  "hue  and 
cry"  as  a  process  of  pursuing  or  of  fresh  pursuit  of  a 
felon  only  may  apply  to  city  policemen,  but  we  find  no 
case  in  which  it  has  actually  been  decided  by  our  Court. 
There  are  some  instances  when  a  city  policeman  may  leave 
the  city  limits  and  we  are  attaching  excerpts  from  "The 
Law  of  Arrest"  issued  by  the  Institute  of  Government, 
Chapel  Hill,  which  set  forth  such  situations. 

(2)     Doubtful.     G.S.    97-2    was    amended    in    1949    to    pro- 
vide that  any  employee   of  a   municipality  while   engaged 
V  in  the  discharge  of  his  official  duty  outside  the  jurisdictional 

or  territorial  limits  of  the  municipality,  and  while  acting 
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pursuant  to  authorization  or  instruction  from  any  superior 
officer,  shall  have  the  same  rights  under  this  article  as  if 
such  duty  or  activity  were  performed  within  the  territorial 
boundaries. 

In  Wilson  v  Mooresville,  222  N.C.  283,  it  was  held  that  a  city  policeman 
was  not  covered  by  the  Workmen's  Compensation  Act  when  he  was  in- 
jured outside  the  corporate  limits  while  attempting  to  make  an  arrest, 
since  the  officer  has  no  authority  outside  the  city  limits,  even  though  the 
chief  of  police  had  instructed  the  officer  to  go  outside  in  "hot  pursuit". 

We  find  no  case  construing  the  1949  amendment  to  G.S.  97-2.  If  the 
officer  was -acting  without  authority,  we  do  not  believe  this  statute  would 
extend  coverage  to  the  officer  even  though  he  had  been  authorized  to  go 
outside  the  corporate  limits.  Of  course,  in  those  instances  where  the  police 
officer  is  authorized  by  statute  to  pursue  outside  the  corporate  limits,  as 
in  liquor  cases  under  G.S.  18-45(15),  the  officer  would  be  covered  under 
G.S.  97-2. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

13  February  1969 

Subject:  Criminal  Law  &  Procedure;  Magistrates;  Criminal  Appeals 

From 

Requested  by:     Mr.  Thomas  L.  Jones 

Murfreesboro  Town  Attorney 

Question:  Is  there  a  procedure  for  appealing  from  a  plea  of  guilty 

to  public  drunkenness  before  a  magistrate  to  a  district 
court  ? 

Conclusion:  The    Constitution    of   North    Carolina,    Article    IV,    §10(6), 

provides  that  the  General  Assembly  shall,  by  general  law, 
provide  a  proper  system  of  appeals.  Appeals  from  magis- 
trates shall  be  heard  de  novo,  with  the  right  trial  by  jury 
as  defined  in  the  Constitution  of  North  Carolina  and  the 
laws  of  this  State. 

The  defendant,  a  young  man,  was  charged  with  having  violated  G.S.  14-335, 
relating  to  public  drunkenness.  He  appeared  before  a  magistrate  and, 
presumably  pursuant  to  G.S.  7A-273(1),  entered  a  plea  of  guilty.  After 
having  consulted  with  counsel,  he  decided  to  "appeal"  to  the  district  court. 
This  presents  the  question:  Is  there  a  procedure  for  appealing  from  a  plea 
of  guilty  to  public  drunkenness  before  a  magistrate  to  a  district  court? 
The  answer  to  the  above  question  is  "Yes". 

Article  IV,  §10(6)  of  the  Constitution  of  North  Carolina  provides  that 
"[t]he  General  Assembly  shall,  by  general  law,  provide  a  proper  system 
of  appeals:  Provided,  that  appeals  from  magistrates  shall  be  heard  de  novo, 
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with  the  right  of  trial  by  jury  as  defined  in  this  Constitution  and  the  laws 
"of  this  State."  To  date,  the  General  Assembly  has  not  provided  a  system 
of  appeals  from  magistrates  in  criminal  cases.  This  lack  of  action  on  the 
part  of  the  General  Assembly  necessitates  a  reference  to  the  second  para- 
graph of  Article  IV,  §21  of  the  Constitution  of  North  Carolina.  That 
paragraph  states  that  "[t]he  statutes  and  rules  governing  procedure  and 
practice  in  the  Superior  Courts,  and  inferior  courts,  in  force  at  the  time 
the  amendments  constituting  this  article  are  ratified  by  the  people,  shall 
continue  in  force  until  superseded  or  repealed  by  rules  of  procedure  and 
practice  adopted  pursuant  to  section  11(2)  [rules  of  procedure]  of  this 
article."  (Emphasis  added.) 

G.S.  15-177.1  is  applicable  to  the  problem  at  hand.  That  statute  provides 
that,  "[i]n  all  cases  of  appeal  to  the  superior  court  in  a  criminal  action 
from  a  justice  of  the  peace  or  other  inferior  court  [i.e.,  magistrate],  the 
defendant  shall  be  entitled  to  a  trial  anew  and  de  novo  by  a  jury,  without 
prejudice  from  the  former  proceedings  of  the  court  below,  irrespective 
of  the  plea  entered  or  the  judgment  pronounced  thereon."  The  leading 
case  construing  this  statute  is  State  v  Meadows,  234  N.C.  657  (1951). 
Meadows  dealt  with  an  appeal  from  a  plea  of  guilty  to  "driving  a  motor 
vehicle  upon  the  public  highways  of  the  State  while  his  operator's  license 
was  revoked"  in  the  Recorder's  Court  to  the  Superior  Court.  He  pleaded 
guilty  in  the  Superior  Court,  and  was  given  a  heavier  sentence  than  that 
imposed  in  the  Recorder's  Court.  Justice  Ervin,  speaking  for  the  Supreme 
Court,  stated  that  G.S.  15-177.1  provides,  in  substance,  that  "whenever  the 
accused  in  a  criminal  action  appeals  to  the  Superior  Court  from  an  inferior 
court,  the  action  is  to  be  tried  anew  from  the  beginning  to  the  end  in  the 
Superior  Court  on  both  the  law  and  the  facts,  without  regard  to  the  plea, 
the  trial,  the  verdict,  or  the  judgment  in  the  inferior  court.  As  a  result 
of  this  statute,  the  rules  of  practice  and  procedure  regulating  the  trial 
of  criminal  actions  appealed  to  the  Superior  Court  by  defendants  who 
pleaded  guilty  in  inferior  courts  have  been  brought  into  complete  harmony 
with  those  heretofore  followed  in  the  trial  of  the  criminal  actions  appealed 
to  the  Superior  Courts  by  defendants  who  pleaded  not  guilty  in  inferior 
courts.  S.  V  Moore,  209  N.C.  44,  182  S.E.  692;  S.  v  Goff,  205  N.C.  545, 
172  S.E.  407;  S.  v  Pasley,  180  N.C.  695,  104  S.E.  533;  S.  v  Koonce,  108 
N.C.  752,  12  S.E.  1032.  Since  the  trial  in  the  Superior  Court  is  without 
regard  to  the  proceedings  in  the  inferior  court,  the  judge  of  the  Superior 
Court  is  necessarily  required  to  enter  his  own  independent  judgment. 
Hence,  his  sentence  may  be  lighter  or  heavier  than  that  imposed  by  the 
inferior  court,  provided,  of  course,  it  does  not  exceed  the  limit  of  punish- 
ment which  the  inferior  court  could  have  imposed.  S.  v  Stafford,  113  N.C. 
635,  18  S.E.  256."  The  latest  reiterations  of  this  rule  are  contained  in 
State  V  Broome,  269  N.C.  661  (1967),  State  v  Morris,  2  N.C.  App.  262 
(1968),  and  State  v  Thompson,  2  N.C.  App.  508  (1968). 

Because  the  Judicial  Department  Act  of  1965,  Chapter  7A  of  the  General 
Statutes,  provides  for  a  district  court  division  of  the  General  Court  of 
Justice,  criminal  appeals  from  magistrates  would  first  go  to  the  District 
Courts.  See  G.S.  7A-272,  which  provides  that,  as  a  general  rule,  the  District 
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Courts  have  exclusive,  original  jurisdiction  for  the  trial  of  criminal  actions 
below  the  grade  of  felony  (petty  misdemeanors).  Defendants  do  not  receive 
jury  trials  in  the  District  Courts.  G.S.  7A-196(e)  provides:  "In  criminal 
cases  there  shall  be  no  jury  trials  in  the  district  court.  Upon  appeal  to 
superior  court  trial  shall  be  de  novo,  with  jury  trial  as  provided  by  law." 
Appeals  may  be  had  from  the  District  Courts  to  the  Superior  Courts, 
with  trial  by  jury.  G.S.  7A-288  provides  that  "[a]ny  defendant  convicted 
in  district  court  before  the  judge  may  appeal  to  the  superior  court  for 
trial  de  novo.  Notice  of  appeal  may  be  given  orally  in  open  court,  or  to 
the  clerk  within  10  days  of  entry  of  judgment.  Upon  receiving  notice  of 
appeal,  the  clerk  shall  transfer  the  case  to  the  superior  court  criminal 
docket.  An  appeal  may  be  withdrawn  within  20  days  after  notice  of 
appeal  is  given,  or  10  days  before  the  next  criminal  session  of  superior 
court  convenes,  whichever  is  later.  Appeal  bond  may  be  set  by  the  judge 
in  his  discretion."  The  next,  and  in  all  but  a  very  few  cases,  such  as  those 
which  directly  involve  a  substantial  question  arising  under  the  Constitution 
of  the  United  States  or  of  this  State,  or  in  which  there  is  a  dissent,  the 
final  appeal  is  to  the  North  Carolina  Court  of  Appeals.  See  G.S.  7A-26, 
G.S.  7A-27,  G.S.  7A-30,  and  G.S.  7A-31. 

.  ,  '  Robert  Morgan,  Attorney  General 

Carlos  W.  Murray,  Jr.,  Staff  Attorney 


30  April  1969 

Subject:  Criminal  Law  &  Procedure;  Probation  Commission;  Taking 

Fingerprints  and  Photographs  of  Adult  Probationers 

Requested  by:     Mr.  A.  F.  Sigmon,  Jr. 

Probation  Training  Supervisor 

Question:  Does  the  North  Carolina  Probation  Commission  have  the 

authority  to  fingerprint  and   photograph   convicted   adults 
who  are  on  probation  ? 

Conclusion:  There  is  no  statute  giving  the  Probation  Commission  the 

direct    authority    to    fingerprint    and    photograph    proba- 
tioners, although  such  authority  may  be  implied  in  order 
'         '  to  properly  identify  criminals  on  probation,  and  to  afford 

more  effective  supervision  between  states  participating  in 
the  interstate  compact. 

Authorities  in  other  states  are  requesting  the  Probation  Commission  to 
furnish  fingerprints  and  photographs  of  probationers  who  have  absconded 
from  this  State  or  who  go  into  other  states  under  the  interstate  compact 
for  probation  supervision.  The  question  therefore  arises  as  to  whether  the 
North  Carolina  Probation  Commission  has  the  authority  to  fingerprint  and 
photograph  adult  probationers. 

G.S.  15-202  gives  the  Probation  Commission  general  supervision  and  au- 
thority to  formulate  policies  and  adopt  general  rules  not  inconsistent  with 
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1  law  in  carrying  out  its  duties  in  the  administration  of  probation.  However, 
ino  express  authority  is  granted  as  to  fingerprinting  or  photographing 
Iprobationers. 

jG.S.  15-206  imposes  the  duty  upon  the  Director  of  Probation  and  the  Com- 
Imissioner  of  Paroles  to  cooperate  to  the  end  that  the  purposes  of  probation 
jand  parole  may  be  more  effectively  carried  out,  and  it  is  the  duty  of  every 

city,  county  and   State   official   or  department  to   cooperate   and   assist   in 

carrying  out  the  probation  program. 

G.S.  114-19  authorizes  the  police  to  take  fingerprints  and  photographs  of 
persons  charged  with  a  felony  and  of  any  person  convicted  of  a  crime  and 
committed  to  jail  or  prison. 

The  SBI  has  the  authority  to  take  fingerprints  and  photographs  for 
criminal  identification,  and  the  Commissioner  of  Correction  and  the  Board 
of  Paroles  are  required  to  maintain  a  central  file  on  individual  offenders 
under  G.S.  148-74.  However,  under  this  statute,  the  file  of  a  person  on 
probation  does  not  become  a  part  of  the  central  files  unless  he  is  committed 
to  State  prison  after  a  period  on  probation. 

G.S.  148-76  imposes  the  duty  upon  the  Records  Section  to  receive  and 
collect  fingerprints,  photographs  and  other  information  to  assist  in  locating, 
I  identifying  and  keeping  records  on  criminals  and  to  make  the  information 
available  to  certain  agencies,  including  correctional  agencies  requiring 
criminal  identification. 

Under  the  interstate  compact,  a  probationer  goes  into  another  state  only 
with  the  permission  of  the  sending  and  receiving  states,  and  once  in  the 
other  state,  he  is  governed  by  the  standards  governing  probation  in  that 
state. 

In  addition,  the  sending  state  may  apprehend  and  retake  a  probationer  in 
a  receiving  state  upon  establishing  the  identity  of  the  person  to  be  retaken. 
Therefore,  it  may  be  implied  that  in  order  to  participate  in  the  interstate 
compact  for  probationers,  the  Probation  Commission  has  the  authority  to 
adopt  proper  rules  and  regulations  providing  for  the  fingerprinting  and 
photographing  of  probationers  under  its  supervision.  Of  course,  direct 
authority  could  be  granted  by  the  General  Assembly  should  the  Com- 
mission deem  it  advisable  to  seek  such  legislation. 

.        ■  ■       ,  Robert  Morgan,  Attorney  General 

James  F.  Bullock, 
'-  ■  '  Deputy  Attorney  General 

2  June  1969 

Subject:  Criminal    Law    &    Procedure;    Public    Drunkenness;    Public 

Place;  Powers  to  Arrest  in  Public  Place 

Requested  by:     Mr.  Dale  Padgett 

Onslow  County  Deputy  Sheriff 
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Conclusions: 


(1)  What  is  a  "public  place"  in  which  a  person  may  be 
arrested  for  public  drunkenness  ? 

(2)  May  a  police  officer  arrest  an  intoxicated  person 
who  is  in  a  public  place  when  the  owner  of  the  premises 
forbids  the  officer  to  arrest  the  person  ? 

(1)  In  S  V  King,  268  N.C.  711,  the  North  Carolina 
Supreme  Court  defined  a  public  place  as  follows : 


I 


"Per  Curiam.  '  "Public  place"  means  a  place  which  in 
point  of  fact  is  public  as  distinguished  from  private,  but 
not  necessarily  a  place  devoted  solely  to  the  uses  of  the 
public,  a  place  that  is  visited  by  many  persons  and  to 
which  the  neighboring  public  may  have  resort,  a  place 
which  is  accessible  to  the  public  and  visited  by  many 
'  persons.  Ellis  v  Archer,  161  N.W.  192;  People  v  Lane,  32 

N.Y.S.2d  61.  A  mercantile  establishment  and  the  premises 
thereof  is  a  public  place  during  business  hours  when 
customers  are  coming  and  going.'  S  v  Fenner,  263  N.C. 
694,  140  S.E.2d  349." 

(2)     Yes.     A  peace  officer  may  arrest  without  warrant  a 
'      person  who  has  committed  a  felony  or  misdemeanor  in  his 
'  presence    (G.S.    14-41(1));    and    he   has    the    authority    to 

arrest  a  person  who  is  drunk  in  a  public  place,  in  the 
officer's  presence,  even  though  the  owner  of  the  premises 
may  forbid  the  officers  to  arrest  the  oflFender. 

What  constitutes  a  "public  place"  varies  with  the  particular  facts  in  a 
given  case;  however,  in  S  v  Fenner,  263  N.C.  at  page  698,  our  court 
wrote  as  follows : 

"As  used  in  statutes  relating  to  drunkenness,  'public  place'  means 
a  place  which  in  point  of  fact  is  public  as  distinguished  from 
private,  but  not  necessarily  a  place  devoted  solely  to  the  uses  of 
the  public,  a  place  that  is  visited  by  many  persons  and  to  which 
the  neighboring  public  may  have  resort,  a  place  which  is  accessible 
to  the  public  and  visited  by  many  persons.  Ellis  v  Archer,  161 
N.W.  192;  People  v  Lane,  32  N.Y.S.2d  61.  A  mercantile  establish- 
ment and  the  premises  thereof  is  a  public  place  during  business 
hours  when  customers  are  coming  and  going. 

"A  peace  officer  may  arrest  without  a  warrant  when  the  person 
to  be  arrested  has  committed  a  misdemeanor  in  the  presence  of 
the  officer  or  when  the  peace  officer  has  reasonable  grounds  to 
believe  that  the  person  to  be  arrested  has  committed  a  misde- 
meanor in  his  presence.  G.S.  15-41  (a)." 

In  the  Fenner  case,  defendant  was  drunk  at  the  gas  pumps  in  front  of  a 
store  that  was  open  to  the  public. 

In  S  V  Skirlen,  269  N.C.  695,  the  Supreme  Court  stated  that  since  the 
defendant  was  drunk  in  a  public  place,  a  beer  parlor,  the  officer  had  a  right 
to  arrest  defendant  without  a  warrant.  G.S.  14-335;  G.S.  15-41(1). 
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G.S.  14-223  makes  it  unlawful  for  a  person  to  resist,  delay  or  obstruct  a 
public  officer  in  discharging  or  attempting  to  discharge  a  duty  of  his  office. 
In  S  v  Wray,  217  N.C.  167,  the  officer  entered  a  cafe  to  arrest  the 
defendant.  The  court  held  that  it  was  the  duty  of  the  officer,  upon  hearing 
loud  noises  and  swearing  coming  from  the  cafe,  to  enter,  investigate,  and 
stop  the  disorder,  and  that  for  the  purpose  of  preventing  a  breach  of  the 
peace  or  other  crime,  an  officer  may  enter  either  public  or  private  property. 
Thus,  it  appears  that  an  officer  may  arrest  a  person  who  is  committing  a 
crime  in  the  officer's  presence,  in  a  public  place,  even  though  the  owner 
of  the  premises  may  object  to  the  arrest.  Of  course,  if  the  offense  is  not 
committed  in  the  officer's  presence  and  the  owner  of  the  business  refuses 
to  admit  the  officer,  then  it  would  be  best  for  the  officer  to  secure  a  warrant 
for  the  defendant's  arrest  and,  under  the  warrant,  enter  the  premises. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


20  May  1969 

Subject:  Criminal  Law  &  Procedure;   Public  Drunkenness;   Punish- 

ment for  Second  &  Subsequent  Corrections 

Requested  by:     Mr.  Martin  R.  Peterson 

Director  of  Legal  Services 

North  Carolina  Department  of  Correction 

Question:  What  is  the  proper  commitment  for  a  defendant  who  has 

been  convicted  more  than  one  time  of  public  drunkenness 
under  G.S.  14-335  within  a  twelve-month  period? 

Conclusion:  The   judge,    upon   a   finding    of   guilt,    must    sentence    the 

defendant  to  the  county  jail  for  not  more  than  twenty  days 
or  impose  a  fine  of  not  more  than  fifty  dollars,  or,  if  he 
desires  to  sentence  the  defendant  to  a  term  in  jail  to  be 
served  in  the  custody  of  the  Commissioner  of  Correction, 
he  must  sentence  the  defendant  to  an  indeterminate  term 
of  from  thirty  days  to  six  months. 

The  sentencing  judge,  of  course,  has  inherent  power  to  sentence  a  de- 
fendant as  he  sees  fit  so  long  as  the  sentence  is  within  the  maximum  term 
allowed  by  law,  unless  there  is  a  statute  that  makes  a  sentence  mandatory. 
In  this  instance  the  statute,  while  not  exactly  clear,  makes  the  indeterminate 
sentence  mandatory. 

If  the  sentence  imposed  by  a  judge  is  not  in  accord  with  the  statute,  then 
the  defendant  must  be  sent  back  for  proper  sentencing.  The  Department  of 
Correction  would  not  be  holding  the  defendant  legally  if  the  sentence  was 
not  proper. 

Robert  Morgan,  Attorney  General 
Dale  Shepherd,  Staff  Attorney 
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13  January  1970 

Subject:  Criminal   Law   &   Procedure;    Search   and   Seizure;    Searct 

Warrants;  Student's  Dormitory  Room  on  State  Property 

Requested  by:     Mr.  James  B.  Mallory 
Dean  of  Men 
East  Carolina  University 

Question:  Is   a    search   warrant   always    essential    to    a    search    and 

seizure  of  contraband  in  a  student's  dormitory  room  on 
State  property  ? 

Conclusion:  School   authorities   have    the   right   to    search   a   student's 

dormitory  room  on  State  property  when  a  reasonable  belief 
exists  that  a  student  is  using  a  dormitory  room  for  a 
purpose  which  is  illegal  or  which  would  otherwise  seriously 
interfere  with  campus  discipline. 

"It  is  settled  law  that  the  Fourth  Amendment  does  not  prohibit 
reasonable  searches  when  the  search  is  conducted  by  a  superior 
charged  with  a  responsibility  of  maintaining  discipline  and  order 
or  of  maintaining  security.  A  student  who  lives  in  a  dormitory  on 
campus  which  he  'rents'  from  the  school  waives  objection  to  any 
reasonable  searches  conducted  pursuant  to  reasonable  and  neces- 
sary regulations  .  .  .  The  constitutional  boundary  line  between  the 
right  of  the  school  authorities  to  search  and  the  right  of  a 
dormitory  student  to  privacy  must  be  based  on  a  reasonable 
belief  on  the  part  of  the  college  authorities  that  a  student  is  using 
a  dormitory  room  for  a  purpose  which  is  illegal  or  which  would 
otherwise  seriously  interfere  with  campus  discipline."  Moore  v. 
Student  Affairs  Committee  of  Troy  State  University,  284  F.  Supp. 
725,730-731,  (1968). 

It  is  clear  that  under  these  circumstances  it  is  permissible  for  members 
of  the  college  administration  or  police  officers  under  the  direction  and  in: 
the  presence  of  a  member  of  the  college  administration  to  search  a  student's 
dormitory  room  on  State  property.  It  should  be  stressed  that  if  it  is  at 
all  possible,  the  student  involved  should  be  present  when  his  room  is 
searched. 

^  Robert  Morgan,  Attorney  General 

'  James  F.  Bullock, 

Deputy  Attorney  General 

James  L.  Blackburn,  Staff  Attorney 

i 
I 

15  September  1969 

Subject:  Criminal  Law  &  Procedure;   Service  of  Process;   Sheriffs; 

Warrants;   Duties  Regarding  Service  of  Criminal  Process 

Requested  by:     Mr.  Harry  B.  Stein 

Fayetteville  City  Attorney 
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Questions:  (1)     Does   Chapter  7 A   of  the   General   Statutes,  "Judicial 

Department  Act  of  1965"  alter  the  duties  of  law  enforce- 
ment agencies  with  respect  to  service  of  criminal  process 
and  return  of  apprehended  defendants  from  locations  out- 
side the  county  ? 

(2)  Is  the  sheriff  required  to  serve  subpoenas  and  capiases 
in  cases  involved  wholly  within  a  municipality  or  is  it 
now  the  duty  of  the  municipal  police  department? 

(3)  When  a  municipal  police  department  initiates  a 
prosecution  and  the  defendant  is  found  outside  the  munici- 
pality, is  the  sheriff  required  to  bring  the  defendant  back 
at  county  expense,  or  is  the  city  required  to  bring  the 
prisoner  back  at  city  expense  ? 

(4)  When  a  municipal  police  department  initiates  a 
prosecution  and  the  defendant  is  located  outside  the  State, 
who  must  bear  the  expense  of  extradition  ? 

Conclusions:        (1)     The  Judicial  Department  Act  of  1965  does  not  alter 
any  duties  in  this  area. 

(2)  The  sheriff  is  required  to  execute  all  process  issued 
and  directed  to  him  by  the  court.  (G.S.  162-14.)  Likewise, 
municipal  police  are  required  to  execute  all  process  issued 
and  directed  to  them  by  the  court.  (G.S.  14-242.) 

(3)  The  matter  would  depend  upon  which  officer  was 
directed  by  the  court  to  execute  the  process  and  the 
manner  of  its  execution.  If  the  defendant  is  actually  ar- 
rested by,  or  at  the  request  of,  the  sheriff,  it  is  the  sheriff's 
responsibility  to  arrange  for  his  return.  If,  on  the  other 
hand,  the  defendant  is  arrested  by  a  law  enforcement 
agency  of  another  county  or  city  at  the  request  of  municipal 
police,  it  is  the  responsibility  of  the  municipal  police  to 
arrange  for  his  return. 

(4)  Extradition  is  a  statutory  procedure.  The  Governor 
designates  an  "extradition  agent"  or  "fugitive  officer"  who 
actually  travels  to  the  other  state  and  returns  a  prisoner. 
If  a  felony  is  involved,  the  state  may  reimburse  the 
officers  "reasonable  and  necessary  travel  expense  and  sub- 
sistence cost"  and  that  of  the  prisoner.  In  all  other  cases, 
such  reimbursement  is  made  out  of  the  treasury  of  the 
county  wherein  the  crime  is  alleged  to  have  been  com- 
mitted. (G.S.  15-78.)  If  a  felony  fugitive  waives  extradi- 
tion and  is  returned  by  the  sheriff,  the  State  is  au- 
thorized to  reimburse  the  expenses  of  the  return. 

Efficient  administration  of  criminal  justice  requires  that  courts  and  law 
enforcement  agencies  work  together  in  a  spirit  of  mutual  cooperation  to 
accomplish  the  burdensome  details  involved  in  criminal  prosecutions. 
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The  Judicial  Act  of  1965  "is  intended  to  implement"  .  .  .  the  Constitution 
.  .  .  "and  promote  the  just  and  prompt  disposition  of  litigation  .  .  ." 
(G.S.  7A-2).  Although  it  makes  no  substantive  changes  in  the  duties  of 
officers  to  execute  criminal  process,  it  recognizes  the  necessity  for  co- 
operation among  law  enforcement  agencies  and  provides  that  arrest  fees 
shall  be  paid  to  the  administrative  unit  employing  the  officer  who  actually 
makes  the  arrest.  (G.S.  7A-304.) 

Both  sheriffs  (G.S.  162-14)  and  municipal  police  (G.S.  14-242)  have  an 
express  duty  to  execute  all  process  issued  by  the  court  and  directed  to 
them.  All  officers  must  endorse  and  make  return  of  criminal  process  in 
the  same  manner.  (G.S.  15-3.) 

Within  the  geographic  limits   of  their  jurisdiction,  municipal  police  have 
the  same  authority  to  execute  criminal  process  as  the  sheriff.  (G.S.  160-21.)    j 
Both  warrants    (G.S.   15-20)    and   subpoenas    (G.S.   8-59)    may   be   directed 
by  the  court  to  "any  lawful  officer". 

Customarily  the  law  enforcement  agency  which  initiates  the  prosecution 
assumes  responsibility  for  the  execution  of  necessary  process  within  its 
jurisdictional  limits.  Law  enforcement  agencies  having  concurrent  juris- 
diction should  cooperate  with  each  other  and  with  process-issuing  officials 
of  the  courts  to  insure  just  and  prompt  disposition  of  criminal  process. 
Problems  generally  do  not  arise  until  a  prosecution  is  initiated  by  municipal 
police  and  the  defendant  is  located  outside  of  their  jurisdiction.  If  he  is 
still  within  the  county,  the  sheriff  is  authorized  to  execute  the  process  and 
the  court  should  direct  it  to  him.  If  a  felony  is  involved,  the  sheriff  is 
authorized  to  go  outside  his  county  to  make  the  arrest  (G.S.  15-42)  and 
customarily  does  go  into  adjoining  counties  and  for  reasonable  distances 
to  make  such  arrests  and  return  such  prisoners. 

If  excessive  distances  are  involved,  it  is  more  convenient  to  transmit  the 
warrant  to  the  county  wherein  the  defendant  is  located  and  have  the 
appropriate  law  enforcement  agency  there  make  the  actual  arrest.  In  such 
cases,  the  only  remaining  question  is  which  agency  should  bear  the 
expense  of  returning  the  prisoner  for  trial.  Municipal  police  are  not  limited 
jurisdictionally  in  this  situation  by  reason  of  express  statutory  authority 
to  transport  and  return  such  prisoners.  G.S.  160-18.1.  It  is  customary  for 
the  law  enforcement  agency  initiating  the  prosecution  to  provide  the 
manpower  and  transportation  necessary  to  return  such  prisoners  for  trial. 
When  extradition  is  necessary,  the  Governor  selects  an  extradition  agent 
to  travel  to  the  other  state  and  return  the  prisoner.  The  Governor  is  not 
limited  in  this  selection  in  any  particular  case.  Customarily,  an  officer 
of  the  law  enforcement  agency  requesting  extradition  is  selected. 

Basically,  the  execution  of  criminal  process  in  any  given  county  is  a  joint 
enterprise  between  the  law  enforcement  agencies  in  the  county;  the  ap- 
plicable statutes  have  been  designed  to  facilitate  cooperation.  If  disagree- 
ments exist  in  individual  cases,  the  court  may  determine  which  agency 
should  be  responsible  and  direct  its  process  to  that  agency. 

Eobert  Morgan,  Attorney  General 
T.  Buie  Costen,  Staff  Attorney 
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30  September  1968 

Subject:  Criminal  Law  &   Procedure;    Warrants;    Clerks   of   Court; 

Power  to  Issue 

Requested  by:  Honorable  W.  E,  Church 
Clerk  of  Superior  Court 
Forsyth  County 

Conclusion:  Chapter  7 A  of  the  General   Statutes   gives  full  and   com- 

plete power  to  clerks  of  the  superior  court  and  to  assistant 
and  deputy  clerks  of  the  superior  court  to  issue  warrants 
in  any  county  wherein  a  district  court  has  been  established. 

Pursuant  to  our  telephone  conversation  last  Thursday  or  Friday  afternoon, 
I  have  examined  G.S.  7A-180(6)  and  G.S.  7A-181(2)  and,  in  my  opinion, 
the  statute  clearly  gives  full  and  complete  power  to  clerks  of  the  superior 
court  and  to  assistant  and  deputy  clerks  of  the  superior  court  to  issue 
warrants  in  any  county  wherein  a  district  court  has  been  established. 

Furthermore,  it  is  equally  clear  that  under  G.S.  7A-180(7)  and  G.S. 
7A-181(3)  that  a  clerk  of  court  and  the  assistant  and  deputy  clerks  of 
court  have  authority  in  traffic  cases,  upon  a  waiver  of  preliminary  examina- 
tion, to  set  bail  in  accordance  with  a  schedule  fixed  by  the  chief  district 
judge  in  a  county  in  which  a  district  court  has  been  established. 

T.  W.  Bruton,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


21  April  1970 
Subject: 


Procedure;     Warrants;     Discretionary 


Criminal     Law     & 
Nature  of  Issuance 
Requested  by:     Mr.  Gerard  J.  Anderson,  Director 

Alamance  County  Department  of  Social  Services 
Question:  Is  the  issuance  of  a  warrant  under  the  provisions  of  G.S. 

15-19  and  G.S.   15-20  a  ministerial  act  or  a  discretionary 
act? 
Conclusion:  The  issuance   of  a  criminal  warrant  under  the   provisions 

of  G.S.  15-19  and  G.S.  15-20  is  a  discretionary  act. 
The  question  was  recently  presented  by  telephone  by  Mr.  Gerard  Anderson, 
Director  of  Social  Services  of  Alamance  County. 

In  the  case  of  State  v.  Furmage,  250  N.C.  616   (1959),  a  statement  of  the 
Court  was  as  follows : 

"In  S.  V.  McGowan,  supra,  Higgins,  J.,  for  this  Court  said:  'The 
issuance  of  a  warrant  of  arrest  is  a  judicial  act.'  As  the  context 
plainly  indicates,  this  statement  was  based  on  the  provisions  of 
G.S.  15-19  and  G.S.  15-20  which  vest  discretionary  power  in 
officials  authorized  to  issue  warrants." 

Robert  Morgan,  Attorney  General 

R.  S.  Weathers, 

Assistant  Attorney  General 
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25  February  1969 

Subject:  Criminal   Law   &   Procedure;    Warrants;    No   Authority  to 

Hold    Suspect   Without   Warrant   for   Purpose    of   Invest! 
gation 

Requested  by:     Honorable  Marvin  C.  Cole 

Sheriff  of  Montgomery  County 

Question:  Is  there  a   North   Carolina   statute   which   authorizes   law 

enforcement  officers  to  hold  suspects  without  warrant  for 
any  period  of  time  pending  investigation  ? 

Conclusion:  There  is  no  statute  authorizing  a  suspect  to  be  held  with-! 

out  warrant  for  the  mere  purpose  of  investigation.  G.S.  j 
15-47,  which  provides  that  in  no  event  shall  a  person  be 
kept  in  custody  for  a  longer  period  of  time  than  twelve 
hours  without  a  warrant,  is  not  authority  to  detain  ai 
.  suspect    for    investigative    purposes,    but    is    a    limitation  j 

upon   the   time   a   person   arrested   for   a   crime    must   be ' 
officially    charged    in    a    warrant    issued    by    an    official' 
'  authorized  to  issue  warrants;  and  failure  of  the  arresting] 

officer    to    comply    with    the    provisions    of    the    statute 
subjects  him  to  penalties  provided  therein. 

G.S.  15-46  and  G.S.  15-47  require  the  arresting  officer  to  take  the  person 
arrested  or  detained  immediately  before  the  magistrate  having  jurisdiction, 
or  to  county  jail,  and  as  soon  as  may  be,  take  the  person  before  the 
magistrate  and  have  the  warrant  issued  upon  proper  proof.  The  person 
must  be  informed  immediately  of  the  charge  against  him  when  the  arrest 
is  with  or  without  warrant,  bail  must  be  allowed  in  proper  cases,  and  the 
person  arrested  must  be  allowed  to  communicate  with  counsel  and  friends 
immediately.  G.S.  14-47  further  provides  that  the  prisoner  in  no  event  can 
be  held  in  custody  for  a  longer  period  than  12  hours  without  warrant. 

Construing  these  statutes,  it  is  apparent  that  they  do  not  authorize  an 
officer  to  hold  a  suspect  pending  investigation,  but  assures  a  person  who 
has  been  arrested  without  warrant  that  he  will  be  carried  before  a  magis- 
trate and  a  warrant  issued  within  12  hours,  or  the  person  will  be  entitled 
to  his  release  from  custody.  , 

Robert  Morgan,  Attorney  General 
"■  James  F.  Bullock, 

Deputy  Attorney  General 

15  January  1969 

Subject:  Criminal    Law    &    Procedure;    Warrants,    Search;    Persons 

Authorized  to  Issue  Search  Warrants  for  Drugs  in  Counties 
Having  District  Courts 

Requested  by:     Mr.  Charles  J.  Dunn,  Director 
State  Bureau  of  Investigation 
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Conclusion:  The    following    persons    have    general    authority    to    issue 

search  warrants  for  narcotic  drugs  defined  in  G.S.  90-87, 
barbiturate  and  stimulant  drugs  defined  in  G.S.   90-113.1: 

(1)  Clerks  of  Superior  Court.— G.S.  7A-180(6)  authorizes 
clerks  of  superior  court,  with  respect  to  proceedings  in 
the  district  court,  to  issue  warrants  of  arrest  valid 
throughout  the  State,  and  search  warrants  valid  through- 
out the  county  of  the  issuing  clerk. 

(2)  Magistrates  of  the  District  Courts.— G.S.  7A-273 
authorizes  magistrates  to  issue  warrants  of  arrest  valid 
throughout  the  State,  and  search  warrants  valid  through- 
out the  county  of  the  magistrate. 

(3)  Judges  of  District  Courts. — G.S.  7A-291  authorizes 
judges  of  the  district  court  to  issue  arrest  warrants  valid 
throughout  the  State,  and  search  warrants  valid  through- 
out his  district. 

(4)  Deputy  and  Assistant  Clerks  of  Superior  Court. — 
G.S.  7A-181  gives  assistant  and  deputy  clerks  of  superior 
court  the  same  power  as  the  clerk  of  superior  court  to 
issue  warrants  in  the  district  court. 

It  is  important  to  note  that  under  G.S.  7A-274,  the  power  of  mayors,  law 
enforcement  officers,  and  all  other  persons  not  officers  of  the  General  Court 
of  Justice  to  issue  arrest  warrants,  search  or  peace  warrants,  or  to  set 
bail  is  terminated  in  those  counties  where  district  courts  have  been 
established. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


26  November  1969 

Subject:  Criminal    Law    &    Procedure;    Warrants;    Waiver    of    Pro- 

cedural Defects 

Requested  by:     Mr.  Hubert  E.  Olive,  Jr. 
Assistant  Solicitor 
Davidson  County  Superior  Court 

Question:  Defendant,    charged    with    driving   under   the    influence    of 

intoxicating  liquor,  appeared,  pled,  was  convicted  in  Denton 
Recorder's  Court  and  appealed.  He  appeared  and  pled  not 
guilty  in  Davidson  County  Superior  Court  and  trial  had 
commenced  when  it  was  discovered  that  the  warrant  had 
not  been  served  upon  defendant.  May  the  Superior  Court 
proceed  with  the  trial  ? 
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Conclusion:  Yes.     When  a  defendant  appears  in  a  court  having  juris- 

diction over  the  offense  charged  and  enters  a  plea,  he 
waives  any  defect  in  the  procedure  by  which  he  was 
brought  into  court. 

"Any  defect  in  the  procedure  by  which  a  defendant  is  brought  into  court 
may  be  waived  by  him  by  appearing  before  the  court  having  jurisdiction 
of  the  case."  State  v.  Johnson,  247  N.C:  242,  243  (1957) . 

See  also:  G.S.  15-140,  G.S.  15-153,  State  v.  Wilson,  227  N.C.  43  (1946), 
State  V.  Daughtry,  236  N.C.  316  (1952),  State  v.  Tripp,  236  N.C.  320 
(1952). 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
'  Assistant  Attorney  General 

T.  Buie  Costen,  Staff  Attorney 


17  October  1969 

Subject:  Criminal  Law  &   Procedure;   Weapons;   Clerk  of  Superior 

Court;  Sheriffs;  Issuance  of  Pistol  Permits 

Requested  by:     Mr.  Jay  F.  Frank 

Iredell  County  Attorney  .  .        c       . 

Question:  Under   the   provisions   of   G.S.   14-403   and   14-404,   may  a 

clerk    of   superior   court   or   sheriff,    as    the   case    may   be, 
issue  more  than  one  pistol  permit  to  the  same  person? 

Conclusion:  Yes,  provided  the  issuing  official  is  fully  satisfied  that  the 

applicant    needs    more    than    one    pistol    or    other    weapon 
covered  by  the  act  for  the  protection  of  his  home. 

G.S.  14-402,  et  seq.,  provide  that  the  sale,  exchange,  gift,  etc.  of  pistols 
and  other  named  weapons  is  illegal  (with  certain  exceptions  not  pertinent 
here)  unless  the  receiver  of  the  weapon  prior  to  the  transaction  secures 
from  the  sheriff  or,  in  a  few  counties,  the  clerk  of  superior  court,  a  permit. 
G.S.  14-404  provides: 

"Before  the  sheriff  shall  issue  any  such  license  or  permit  he  shall 
fully  satisfy  himself  by  affidavits,  oral  evidence,  or  otherwise,  as 
to  the  good  moral  character  of  the  applicant  therefor,  and  that 
such  person,  firm,  or  corporation  requires  the  possession  of  the 
weapon  mentioned  for  protection  of  the  home.  If  said  sheriff  shall 
not  be  so  fully  satisfied,  he  shall  refuse  to  issue  said  license  or 
permit:  Provided,  that  nothing  in  this  article  shall  apply  to  officers 
authorized  by  law  to  carry  firearms  if  such  officers  identify  them- 
selves to  the  vendor  or  donor  as  being  officers  authorized  by  law 
to  carry  firearms.  The  sheriff  shall  charge  for  his  services  upon 
issuing  such  license  or  permit  a  fee  of  fifty  cents."  (Emphasis 
added.) 
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The  statute  thus  gives  the  official  issuing  the  permit  some  discretion. 
Situations  might  arise  in  which  the  applicant  would  convince  the  issuing 
official  of  the  need  of  more  than  one  weapon  to  protect  his  home. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

8  July  1969 

Subject:  Criminal  Law  &  Procedure;  Weapons;  Pistol  Permits  to  be 

Obtained  in  County  Where  Gun  Purchased  or  Transfer 
Made;  Venue  of  Criminal  Trial  for  Violation  of  G.S.  14-402 

Requested  by:     Honorable  J.  B.  Roberts 
Sheriff,  Cabarrus  County 

Questions:  (1)     When  a  resident  of  a  county  desires  to  purchase  a 

pistol  in  another  county,  in  which  county  does  he  secure 
a  pistol  permit  ? 

(2)  In  a  prosecution  for  violation  of  G.S.  14-402,  where 
does  the  offense  occur  when  a  purchaser  goes  outside  the 
county  of  his  residence  and  purchases  a  pistol  without  a 
permit  ? 

Conclusions:         (1)     In  the  county  where  the  pistol  is  purchased. 

(2)     In  the  county  where  the  pistol  is  purchased. 

G.S.  14-402  provides,  in  part: 

"It  shall  be  unlawful  for  any  person,  firm,  or  corporation  in  this 
State  to  sell,  give  away,  or  dispose  of,  or  to  purchase  or  receive, 
at  any  place  within  the  State  from  any  other  place  within  or 
without  the  State,  unless  a  license  or  permit  therefor  shall  have 
first  been  obtained  by  such  purchaser  or  receiver  from  the  sheriff 
of  the  county  in  which  such  purchase,  sale,  or  transfer  is  intended 
to  be  made,  any  pistol,  so-called  pump-gun,  bowie  knife,  dirk, 
dagger,  slung-shot,  blackjack  or  metallic  knucks."  (Emphasis 
added.) 

At  common  law  venue  is  laid  in  the  county  where  the  offense  is  committed. 
State  V  Mitchell,  202  N.C.  439. 

G.S.  4-1  provides: 

"All  such  parts  of  the  common  law  as  were  heretofore  in  force 
and  use  within  this  State,  or  so  much  of  the  common  law  as  is  not 
destructive  of,  or  repugnant  to,  or  inconsistent  with  the  freedom 
and  independence  of  this  State  and  the  form  of  government  therein 
established,  and  which  has  not  been  otherwise  provided  for  in 
whole  or  in  part  not  abrogated,  repealed,  or  become  obsolete,  are 
hereby  declared  to  be  in  full  force  within  this  State." 
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In  Allen  v  Standard  Crankshaft  &  Hydraulic  Co.,  Inc.,  210  F.  Supp.  844 
(1962),  it  is  said  that  "Undoubtedly  where  the  North  Carolina  General 
Assembly  has  legislated  with  respect  to  the  subject  matter  of  a  common 
law  rule,  the  statute  supplants  the  common  law  with  respect  to  the 
particular  rule,  but  so  much  of  the  common  law  as  has  not  been  abrogated 
or  repealed  by  statute  is  in  full  force  and  effect  within  this  State.  N.C.G.S. 
4-1:  McMichael  v  Proctor,  243  N.C.  479,  91  S.E.2d  231;  Elliott  v  Elliott, 
235  N.C.  153,  69  S.E.2d  224." 

While  statutes  have  been  enacted  that  change  the  common  law  rule  as 
to  venue  with  respect  to  various  crimes  (see  G.S.  15-128),  there  is  no 
statutory  change  with  respect  to  the  offense  here  involved.  Therefore,  the 
offense  of  purchasing  a  pistol  without  a  permit  occurs  where  the  permit 
should  have  been  secured. 

Robert  Morgan,  Attorney  General 

Millard  R.  Rich, 

Assistant  Attorney  General 


DRAINAGE  DISTRICTS 

22  January  1969 

Subject:  Drainage  Districts;   Dissolution;   Organizing  New  District 

Which  Overlaps  Old  District  l 

Requested  by:     Mr.  O.  C.  Abbott 
Attorney  At  Law 

Conclusion:  There   is  no  statutory  procedure  for  the  dissolution  of  a 

drainage  district.  There  is  statutory  procedure  for  the 
enlargement  and  extension  of  a  drainage  district  (Article 
7B  of  Chapter  150),  but  no  procedure  to  reduce  the  size 
of  a  district. 

Your  letter  of  January  10  is,  in  part,  as  follows: 

"In  the  early  1900's,  the  Moyock  Drainage  District  was  organized, 
but  since  that  time  has  been  inactive.  There  is  no  record  of  any 
assessments  being  made  after  the  initial  work  was  completed. 

"At  the  present  time,  some  of  the  land  owners  in  the  original 
drainage  district  wish  to  re-activate  or  form  a  new  district  so 
that  they  can  get  some  drainage  work  done.  The  boundaries  of 
this  proposed  work  do  not  coincide  with  the  boundaries  of  the 
old  drainage  district;  therefore,  the  boundaries  of  the  proposed 
drainage  district  would  have  to  be  extended  in  part  and  cut  down 
in  part. 

"Now  my  question  basically  is  this:  Would  it  be  proper  and  legal 
to  ignore  the  old  inactive  drainage  district  and  form  a  new  drain- 
age district  from  the  very  beginning  with  a  Petition,  etc.,  just 
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as  if  the  old  drainage  district  never  existed  ?  Would  it  also  be 
proper  and  legal  to  refrain  from  assessing  persons  in  the  drainage 
district  who  own  five  acres  or  less,  if  the  assessment  that  would 
be  assessed  against  the  people  owning  five  acres  or  less  would  be 
paid  by  other  land  owners  in  the  drainage  district?  Of  course, 
these  payments  from  the  other  land  owners  would  be  voluntarily 
and  they  have  agreed  to  do  so." 

Based  on  your  factual  situation  and  the  statutes,  and  absence  of  statutes, 
as  mentioned  above,  I  suggest  that  you  consider  the  advisability  of  seeking 
i  the  enactment  of  legislation  (1)  specifically  abolishing  the  Moyock  Drain- 
I  age  District,  or  (2)  general  legislation  authorizing  the  dissolution  of  any 
drainage  district  when  it  has  been  inactive,  with  no  assessments  having 
been  made  or  improvements  constructed,  or  maintained  within  the  im- 
mediate  preceding   .    number    of    years.    You    could    then    proceed    to 

organize  a  new  drainage  district  under  existing  law.  To  me,  this  appears 
to  be  the  best  procedure. 

Frankly,  I  don't  know  what  the  legal  consequences  would  be  if  you  at- 
tempted to  organize  a  new  district  which  overlaps  an  existing  district. 
There  is  statutory  authorization  for  subdistricts  within  a  main  district 
(G.S.  156-117)  but  this  does  not  appear  to  be  what  you  have  in  mind. 
I  find  no  statutory  provision  authorizing  the  failure  to  assess  affected 
landowners  who  own  five  (5)  acres  or  less.  However,  there  seems  to  be  no 
prohibition  against  someone  other  than  the  assessed  landowner  paying 
the  assessment. 

Robert  Morgan,  Attorney  General 
V  Millard  R.  Rich,  Jr., 

Assistant  Attorney  General 

10  November  1969 

Subject:  Drainage  Districts;  Timber;  Ownership  of 

Requested     by:     Col.  Paul  S.  Denison 

Army  Corps  of  Engineers 

Question:  As    used    in   G.S.    156-87,   do   the   words    "before    the    con- 

struction of  work  begins"  mean  "when  work  is  begun  on 
the  project"  or  "when  work  is  begun  on  a  particular  land- 
owner's tract" ? 

Conclusion:  As   used   in   G.S.    156-87,   the   words    "before   the   work   of 

construction  begins"  mean  when  work  is  begun  on  a 
particular  landowner's  tract. 

Chapter  156  of  the  General  Statutes,  entitled  "Drainage"  provides  various 
statutory  means  for  persons  to  drain  their  lands  which  are  unproductive 
because  of  excess  water.  Subchapter  III,  entitled  "Drainage  Districts" 
provides  a  method  for  groups  of  landowners  to  organize  a  political  sub- 
division and  to  locate  and  establish  levees,  drains  and  canals,  etc. 
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G.S.  156-87  provides: 

"In  the  construction  of  the  work  the  contractor  shall  have  the 
right  to  enter  upon  the  lands  necessary  for  this  purpose  and  the 
right  to  remove  private  or  public  bridges  or  fences  and  to  cross 
private  lands  in  going  to  or  from  the  work.  In  case  the  right  way  of 
the  improvement  is  through  timber,  the  owner  thereof  shall  have 
the  right  to  remove  it,  if  he  so  desires,  before  the  work  of  con- 
struction begins,  and  in  case  it  is  not  removed  by  the  landowner 
it  shall  become  the  property  of  the  contractor  and  may  be  removed 
by  him."  (Emphasis  added.) 

Condemnation  statutes  are  strictly  construed  as  against  the  condemnor, 
since  they  are  in  derogation  of  private  rights  and  not  according  to  the 
common  law.  "It  follows,  therefore,  that  the  converse  of  this  rule  is  also 
true.  Statutory  provisions  in  favor  of  an  owner,  such  as  provisions  regu- 
lating the  remedies  of  such  owner  and  the  compensation  to  be  paid  him, 
are  to  be  liberally  construed."  Nichols,  On  Eminent  Domain,  3d  Ed.,  Vol.  I, 
sec.  3.22(4),  citing  several  cases. 

Based  on  the  foregoing  principle,  the  property  owner  would  be  entitled 
to  remove  the  timber  from  his  own  land  until  such  time  as  construction 
begins  on  the  very  tract  involved. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

17  December  1969  .■» 

Subject:  Drainage    Districts;    Watershed    Improvement    Programs; 

Authority  of  County  to  Expend  Money  Outside  County 

Requested  by:     Mrs.  Winifred  T.  Wells 
Duplin  County  Attorney 

Question:  Under   the   provisions   of   Article    3    (Watershed   Improve- 

ments Programs;  Expenditure  by  Counties)  of  Chapter  139 
(Soil  and  Water  Conservation  Districts),  and  specifically 
G.S.  139-45,  does  Duplin  County  have  authority  to  expend 
funds  outside  the  county  which  funds  were  assessed 
Duplin  County  taxpayers  under  the  special  tax  authorized 
by  G.S.  139-39? 

Conclusion:  Yes.     The  Board  of  County  Commissioners  must,  however, 

find  itself  or  delegate  to  a  Watershed  Improvement  Com- 
mission to  find  that  substantial  benefits  will  accrue  to 
property  in  Duplin  County  as  required  by  G.S.  139-45. 

Seventy  per  cent  of  the  drainage  project  will  be  in  Duplin  County  and 
thirty  per  cent  in  Pender  County.  Duplin  County  has  had  a  vote  of  the 
people  and  they  have  passed  the  necessary  legislation  to  finance  watershed 
improvement  programs  by  special  county  tax,  under  G.S.  139-39.  Pender 
County  will  not  participate. 
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G.S.  139-39,  prior  to  amendment  by  Chapter  987,  Session  Laws  of  1967, 
was  as  follows: 

"The  board  of  county  commissioners  in  any  county  is  authorized 
to  call  a  special  election  to  determine  whether  it  be  the  will  of  the 
qualified  voters  of  the  county  that  they  levy  and  cause  to  be 
collected  annually,  at  the  same  time  and  in  the  same  manner  as 
the  general  county  taxes  are  levied  and  collected,  a  special  tax  at 
a  rate  not  to  exceed  twenty-five  cents  (25()')  on  each  one  hundred 
dollars  ($100)  valuation  of  property  in  said  county,  to  be  known 
as  a  'Watershed  Improvement  Tax',  the  funds  therefrom,  if  the 
levy  be  authorized  by  the  voters  of  said  county,  to  be  used  for 
the  prevention  of  floodwater  and  sediment  damages,  and  for 
furthering  the  conservation,  utilization  and  disposal  of  water  and 
the  development  of  water  resources,  within  the  county."  (Emphasis 
added. ) 

The  1967  amendment  of  G.S.  139-89  deleted  the  words  "within  the  county" 
at  the  end  of  the  section. 

Chapter  987  of  the  1967  Session  Laws  also  added  a  new  section  to  Article  3 
of  Chapter  139  which  has  been  codified  as  G.S.  139-45  and  is  as  follows: 

"A  county  which  has  been  authorized  to  levy  a  watershed  im- 
provement tax,  whether  pursuant  to  article  3  of  General  Statutes 
139  or  by  special  act  or  otherwise,  may  take  any  authorized 
watershed  action  and  may  expend  funds  for  any  authorized  water- 
shed purpose  (including  acquisition  of  real  and  personal  property, 
easements,  options,  or  other  interests  in  real  property)  outside 
as  well  as  inside  the  boundaries  of  the  county,  if  the  board  of 
county  commissioners  finds  that  substantial  flood  prevention, 
drainage  or  water  supply  benefits  will  accrue  to  property  located 
within  the  boundaries  of  the  county  as  a  result  of  such  action  or 
expenditure.  The  board  of  county  commissioners  may  delegate 
to  a  Watershed  Improvement  Commission  the  function  of  making 
such  findings,  either  generally  or  in  a  particular  case." 

f  Neither  G.S.  139-39  nor  139-45  was  amended  by  the  1969  General  Assembly. 
Our  courts  have  long  held  that  an  act  of  the  General  Assembly  is  "the 
law"  and  constitutional  until  ruled  unconstitutional  by  a  court  of  competent 
jurisdiction.  See  Bickett  v  Tax  Commission,  177  N.C.  433,  444   (1919). 


Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 
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EDUCATION 

28  October  1969 

Subject:  Education;  Advisory  Councils;  Authority  of  County  Board 

of  Education  to  Terminate  the  Term  of  Advisory  Council 
Members  Before  the  Expiration  of  the  Term  for  Which 
They  were  Appointed 

Requested  by:     Mr.  Ferd  L.  Davis 

Attorney  for  Wake  County  Board  of  Education 

Question:  Where  a  county  school  administrative  unit,   organized  as 

one  district,  appoints  an  advisory  council  the  members  of 
which  hold  for  a  definite  term  fixed  by  the  board,  may 
the  county  board  of  education  terminate  the  term  of 
advisory  council  members  before  the  expiration  of  the 
term  for  which  they  were  appointed  ? 

Conclusion:  Yes.     The  board  of  education  appointing  members  of  the 

advisory  council  may  terminate  the  terms  of  advisory 
council  members  before  the  expiration  of  the  term  for 
which  they  were  appointed. 

G.S.  115-70  states  in  pertinent  part,  the  following: 

"At  the  first  regular  meeting  during  the  month  of  April,  1965,  or 
as  soon  thereafter  as  practicable,  and  biennially  thereafter,  the 
county  board  of  education  named  by  the  General  Assembly  which 
convened  in  February  of  such  year  or  elected  at  the  preceding 
general  election,  as  the  case  may  be,  shall  elect  and  appoint  school 
committees  for  each  of  the  several  districts  in  their  counties, 
consisting  of  not  less  than  three,  nor  more  than  five  persons,  for 
each  school  district,  whose  term  of  office  shall  be  for  two  years: 
Provided,  that  in  county  school  administrative  units  organized  as 
one  district,  the  county  board  of  education  need  not  appoint  a 
school  district  committee,  in  which  case  the  county  board  of  edu- 
cation shall  assume  the  duties  of  the  district  school  committee  or 
may  authorize  an  advisory  council,  or  councils,  to  assume  such 
duties  as  it  may  legally  delegate  to  them  .  .  . 

A  county  board  of  education  may  appoint  an  advisory  council  for 
any  school  or  schools  within  the  administrative  unit.  The  purpose 
and  function  of  an  advisory  council  shall  be  to  serve  in  an 
I  advisory  capacity  to  the  board  on  matters  affecting  the  school  or 
schools  for  which  it  is  appointed.  The  organization,  terms,  com- 
position and  regulations  for  the  operation  of  such  advisory  council 
shall  be  determined  by  the  hoard."   (Emphasis  added.) 

Members  of  the  advisory  council,  unlike  members  of  school  committees,  do 
not  hold  for  a  definite  term.  Members  of  advisory  councils  are  subject  to 
complete  regulation  by  the  board  of  education.  "The  organization,  terms, 
composition  and  regulations  for  the  operation  of  such  advisory  council" 
is  determined  by  the  board  of  education. 
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The  advisory  council  may,  therefore,  be  dissolved  at  the  will  of  the  board 
of  education.  Furthermore,  any  member  of  the  advisory  council  may  be 
removed  at  the  will  of  the  board  of  education.  It  is  preferable,  although 
not  necessary,  where  removing  individual  members  of  the  advisory  council 
to  do  so  only  after  notice  and  an  opportunity  to  be  heard. 

Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr.,  Staff  Attorney 


23  September  1968 

Subject:  Education;  Annexation  of  Territory  of  County  Administra- 

tive Unit  to  City  Administrative  Unit;  Conveyance  of 
School  Property 

Requested  by:     Mr.  Fred  G.  Chamblee 

Attorney  for  Iredell  County  Board  of  Education 

Conclusion:  It  is  the  duty  of  city  and  county  boards  of  education  to 

agree  upon  what  property  shall  be  transferred  when  an 
area  within  the  boundary  of  the  county  administrative 
unit  is  annexed  to  the  area  of  the  city  administrative  unit 
by  virtue  of  an  election. 

You  are  expecting  an  election  to  be  held  whereby  an  area  in  South  Iredell 
may  possibly  by  referendum  be  annexed  to  the  Mooresville  School  District. 
Iredell  County  has  been  operating  the  Mt.  Mourne  Elementary  School  in 
this  area  and  if  the  annexation  is  approved  you  inquire  as  to  the  status 
of  the  Mt.  Mourne  School  property  under  these  conditions.  You  also 
inquire  if  the  county  board  may  retain  ownership  of  these  schools' 
properties,  and,  if  so,  may  the  county  board  operate  a  school  on  property 
located  within  another  school  district. 

It  is  provided  by  G.S.  115-122.2  that  before  any  election  is  called  whereby 
a  city  administrative  unit  is  enlarged  by  annexation  of  property  in  the 
county  unit  that  the  two  boards  of  education  "shall  agree"  as  to  the 
school  property  to  be  conveyed  and  transferred.  If  the  enlargement  is 
approved  the  county  unit  must,  within  ten  days  after  July  1st  next 
following  the  election,  convey  and  transfer  the  property  agreed  upon  to 
the  city  administrative  unit.  We  have  construed  this  to  mean  that  if  no 
agreement  can  be  made,  then  the  property  goes  to  the  city  administrative 
unit  by  virtue  of  the  annexation  in  the  election. 

It  would  not  do  the  county  very  much  good  to  retain  the  property  because 
it  is  provided  by  G.S.  115-125  that  "No  school  may  be  operated  by  an 
administrative  unit  outside  of  its  own  boundaries." 

T.  W.  Bruton,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 
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31  March  1969 


Subject:  Education;  Assignment  of  Pupils;  Pupils  Attending  Supple- 

ment Districts  from  Non-Supplement  Districts  in  the  Same 
County 

Requested  by:     Mr.  Jule  McMichael 

Rockingham  County  Attorney 

Questions:  (1)     Could  Rockingham  County  compensate  these  supple- 

ment districts  out  of  non-tax  funds,  such  as  ABC  funds 
and  intangible  tax  funds,  without  levying  the  school 
supplement   in   the    Rockingham   County    School   District? 

(2)  Could  Rockingham  County  levy  a  school  supplement 
tax  in  the  Rockingham  County  School  District  and  pay  the 
per  capita  share  of  students  going  into  the  supplement 
systems  to  the  school  districts  having  a  supplement  out 
of  the  tax  levied  ? 

Conclusion:  A   county   not   having    a    supplemental    school    tax    cannot 

compensate  supplement  districts  out  of  non-tax  funds  nor 
can  it  levy  a  school  supplement  tax  to  pay  the  per  capita 
share  of  students  going  into  the  supplement  system  from 
the  county  system. 

There  are  four  separate  school  systems  in  Rockingham  County.  These  are 
the  Rockingham  County  School  System,  the  Reidsville  School  System,  the 
Leaksville  School  System,  and  the  Madison-Mayodan  School  System.  Of 
these  four  only  Reidsville  and  Leaksville  units  have  a  school  supplement. 
It  is  proposed  that  Rockingham  County  discontinue  the  operation  of 
grades  10  through  12,  and  that  these  students  attend  senior  high  schools 
in  either  the  Reidsville,  Leaksville  or  Madison-Mayodan  School  Units. 
Rockingham  County  unit  and  the  Madison-Mayodan  unit  do  not  have 
school  supplement  taxes.  Students  going  from  Rockingham  County  unit 
(non-supplement)  to  Reidsville  School  unit  or  Leaksville  School  unit  (both 
supplement  units)  would  require  a  plan  of  compensation  to  the  Reidsville 
and  Leaksville  School  units  on  a  per  capita  basis  for  the  proportion  of  the 
supplement  applicable  to  these  students  who  come  into  the  supplement 
systems  from  a  non-supplement  system. 

Neither  non-tax  funds  nor  the  levy  of  a  school  supplement  tax  in  Rock- 
ingham County  could  be  used  to  pay  the  per  capita  share  of  the  supple- 
ment in  those  units  that  have  levied  such  a  supplement.  The  reason  for 
this  is  that  under  G.S.  115-86  county-wide  current  expense  funds  are 
apportioned  to  the  various  administrative  units  on  a  per  capital  enrollment 
basis.  A  transfer  of  these  students  from  the  Rockingham  County  unit  to 
the  other  units  would  result  in  a  loss  of  the  county-wide  current  expense 
fund  which  would  be  allotted  to  Rockingham  County,  and  this  would  be 
detrimental  to  the  pupils  who  remain  in  the  Rockingham  County  unit. 
This  would  result  in  an  inequitable  tax  burden  and  is  not  allowed  by  the 
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public  school  law.  Actually  this  amounts  to  the  payment  of  tuition  by  the 
Rockingham  County  unit  which  is  a  questionable  procedure  since  tuition 
payments  are  generally  made  by  parents. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


10  June  1969 

Subject:  Education;  Board  of  Education;  Voting  of;  Proxy 

Requested  by:     Mr.  Emery  B.  Denny,  Jr. 

Attorney  for  the  Chapel  Hill  City 
Board  of  Education 

Question:  Is  it  lawful  for  a  member  of  a  board  of  education  to  grant 

to  another  the  power  to  exercise  his  voting  prerogatives 
and  exercise  discretion  in  his  behalf?  In  other  words:  May 
a  member  of  a  city  board  of  education  give  a  proxy  to 
another  member  of  the  board  to  cast  his  vote  ? 

Conclusion:  There    is   no   authority   of   law   which   would   authorize   a 

member  of  a  board  of  education  to  give  a  proxy  to  another 
member  of  the  board,  or  any  other  person  for  that  matter, 
to  cast  his  vote  on  any  matter  coming  before  the  board. 

It  appears  that  a  member  of  the  City  Board  of  Education  has  filed  with 
the  board  what  purports  to  be  proxy  to  another  member  of  the  Board. 
It  is  sufficient  to  say  that  the  public  school  statutes  of  North  Carolina  do 
not  give  authority  to  any  member  of  a  board  of  education  to  grant  a 
voting  proxy  to  some  other  person,  even  though  such  other  person  is  a 
member  of  the  board  of  education.  There  is  no  comparison  between  this 
type  of  public  business  administration  and  that  of  private  corporations 
where  the  subject  of  proxy  is  taken  care  of  by  statute.  It  is  contemplated 
in  the  public  school  law  that  each  member  of  a  board  of  education  will 
exercise  his  own  judgment  and  discretion,  and  he  may  not  delegate  this  to 
another  member  of  the  board.  The  absence  of  any  statute  or  legal  authority 
on  the  subject  is  sufficient  reason  to  say  that  such  form  of  voting  cannot 
be  allowed  at  all. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


3  October  1969 

Subject: 


Education;  Bond  Elections;  Allowable  Time  of  Special 
Elections  to  Approve  County  Commissioners  Bond  Order; 
Writ  of  Mandamus  to  County  Commissioners  to  Compel 
Bond  Order 
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Requested  by:     Mr.  Robert  L.  Edwards,  Superintendent 
Madison  County  Public  Schools 

Questions:  (1)     At  what  times  may  special  bond  elections  be  held? 

(2)  Should  the  county  commissioners  fail  to  act  on  the 
county  board  of  education's  petition  for  a  special  bond 
election,  would  a  writ  of  mandamus  be  against  the  county 
commissioners  ? 

Conclusions:  (1)  Special  bond  elections  may  be  held  at  any  time  after 
the  passage  of  the  county  commissioners'  order  and  proper 
notice,  but  not  within  one  month  before  or  after  a  regular 
election  for  county  officers. 

(2)  A  writ  of  mandamus  will  be  against  county  com- 
missioners who  fail  to  act  on  a  petition  by  the  county 
board  of  education  for  a  special  bond  election. 

(1)  The  proper  times  for  approval  by  the  voters  of  an  order  of  the 
County  Commissioners  authorizing  the  issuance  of  bonds  is  set  by  G.S. 
153-93,  which  in  pertinent  part  states: 

"The  governing  body  may  call  a  special  election  for  that  purpose, 
or  may  submit  the  order  to  the  voters  at  the  regular  election  for 
county  officers  next  succeeding  the  passage  of  the  order,  but  no 
such  special  election  shall  be  held  within  one  month  before  or 
after  a  regular  election  for  county  officers." 

If  no  county  officers  are  to  be  elected  in  Madison  County  at  the  November 
4,  1969  election,  a  special  election  for  approval  of  the  County  Commis- 
sioners bond  order  may  be  held  on  any  day  after  the  order  is  passed  and 
proper  notice  given  so  long  as  it  is  not  more  than  one  year  after  the 
passage  of  the  order.  If,  however,  county  officers  are  to  be  elected  at  the 
November  4,  1969  election,  the  bond  election  cannot  be  held  on  a  date 
within  one  month  before  or  after  that  election. 

The  May  primary  of  1970  would  have  no  effect  on  the  validity  of  the 
special  election  as  it  is  not  a  "regular  election  for  county  officers"  within 
the  meaning  of  G.S.  153-93.  Rider  v.  Lenoir  County,  236  N.C.  620,  73  S.E. 
2d  913. 

(2)  Under  G.S.  115-121  a  petition  by  the  board  of  education  of  a  county 
is  not  addressed  to  the  discretion  of  the  county  commissioners.  It  is  the 
duty  of  the  board  of  county  commissioners  to  call  such  an  election  and  to 
fix  a  date  for  it. 

After  the  board  of  education  has  approved  the  petition  the  duties  of  the 
county  commissioners  are  ministerial  only,  and  failure  to  carry  out  these 
duties  may  be  enforced  by  a  writ  of  mandamus.  Board  of  Education  v. 
Board  of  County  Commissioners,  189  N.C.  650,  127  S.E.  692.  The  decision 
as  to  whether  or  not  a  writ  of  mandamus  should  be  sought  is  for  the 
board  of  education. 

Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr.,  Staff  Attorney 
Burley  B.  Mitchell,  Jr.,  Staff  Attorney 
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3  May  1969 

Subject:  Education;    Changing  City  School  Administrative   Area  to 

Make  Same  Contiguous  with  the  City  Limits 

Requested  by:     Mr.  Koy  E.  Dawkins 

Attorney  for  Monroe  City  School  Board 

Question:  Is  it  legal  and  valid  by  legislation  to  change  the  boundaries 

of  the  public  school  administrative  unit  so  that  they  will 
be  contiguous  with  the  city  limits  ? 

Conclusion:  Many  school  units  have  made  their  boundaries  contiguous 

with  city  limits  by  legislative  act  but  the  validity  of  such 
is  constitutionally  doubtful;  under  the  provisions  of  sub- 
section (11)  of  G.S.  115-11  the  State  Board  of  Education 
may  order  the  boundaries  of  city  school  administrative 
units,  and  this  being  a  general  statute  it  would  be  better 
to  proceed  under  this  act. 

The  question  has  been  put  to  the  Attorney  for  the  Monroe  City  School 
Board  as  to  whether  it  would  be  legal  and  valid  to  pass  an  act  in  the 
General  Assembly  which  would  make  the  boundaries  of  the  Monroe  City 
School  Administrative  area  conform  to  and  be  contiguous  with  the 
Monroe  city  limits.  At  the  present  time  there  are  some  areas  in  which 
the  city  limits  are  inside  the  administrative  unit's  boundary  lines,  but 
there  are  also  some  areas  in  which  the  city  limits  extend  beyond  the 
administrative  unit's  boundary  lines. 

The  propriety  and  legal  validity  of  dealing  with  the  boundary  lines  of  a 
public  school  administrative  unit  are  somewhat  doubtful  in  view  of  the 
fact  that  Article  II,  Section  29,  of  the  Constitution,  provides  that  the 
General  Assembly  shall  not  pass  any  local,  private  or  special  act  relating 
to  the  establishing  or  changing  the  lines  of  school  districts.  It  is  provided 
by  subsection  (11)  of  G.S.  115-11  that  the  State  Board  of  Education  has 
the  power  to  alter  the  boundaries  of  city  administrative  units,  and  it  would 
be  much  safer  from  a  legal  standpoint  to  change  the  boundary  lines  of  the 
city  administrative  unit  in  question  by  filing  a  petition  before  the  State 
Board  of  Education  requesting  this  Board  to  make  the  changes  in  the 
boundary  lines.  It  is  true  that  through  the  years  legislation  has  been 
enacted  changing  the  boundary  lines  of  school  districts  and  school  units 
but  this  type  of  action  has  existed  because  no  one  has  made  an  attack 
upon  such  action.  Where  attack  has  been  made  it  has  been  declared  in 
most  cases  to  be  invalid  (see  p.  48  of  Vol.  4 A  of  the  General  Statutes, 
citing  cases  under  Article  II,  Section  29,  of  the  Constitution). 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 
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10  June  1969 

Subject:  Education;  City  Board  of  Education;  Boundaries  of;  Auto- 

matic Extension  of  Boundary  Lines  by  Virtue  of  Local 
Statute 

Requested  by:     Honorable  A.  Craig  Phillips 

Superintendent  of  Public  Instruction 

Question:  Is  Chapter  499  of  the  Session  Laws  of  1967  a  valid  statute, 

and  if  the  boundary  lines  of  a  city  administrative  unit  are 
extended  by  virtue  of  such  statute  will  the  residents 
brought  within  the  extension  be  subject  to  taxation  to 
support  the  schools  ? 

Conclusion:  The  extension  of  the  boundary  lines  under  the  statute  is 

a  valid  exercise  of  legislative  power  and  the  residents 
brought  within  the  extension  are  subject  to  taxation. 

Chapter  499  of  the  Session  Laws  of  1967,  reads  as  follows: 

"The  boundary  lines  of  the  Kinston  City  Administrative  School 
Unit  are  hereby  extended  so  as  to  embrace  all  territory  annexed, 
and  to  be  annexed,  by  the  City  of  Kinston  outside  of  and  beyond 
the  present  Kinston  City  Administrative  School  Unit." 

The  intention  of  the  statute,  of  course,  is  to  keep  the  boundary  lines  of  the 
school  administrative  unit  and  the  corporate  limits  of  the  City  of  Kinston 
on  a  coterminous  basis.  There  are  many  statutes  of  this  type  that  appear 
throughout  our  legislative  enactments,  and  so  far  the  constitutional  validity 
of  such  statutes  has  never  been  questioned.  This  form  of  legislative  action 
is  to  be  distinguished  from  the  mere  change  of  a  boundary  line  of  a  school 
district. 

The  Superintendent  mentions  G.S.  115-116,  which,  among  other  things, 
provides  for  elections  for  the  extension  or  enlargement  of  city  administra- 
tive units.  We  could  also  call  attention  to  the  fact  that  under  the  pro- 
visions of  G.S.  115-11(11)  the  State  Board  of  Education  may  alter  the 
boundaries  of  city  administrative  units.  While  there  does  not  seem  to  be 
any  decision  of  the  Supreme  Court  on  the  subject,  it  would  appear  that 
the  power  of  taxation  would  follow  the  boundary  extension. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


4  December  1969 

Subject:  Education;  City  Board  of  Education;  Eligibility  of  a  Person 

to  Serve  on  the  City  School  Board  who  Lives  within  the 
Corporate  Limits  of  the  City  but  Outside  the  City  School 
District 
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Requested  by:     Mr.  C.  V.  Jones 

Durham  City  Attorney 

Question:  Is  a  person  eligible  to  serve  on  a  city  school  board  who 

lives  within  the  corporate  limits  of  the  city  but  outside 
the  boundaries  of  the  city  school  district  ? 

CJonclusion:  A  person  who  lives  with  the  boundaries  of  a  city  but  out- 

side the  boundaries  of  the  city  school  district  is   eligible 
to  serve  on  the  board  of  education  of  the  city. 

This  question  cannot  be  answered  with  any  absolute  certainty  because  the 
Constitution  of  the  State  is  so  indefinite  on  this  question.  It  is  provided  by 
Article  VI,  Section  7,  of  the  Constitution  of  North  Carolina  as  to  eligibility 
of  the  office,  as  follows:  "Every  voter  in  North  Carolina,  except  as  in  this 
article  disqualified,  shall  be  eligible  to  office,  but  before  entering  upon  the 
duties  of  the  office  he  shall  take  and  subscribe  the  following  oath:  .  .  .  ." 
The  real  problem,  of  course,  is  whether  or  not  such  person  has  to  be  a 
resident  of  the  area  or  district  over  which  the  public  school  officer  has 
jurisdiction.  The  charter  of  the  Durham  Special  School  District  in  Section  3 
provides  that  the  City  of  Durham  shall  constitute  a  public  school  district, 
and  it  is  assumed  that  this  question  arises  because  the  boundaries  of  the 
City  have  been  extended.  In  Section  4  it  is  provided  that  the  governing 
authority  of  the  school  district  shall  be  appointed  by  the  Commissioners 
of  the  City  of  Durham.  There  were  two  classes  of  officers  divided  according 
to  expiration  of  term  of  office.  Other  than  these  sections  there  is  nothing 
that  helps  us  on  this  proposition.  If  the  school  board  members  had  to  be 
elected  from  the  qualified  voters  of  the  school  district  there  would,  of 
course,  be  no  question,  but  since  they  are  appointed  by  the  City  Council 
of  Durham  and  the  City  School  District  was  originally  set  up  with 
coterminous  boundaries,  we  are  inclined  to  the  view  that  if  the  member 
in  question  is  a  qualified  voter  of  the  City  of  Durham  he  meets  the  re- 
quirements. If  it  should  turn  out  that  he  does  not  in  a  legal  sense  meet 
the  requirements,  then  such  person  is  a  de  facto  officer  and  the  validity 
of  his  official  acts  eould  not  be  successfully  challenged  (Carolina  Beach  v. 
Mintz,  212  N.C.  578,580). 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


31  March  1969 
Subject: 


Requested  by: 


Education;  Colleges  &  Universities;  Authority  of  State 
Board  of  Higher  Education  to  Approve  Programs  for  De- 
grees Other  Than  the  Master's  Degree  but  at  a  Level  Less 
Than  the  Ph.D. 

Mr.  Cameron  West 

Director  of  State  Board  of  Higher  Education 
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Question:  Does  the  State  Board  of  Higher  Education  have  authority 

to    consider    requests    for    degree    programs    beyond    the 
master's  degree  level  but  short  of  the  doctorate  level  from 
!' '  Appalachian   State    University,    East   Carolina   University, 

.     :  North   Carolina  Agricultural  and  Technical   State   Univer- 

sity, Western  Carolina  University,  and  North  Carolina 
College  ? 

Conclusion:  Except  for  the  program  of  graduate  instruction  for  super- 

intendents, assistant  superintendents  and  principals  of 
public  schools,  which  is  specifically  limited  by  statute  to 
the  master's  degree  level,  the  State  Board  of  Higher  Edu- 
cation may  approve  requests  for  degree  programs  beyond 
the  master's  degree  level  but  less  than  the  doctorate  de- 
gree level  for  Appalachian  State  University,  East  Carolina 
University,  North  Carolina  Agricultural  and  Technical 
State  University,  Western  Carolina  University,  and  North 
Carolina  College. 

The  primary  function  of  the  State  Board  of  Higher  Education  (Board)  is 
to  plan  and  co-ordinate  the  major  educational  functions  and  activities  of 
higher  education  in  the  State  and  to  allot  the  functions  and  activities  of 
the  institutions  of  higher  education.  (G.S.  116-158(1).)  Although  the  Board 
is  specifically  prohibited  from  alloting  to  any  State  supported  senior 
college  the  right  to  award  the  doctor's  degree,  G.S.  116-158(1)  and  G.S. 
116-15  which  grants  the  University  of  North  Carolina  exclusive  authority 
to  award  the  doctor's  degree  in  State  supported  institutions,  as  to  all 
degrees  below  the  doctorate  level  the  Board  "shall  determine  the  types  of 
degrees  which  shall  be  granted".  (G.S.  116-158(2).) 

G.S.  116-46.3  specifically  limits  the  graduate  instruction  for  superintendents, 
assistant  superintendents  and  principals  of  public  schools  to  a  six  year 
program  of  instruction  "not  beyond  the  masters  degree". 

Therefore,  unless  limited  elsewhere  by  statute,  as  in  G.S.  116-46.3,  the 
Board  may  determine  the  degree  programs  beyond  the  master's  degree 
level  but  short  of  the  doctorate  level  at  Appalachian  State  University, 
East  Carolina  University,  North  Carolina  Agricultural  and  Technical  State 
University,  Western  Carolina  University,  and  North  Carolina  College. 

Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr.,  Staff  Attorney 


11  March  1969 
Subject: 


Requested  by: 


Education;     Community     Colleges;     Authority    to     Convey 
Property  without  Approval  of  the  State  Board  of  Education 

Mr.  Charles  R.  HoUoman 

Associate  Director 

Department  of  Community  Colleges 
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Questions:  (1)      Is  the  corporate  board  of  trustees  of  a  public  institu- 

tion established  under  provisions  of  Chapter  115A  of  the 
General  Statutes  of  North  Carolina  empowered  to  sell, 
transfer,  and  convey  title  of  realty  belonging  to  the  in- 
stitution ? 

(2)  If  so,  is  the  exercise  of  this  power  by  the  board  of 
trustees  of  such  institution  subject  to  prior  approval  of 
the  State  Board  of  Education  or  of  any  other  State  or 
local  governmental  agency  or  authority  ? 

(3)  Assuming  that  such  board  of  trustees  is  empowered 
to  transfer  and  convey  title  of  realty  belonging  to  the  in- 
stitution, is  the  State  Board  of  Education  given  legal 
responsibility  or  authority  under  provisions  of  G.S.  Chapter 
115A  (or  any  other  statute)  for  prescribing  regulations  or 
procedures  to  be  followed  by  an  institution's  board  of 
trustees  in  conducting  the  sale,  transfer,  or  conveyance  of 
such  property  ? 

Conclusion:  The  board  of  trustees  of  a  community  college  is  authorized 

to  sell  and  convey  real  estate  belonging  to  the  community 
college  without  the  approval  of  the  State  Board  of  Educa- 
tion and  the  State  Department  of  Administration.  Under 
G.S.  115A-14  the  State  Board  of  Education  could  adopt 
regulations  approving  or  disapproving  of  transfers  of  real 
estate  by  community  colleges. 

Boards  of  trustees  of  institutions,  such  as  a  community  college,  are  em- 
powered to  sell  and  convey  real  estate  and  to  execute  deeds  for  such 
transfers  (see  G.S.  115A-9). 

At  the  present  time  boards  of  trustees  of  such  institutions  are  not  subject 
to  the  prior  approval  of  the  State  Board  of  Education,  the  State  Depart- 
ment of  Administration  or  any  other  State  or  local  governmental  agency 
or  authority.  An  examination  of  appropriate  statutes  shows  that  no  agency 
has  assumed  to  exercise  the  power  of  such  prior  approval. 

Under  G.S.  115A-3  the  State  Board  of  Education  is  authorized  to  establish 
and  organize  a  department  to  provide  State-level  administration,  under 
the  direction  of  the  Board,  of  a  system  of  community  colleges,  technical  in- 
stitutes and  industrial  education  centers,  and  it  is  noteworthy  that  in  this 
same  statute  it  is  said:  "The  Board  (State  Board  of  Education)  shall  have 
authority  to  adopt  and  administer  all  policies,  regulations,  and  standards 
which  it  may  deem  necessary  for  the  establishment  and  operation  of  the 
department."  Again,  in  G.S.  115A-4,  it  is  repeated  that  each  of  these 
institutions  shall  be  established  in  accordance  with  the  provisions  of 
Chapter  115A  and  the  regulations,  standards,  and  procedures  adopted  by 
the  Board. 

Under  G.S.  115A-14  it  is  provided  that  boards  of  trustees  of  institutions 
shall  exercise  such  powers  and  duties  as  provided  in  Chapter  115A  "and 
are  delegated  to  it  by  the  State  Board  of  Education." 
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The  State  Board  of  Education,  then,  does  have  the  authority  to  adopt  a 
regulation  requiring  its  prior  approval  before  a  board  of  trustees  of  an 
institution  can  sell  or  transfer  real  estate. 

Robert  Morgan,  Attorney  General 
Ralph  Moody, 
•      '  '         Deputy  Attorney  General 


5  May  1969 
Subject: 


Education;    Community   Colleges;   Authority  to  Pay  Total 
Premiums  on  Salary  Continuation  Insurance  of  Employees 


Requested  by:     Mr.  Thomas  B.  Griffin 

Lenoir  County  Attorney 

Question:  May  Lenoir  County  Community  College  pay  all  premiums 

on  salary  continuation   insurance   for   its   employees   from 
county  funds  ? 

Conclusion:  There  is  no  statutory  authority  that  would  authorize  com- 

munity colleges  to  pay  the  total  premiums  on  salary  con- 
tinuation insurance  for  its  employees  from  county  funds. 

In  order  to  withhold  a  portion  of  salaries  for  the  purchase  of  annuity  or 
retirement  income  contracts  for  employees  it  was  necessary  for  the 
General  Assembly  to  enact  a  statute  for  this  purpose  (G.S.  115A-17.1). 
There  is  no  statutory  authority  for  a  community  college  to  purchase  salary 
income  contracts  and  pay  the  total  premiums  for  the  benefit  of  employees. 
An  examination  of  Article  3  of  Chapter  115A,  dealing  with  the  financial 
support  of  community  colleges  and  other  institutions,  shows  that  there  is 
no  budget  item  for  this  purpose.  The  fact  that  the  Lenoir  County  Com- 
missioners would  perhaps  like  to  make  such  an  appropriation  for  this 
purpose  does  not  change  the  situation  for  it  is  a  question  of  authority. 
Lenoir  County  Community  College,  therefore,  and  the  Board  of  County 
Commissioners  of  Lenoir  County,  cannot  use  public  funds  for  this  purpose 
unless  authority  is  granted  by  an  act  of  the  General  Assembly. 

.  ■  Robert  Morgan,  Attorney  General 

Ralph  Moody, 
ii.        ;       •  Deputy  Attorney  General 


6  January  1969 
Subject: 

Requested  by: 
Conclusion : 


Education;  Community  Colleges;  Contracts;  Modification 
or  Waiver  of  Written  Contract  of  Employment  by  Sub- 
sequent Parole  Agreement 

Dr.  Gerald  B.  James,  President 
Rockingham  Community  College 

A  written  contract  of  employment  with  a  college  may  be 
modified  or  abandoned  by  subsequent  parole  agreement  or 
by  conduct  indicating  modification  or  abandonment. 
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,  In  your  letters   of  December  30th   and   December   31st  you   state   that  a 
ji  former  faculty  member  holds  a  written  contract  of  employment  with  the 
college  running  through  August  31,  1969.   He  submitted  his  oral  resigna- 
tion to  you  and  other  administrative  officials  of  the  college  at  a  November 
25,   1968   meeting.    The   resignation   was   not   accepted    immediately.    After 
careful  reflection,  on  November  29th,  you  considered  it  to  be  in  the  best 
interest  of  the  college  to  accept  the  resignation.  The  resignation  was  ac- 
cepted in  writing  four  days  after  it  was  tendered  by  delivering  in  person 
said   letter  to  him  at  his  residence.   Approximately  four  hours   after  de- 
al livering  the  letter  accepting  his  resignation,  he  called  you  and  stated  that 
e;  the  terms   of  the  letter  were   acceptable.   He   then   removed   all   personal 
belongings  from  his  office  and  left  the  college. 

On    December    27,    1968,    you    received    a    letter    from    him    stating,    in 

essence,  that  he  had  not  submitted  any  resignation;  that  if  he  had  given 

^  the  impression  that  a  resignation  had  been  submitted  this  was  due  solely 

^   to  his  state  of  mind  at  the  time  for  which  he  is  not  responsible;  and,  that 

he  desires   a  hearing   immediately  to   present  a   defense   against  charges 

brought    against    him    by    certain    members    of    the    faculty    prior    to    his 

leaving  the  college.  He  further  emphasizes  that  he  has  a  written  contract 

extending  through   May   30,   1969   and   that   he   has   submitted   no  written 

resignation. 

ir 
You  asked  to  be  advised  on  the  following:   "Does  the  verbal  resignation 

I  .  .  .  constitute  a  valid  resignation?"  Stated  another  way,  may  the  provi- 
sions of  a  written  contract  be  modified,  varied,  or  abandoned  by  a  sub- 
sequent parole  agreement. 


''  The  provisions  of  a  written  contract  may  be  modified,  waived,  or  abandoned 

s  by   a    subsequent   parole    agreement    or    by    conduct   which    naturally    and 

■  justly  leads  the  other  party  to  believe  the  provisions  of  the  contract  are 

s  modified,  waived,  or  abandoned.  Whitehurst  v  FCX  and  Vegetable  Service, 

'■  224  N.C.  628;   Grubb  v  Motor  Company,  209  N.C.  88;   Roebuck  v  Carson, 

V  196  N.C.  627;  Manufacturing  Company  v  Lefkowitz,  204  N.C.  449.  How- 

'  ever,  the  burden  of  proving  the  abandonment  of  the  written  contract  of 

I  employment  would  be  on  the  asserting  party — the  college. 

lilt  is  our  opinion,  therefore,  that  under  the  facts   as   explained,  the   oral 
resignation  submitted  by  the  employee   and   the   later  acceptance   thereof 

,  by  the  college  were  valid. 

Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr.,  Staff  Attorney 

3  July  1969 

Subject:  Education;  Compulsory  Attendance  Law;  Home  Instruction 

of  Child  by  Tutor  in  Lieu  of  Attending  a  Public  or  Private 
School 

Requested  by:     Mr.  J.  L.  Cashwell,  Associate  Director 
Division  of  General  Education 
Department  of  Public  Instruction 
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Is  the  instruction  of  a  child  by  a  tutor  in  a  private  home 
instruction  in  a  "private  school"  as  contemplated  in  the 
Compulsory  Attendance  Law,  G.S.  115-166? 

Conclusion:  No.     Instruction  in  the  home  by  a  tutor  of  a  child  other-i 

wise  required  to  attend  a  public  or  private  school  does  not 
meet  the  requirements  of  the  Compulsory  Attendance  Law, 
G.S.  115-166,  exempting  parents  from  prosecution  who  | 
send  their  children  to  "private  school". 

G.S.  115-166  states  in  pertinent  part  the  following: 

"Every  parent,  guardian  or  other  person  in  this  State  having 
charge  or  control  of  a  child  between  the  ages  of  seven  and  sixteen 
years  shall  cause  such  child  to  attend  school  continuously  for  a 
period  equal  to  the  time  which  the  public  school  to  which  the  child 
is  assigned  and  in  which  he  is  enrolled  shall  be  in  session;  .... 
The  term  'school'  as  used  herein  is  defined  to  embrace  all  public 
schools  and  such  nonpublic  schools  as  have  teachers  and  curricula 
that  are  approved  by  the  county  or  city  superintendent  of  schools 
or  the  State  Board  of  Education. 

"All  nonpublic  schools  receiving  and  instructing  children  of  a 
compulsory  school  age  shall  be  required  to  keep  such  records  of 
attendance  and  render  such  reports  of  the  attendance  of  such 
children  and  maintain  such  minimum  curriculum  standards  as  are 
required  of  public  schools;  and  attendance  upon  such  schools,  if 
the  school  refuses  or  neglects  to  keep  such  records  or  to  render 
such  reports,  shall  not  be  accepted  in  lieu  of  attendance  upon  the 
public  school  of  the  district  to  which  the  child  shall  be  assigned: 
Provided,  that  instruction  in  a  nonpublic  school  shall  not  be  re- 
garded as  meeting  the  requirements  of  the  law  unless  the  courses 
of  instruction  run  concurrently  with  the  term  of  the  public  school 
in  the  district  and  extend  for  at  least  as  long  a  term." 

It  is  well  recognized  that  the  State  can  require  that  all  children  of  propel 
age  attend  some  school.  Pierce  v  Society  of  Sisters,  266  U.S.  510,  45  S.CtJI 
571,  69  L.Ed.  1070,  39  A.L.R.  468.  Parents,  however,  do  have  the  right  ta| 
educate  their  children  elsewhere  than  in  the  public  schools,  provided  thel 
State's   minimum    educational    requirements    are   met.    Zorach    v    Clauson,\ 
303  N.Y.  161,  100  N.E.2d  463,  affd.  343  U.S.  306,  72  S.Ct.  679,  96  L.Ed.  954. 
The    question   to   be   determined    is   what   constitutes    a    "private    school'' 
within  the  Compulsory  Attendance  Law,  quoted  in  pertinent  part  herein-| 
above  ? 

There  are  few  cases  which  have  defined  the  term  "private  school"  as  used,! 
in  the   statute   making  attendance   at   such   a   place  compliance   with   the 
Compulsory   School   Attendance   Law.   Neither   the   North   Carolina    Court  I 
of  Appeals  nor  the  Supreme  Court  of  North  Carolina  has  spoken  on  thisj 
issue.  Therefore,  we  must  look  to  other  jurisdictions. 
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The  contention  that  instruction  in  the  home  by  a  qualified  parent  or  other 
person  is  instruction  in  a  "private  school"  has  been  rejected  in  several 
cases.  The  main  reasons  for  rejection  being  the  difficulty  of  governmental 
supervision  and  for  the  reason  that  the  place  of  instruction  must  be  a  duly 
organized  and  existing  educational  institution. 

In  State  v  Counort,  69  Wash.  361,  124  P.  910,  41  L.R.A.  N.S.  95,  the 
Court  rejected  the  claim  of  the  defendant  that,  if  he  was  a  competent  and 
qualified  teacher  and  gave  instruction  to  his  children  at  home,  he  was 
maintaining  a  private  school  within  the  meaning  of  a  statute  which  pro- 
vided that  a  child  must  attend  "the  public  school  of  the  district  in  which 
the  child  resides  for  the  full  time  such  school  may  be  in  session,  or  .  .  . 
attend  a  private  school  for  the  same  time".  As  the  Court  states,  124  P.  at 
911,912: 

"We  have  no  doubt  many  parents  are  capable  of  instructing  their 
own  children,  but  to  permit  such  parents  to  withdraw  their  children 
from  the  public  schools  without  permission  from  the  superintendent 
of  schools,  and  to  instruct  them  at  home,  would  be  to  disrupt  our 
common  school  system  and  destroy  its  value  to  the  state.  This 
statute  recognizes  that  adequate  private  schools  may  be  main- 
tained in  any  district  to  which  parents  may  send  their  children 
without  any  violation  of  the  law,  and  it  would  be  a  good  defense 
to  show  attendance  at  such  private  school  for  the  required  time. 
We  do  not  think  that  the  giving  of  instruction  by  a  parent  to  a 
child,  conceding  the  competency  of  the  parent  to  fully  instruct 
the  child  in  all  that  is  taught  in  the  public  schools,  is  within  the 
meaning  of  the  law  'to  attend  a  private  school.'  Such  a  require- 
ment means  more  than  home  instruction;  it  means  the  same 
character  of  school  as  the  public  school,  a  regular,  organized  and 
existing  institution  making  a  business  of  instructing  children  of 
school  age  in  the  required  studies  and  for  the  full  time  required 
by  the  laws  of  this  state.  The  only  difference  between  the  two 
schools  is  the  nature  of  the  institution.  One  is  a  public  institution, 
organized  and  maintained  as  one  of  the  institutions  of  the  state. 
The  other  is  a  private  institution,  organized  and  maintained  by 
private  individuals  or  corporations.  There  may  be  a  difference  in 
institution  and  government,  but  the  purpose  and  end  of  both  public 
and  private  schools  must  be  the  same — the  education  of  children 
of  school  age.  The  parent  who  teaches  his  children  at  home,  what- 
ever be  his  reason  for  desiring  to  do  so,  does  not  maintain  such 
a  school.  Undoubtedly  a  private  school  may  be  maintained  in  a 
private  home  in  which  the  children  of  the  instructor  may  be 
pupils.  This  provision  of  the  law  is  not  to  be  determined  by  the 
place  where  the  school  is  maintained,  nor  the  individuality  or 
number  of  the  pupils  who  attend  it.  It  is  to  be  determined  by  the 
purpose,  intent  and  character  of  the  endeavor." 

In  State  v  Hoyt,  84  N.H.  38,  146  A.  170,  the  difficulty  of  supervision  of  a 
private   tutor  at  home   was  held   to   be   a   valid   reason  for   rejecting   the 
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defendant's  claim  that  his  child  was  instructed  and  taught  by  a  private  I 
tutor  in  his  own  home  in  the  studies  required  to  be  taught  in  the  public  [ 
schools.  As  the  Supreme   Court  of  New  Hampshire   said,   146  A.  at  171: 

"In  the  adjustment  of  the  parent's  right  to  choose  the  manner  of 
his  children's  education,  and  the  impinging  right  of  the  state  to 
insist  that  certain  education  be  furnished  and  supervised,  the  rule 
of  reasonable  conduct  upon  the  part  of  each  towards  the  other  is 
to  be  applied.  The  state  must  bear  the  burden  of  reasonable 
supervision,  and  the  parent  must  offer  educational  facilities  which 
do  not  require  unreasonable  supervision.  If  the  parent  undertakes 
to  make  use  of  units  of  education  so  small,  or  facilities  of  such 
doubtful  quality,  that  supervision  thereof  would  impose  an  un- 
reasonable burden  upon  the  state,  he  offends  against  the  reasonable 
provisions  for  schools  which  can  be  supervised  without  unreason- 
able expense.  The  state  may  require,  not  only  that  educational 
facilities  be  supplied,  but  also  that  they  be  so  supplied  that  the 
facts  in  relation  thereto  can  be  ascertained,  and  proper  direction 
thereof  maintained,  without  unreasonable  cost  to  the  state.  Any- 
thing less  than  this  would  take  from  the  state  all  efficient  authority 
to  regulate  the   education  of  the  prospective   voting   population." 

In  State  v  Will,  99  Kan.  167,  160  P.  1025,  the  Supreme  Court  of  Kansas 
held  that  home  instruction  does  not  comply  with  a  statute  providing  that  ] 
a  child  shall  be  sent  to  a  public  school,  or  a  private,  denominational,  or 
parochial  school  taught  by  a  competent  instructor,  each  school  year,  for 
such  period  as  said  school  is  in  session.  The  Court,  noting  that  the  pro- 
vision in  a  former  statute  provided  that  a  child  might  be  taught  at  home, 
was  omitted  in  a  subsequent  enactment,  said  the  following,  160  P.  at  1026: 

"In  the  later  act,  which  obviously  was  for  the  purpose  of  improving 
the  truancy  law  and  providing  means  for  its  enforcement  through 
truancy  officers,  the  significant  language  of  the  earlier  act  con- 
cerning the  course  of  study  imposed  on  home-taught  pupils  is  left 
out.  There  must  have  been  a  reason  for  that.  The  act  .  .  .  enlarges 
as  to  the  kind  of  schools  which  a  child  may  attend  to  excuse  him 
from  public  school  attendance.  They  may  be  either  'private,  de- 
nominational or  parochial,'  but  nothing  is  said  as  to  the  course  of 
study  in  such  schools.  These  schools  must  be  taught  'by  a  com- 
petent instructor,  each  school  year,  for  such  period  as  said  school 
is  in  session.'  May  we  not  assume  that  the  legislature  knew  what 
it  was  about  when  it  provided  in  the  earlier  act  that  if  the  child 
were  taught  at  home,  it  must  be  in  the  common-school  branches 
and  that  the  child  should  be  subject  to  examination  as  other  district 
and  city  pupils  might  be.  This  provision  would  serve  a  useful  and 
almost  necessary  purpose  to  prevent  a  mere  pretense  of  home  in- 
struction to  avoid  the  consequences  of  the  truancy  law.  In  the 
later  act,  it  will  be  observed  that  home  instruction  is  no  longer 
an  excuse  for  nonattendance  in  school,  but  the  number  and  kind 
of  schools  to  which  he  may  be  sent  are  enlarged." 
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See  also,  People  v  Turner,  121  Cal.  at  pp  2d  Supp.  861,  263  P.  2d  685; 
In  Re  Shinn,  195  Cal.  at  2d  683,  16  Cal.  Rptr.  165;  State  Ex  Rel.  Shore- 
line School  District  v  Superior  Court,  55  Wash.  2d  177,  346  P.  2d  999 
Contra:  State  v  Peterman,  32  Ind.  at  pp.  665,  70  N.E.  550;  People  v 
Levisen,  404  111.  574,  90  N.E.  2d  213,  14  A.L.R.  2d  1364. 

For  the  reasons  stated  above,  scheduled  home  instruction  does  not  excuse 
nonattendance  in  public  or  private  schools  and  such  instruction  would  not 
come  within  the  definition  of  a  "private  school"  as  contemplated  in  the 
Compulsory  Attendance  Law. 

Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr., 
Staff  Attorney 

21  April  1969 

Subject:  Education;    Compulsory    Attendance    Law;    Married    Child 

Under  the  Age  of  Sixteen 

Requested  by:     Mr.  E.  M.  White,  Superintendent 
Caldwell  County  Schools 

Question:  May  a  married  child  under  the  age  of  sixteen  years  be 

required  to  attend  school  ? 

Conclusion:  A  married  child  under  the  age  of  sixteen  years  may  not 

legally  be  compelled  to  attend  school. 

Article  20  of  Chapter  115,  the  general  Compulsory  Attendance  Law,  is 
directed  to  the  liability  of  the  parent  or  guardian  "having  charge  or 
control  of  a  child  between  the  age  of  7  and  16  years.  .  .  ." 

The  marriage  of  an  infant,  assuming  the  vality  of  the  marriage,  emanci- 
pates the  child  from  the  parents.  The  parent  cannot,  therefore,  be  liable 
for  a  child  which  it  no  longer  has  legal  control  over.  For  purposes  of 
school  attendance  the  married  child  under  the  age  of  16  is  treated  as  an 
adult  and  may  not  be  required  to  attend  school  nor  are  the  married  child's 
parents  liable  under  Article  20  of  Chapter  115  if  the  married  child  under 
the  age  of  16  years  chooses  not  to  attend  school. 

Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr., 
..  -    '  Staff  Attorney 

16  December  1969 

Subject:  Education;    Compulsory    Attendance    Law;    Married    Child 

Under  the  Age  of  Sixteen  Years 

Requested  by:     Mr.  Wayne  Collier 

Assistant  Superintendent 
Cumberland  County  Schools 
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Question:  May  a  married  child  under  the  age  of  sixteen  years  be 

required  to  attend  school  ? 

Conclusion:  A  married  child  under  the  age  of  sixteen  years  may  not 

legally  be  compelled  to  attend  school. 

Article  20  of  Chapter  115  of  the  General  Statutes  of  North  Carolina, 
referred  to  as  the  Compulsory  Attendance  Law,  is  directed  to  the 
liability  of  the  parent  or  guardian  "having  charge  or  control  of  a  child 
between  the  age  of  seven  and  sixteen  years  .  .  ." 

The  marriage  of  an  infant,  assuming  the  validity  of  the  marriage, 
emancipates  the  child  from  the  parents.  The  parents  cannot,  therefore,  be 
liable  for  a  child  over  which  they  have  no  control.  For  purposes  of  school 
attendance,  the  married  child  under  the  age  of  sixteen  years  is  treated  as 
an  adult  and  may  not  be  required  to  attend  school  nor  the  married  child's 
parents  liable  under  the  Compulsory  Attendance  Law  if  the  married  child 
under  the  age  of  sixteen  years  chooses  not  to  attend  school. 

Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr., 
Assistant  Attorney  General 

24  July  1969  . 

Subject:  Education;   Condemnation  for  School   Site;   Acquisition  of 

Land  by  Purchase  as  Affecting  the  Right  to  Condemn 

Requested  by:     Mr.  Earl  Britt 

"  Attorney  for  Fairmont  Board  of  Education 

Question:  Where  a  board  of  education  has  acquired  a  tract  of  land 

by  purchase  and  because  of  the  nature  of  the  land  an  ad- 
ditional five  acres  is  required  for  the  construction  of  the 
school  plant,  and  negotiations  have  failed,  may  the  board 
of  education  resort  to  condemnation  for  the  extra  land 
needed  ? 

Conclusion:  The  board   of  education   may   resort  to   condemnation   for 

the  extra  five  acres  needed  and  this  right  is  not  nullified 
by  the  fact  that  the  board  of  education  has  heretofore 
acquired  some  land  for  the  school  site  by  purchase. 

The  old  condemnation  statute  for  school  purposes  (G.S.  115-185)  as  con- 
strued by  the  Supreme  Court  of  North  Carolina  in  the  Case  of  Board  of 
Education  v.  Lewis,  231  N.C.  661,  reached  the  result:  "In  such  cases,  the 
land  owned,  donated  or  purchased,  together  with  the  adjacent  lands  to 
be  condemned,  shall  not  exceed  ten  acres."  The  present  statute,  however 
(G.S.  115-125),  provides  that  when  a  board  of  education  is  unable  to 
acquire  "or  enlarge"  a  suitable  site  for  a  school,  school  building,  school 
It  is  clear,  therefore,  that  under  G.S.  115-125  the  statute  has  been 
changed  to  read  in  a  different  manner  from  the  statute  considered  by  the 
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i  [Supreme  Court  in  Board  of  Education  v.  Lewis,  supra,  and  there  is  now 
nothing  that  prohibits  the  board  from  acquiring  more  or  further  land  by 
condemnation  if  negotiations  for  purchase  cannot  be  carried  out. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


6  April  1970 
Subject: 

Requested  by: 
Questions : 


Education;  Conflict  of  Interest;  County  School  Board 
Member  as  Employee  of  Company  Contracting  with  State 
Board  of  Education 

Mr.  Bobby  R.  Stott 

Candidate  for  the  Wake  County  Board  of  Education 

(1)  Whether  an  employee  of  a  company  contracting  with 
the  State  Board  of  Education  may  serve  on  a  local  school 
board  ? 

(2)  Whether  an  employee  of  a  company  contracting  with 
a  local  school  board  may  continue  to  serve  on  that  school 
board  when  he  has  no  pecuniary  interest  in  the  contract? 

Conclusions:  (1)  An  employee  of  a  company  contracting  with  the 
State  Board  of  Education  may  serve  on  a  local  school 
board. 

(2)  An  employee  of  a  company  contracting  with  a  local 
school  board  may  continue  to  serve  on  that  school  board 
when  he  has  no  pecuniary  interest  in  the  contract.  It  is 
suggested,  however,  regardless  of  the  employee's  lack  of 
direct  pecuniary  interest  in  the  contract,  that  the  employee 
not  sit  on  the  local  school  board  when  passing  upon  a 
contract  between  his  employer  and  the   school  board. 

Under    the    present    factual    situation    as    presented,    an    employee    of    a 

company  which  contracts  with  the  State  Board  of  Education  requests  an 

opinion  as  to  whether  his  election  to  a  county  school  board  would  present 

ji  a  conflict  of  interest  in  violation  of  G.S.   14-234  or   G.S.   14-236.   The   in- 

':  dividual  involved  is  also  employed  by  a  second  company  which  contracts 

i  directly  with  local  school  boards. 

At  the  outset  it  should  be  noted  that  none  of  the  above  facts  would  pre- 
vent the  individual's  being  elected  to  and  seated  on  the  local  school  board. 
Under  certain  conditions,  however,  his  representation  of  the  second 
company,  if  he  is  elected,  could  result  in  his  removal  from  the  school  board 
and  conviction  of  a  misdemeanor. 

G.S.  14-236,  which  prohibits  any  member  of  a  local  school  board  from 
acting  as  an  agent  for  a  company  furnishing  supplies  to  schools  and 
other  state  institutions,  provides  for  removal  of  any  person  violating  its 
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provisions  and  declares  such  violation  to  be  a  misdemeanor.  The  fact  that    i(^ 
a  member  of  a  local  school  board  represents  a  company  which  contracts; 
with  the   State   Board   of   Education  for   the   purchase   and    sale   of   books 
would  not,  however,  violate  the  statute. 

The  statute  was  intended  to  prevent  a  public  official  from,  in  effect, 
contracting  with  himself  and,  thereby,  creating  a  conflict  of  interest  be- 
tween his  duty  to  the  public  and  his  own  pecuniary  interests.  See: 
State  V  Debnam,  196  N.C.  740,  146  S.E.  857  (1929).  As  the  members  of  a 
local  school  board  have  no  control  over  contracts  entered  into  by  the  State 
Board  of  Education,  no  such  conflict  and  resulting  statutory  violation  would 
arise  here. 


G.S.  14-234  prohibits  any  director  of  a  public  trust  from  contracting  for 
his  own  benefit.  It  would  be  inapplicable  to  a  local  school  board  member  in 
the  above  situation  for  the  same  reasons. 

The  second  question,  however,  presents  a  more  questionable  issue.  The 
Supreme  Court  of  North  Carolina  has  stated,  by  implication  at  least,  that 
a  conflict  of  interest  would  arise  if  a  member  of  a  local  school  board  voted  j 
in  favor  of  a  contract  between  that  board  and  a  company  in  which  he 
had  any  pecuniary  interest  and /or  if  he  served  as  the  company's  agent  in 
entering  the  contract.  State  v  Debnam,  supra. 

Neither  G.S.  14-234  nor  G.S.  14-236  seem  to  specifically  prohibit  such  a 
board  member  from  voting  to  approve  a  contract  with  a  company  by 
which  he  was  employed  if  he  was  not  an  officer  of  the  company,  did  not 
serve  as  the  company's  agent  for  purposes  of  the  contract,  and  had  no 
stock  or  other  pecuniary  interest  in  the  company.  State  v  Debnam,  supra; 
Lexington  Insulation  Co.  v  Davidson  County,  243  N.C.  252,  90  S.E.2d  496 
(1955);  State  v  Weddell,  153  N.C.  587,  68  S.E.  897  (1910).  However, 
because  of  the  thin  line  separating  direct  pecuniary  interest  and  mere 
employment  by  a  company  contracting  with  a  local  board  of  education,  it 
is  suggested  that  the  employee  not  sit  on  the  board  of  education  when 
passing  upon  a  contract  between  his  employer  and  the  school  board. 

Robert  Morgan,  Attorney  General 
'  Andrew  A.  Vanore,  Jr., 

.  '  Assistant  Attorney  General 

^>-  Burley  B.  Mitchell,  Jr., 

Staff  Attorney 

12  February  1969 

Subject:  Education;    Consolidation;    Authority   of  Board   of   County 

Commissioners 

Requested  by:     Mr.  William  B.  Pittman,  Attorney 
Sanford  City  School  Board 

Question:  Does   the  board   of  commissioners   of  a  county   have   the 

authority  to  order  and  direct  the  merger  of  school  units 
in  the  county  ? 


I 
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Conclusion:  A  board  of  county  commissioners  must  concur  in  and  ap- 

prove an  agreement  of  merger,  but  the  board  has  no 
authority  to  order  county  boards  of  education  and  city 
boards  of  education  to  merge. 

'6  lOn  Monday,  February  3,  1969,  the  Lee  County  Board  of  Commissioners  in 
0.  itheir  regular  meeting  passed  a  resolution  instructing  the  Lee  County 
!s  Board  of  Education  and  the  Sanford  City  Board  of  Education  to  present 
'•  the  Board  of  County  Commissioners  a  plan  to  merge  the  two  school  units 
on  or  before  September  1,  1969. 

The  consolidation  and   merger   of   county   and   city    school   administrative 
junits  located  in  the  same  county  is  authorized  by  G.S.  115-74.1.  A  casual 
fe  j  reading  of  the  section  shows  that  such  a  plan  of  merger  is  a  matter  of 
r  'agreement  and  is  initiated  by  the  school  units  involved.  The  county  com- 
missioners must  approve  the  plan  of  consolidation  or  merger  and  the  plan 
when  mutually  agreed  upon  by  the  boards  of  education  is  certified  to  the 
'  State  Board  of  Education  and  the  plan  is  then  submitted  to  the  board  of 
"county  commissioners  "for  its  concurrence  and  approval."  Nowhere  in  the 
statute  is  the   power  and   authority   given  to   the  board   of  county  com- 
missioners to  order  or  direct  such  a  merger  and  it  is  clear  from  a  casual 
reading   of  the   section  that   the   only   authority   of   the   board   of   county 
commissioners  is  that  of  concurrence   or  approval.   The   board  of  county 
;  commissioners   cannot   order   and   direct   such   a   merger   in   a   mandatory 
manner. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 

17  December  1969 

Subject:  Education;  Consolidation;  Constitution  of  the  Merged  Board 

and  Number  of  Members  of  Said  Board 

Requested  by:  Mr.  Ferd  Davis,  Attorney  for  the  Wake  County  Board  of 
Education;  and  Mr.  Howard  Manning,  Attorney  for  the 
Raleigh  City  Board  of  Education 

Question:  Assuming    the    Raleigh    City    and    Wake    County    School 

Administrative  Units  merge  pursuant  to  G.S.  115-74.1  as 
amended  by  Chapter  742  of  the  1969  Session  Laws,  how 
many  members  would  constitute  the  Board;  how  would  the 
Board  members  be  elected;  and  what  would  be  the  length 
of  the  members'  terms  of  office  ? 

Conclusion:  In  the  event  the   Raleigh   City  and   Wake   County   School 

Administrative  Units  merge  pursuant  to  G.S.  115-74.1  as 
amended  by  Chapter  742  of  the  1969  Sessions  Laws,  the 
newly  constituted  Board  "shall  consist  of  five  members 
elected  by  the  voters  of  the  County  at  large  for  terms  of 
four  years."  G.S.  115-18  as  amended  by  Chapter  1301  of 
,  the  1969  Session  Laws. 
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Presently  under  consideration  is  a  proposed  merger  of  the  Wake  County 
and  Raleigh  City  School  Administrative  Units.  This  merger  will  most 
likely  be  accomplished  pursuant  to  G.S.  115-74.1  as  amended  by  the  1969 
Session  Laws,  which  reads  in  pertinent  part  as  follows : 

"City  School  Administrative  units  may  be  consolidated  and  merged 
with  contiguous  city  school  administrative  units  and  with  county 
school  administrative  units  upon  approval  by  the  State  Board  of 
Education  of  a  plan  for  consolidation  and  merger  submitted  by  the 
boards  of  education  involved  and  bearing  the  approval  of  the 
board  of  county  commissioners. 

"County  and  city  boards  of  education  desiring  to  consolidate  and 
merge  their  school  administrative  units  may  do  so  by  entering 
into  a  written  plan  which  shall  set  forth  the  conditions  of  merger. 
The  provisions  of  the  plan  shall  be  consistent  with  the  General 
Statutes  and  shall  contain,  but  not  be  limited  to,  the  following.  .  .  . 

"(3)  The  establishment  and  maintenance  of  a  board  of  education 
which  shall  administer  all  the  public  schools  of  the  newly  created 
unit,  including 

a.  The  termination  of  any  terms  of  office  proposed  in  the  reorgani- 
zation of  the  board. 

b.  The  method  of  constituting  and  continuing  the  board  of  edu- 
cation, the  length  of  the  members'  terms  of  office,  the  dates  of 
the  induction  into  office,  the  organization  of  the  board,  the 
procedure  for  filling  vacancies,  and  the  compensation  to  be 
paid  members  of  the  board  for  expenses  incurred  in  performance 
of  their  duties." 

If  and  when  a  merger  of  the  two  units  is  realized,  a  new  and  singular  \ 
unit  would  be  created.  The  necessity  for  and  the  existence  of  each  special 
act  as  it  relates  to  the  election  of  members  of  the  board  of  education  of 
each  of  the  separate  units,  once  merger  was  accomplished,  would  cease  to 
exist  for  all  purposes.  The  singular  administrative  units  would  cease  to 
exist  for  all  purposes. 

G.S.  115-4  states  in  pertinent  part  the  following: 

"Each  county  of  the  State  shall  be  classified  as  a  county  adminis- 
trative unit,  the  schools  of  which,  except  in  city  administrative 
units,  shall  be  under  the  general  supervision  and  control  of  a 
county  board  of  education  with  a  county  superintendent  as  ad- 
ministrative officer." 

Once  merger  is  accomplished,  and  since  each  county  in  the  State  must  be 
classified  as  a  county  school  administrative  unit,  except  in  city  ad- 
ministrative units,  which  of  course  would  not  exist  in  this  instance,  the 
newly  created  unit  would  be  classified  as  a  county  administrative  unit 
under  the  general  supervision  and  control  of  a  county  board  of  education. 
G.S.  115-18  as  amended  by  Chapter  1301  of  the  1969  Session  Laws  states: 
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"The  county  board  of  education  in  each  county  shall  consist  of  five 
members  elected  by  the  voters  of  the  county  at  large  for  terms  of 
four  years." 

G.S.  115-74.1,  specifically  subsection  3,  parts  a.  and  b.  thereof,  does  not 
in  any  way  alter  the  fact  that  the  merged  unit  would  be  a  county  unit 
subject  to  the  specific  statute  setting  forth  how  each  county  board  of 
education  shall  be  constituted.  (G.S.  115-18.)  Although  it  appears  that  the 
language  contained  in  subsection  3,  parts  a.  and  b.  of  G.S.  115-74.1  implies 
that  the  merger  plan  provides  for  discretion  as  to  the  method  of  electing 
the  members  of  the  newly  created  Board  of  Education  and  the  length  of 
their  terms  of  office,  we  feel  that  this  provision  is  in  irreconcilable  conflict 
with  G.S.  115-18  as  amended  by  Chapter  1301  of  the  1969  Session  Laws. 

Chapter  1301  of  the  1969  Session  Laws,  eff"ective  1  July  1969,  was  ratified 
by  the  General  Assembly  on  2  July  1969.  Subsection  3,  parts  a.  and  b. 
of  G.S.  115-74.1  was  enacted  into  law  by  the  1967  General  Assembly. 
Because  of  the  conflict,  the  last  expression  of  the  legislature  on  the  matter, 
G.S.  115-18,  controls. 

Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr., 
Assistant  Attorney  General 


28  July  1969 
Subject: 


Requested  by: 


Questions : 


Conclusion : 


Education;  Consolidation;  Dissolution  of  Old  Unit  after 
Merger  or  Consolidation;  Disposition  of  Supplemental  Tax 
Previously  Approved 

Mr.  R.  A.  Collier,  Sr. 

Statesville  City  School  Board  Attorney 

(1)  Can  the  plan  incorporate  a  provision  that  all  candi- 
dates for  the  merged  Board  be  elected  on  a  non-partisan 
basis  in  a  partisan  election  ? 

(2)  If  the  Boards  should  merge  under  this  section,  would 
the  City  Board  have  any  further  authority  or  recognition 
to  do  anything  schoolwise  after  the  merger  ? 

(3)  If  the  two  Districts  are  merged  and  the  City  Ad- 
ministrative Unit  no  longer  exists,  could  the  City  of 
Statesville  levy  any  of  the  supplemental  tax  approved  in 
1948  and  turn  over  to  the  merged  Boards  for  administra- 
tive purposes  within  the  area  formerly  recognized  as  the 
City  Administrative  Unit  ? 

The  plan  of  merger  may  include  a  provision  that  candi- 
dates for  the  merged  board  be  elected  on  a  nonpartisan 
basis  in  a  partisan  election;  if  the  merger  is  brought  about 
the    city    school    board    would    have    no    further    authority 
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after  the  merger  and  would  be  dissolved  by  operation  of 
law;  if  the  school  units  are  merged  and  the  city  unit  no 
longer  exists,  the  supplemental  tax  heretofore  approved 
may  still  be  levied  and  turned  over  to  the  merged  board 
for  administrative  purposes  within  the  area  formerly  ^^ 
recognized  as  the  city  administrative  unit.  ^Hj 

The  boundaries  of  the  Statesville  City  School  are  coterminous  with  the 
city  limits.  The  Statesville  City  Schools  has  its  own  board  of  education, 
and  the  city  levies  a  tax  which  was  approved  in  June,  1948,  to  supplement 
all  other  funds  for  the  enriched  program.  There  was  originally  levied  a 
15^  levy,  and  this  was  increased  to  a  30(/'  levy.  The  1942  Act  provided  as 
to  the  supplementary  tax,  as  follows:  "In  order  to  supplement  the  State 
funds  and  provide  a  nine  months'  school  term  for  the  Statesville  Graded 
School  District  and  other  purposes."  The  ballot  in  the  1948  election  was  as 
follows:  "To  supplement  the  funds  for  the  nine  months'  public  school  term 
for  the  Statesville  city  administrative  unit." 

The  Commissioners  are  considering  the  idea  of  merging  the  County  School 
System  with  the  Statesville  City  School  System  under  G.S.  115-74.1.  The 
merger  would  result  in  a  completely  new  board  of  education  which  would 
administer  the  schools  theretofore  administered  by  the  Statesville  unit  and 
the  Iredell  County  unit.  The  Mooresville  School  District  is  not  to  be 
considered  in  this  merger.  The  County  Commissioners  desire  to  levy  a 
County-wide  tax  of  IS*)*  to  upgrade  the  County  schools;  they  propose  to 
reduce  the  City  levy  by  15(^  but  to  continue  the  levy  under  the  1948  vote 
and  use  such  funds  only  in  the  City  Schools. 

The  method  of  constituting  the  new  board  of  education  can  be  agreed 
upon  just  as  any  other  subject  of  agreement  (see:  G.S.  115-74.1(3)).  The 
agreement  can  provide  that  there  will  be  a  nonpartisan  election  and  this 
can  be  held  during  a  party  primary  or  during  the  general  election.  It 
would  be  a  separate  ballot  with  no  reference  to  party  affiliation,  and  the 
County  Board  of  Elections  would  cause  the  ballot  to  be  printed  upon  a 
mere  filing  of  those  who  wish  to  be  voted  upon  for  membership  on  the 
Board  and  with  no  reference  to  party  affiliation  in  the  filing  request. 

After  the  Boards  merge  under  the  section  above  referred  to,  the  States- 
ville City  Board  of  Education  would  have  no  further  authority,  and  there 
is  sent  a  copy  of  Chapter  742  of  the  Session  Laws  of  1969,  which  pro- 
vides that  when  the  new  permanent  Board  is  organized  and  begins  its 
permanent  duties  the  old  officers  and  their  terms  of  office  are  abolished, 
and  the  separate  boards  of  education  are  then  merged  and  the  separate 
boards  shall  stand  dissolved  and  shall  cease  to  exist  for  any  and  all 
purposes. 

There  can  be  included  in  the  agreement  that  the  supplemental  tax  levied 
for  the  Statesville  Schools  can  continue   to  be  levied  and  turned   over  to 
the  new  board  of  education  to  be  spent  within  the  area  and  for  the  facilities     | 
formerly  recognized  as  the  City  Administrative  Unit.  You  will  see  in  the 
copy  of  Chapter  742  of  the  Session  Laws  of  1969,  that  is  being  sent  that 


40] 


ATTORNEY   GENERAL   OPINIONS 


223 


it  can  be  agreed  upon  whether  or  not  there  shall  be  continued  in  force 
any  supplemental  school  tax  which  may  be  in  effect  in  either  or  all  ad- 
ministrative units  involved.  In  fact,  in  Anson  County  the  supplemental  tax 
relating  to  Wadesboro  is  now  continued  in  effect  after  the  merger  for  the 
benefit  of  the  Wadesboro  facilities. 

Ralph  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


9  April  1970 

Subject:  Education;   Consolidation;   Effect  on  Prior  Local  and  Sub- 

sequent General  Legislation 

Requested  by:     Mr.  Fred  P.  Parker,  Jr. 
Wayne  County  Attorney 

Question:  Having  in  mind  Chapter  785  of  the  Session  Laws  of  1967, 

Chapter  972  of  the  Session  Laws  of  1967,  and  Chapter  1301 
of  the  Session  Laws  of  1969,  by  what  method  or  procedure 
are  the  members  of  the  Board  of  Education  of  Wayne 
County  elected  ? 

Conclusion:  Since    the   Articles   of    Merger   entered    into   between   the 

Wayne  County  Board  of  Education  and  the  Fremont  City 
Board  of  Education  establish  one  administrative  school 
unit  for  all  the  public  schools  in  Wayne  County,  and  since 
the  Articles  of  Merger  were  entered  into  after  the  effective 
^-  date    of    Chapter   785    of   the    Session    Laws    of    1967,    the 

membership  of  the  Board  of  Education  of  Wayne  County 
and  the  method  of  election  provided  in  the  Articles  of 
Merger  are  valid  and  should  be  followed. 

The  single  and  primary  question  to  be  considered  is  what  procedure  shall 
be  followed  in  the  election  of  the  members  of  the  Board  of  Education  of 
Wayne  County. 

At  the  1967  Session  of  the  General  Assembly  Chapter  785  of  the  Session 
Laws  of  1967  was  enacted.  This  Act  became  effective  on  June  14,  1967. 
At  the  same  Session  of  the  General  Assembly  there  was  enacted  Chapter 
972  of  the  Session  Laws  of  1967,  which  established  a  uniform  system  for 
the  nomination  and  election  of  members  of  county  boards  of  education. 
This  Act  became  effective  on  July  1,  1969.  Subsequent  to  the  enactment 
of  Chapter  785  of  the  Session  Laws  of  1967,  the  Wayne  County  Board  of 
Education  and  the  Fremont  City  Board  of  Education  entered  into  articles, 
or  an  agreement  of  merger,  to  the  end  that  one  school  board  should  ad- 
minister and  operate  all  of  the  public  schools  in  Wayne  County.  The 
merger  agreement  was  perfected  pursuant  to  G.S.  115-74.1  (1969  Cumu- 
lative Supplement  to  Volume  3A).  Subsection  (3)  of  G.S.  115-74.1  pro- 
vided that  the  merger  agreement  could  provide  for  the  establishment  and 
maintenance  of  a  board  of  education  to  administer  all  the  public   schools 
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of  the  newly  created  unit.  And  paragraph  b  of  subsection  (3)  of  G.S. 
115-74.1  authorized  a  provision  in  the  merger  agreement  for  a  method  of 
constituting  and  continuing  the  board  of  education,  the  length  of  the 
members'  terms  of  office,  the  dates  of  induction  into  office,  the  organization 
of  the  board,  the  procedure  for  filling  vacancies,  compensation  for  members 
and  expenses  incurred.  The  provisions  of  G.S.  115-74.1  also  provided,  as 
follows: 

"Upon  approval  of  the  plan  of  consolidation  or  merger  by  the 
State  Board  of  Education,  or  upon  approval  of  the  plan  of  con- 
solidation or  merger  by  the  voters  in  a  referendum  or  election 
called  for  such  purpose,  and  as  soon  as  a  provisional  or  interim 
board  of  education  of  the  merged  unit,  or  a  permanent  board  of 
education  of  the  merged  unit,  enters  in  and  upon  the  duties  of 
the  administration  of  the  public  schools  of  the  consolidated  or 
merged  unit,  then  the  former  board  of  education  and  all  public 
officers  of  the  former  boards  of  education  of  the  separate  units 
thus  merged  shall  stand  abolished,  and  said  separate  boards  of 
education  or  administrative  units  thus  merged  shall  stand  dissolved 
and  shall  cease  to  exist  for  any  and  all  purposes." 

Thus,  upon  the  completion  of  the  merger  of  Wayne  County  and  Fremont 
City  Units  the  old  units  cease  to  exist,  and  Chapter  785  of  the  Session 
Laws  of  1967  ceases  to  have  any  application.  Section  3  of  the  Articles  of 
Merger  provides  in  detail  for  a  board  of  education  for  the  merged  unit 
consisting  of  seven  members.  The  Articles  of  Merger  provided  for  the 
election  of  two  members  in  1968,  on  a  partisan  election  basis.  Subsection 
(b)  of  Section  3  of  the  Articles  of  Merger  provided  that  in  the  primary 
election  in  Wayne  County  for  the  year  1970,  there  should  be  nominated 
on  a  partisan  basis  three  members  for  the  Wayne  County  Board  of  Edu- 
cation, and  also  it  was  provided  that  these  members  should  be  elected  in 
the  General  Election  of  1970.  There  was  also  a  provision  that  in  the  year 
1972,  two  members  should  be  nominated  and  elected,  and  there  was  a  pro- 
vision for  filling  vacancies. 

These  Articles  of  Merger  as  to  boards  of  education  when  approved  become 
fixed  by  law  as  if  a  statute  were  enacted,  and:  "Upon  approval  of  the 
State  Board  of  Education  the  plan  of  consolidation  and  merger  shall 
become  final  and  shall  be  deemed  to  have  been  made  by  authority  of  law 
and  shall  not  be  changed  or  amended  except  by  an  act  of  the  General 
Assembly."  The  Uniform  Act  as  to  the  election  of  members  of  county 
boards  of  education  (Chapter  972  of  the  Session  Laws  of  1967)  provides 
in  two  places  that  the  Uniform  Act  shall  not  have  the  effect  of  repealing 
any  local  or  special  acts  relating  to  the  members  of  a  board  of  education 
whose  members  are  chosen  by  a  vote  of  the  people.  The  Uniform  Act, 
passed  in  1967,  was  amended  by  Chapter  1301  of  the  Session  Laws  of 
1969.  This,  however,  did  not  repeal  the  provision  that  where  by  local  or 
special  laws  boards  of  education  were  elected  by  the  people  that  the 
Uniform  Act  would  not  be  applicable. 
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We  conclude,  therefore,  that  the  nomination  and  election  of  the  members 
of  the  Board  of  Education  of  Wayne  County  are  regulated  by  the  Articles 
of  Merger  as  set  out  in  Section  3  of  said  Articles,  and  this  should  be 
followed  by  the  County  Board  of  Elections  in  the  filing  of  candidates  and 
the  preparation  of  the  ballot. 

Robert  Morgan,  Attorney  General 
,.  Ralph  Moody, 

Deputy  Attorney  General 

10  February  1970 

Subject:  Education;     Consolidation;     Election    of    Board    Members; 

Marion  City  and  McDowell  County  Boards  of  Education 

Requested  by:     Mr.  E.  P.  Dameron 

Attorney  for  the  McDowell  County  Board  of  Education 

Question:  Where  the  McDowell   County  and   Marion  City  Boards   of 

Education,  located  within  the  same  county,  have  in  1968 
merged  pursuant  to  Chapter  643  of  the  1967  Session  Laws 
(G.S.  115-74.1),  and,  where  the  merger  agreement  pro- 
vided for  a  nine  member  board  of  education  to  be  elected 
in  1970  to  administer  the  newly  created  school  administra- 
tive unit,  does  G.S.  115-18  as  amended  by  Chapter  1301  of 
the  1969  Session  Laws,  and  which  provides  that  "(t)he 
county  board  of  education  in  each  county  shall  consist  of 
five  members  elected  by  the  voters  of  the  county  at  large 
for  terms  of  four  years",  restrict  the  number  of  members 
of  the  board  of  education  of  the  merged  school  administra- 
tive unit  to  five  members  ? 

Conclusion:  G.S.    115-18    as    amended    by    Chapter    1301    of    the    1969 

Session  Laws  does  not  restrict  the  McDowell  County  Board 
of  Education  to  five  members.  The  merger  agreement, 
which  provides  for  a  nine  member  board,  controls. 

In  1968  the  Marion  City  Board  of  Education  and  the  McDowell  County 
Board  of  Education,  both  located  within  McDowell  County,  merged  pursuant 
to  Chapter  643  of  the  1967  Session  Laws,  codified  as  G.S.  115-74.1.  G.S. 
115-74.1  was  amended  by  Chapter  742  of  the  1969  Session  Laws,  but  the 
amendment  is  not  pertinent  to  this  discussion. 

At  the  time  the  merger  agreement  was  entered  into  and  approved,  G.S. 
115-74.1  provided  (and  still  provides)   in  pertinent  part  as  follows: 

"City  School  Administrative  units  may  be  consolidated  and  merged 
with  contiguous  city  school  administrative  units  and  with  county 
school  administrative  units  upon  approval  by  the  State  Board  of 
Education  of  a  plan  for  consolidation  and  merger  submitted  by 
the  boards  of  education  involved  and  bearing  the  approval  of  the 
board  of  county  commissioners. 
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"County  and  city  boards  of  education  desiring  to  consolidate  and 
merge  their  school  administrative  units  may  do  so  by  entering 
into  a  written  plan  which  shall  set  forth  the  conditions  of  merger. 
The  provisions  of  the  plan  shall  be  consistent  with  the  General 
Statutes  and  shall  contain,  but  not  be  limited  to,  the  following.  .  .  . 

"(3)  The  establishment  and  maintenance  of  a  board  of  edu- 
cation which  shall  administer  all  the  public  schools  of  the 
newly  created  unit,  including 

"a.  The  termination  of  any  terms  of  office  proposed  in  the 
reorganization  of  the  board. 

"b.  The  method  of  constituting  and  continuing  the  board  of 
education,  the  length  of  the  members'  terms  of  office,  the 
dates  of  the  induction  into  office,  the  organization  of  the 
board,  the  procedure  for  filling  vacancies,  and  the  compensa- 
tion to  be  paid  members  of  the  board  for  expenses  incurred 
in  performance  of  their  duties." 

G.S.  115-18,  as  amended  by  Chapter  1301  of  the  1969  Session  Laws,  states: 

"The  county  board  of  education  in  each  county  shall  consist  of  five 
members  elected  by  the  voters  of  the  county  at  large  for  terms 
of  four  years." 

Chapter  1301  of  the  1969  Session  Laws,  which  amended  G.S.  115-18  as 
set  out  above,  provides  in  Section  4  thereof  that  "(a)  11  laws  and  clauses 
of  laws  in  conflict  with  this  Act  are  repealed,  except  local  acts  providing 
for  the  election  of  county  hoards  of  education  by  the  people."  (Emphasis 
added.)  - 

In  1968  when  the  merger  agreement  was  entered  into  and  approved  as 
provided  for  by  G.S.  115-74.1,  nine  member  boards  of  education  were 
authorized  and  approved  by  statute.  (G.S.  115-18  and  115-74.1.)  This 
merger  agreement,  entered  into  and  approved  as  provided  for  by  law 
(Chapter  643  of  the  1967  Session  Laws)  specifically  provided  for  the 
number  and  method  of  electing  members  of  the  newly  created  board  of 
education  and,  in  theory,  fact  and  effect,  is  a  local  act  and,  therefore, 
the  provisions  of  the  merger  agreement  in  conflict  with  Chapter  1301  of 
the  1969  Session  Laws  are  exempt  therefrom.  The  McDowell  County 
Board  of  Education  may,  as  provided  for  in  the  merger  agreement, 
consist  of  a  nine  member  board. 

Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr., 
Assistant  Attorney  General 

25  February  1970 

Subject:  Education;    Consolidation;    Election    of    Board    Members; 

Proposed  Merger  of  Wake  County  and  Raleigh  City  Boards 
of  Education 
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Requested  by:     Mr.  John  G.  Mills,  Jr. 

Attorney  for  Wake  County  Board  of  Education;  and 

Mr.  Thomas  Banks 

Attorney  for  Wake  County  Commissioners 

Question:  Bearing  in  mind  the  provisions  of  G.S.  115-19:  If  a  merger 

plan  is  adopted  by  the  Wake  County  Board  of  Education 
and  Raleigh  City  Board  of  Education  under  the  provisions 
of  G.S.  115-74.1,  could  a  special  nonpartisan  election  be 
held  in  May,  1971,  on  the  question  of  the  election  of  the 
members  of  the  Board  of  Education? 

Conclusion:  Assuming  that  the  General  Assembly  enacts   a  local  law 

which  permits  the  merged  Board  of  Education  to  be  ad- 
ministered by  a  9-member  Board  of  Education,  then  the 
act  can  also  provide  that  there  can  be  a  special  non- 
partisan election  of  this  new  Board  to  be  held  in  May, 
1971. 

Reference  is  made  to  G.S.  115-19,  which  attempts  to  provide  a  uniform 
system  for  the  members  of  county  boards  of  education.  This  provides  that 
a  county  board  of  education  shall  be  elected  on  a  nonpartisan  basis  at  the 
time  of  the  primary  election  in  1970,  and  biennially  thereafter.  The  names 
on  the  ballot  are  not  to  have  any  reference  to  party  affiliation,  and  any 
qualified  voter  residing  in  the  county  is  entitled  to  vote  in  such  election. 
Apparently  it  is  the  desire  of  those  who  propose  the  merger  of  the  Wake 
County  Board  of  Education  and  the  Raleigh  City  Board  of  Education  that 
there  shall  be  a  9-member  Board  of  Education  for  the  new  unit,  and  this 
is  to  be  brought  about  by  a  special  statute  enacted  by  the  General 
Assembly  of  1971.  This  new  Act  is  to  also  provide  for  a  special  nonpartisan 
election  of  the  membership  of  this  new  Board  of  Education,  which  election 
is  to  be  held  in  May,  1971.  The  general  statute  providing  for  a  uniform 
election  of  county  boards  of  education  (G.S.  115-19)  would  not  in  any 
manner  interfere  with  or  obstruct  the  passage  of  an  Act  which  would 
authorize  a  9-member  Board  of  Education  for  the  new  merged  Boards  of 
Education  here  under  consideration,  and  there  is  no  reason  why  this 
special  Act,  if  enacted,  should  not  provide  for  a  special  nonpartisan 
election  of  this  new  Board  to  be  held  in  May,  1971.  The  uniform  law 
(G.S.  115-19)  is  simply  an  act  of  the  General  Assembly,  and  the  General 
Assembly  has  the  power  to  enact  other  local  laws  that  would  be  an  ex- 
ception to  this  general  act.  A  session  of  the  General  Assembly  is  not 
bound  by  the  acts  of  a  previous  General  Assembly  and  can  change,  amend 
and  enact  other  and  further  laws  according  to  its  own  judgment  and 
discretion.  If  the  General  Assembly  of  1971  provides  for  a  9-member 
Board  for  this  new  merged  unit  and  also  provides  the  election  machinery, 
then  there  is  no  reason  why  a  special  nonpartisan  election  cannot  be  held 
in  May,  1971. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 
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26  March  1970 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Education;  Consolidation;  Proposed  Merger  of  Raleigh  City 
and  Wake  County  School  Administrative  Units;  Continua- 
tion   of     Supplemental     Taxes     Presently    Levied    in    the 
Areas  Served  by  the  Raleigh  City  and  Wake  County  School  ' 
Administrative  Units 

Mr.  Thomas  A.  Banks 
Wake  County  Attorney 

Assuming  the  Raleigh  City  and  Wake  County  School 
Administrative  Units  merged  pursuant  to  G.S.  115-74.1,  as 
amended  by  Chapter  742  of  the  1969  Session  Laws,  and 
assuming  further  that  the  plan  of  merger  is  submitted  to 
the  qualified  voters  of  the  geographic  area  in  a  referendum 
or  election, 

(1)  may  the  plan  of  merger  authorize  the  County  Com- 
missioners to  continue  to  levy  the  fifty  cents  (50()J)  supple- 
mental tax  now  authorized  in  each  administrative  unit  and 
make  the  proceeds  available  to  the  Board  of  Education  of 
the  merged  county  unit  for  the  purpose  of  operating  the 
schools  within  the  merged  unit  on  a  higher  standard;  and, 

(2)  if  question  No.  1  is  answered  in  the  negative,  may 
the  issue  be  resolved  by  submitting  to  the  voters  of  the 
entire  county  at  a  special  election  the  following  proposi- 
tion: 

FOR:  plan  of  merger  of  the  City  of  Raleigh  and  Wake 
County  School  Administrative  Units  and  the  levy  of  a 
local  countywide  supplemental  tax  not  to  exceed  fifty  cents 
(504)  on  the  One  Hundred  Dollar  ($100)  valuation  in  lieu 
of  the  supplemental  tax  of  fifty  cents  (50^)  now  authorized 
in  each  administrative  unit,  to  operate  schools  of  a  higher 
standard  by  supplementing  any  item  of  expense  in  the 
current  expense  budget. 

AGAINST:  plan  of  merger  in  the  City  of  Raleigh  and 
Wake  County  School  Administrative  Units  and  the  levy 
of  a  local  countywide  supplemental  tax  not  to  exceed  fifty 
cents  (504)  on  the  One  Hundred  Dollar  ($100)  valuation 
in  lieu  of  the  supplemental  tax  of  fifty  cents  (50^)  now 
authorized  in  each  Administrative  Unit,  to  operate  schools 
of  a  higher  standard  by  supplementing  any  item  of  expense 
in  the  current  expense  budget  ? 

In  the  event  the  Raleigh  City  and  Wake  County  School 
Administrative  Units  merge  pursuant  to  G.S.  115-74.1,  as 
amended  by  Chapter  742  of  the  1969  Session  Laws, — 

(1)  the  plan  of  merger  may  provide  that  there  shall  be 
continued  in  force  any  supplemental  school  tax  which  may 
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be  in  effect  in  either  or  both  of  the  Raleigh  City  and  Wake 
County  School  Administrative  Units  and  the  County  Com- 
missioners would  continue  to  levy  this  tax  now  authorized 
in  each  administrative  unit.  However,  the  proceeds  of  the 
tax  could  not  be  pooled  and  disbursed  throughout  the 
schools  as  contained  in  the  newly  merged  unit  but  must 
be  expended  by  the  merged  board  within  the  areas  which 
initially  approved  the  tax; 

(2)  the  plan  of  merger  may  provide  for  the  levy  of  a 
local  countywide  supplemental  tax  not  to  exceed  fifty 
cents  (50(jJ)  on  the  One  Hundred  Dollar  ($100)  valuation 
in  lieu  of  the  supplemental  tax  of  fifty  cents  (50<f)  now 
authorized  in  each  administrative  unit  to  be  approved  by 
the  voters  of  Wake  County.  If  approved,  the  countywide 
tax  levy  could  be  made.  In  the  event  a  majority  of  the 
qualified  voters  voting  on  the  plan  of  merger  voted  against 
the  proposition,  the  merger  would  be  defeated. 

Presently  under  consideration  is  a  proposed  merger  of  the  Wake  County 
and  Raleigh  City  School  Administrative  Units.  This  merger  will  most 
likely  be  accomplished  pursuant  to  G.S.  115-74.1,  as  amended  by  the  1969 
Session  Laws,  which  reads  in  pertinent  part  as  follows: 

"City  school  administrative  units  may  be  consolidated  and  merged 
with  continguous  city  school  administrative  units  and  with  county 
school  administrative  units  upon  approval  by  the  State  Board  of 
Education  of  a  plan  for  consolidation  and  merger  submitted  by  the 
boards  of  education  involved  and  bearing  the  approval  of  the 
board  of  county  commissioners. 

"§(6)  Whether  or  not  there  ^hall  be  continued  in  force  any  sup- 
plemental school  tax  which  may  be  in  effect  in  either  or  all  ad- 
ministrative units  involved. 

"§(9)  Any  other  condition  or  prerequisite  to  merger,  together 
with  any  other  appropriate  subject  or  function  that  may  be  neces- 
sary for  the  orderly  consolidation  and  merger  of  the  school 
administrative  units  involved." 

On  May  28,  1966,  the  voters  residing  in  the  area  comprising  the  Raleigh 
City  Administrative  Unit  approved  a  special  levy  not  to  exceed  fifty  cents 
(50^)  on  the  One  Hundred  Dollar  ($100)  valuation  for  the  purpose  of 
supplementing  the  current  expense  funds  from  State  and  County  allot- 
ments and  to  operate  schools  in  said  unit  on  a  higher  standard.  On  May  23, 
1967,  in  an  election  held  in  the  area  comprising  the  Wake  County  School 
Administrative  Area,  the  voters  approved  a  fifty  cents  (50<f)  levy  on  the 
One  Hundred  Dollar  ($100)  valuation  for  the  same  purposes. 

Subsection  (6)  of  G.S.  115-74.1  provides  that  the  plan  of  merger  shall 
state  whether  or  not  there  shall  be  continued  in  force  any  supplemental 
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school  tax  which  may  be  in  effect  in  either  or  all  of  the  administrative 
units  involved.  If  the  supplemental  tax  is  continued,  the  merged  board 
may  expend  such  special  taxes  only  for  the  benefit  of  that  administrative 
unit  which  is  involved.  The  proceeds  of  the  special  tax  now  levied  in  both 
school  administrative  units  could  not  be  pooled  and  disbursed  throughout 
the  schools  of  the  newly  merged  unit  but  must  be  expended  by  the  merged 
board  within  those  areas  which  initially  approved  the  tax. 

The  plan  may  provide,  as  is  provided  for  in  subsection  (9)  of  G.S.  115-74.1, 
for  the  levy  of  a  local  countywide  supplemental  tax  not  to  exceed  fifty 
cents  (50^)  on  the  One  Hundred  Dollar  ($100)  valuation  in  lieu  of  the 
supplemental  tax  of  fifty  cents  (50^)  now  authorized  in  each  administra- 
tive unit.  This  is  conditioned  on  the  assumption  that  since  in  effect  it 
would  be  a  new  tax  levy,  the  plan  of  merger  is  submitted  to  the  qualified 
voters  of  the  geographic  area  in  a  referendum  or  election.  In  the  event 
this  is  defeated — it  is  a  provision  of  the  plan  of  merger  and  the  plan  of 
merger  is  contingent  thereon — the  plan  of  merger  itself  would  be  defeated. 
As  an  alternative,  the  question  of  the  countywide  supplemental  tax  could 
be  deferred  until  after  the  plan  of  merger  had  been  voted  on.  A  special 
election  for  this  sole  purpose  could  then  be  called. 


Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore, 
Assistant  Attorney  General 


5  September  1969 

Subject:  Education;     County     Board     of     Education;     Election     of 

Members 

Requested  by:     Mr.  William  L.  Hill,  II 

Attorney,  New  Hanover  County  Board  of  Education 

Question:  Do  G.S.  115-18  and  G.S.  115-19,  as  rewritten  by  Chapter 

1301,  Session  Laws  of  1969,  control  the  number  and  terms 
of  the  members  of  the  New  Hanover  County  Board  of  Edu- 
cation as  created  by  Chapter  391,  Session  Laws  of  1963? 

Conclusion:  No.     G.S.  115-18  and  G.S.  115-19  were  rewritten  by  Chapter 

,  .   ^  972,  Session  Laws  of  1967  to  create  a  uniform  system  of 

,,,  ,  ,  electing  members  of  county  boards  of  education.   Chapter 

v        .  1301,  Session  Laws  of  1969  rewrote   Sections  1  and  2   of 

the    1967   Act.    Both   the    1967   and    1969   Acts   provide,   in 

effect,  that  they  shall  not  apply  to  any  county  board   of 

education  where  the  method  of  selecting  the  members  is 

an  election  by  a  vote  of  the  people. 

Chapter  391,  Session  Laws  of  1963  requires  the  members  of  the  New 
Hanover  County  Board  of  Education  to  be  nominated  and  elected  by  a 
vote  of  the  people  of  New  Hanover  County. 


« 
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Thus  the  Board  of  Education  should  continue  to  be  elected  in  the  same 
manner  as  provided  in  the  1963  act,  since  this  act  has  not  been  repealed 
or  modified  by  the  1967  or  1969  acts  referred  to  herein. 

I  Robert  Morgan,  Attorney  General 

James  F.  Bullock, 
Deputy  Attorney  General 


Requested  by: 


'  Questions: 


15  August  1969 

i  Subject:  Education;  County  Board  of  Education;  Executive  Sessions; 

Disclosure  to  the  Public  When  Executive  Session  Will  Be 
Held;  Public  Report  as  to  Action  Taken  in  Executive  Ses- 
sion; Ratifying  in  a  Public  Meeting  Matters  Decided  in  an 
Executive  Session 

Mr.  James  B.  Garland  ^ 

Attorney  for  Gaston  County  Board  of  Education 

(1)  May  a  board  of  education  meet  in  executive  session 
excluding  non-members  from  attendance  ? 

(2)  Should  the  entire  board,  while  in  public  meeting, 
vote  on  the  matter  of  going  into  executive  session? 

(3)  Does  the  board  have  an  obligation  to  disclose  to  the 
public  when  the  executive  session  will  be  held  and  the 
agenda  for  such  meeting  ? 

(4)  Should  a  public  report  be  made  on  what  action  was 
taken  at  such  an  executive  session  ?  If  so,  when  ? 

(5)  Should  matters  decided  in  an  executive  session  be 
subsequently  ratified  in  a  public  meeting  ? 

Conclusion:  A  county  board  of  education  may,  if  it  chooses,  meet  in 

executive  session  excluding  non-members  from  attendance. 

The  board  may  determine  in  a  public  meeting  as  to  whether 

or  not  it  should  go  into  executive  session  or  the  members 

of    the    board    in    the    absence    of    a    public    meeting    may 

determine    to    go     into    executive     session.     There     is    no 

obligation    to    disclose    to    the    public    when    an    executive 

session  will  be  held  or  to  disclose  the  agenda  for  such  a 

meeting.   There   is   no   necessity   to   make   a   public   report 

I  on  what  action  was  taken  in  an  executive  session  of  the 

;  board.    All    matters    agreed    upon    and    decided    upon    in 

I  executive   session  must  again  be  passed  upon,  decided   or 

j  resolved  in  the  general  public  meeting  or  a  special  public 

meeting. 

'    The  case  cited  by  the  attorney  making  the  inquiry    (Kistler  v  Board  of 
Education,  233  N.C.  400,  406,  407)    is  authority  for  the  rule  that  boards 
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of  education  may  hold  executive  sessions  and  may  exclude  the  public  and 
non-members  of  the  board  therefrom.  The  court  said:  "While  it  may  not 
be  wise  or  expedient  for  boards  such  as  the  defendant  board  of  education 
to  hold  executive  sessions  and  exclude  the  public  therefrom,  we  know  of 
no  statute  or  decision  which  prohibits  the  holding  of  such  sessions." 
Since  1951  there  has  been  no  North  Carolina  case  which  has  altered  the 
impact  of  that  rule. 

A  legislative  enactment  in  existence  at  the  time  of  the  decision  in  the 
Kistler  case  is  codified  as  G.S.  160-269.  It  requires  meetings  of  city 
governing  boards  to  be  public,  stating  "The  governing  body  shall  not  be 
executive  session  or  otherwise  consider  or  vote  on  any  question  in  private 
session."  This  statutory  admonition  applies  only  to  municipal  governing 
bodies  as  opposed  to  boards  of  education  or  other  State  or  local  boards, 
commissions  and  agencies.  In  1967  a  bill  was  introduced  in  the  General 
Assembly  (House  Bill  1011)  which  would  have  required  the  meetings  of 
all  governmental  boards,  commissions,  councils  and  other  public  bodies 
to  be  opened  to  the  public.  As  introduced,  it  affirmatively  stated  "There 
shall  be  no  private,  executive  or  secret  sessions."  That  bill,  however,  was 
not  enacted.  Having  been  passed  in  the  House,  it  was  tabled  and  died  in 
the  Senate. 

Executive  sessions  of  public  boards  or  bodies  are  meetings  held  to  discuss 
proposed  or  future  action  of  such  bodies.  The  board  can  decide  while  it 
is  in  a  regular  session  to  go  into  executive  session  if  it  desires  to  do  so 
or  its  members,  when  not  in  regular  or  special  meeting,  can  get  together 
and  hold  an  executive  session.  The  board  has  no  obligation  to  disclose  to 
the  public  when  the  executive  session  will  be  held  nor  to  disclose  the  agenda 
for  such  a  meeting.  The  Kistler  case  is  also  authority  for  the  rule  that  a 
county  board  of  education  has  no  authority  to  transact  official  business 
except  at  a  regular  or  special  meeting.  It  is  in  a  regular  or  special  meet- 
ing that  official  business  must  be  transacted  and  the  proceedings  are  a 
matter  of  public  record. 

It  is  our  opinion  that  matters  determined  in  an  executive  session  should 
be  proposed  and  voted  upon  in  a  public  special  or  regular  meeting,  but 
it  is  not  necessary  to  make  a  public  report  on  what  action  was  agreed 
upon  in  an  executive  session. 

Robert  Morgan,  Attorney  General 


16  October  1969 

Subject:  Education;  County  Board  of  Education;  Power  to  Construct 

School  Addition  Over  Sanitary  District  Easement 

Requested  by:     Mr.  Frederick  K.  Walter 
Assistant  Superintendent 
Alamance  County  Public  Schools 


40]  ATTORNEY   GENERAL   OPINIONS  233 

Question:  May  a  county  board  of  education  enter  an  agreement  with 

a  sanitary  district  to  build  an  addition  to  an  existing  school 
over  land  owned  by  the  board  of  education  but  in  which 
the  sanitary  district  has  an  easement? 

Conclusion:  A  county  board  of  education  may  enter  an  agreement  to 

construct  an  addition  to  an  existing  school  over  land  in 
which  a  sanitary  district  has  an  easement  so  long  as  both 
the  building  and  the  addition  are  located  upon  property 
owned  in  fee  simple  by  the  said  board. 

G.S.  115-131  provides,  in  pertinent  part,  that  "county  and  city  boards  of 
education  shall  make  no  contract  for  the  erection  or  repair  of  any  school 
building  unless  the  site  upon  which  it  is  located  is  owned  in  fee  simple 
by  the  said  board.  .  .  ."  An  addition  to  a  school  building  falls  within  the 
context  of  this  statute. 

It  is  assumed  the  easement  of  the  Haw  River  Sanitary  District  is  in  land 
owned  in  fee  simple  by  the  Alamance  County  Board  of  Education.  It 
would,  therefore,  be  proper  for  the  school  board  to  enter  an  agreement 
by  which  the  sanitary  district  agrees  to  permit  an  extension  of  an  existing 
school  building  over  its  easement.  The  school  board  may,  in  return,  agree 
to  allow  the  sanitary  district  at  all  times  access  to  its  easement,  the 
sewer  lines  and  manholes  and  to  save  the  sanitary  district  harmless  in 
the  event  that  it  should  become  necessary  to  enter  or  relocate  those 
portions  of  the  lines  under  the  building.  Further,  the  school  board  may 
save  the  sanitary  district  harmless  from  any  damages  to  the  third  parties 
by  reason  of  construction  of  the  extension. 

G.S.  115-25  together  with  G.S.  40-2  authorizes  the  school  board  to  condemn 
the  easement  in  order  to  enlarge  a  suitable  school  site  and  to  pay  a  rea- 
sonable price  for  the  condemned  interest.  It  would  be  incongruous  with 
the  tenor  and  intent  of  these  statutes  to  state  that  the  school  board  could 
not  take  the  less  drastic  measure  of  entering  such  an  agreement  with  the 
sanitary  district. 

Robert  Morgan,  Attorney  General 
Burley  B.  Mitchell,  Jr., 
Staff  Attorney 

22  October  1968 

Subject:  Education;  Elections;  Additional  Supplemental  Tax;  Loose- 

Leaf  Registration  System 

Requested  by:     Mr.  Young  M.  Smith 

Attorney,  Hickory  Board  of  Education 

Conclusion:  The  purpose  of  a  referendum  on  the  approval  of  a  local 

supplement  school  tax  may  be  stated  in  the  notice  in  the 
language  of  the  statute;  the  notice  of  election  and  the 
ballot  used  should  state  that  the  tax  proposed  is  additional 
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to  a  tax  already  levied  and  approved  and  that  it  is  for 
the  purpose  of  supplementing  the  current  expense  fund 
and  other  objects  of  school  budget  in  order  to  operate 
schools  of  a  higher  standard;  in  such  a  tax  referendum  a 
loose-leaf  system  of  registration  may  be  used  instead  of 
the  bound  book. 

I  refer  to  your  letter  of  October  l7,  1968,  in  which  you  state  certain 
questions  relating  to  your  proposed  referendum  on  the  question  of  addi- 
tional supplemental  tax  to  be  used  for  the  benefit  of  the  budget  of  the 
Hickory  City  Board  of  Education.  The  process  of  securing  the  referendum 
has  already  been  initiated  by  petition  of  the  Hickory  City  Board  of  Edu- 
cation under  the  provisions  of  G.S.  115-118. 

You  raise  certain  questions,  the  first  of  which  deals  with  G.S.  115-122(3), 
which  requires  notice  of  an  election  to  include  any  additional  tax  proposed 
to  be  levied,  the  maximum  rate  of  tax  proposed  to  be  levied,  which  cannot 
exceed  the  maximum  fixed  in  the  article.  You  propose  in  the  referendum 
to  seek  a  20^  increase  in  addition  to  the  214,  which  is  already  authorized 
and  in  existence,  thus  making  a  total  of  47(f.  You  do  not  want  to  use  the 
total  of  47^  unless  it  is  specifically  required  because  of  the  difficulty  of 
obtaining  approval  for  any  increase  in  taxes. 

One  of  the  questions  you  submit  is  as  follows:  "(a)  May  the  notice  of 
election  refer  only  to  the  20(;^,  the  additional  amount  needed?" 

It  is  our  opinion  that  the  notice  should  state  that  this  is  an  additional 
supplemental  tax.  The  matter  might  be  open  to  attack  if  it  is  presented 
in  the  notice  in  such  a  manner  as  to  lead  the  electorate  to  believe  that 
20(^5  is  the  sole  and  only  tax  involved.  It  is  true,  in  our  opinion,  that  the 
maximum  rate  of  tax  proposed  to  be  levied,  and  for  what  approval  is 
sought  in  the  coming  referendum,  is  20«'.  We  say  this  because  the  first 
tax  of  27^  has  already  been  approved  and  levied  and  is  not  now  proposed. 
We  think  it  must  be  stated,  therefore,  that  the  20<t  is  an  additional  tax. 
Your  next  question  is  as  follows:  "(b)  How  specific  must  the  stated 
'purpose  of  the  tax'  in  the  election  notice  be  to  conform  with  the  require- 
ments of  the  last  part  of  the  above  quotation  from  the  statute  ? " 

As  I  stated  to  you  over  the  telephone,  in  a  similar  referendum  here  in 
Wake  County,  which  the  County  Attorney  and  our  office  worked  out,  we 
simply  stated  that  the  purpose  was  "to  operate  schools  of  a  higher 
standard  by  supplementing  any  item  of  expenditure  in  the  current  expense 
school  budget."  It  would  perhaps  be  safer  to  add  to  this  "or  any  other 
object  in  the  school  budget." 

The  objectives  named  in  the  statute  are  given  in  G.S.  115-116(a),  and 
they  are  also  stated  as  to  a  county- wide  supplemental  tax  in  G.S.  115-116 (g), 
to  which  we  refer  merely  as  a  basis  for  stating  the  purpose  of  the  tax. 
However,  we  believe  that  the  language  we  used  in  the  Wake  County 
referendum  is  sufficient. 
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You  refer  to  the  language  of  the  official  ballot  which  was  submitted  in  a 
referendum  on  December  12,  1960,  which  it  is  not  necessary  to  quote  again, 
and  you  submit  another  question  on  the  language  of  the  ballot,  as  follows: 
"(c)  Will  the  ballot  to  be  used  in  the  forthcoming  December  9,  1968, 
referendum  require  the  phraseology  relative  to  'increasing  the  present 
supplemental  school  tax  from  the  current  214,  etc.'  "  ? 

Here  again,  as  stated  in  our  discussion  of  the  notice  of  election,  we  believe 
that  a  statement  in  substance,  as  follows,  would  be  sufficient:  "For  ad- 
ditional local  supplemental  school  tax  not  to  exceed  274  on  the  $100 
valuation  of  property,  real  and  personal." 

Now  we  are  not  certain  that  this  would  meet  the  approval  of  some 
appellate  judge  writing  an  opinion  but  as  a  reasonable,  calculated  risk 
our  present  opinion  is  that  something  similar  to  what  we  have  quoted 
above  would  be  sufficient. 

Your  next  questions  deal  with  the  mechanics  of  the  referendum,  and  you 
refer  to  G.S.  115-122,  which  says  in  substance  that  except  for  specific 
provisions  the  election  shall  be  held  in  accordance  with  the  law  governing 
general  elections. 

You  inquire,  as  follows:  "(d)  Shall  the  new  registration  for  this  election 
as  aforesaid  be  in  the  new  'loose-leaf  registration  book  system'  as  provided 
in  G.S.  163-65,  et  seqV 

You  state  that  the  Board  of  Commissioners  has  ordered  a  new  registra- 
tion for  this  referendum.  We  see  no  provision  in  the  statute  in  the  public 
school  law  dealing  with  this  election  that  would  prohibit  the  use  of  a 
loose-leaf  registration  book  system  instead  of  the  bound  book.  This  type 
of  system  is  approved  by  the  general  election  law  as  pointed  out  by  you 
(G.S.  163-65).  We  are  of  the  opinion,  however,  that  you  should  stay 
away  from  the  full-time  or  permanent  registration  system  as  we  do  not 
believe  it  would  be  applicable  to  this  type  of  election  at  this  time. 

T.  W.  Bruton,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


18  May  1970 

Subject:  Education;    Elections;   Filling  Vacancies   on  Board   Whose 

Members  were  Elected  on  Non-Partisan  Election 

Requested  by:     Mr.  Jesse  C.  Carson,  Jr. 

Superintendent,  Rowan  County  Schools 

Question:  How  are  vacancies  filled  on  a  county  board  of  education 

elected  in  a  non-partisan  election  pursuant  to  G.S.  115-19? 
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Conclusion:  G.S.  115-24  reads: 

"All  vacancies  in  the  membership  of  the  boards  of  educa- 
tion whose  members  are  elected  pursuant  to  the  pro- 
visions of  G.S.  115-19  by  death,  resignation,  or  other 
causes  shall  be  filled  by  appointment  by  the  remaining 
members  of  the  board,  of  a  person  to  serve  until  the  next 
election  of  members  of  such  board,  at  which  time  the  re- 
maining unexpired  term  of  the  office  in  which  the  vacancy 
occurs  shall  be  filled  by  election." 

Thus,  where  a  board  has  been  elected  on  a  non-partisan  basis  under  G.S. 
115-19,  the  vacancy  will  be  filled  by  appointment  of  the  remaining  members 
of  the  board,  said  appointee  to  serve  until  the  next  election  of  members  to 
the  board.  At  this  election,  some  person  should  be  elected  to  fill  the  un- 
expired term. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


27  May  1970 

Subject:  Education;  Elections;  Filling  of  Vacancies;  Terms  of  Office 

Requested  by:     Mr.  Robert  H.  Jones 

Harnett  County  Board  of  Education  Attorney 

Questions:  (1)     When  does  the  term  of  office  begin  for  a  member  of 

the  Harnett  County  Board  of  Education  who  was  elected 
in  the  May  1970  non-partisan  election  to  succeed  a  person 
who  was  appointed  by  the  General  Assembly  for  a  term 
expiring  on  the  first  Monday  in  April  1971  ? 

(2)  What  body  appoints  to  fill  a  vacancy  occurring  by 
death  of  a  member  of  the  Board  of  Education  who  was 
appointed  by  the  General  Assembly  ? 

Conclusions:  (1)  Although  G.S.  115-22  requires  the  person  elected  to 
qualify  and  take  the  oath  of  office  on  the  first  Monday  in 
December  next  succeeding  his  election,  the  new  member 
who  was  elected  in  the  May  1970  election  does  not  take 
office  until  the  first  Monday  in  April  1971. 

(2)  Although  the  Harnett  County  Board  of  Education  is 
composed  of  some  members  appointed  by  the  General 
Assembly  and  some  elected  in  a  non-partisan  election 
pursuant  to  G.S.  115-19,  the  provisions  of  G.S.  115-24, 
relating  to  the  filling  of  vacancies,  would  apply  to  any 
vacancy  arising  in  the  membership. 

The  facts  presented  by  letter  of  May  22,  and  in  a  subsequent  telephone 
conference,  indicate  that  a  member  of  the  Harnett  Board  of  Education  was 
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appointed  by  the  General  Assembly,  Chapter  175,  Session  Laws  of  1965, 
for  a  term  of  six  years  to  expire  on  the  first  Monday  in  April  1971.  This 
person  sought  re-election  in  the  May  1970  election  pursuant  to  Chapter 
1301,  Session  Laws  of  1969,  and  was  defeated.  The  question  arose  as  to 
whether  the  person  elected  would  take  office  in  December  1970  pursuant 
to  G.S.  115-22  or  would  the  old  member  serve  until  April  1971. 

Section  1  of  Chapter  1301,  Session  Laws  of  1969,  amended  Chapter  248, 
Session  Laws  of  1969  to  provide  that  persons  elected  in  1970  and  1972  to 
fill  terms  expiring  under  Chapter  248  in  1971  and  1973  were  to  take  office 
on  the  first  Monday  in  April  1971  and  1973  respectively.  Thereafter  terms 
expire  in  December. 

G.S.  115-19  does  not  specify  when  terms  begin  or  end.  However,  G.S. 
115-22  requires  persons  elected  to  take  the  oath  of  office  on  the  first 
Monday  in  December  following  their  election.  Apparently  the  General 
Assembly  did  not  intend  to  terminate  the  terms  of  those  persons  previously 
appointed  for  a  fixed  term. 

As  to  the  second  question  presented,  it  appears  that  since  G.S.  115-24  was 
rewritten  in  1967,  there  is  no  specific  statute  relating  to  how  vacancies 
occurring  in  a  board  previously  appointed  by  the  General  Assembly 
should  be  filled.  However,  the  Harnett  County  Board  of  Education  is  now 
subject  to  the  provisions  of  G.S.  115-19,  and  even  though  some  of  its 
present  members  are  persons  appointed  by  the  General  Assembly,  the 
entire  board  is  now  subject  to  non-partisan  elections.  Therefore,  any 
vacancies  occurring  on  the  present  board  should  be  filled  as  provided  by 
G.S.  115-24. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

6  February  1969 

Subject:  Education;  Elections;  Filling  Vacancy  in  County  Board  of 

Education 

Requested  by:     Mrs.  Sarah  F.  Gulledge,  Executive  Secretary 
Union  County  Board  of  Education 

Questions:  (1)     Who   has   authority   to   fill   a   vacancy    in   the    Union 

County  Board  of  Education  which  occurs  after  the  General 
Assembly  is  in  session? 

(2)  Who  fills  the  vacancy  when  a  nominee  dies  after  the 
primary  but  before  the  appointment  of  members  by  the 
General  Assembly  ? 

Conclusion:  The  General  Assembly  has  the  authority  to  fill  the  vacancy 

existing  in  the  present  board  of  education.  The  county 
executive  committee  of  the  political  party  of  the  nominee 
causing  the  vacancy  fills  the  vacancy  created  among  the 
nominees  whose  names  are  to  be  submitted  to  the  General 
Assembly. 
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The  facts  are  as  follows:  Mr.  C.  C.  Burris  was  appointed  to  the  Union 
County  Board  of  Education  by  the  General  Assembly,  ch.  130,  Session 
Laws  of  1967,  for  a  two-year  term  expiring  on  the  first  Monday  in  April, 
1969.  Mr.  Burris  was  nominated  under  G.S.  115-9,  in  the  1968  primary 
and  his  name  certified  to  the  1969  General  Assembly.  On  January  24, 
1969,  Mr.  Burris  died  before  the  General  Assembly  had  taken  any  action 
to  appoint  the  new  school  Board  of  Education  in  Union  County. 

In  the  absence  of  special  act  specifying  how  vacancies  are  to  be  filled, 
the  vacancy  on  the  existing  school  board  is  controlled  by  G.S.  115-24. 
Under  this  section,  the  county  executive  committee  of  the  political  party 
of  the  member  causing  the  vacancy  has  the  authority  to  fill  the  vacancy 
until  the  meeting  of  the  next  regular  session  of  the  General  Assembly, 
and  the  General  Assembly  fills  the  vacancy  for  the  remainder  of  the 
unexpired  term. 

Thus,  since  the  vacancy  occurred  after  the  General  Assembly  was  in 
session,  that  body  has  the  authority  to  fill  the  vacancy  in  the  existing 
school  board  for  the  unexpired  term,  ending  on  the  first  Monday  in  April, 
1969. 

Since  there  is  also  a  vacancy  among  the  nominees  to  be  certified  to  the 
General  Assembly  for  appointment  to  the  school  board,  G.S.  115-23  is 
controlling  and  provides  that  the  county  executive  committee  of  the 
political  party  of  the  candidate  causing  the  vacancy  shall  appoint  to  fill 
the  vacancy  among  the  nominees. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


11  March  1969 

Subject:  Education;  Elections;  Majority  or  Plurality  Votes 

Requested  by:     Mr.  R.  V.  Biberstein,  Jr. 

Pender  County  Board  of  Education  Attorney 

Question:  Where  a  County  Board  of  Education  is  to  be  elected  on 

a  non-partisan  basis,  under  G.S.  115-19,  must  the  candi- 
dates receive  a  majority  vote  as  provided  in  G.S.  163-111 
for  primary  elections,  or  the  highest  number  of  votes  as 
provided  for  candidates  in  a  regular  election  under  G.S. 
163-179? 

Conclusion:  The  election  of   County  Boards   of  Education  members   is 

a  non-partisan  election  to  be  held  at  the  time  of  the 
primary,  but  it  is  not  a  primary  election.  Therefore,  the 
number  of  candidates,  equal  to  the  number  of  positions 
to  be  filled,  who  receive  the  highest  number  of  votes, 
should  be  declared  elected,  as  provided  in  G.S.   163-179. 


40]  ATTORNEY   GENERAL   OPINIONS  239 

Perhaps  no  area  of  law  finds  itself  in  more  utter  confusion  and  chaos  than 
the  statutes  relating  to  the  election  of  county  boards  of  education. 

Chapter  972,  Session  Laws  of  1967,  provided  a  rather  clear  and  under- 
standable method  of  electing  members  of  county  boards  of  education. 
However,  the  enactment  of  Chapters  248  and  1301,  Session  Laws  of  1969, 
when  construed  with  various  local  acts,  has  resulted  in  a  body  of  law 
which  almost  defies  understanding  or  reasonable  interpretation. 

G.S.  115-19,  as  rewritten  in  1969,  states  that  the  county  board  of  education 
shall  be  elected  on  a  non-partisan  basis  at  the  time  of  the  primary  in  1970 
and  biennially  thereafter.  No  party  affiliation  may  be  shown  on  the  ballot 
and  any  qualified  voter  may  vote.  This  section  then  states  that  the  election 
shall  be  conducted,  except  as  otherwise  provided  herein,  according  to  the 
provisions  governing  primary  elections,  and  any  local  acts  amendatory 
thereto.  (Emphasis  added.) 

There  is  a  well  defined  distinction  between  a  primary  and  a  regular 
election.  A  primary  is  merely  a  mode  of  choosing  candidates  of  political 
parties  to  be  voted  on  at  the  regular  election,  whereas  a  regular  election 
is  the  final  choice  of  the  entire  electorate  when  the  candidate  is  elected. 
Rider  v  Lenoir  County,  236  N.C.  620. 

It  is  not  possible  to  have  a  non-partisan  election  conducted  according  to 
all  the  provisions  of  the  statutes  governing  primary  elections.  G.S.  163-104 
provides  that  unless  otherwise  provided  in  Chapter  163,  primary  elections 
shall  be  conducted  as  far  as  practicable  with  the  laws  governing  general 
elections. 

Thus  we  conclude  that,  in  answer  to  the  question  presented  herein,  the 
method  of  determining  which  candidates  are  elected  should  be  controlled 
by  G.S.  163-179. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


12  March  1970 

Subject:  Education;    Elections;    "One    Man — One    Vote"    Principle; 

,;  Residence  Requirement;  McDowell  County 

Requested  by:     Mr.  E.  P.  Dameron 

McDowell  County  Board  of  Education  Attorney 

Conclusion:  Is  the  "one  man — one  vote"  principle  applicable  to  a  county 

school  board  of  education  when  the  members  must  be 
residents  of  certain  attendance  areas,  which  do  not  con- 
tain equal  numbers  of  people,  but  the  members  are  elected 
at  large  throughout  the  school  district  ? 


240 


Conclusion: 


ATTORNEY   GENERAL   OPINIONS 


[Vol. 


An  election  plan  is  constitutional  which  requires  that 
candidates  be  resident  of  certain  attendance  areas,  which 
do  not  contain  equal  numbers  of  people,  when  all  of  the 
members  are  elected  at  large  in  the  district  since  the  right 
of  each  voter  is  given  equal  treatment  and  equal  weight 
to  each  vote. 


The  McDowell  County  Board  of  Education  is  composed  of  members  who 
must  reside  in  a  certain  attendance  area  which  are  unequal  in  population. 
However,  all  of  the  members  are  voted  on  at  large  throughout  the  school 
district. 

In  the  recent  U.S.  Supreme  Court  case  of  Hadley  v  Junior  College  District, 
filed  February  25,  1970,  it  was  held  that  the  "one  man,  one  vote"  principle 
applies  whenever  a  state  or  local  government  decides  to  select  persons  by 
popular  election  to  perform  governmental  functions,  and  that  each  voter 
must  be  given  an  equal  opportunity  to  participate  in  the  election,  and 
when  members  of  an  elected  body  are  chosen  from  separate  districts, 
each  district  must  be  established  so  as  to  insure,  as  far  as  practicable, 
that  equal  numbers  of  voters  can  vote  for  proportionally  equal  numbers  of 
officials.  , 

The  court  went  on  to  say,  however,  that  as  was  held  in  Dusch  v  Davis, 
387  U.S.  112  (1967),  an  election  scheme  is  constitutional  which  requires 
that  candidates  be  residents  of  certain  districts  which  do  not  contain  equal 
numbers  of  people,  when  all  of  the  officials  are  elected  at  large,  since,  in 
such  case,  the  right  of  each  voter  is  given  equal  treatment. 

It  appears  that  the  McDowell  County  Board  of  Education's  election 
scheme,  being  at  large,  comes  within  the  purview  of  Dusch  v  Davis,  as 
restated  in  Hadley  v  Junior  College  District,  and  would  withstand  con- 
stitutional challenge. 

;  '     J.  ;     .  Robert  Morgan,  Attorney  General 

-      .     '  James  F.  Bullock, 

Deputy  Attorney  General 


6  May  1969 
Subject: 


Requested  by: 


Question: 


Education;  Elections;  Voters  Who  Reside  in  City  Ad- 
ministrative Units  Excluded  from  Participating  in  Election 
of  County  School  Board  Members 

f 
Mr.  Lewis  E.  Waddell,  Jr. 

Attorney  for  Catawba  County  School  Board 

May  the  General  Assembly  by  local  act  exclude  members 
of  city  administrative  units  from  voting  in  elections  for 
county  school  board  members  ?  \ 
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Conclusion:  Members  of  county  school  boards  are  county  officers  and 

the  citizens  who  are  property  owners  in  all  school  units 
are  taxed  for  school  funds,  and,  therefore,  all  citizens, 
whether  residing  in  city  school  administrative  units  or  not, 
are  entitled  to  vote  in  elections  for  county  school  board 
members. 

No  decision  of  the  Supreme  Court  of  North  Carolina  has  been  found  on 
this  subject.  Under  the  general  law  (G.S.  115-19)  nominations  for  member- 
ship on  the  county  board  of  education  are  made  at  the  same  time  and  in 
the  same  manner  "as  that  in  which  other  county  officers  are  nominated." 
Each  political  party  may  nominate  members  for  county  boards  of  educa- 
tion. The  names  are  certified  to  the  General  Assembly  by  the  Chairman 
of  the  County  Board  of  Elections.  In  case  of  a  vacancy  it  is  filled  by  the 
action  of  the  county  executive  committee  of  the  political  party  of  the 
candidate  (G.S.  115-23). 

Furthermore,  all  citizens  who  own  property  in  the  county,  no  matter 
where  it  is  located,  are  taxed  and  the  board  of  county  commissioners 
agrees  upon  and  makes  up  school  budgets  with  county  and  city  school  units. 
Members  of  county  boards  of  education  are,  therefore,  county  officers  and 
all  the  people  in  the  county  vote  for  these  members  in  some  manner  or 
other  just  as  they  vote  for  the  sheriff"  of  a  county,  although  the  cities 
have  their  own  law  enforcement  officers. 

All  eligible  voters  in  the  county,  therefore,  are  entitled  to  vote  in  the 
elections  of  county  school  board  members  as  county  officers  and  any  eff^ort 
to  restrict  this  right  of  suffrage  would  be  of  extremely  doubtful  validity. 

Robert  Morgan,  Attorney  General 
c_  Ralph  Moody, 

Deputy  Attorney  General 


7  July  1969 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Education;  Hearing  Before  County  Board  of  Education  on 
Issue  of  Removing  or  Refusing  to  Renew  Teacher  Con- 
tract; Libel  and  Slander;  Absolute  Privilege  of  Witness 
Testifying  Before  County  School  Board  and  Making 
Affidavit 

Mr.  W.  Lunsford  Crew 

Attorney  for  Halifax  County  Board  of  Education 

Does  a  witness  testifying  before  a  county  board  of  educa- 
tion on  issue  of  removal  or  renewing  contract  of  teacher 
entitle  to  an  absolute  privilege  in  an  action  brought  for 
libel  and  slander? 

A  county  board  of  education  is  an  administrative  body  with 
quasi  judicial  powers  and  witnesses  filing  affidavits  and 
testifying  before  said  board  of  education  are  entitled  to  an 
absolute  privilege. 
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This  question  arises  upon  a  hearing  that  was  held  by  the  Halifax  County 
Board  of  Education  for  the  purpose  of  determining  whether  or  not  the 
school  board  would  be  justified  in  removing  or  refusing  to  renew  the 
contract  of  a  school  teacher.  One  of  the  witnesses,  who  is  a  teacher  and 
a  parent,  filed  an  affidavit  with  the  school  board  and  testified  in  person  to  I 
the  eff'ect  that  the  teacher  in  question"  was  not  qualified  in  that  she  stayed 
out  of  the  classroom,  she  used  profanity  in  the  classroom  and  otherwise 
was  not  a  qualified  teacher.  This  witness  has  now  been  sued  for  slander. 
Witnesses  in  judicial  proceedings,  both  civil  and  criminal,  are  entitled  to 
an  absolute  privilege  and  cannot  be  held  liable  in  libel  and  slander  actions 
for  the  pertinent  and  material  matters  about  which  they  testify.  The 
process  of  inquiring  into  pertinent  matters  would  be  useless  if  every 
witness  before  any  tribunal  could  be  subjected  to  a  civil  action  because 
of  their  testimony.  The  same  rule  applies  to  administrative  tribunals  and 
boards  who  exercise  quasi  judicial  powers. 

A  county  school  board  is  an  administrative  body  with  quasi  judicial 
powers.  Under  G.S.  115-43  such  board  may  receive  evidence  under  which 
a  member  of  a  school  committee  may  be  removed,  and  in  this  statute  the 
proceeding  is  described  as  a  "hearing"  and  a  record  of  the  findings  of  the 
board  must  be  made  and  recorded.  Under  G.S.  115-45  a  county  school 
board  may  pass  upon  and  investigate  the  character  of  any  teacher  in  the 
public  schools  and  dismiss  any  teacher  or  school  official  for  immoral  or 
disreputable  conduct.  Under  the  provisions  of  G.S.  115-32  county  boards 
may  issue  subpoenas  for  witnesses  and  such  board  has  power  to  punish  for 
contempt  for  disorderly  conduct  or  disturbance.  Any  witness  who  shall 
willfully  and  without  legal  excuse  fail  to  appear  before  a  county  board  of 
education  to  testify  in  any  matter  under  investigation  by  the  board  shall 
be  guilty  of  a  misdemeanor  (G.S.  115-33).  Under  G.S.  115-34  an  appeal 
lies  from  the  decision  of  all  school  personnel  to  the  appropriate  county 
board  of  education.  In  such  fields  proper  notices  must  be  given  to  all  parties 
concerned  and  "a  record  of  the  hearing  is  properly  entered  in  the  records 
of  the  board  conducting  the  hearing."  An  appeal  also  lies  from  the  decision 
of  a  county  board  of  education  to  the  superior  court  in  any  action  of  a 
county  board  of  education  that  affects  one's  character  or  right  to  teach. 
You  will  also  see  from  G.S.  115-145  the  procedure  for  dismissing  a  teacher 
upon  charges  filed  in  writing  and  upon  notice  to  appear  before  the  board 
of  education  for  a  full  and  fair  hearing.  You  will  also  see  from  G.S. 
115-147  that  a  principal  may  dismiss  a  pupil  but  in  certain  cases  the 
dismissal  must  be  approved  by  the  school  board.  Other  instances  could  be 
cited,  but  enough  has  been  said  to  clearly  show  that  the  Halifax  County 
Board  of  Education  is  an  administrative  body  with  quasi  judicial  powers. 
Now,  a  witness  who  testifies  before  such  an  administrative  body  with  quasi 
judicial  powers  is  entitled  to  an  absolute  privilege  and  is  not  liable  in  any 
action  for  slander,  and  the  same  is  true  as  to  an  affidavit  which  would  be 
filed  before  such  tribunal. 

In  the  case  of  Jarman  v.  Offutt,  239  N.C.  468,  472,  the  Supreme  Court  of 
North  Carolina  said : 
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"As  to  what  constitutes  a  judicial  proceeding  within  the  rule  of 
absolute  privilege,  it  is  generally  held  that  privilege  is  not  re- 
stricted to  trials  in  civil  actions  or  criminal  prosecutions,  'but 
includes  every  proceeding  of  a  judicial  nature  before  a  competent 
court  or  before  a  tribunal  or  officer  clothed  with  judicial  or  quasi 
judicial  powers.'  53  C.J.S.,  Liable  and  Slander,  Sec.  147. 

"Ordinarily,  statements  made  in  an  affidavit  which  are  pertinent 
to  matters  involved  in  a  judicial  proceeding,  or  which  the  affiant 
has  reasonable  grounds  to  believe  are  pertinent,  are  privileged, 
and,  although  defamatory,  are  not  actionable.  Perry  v.  Perry,  153 
N.C.  266,  69  S.E.  130;  33  Am.  Jur.,  Liable  and  Slander,  Sec.  152. 
See  also  annotations:  12  A.L.R.  1247,  1250;  81  A.L.R.  1119." 

To  the  same  effect  is  the  case  of  Fowle  v.  Fowle,  255  N.C.  720,  in  which 
case  you  will  note  that  the  procedure  of  a  demurrer  was  used  and  the 
demurrer  was  sustained.  See,  also,  Bailey  v.  McGill,  247  N.C.  286.  In  the 
case  of  Brunson  v.  The  State,  410  S.W.2d  9   (Texas),  the  court  said: 

"The  remaining  cause  of  action  asserted  by  the  Brunsons  is 
against  Coon  for  allegedly  having  published  and  circulated  false 
and  defamatory  statements  to  the  effect  that  the  Brunsons  had 
swindled  and  stolen  the  house  trailer  from  the  State  of  Texas,  such 
statements  allegedly  having  been  made  to  members  of  staff  of  the 
County  Attorney's  Office  of  Nueces  County  and  to  Texas  Rangers. 
Brunsons  did  not  controvert  the  motion  for  summary  judgment 
filed  by  Coon.  The  record  shows  that  in  a  deposition  Coon  was 
asked  if  he  had  made  statements  of  the  tenor  alleged  by  the 
Brunsons,  and  on  advice  of  counsel  refused  to  answer  on  the 
ground  that  such  communications  were  privileged.  The  matter  was 
not  further  pursued.  There  is  no  evidence  of  probative  force  show- 
ing that  Coon  made  the  statements  attributed  to  him  although 
there  is  some  hearsay  testimony  as  to  such.  Even  if  there  had 
been  evidence  that  statements  were  made  to  the  public  officers  ., 
mentioned,  it  appears  that  such  communications  were  privileged. 
Hott  V.  Yarborough,  112  Tex.  179,  245  S.W.  676  (1922)  ;  48  A.L.R. 
2d  722;  Reagan  v.  Guardian  Life  Insurance  Company,  140  Tex. 
105,  166  S.W.2d  909  (1942),  affirming  Tex.  Civ.  App.,  155  S.W.2d 
950;  36  Tex.  Jur.  2d,  Libel  and  Slander,  Sec.  70,  p.  357." 

In  the  case  of  Ramstead  v.  Morgan,  347  P.  2d  594,  in  upholding  the 
principle  of  statements  being  made  before  various  administrative  officers 
or  boards  are  recognized  as  absolutely  privileged,  the  court  gives  a  com- 
plete resume  of  authorities  on  the  subject,  which  is  too  long  to  quote  in 
full,  but  we  quote  a  portion,  as  follows : 

"Statements  made  before  various  administrative  boards  and  com- 
missions have  been  recognized  as  absolutely  privileged.  Simpson  v. 
Oil  Transfer  Corporation,  D.C.  N.D.N.Y.  1948,  75  F.  Supp.  819 
(former  employer's  letter  to  Labor  Department)  ;  Duncan  v.  Atchi- 
son, T.  S.  F.  R.  Co.,  9  Cir.,  1896,  72  F.  808  (pleading  before  Inter- 
state Commerce  Commission)  ;  Parker  v.  Kirkland,  1939,  298  111. 
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App.  340,  18  N.E.2d  709  (statement  before  county  Tax  Appeal 
Board)  ;  Kimball  v.  Ryan,  1936,  283  111.  App.  456  (written  objec- 
tions submitted  to  Election  Board)  ;  Haskell  v.  Perkins,  1911,  165 
111.  App.  144  (charges  filed  before  Board  of  Education)  ;  Jarman 
V.  Offutt,  1954,  239  N.C.  468,  80  S.E.2d  248  (affidavit  to  Lunacy 
Commission)  ;  Penning  v.  S.  G.  Holding  Corp.,  1957,  47  N.J. 
Super.  110,  135  A  2d  346  (landlord's  letter  with  Rent  Control 
Authority  replying  to  tenant's  objections  to  rent  increase) ; 
Rainier's  Dairies  v.  Raritan  Valley  Farms,  hic.,  1955,  19  N.J.  552, 
117  A.  2d  889  (petition  to  Director  of  Milk  Industry)  ;  Pacific 
Employers  Ins.  Co.  v.  Adams,  1946,  196  Okl.  597,  168  P.  2d  105 
(physician's  report  attached  to  motion  made  to  Industrial  Accident 
Commission)  ;  Aransas  Harbor  Terminal  Ry.  Co.  v.  Taber,  Tex. 
Com.  App.  1921,  235  S.W.  841  (letter  in  answer  to  complaint  filed 
before  Railroad  Commission)  ;  Connellee  v.  Blanton,  Tex.  Civ. 
App.  1913,  163  S.W.  404  (application  to  Governor  for  pardon)  ; 
Higgins  v.  Williams  Pocahontas  Coal  Co.,  1927,  103  W.Va.  504, 
138  S.E.  112  (statement  by  company  to  Workmen's  Compensation 
Commissioner  after  award  had  been  made)  ;  Larkin  v.  Noonan, 
1865,  19  Wis.  82   (petition  to  Governor  for  removal  of  a  sheriff)." 

The  evidence  of  the  witness  before  the  Halifax  County  Board  of  Education 
is  absolutely  privileged  as  well  as  the  statements  made  in  the  affidavit. 

-  Robert  Morgan,  Attorney  General 

Ralph  Moody, 
Deputy  Attorney  General 

27  January  1970 

Subject:  Education;  Kindergartens;   Local  Funds;  Number  of  Kin- 

dergartens Required  Where   One   Established 

Requested  by:     Mr.  Willis  C.  Smith 

Attorney  for  Gaston  County  Board  of  Education 

Question:  When    a    county,    using    solely   local   funds,   establishes   a 

kindergarten  in  one  elementary  school  of  a  school  district, 
is  it  required  to  establish  a  kindergarten  in  every  elemen- 
tary school  in  that  district? 

Conclusion:  A    county,    using    solely   local    funds,    which    establishes   a 

kindergarten  in  one  elementary  school  of  a  school  district 
must  establish  a  kindergarten  in  every  elementary  school 
in  that  district. 

Kindergartens  may  be  established  under  the  authority  of  G.S.  115-38  for 
a  county's  ".  .  .  administrative  units,  or  for  any  district  in  a  county 
administrative  unit  ...  as  part  of  the  public  school  system  .  .  ."  The  word- 
ing of  this  statute  does  not  seem  to  provide  for  kindergartens  on  an  in- 
dividual school  facility  basis,  as  the  smallest  unit  mentioned  in  the  district 
unit. 


40]  ATTORNEY  GENERAL   OPINIONS  245 

Assuming  Gaston  County  has  no  districts,  the  next  unit  mentioned  in  the 
statute  is  the  "administrative  unit."  G.S.  115-4  defines  an  "administrative 
unit"  as  being  the  entire  county  or  city  unit.  Therefore,  if  Gaston  County 
established  a  kindergarten  in  one  of  its  elementary  schools,  it  would  be 
required  to  establish  them  in  all  its  elementary  schools. 

It  should  be  noted,  however,  that  G.S.  115-198.1,  which  provides  for  a 
State  Kindergarten  Program,  is  a  specific  exception  to  the  above  require- 
ments of  G.S.  115-38.  That  statute  (G.S.  115-198.1)  specifically  provides 
that  the  pilot  programs  it  authorizes  shall  be  initiated  in  ".  .  .  as  many 
schools  as  funds  appropriated  for  this  purpose  will  permit."  The  limitations 
of  G.S.  115-38,  therefore,  have  no  application  to  such  State  Kindergarten 
Programs. 

Robert    Morgan,    Attorney    General 
Andrew    A.    Vanore,    Jr., 
Assistant   Attorney    General 
Burley  B.  Mitchell,  Jr., 
Stafl^  Attorney 

3  May  1969 

Subject:  Education:     Leasing    of     Equipment    for    Public    Schools 

Without  Annual  Renewal   Lease 

Requested  by:     Mr.  Jerry  D.   Paschal,   Superintendent 
Goldsboro  City  Schools 

Question:  May  a   city  school   board   lease   equipment  on   a   three   or 

five  year  contract  instead  of  an  annual  renewal  lease? 

Conclusion:  No  statute  has  been  found  that  would  prohibit  a  lease  of 

equipment  for  a  much  longer  period  than  that  of  one  year. 

The  inquiry  is  whether  or  not  a  city  school  board  may  lease  public  school 
equipment  on  a  three  or  five  year  contract  instead  of  an  annual  renewal 
i  lease.  The  letter  indicates  that  there  has  been  some  ruling  of  this  office 
that  such  leasing  may  only  be  on  an  annual  basis.  There  must  be  some 
confusion  about  the  matter,  and,  if  so,  it  has  possibly  arisen  under  some 
interpretations  of  G.S.  115-126.  This  section  applies  where  the  school 
board  leases  school  property  that  is  not  needed  but  which  is  not  in  the 
public  interest  to  make  an  actual  sale.  The  school  board  may  lease  property 
only  for  a  term  of  one  year  to  some  other  person,  firm  or  corporation  (see 
subsection   (e)   of  G.S.  115-126). 

Here  we  are  dealing  with  the  reverse  of  the  situation  above  described.  The 
school  board  wants  to  lease  the  equipment  from  some  other  person,  firm  or 
]  corporation  for  public  school  purposes.  It  is  the  duty  of  county  and  city 
school  boards  to  purchase  equipment  and  supplies  (G.S.  115-52),  and  it  is 
also  provided  by  G.S.  115-132  that  county  and  city  boards  of  education 
and  tax  levying  authorities  shall  be  under  the  duty  of  providing  suitable 
supplies   for   the   school   building   under   their   jurisdiction.    Nowhere   is   it 
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found  in  the  public  school  laws  that  the  mode  of  acquisition  of  such  property 
must  be  by  a  completed  or  straight  sale.  Since  leasing  is  not  prohibited  by 
the  public  school  statutes  such  method  of  acquiring  property  for  public  school 
use  is  valid  unless  the  leasing  extends  over  an  unreasonable  length  of  time. 
Leasing  property  for  the  benefit  of  schools  for  periods  of  three  or  five  years 
would  not  be  unreasonable. 

Robert   Morgan,   Attorney   General 

Ralph  Moody, 

Deputy  Attorney  General 

20  November  1968 

Subject:  Education;  Mentally  Retarded  Students;  Assigning  School 

Tasks  to  as  Part  of  Learning  Experience 

Requested  by:      Mr.   Lee  C.  Phoenix 

Assistant  Superintendent 
Gaston  County  Schools 

Conclusion:  A    school    board    has    authority    to    permit    its    officials    to 

assign  educable  mentally  retarded  students  to  various 
school  tasks,  such  as  working  in  the  cafeteria  and  other 
light  chores,  as  an  educational  program  and  for  the  pur- 
pose of  developing  skill  and  ability  in  such  students.  There 
are  no  age  limitations  as  to  these  assignments  but  they 
should  be  within  the  scope  of  the  ability  of  the  student 
and  away  from  any  hazardous  machinery  or  other  devices. 
'.'       '       ;  .  Such  students  would  not  be  employees  and  are  not  subject 

to  workmen's  compensation  coverage. 

You  state  that  the  Gaston  County  Board  of  Education  has  several  classes 
of  special  education  for  educable  mentally  retarded  students,  and  these 
classes  are  located  in  schools  geographically  convenient  for  the  student. 
The  school  attempts  to  provide  varied  activities  and  experiences  in  pro- 
moting the  best  training  possible.  These  children  have  been  carefully 
evaluated  as  to  their  abilities  and  different  materials  and  procedures  are 
used  for  successfully  teaching  and  learning  situations.  You  submit  to  our 
office  three  questions,  which  are  as  follows: 

"1.  May  educable  mentally  retarded  students  be  given  extended 
learning  experiences  by  assignment  of  duties  in  the  cafeteria  and 
other  areas  of  the  school  building  and  grounds?  These  duties  to 
be  restricted  to  light  chores  and  always  away  from  any  area  where 
heavy  machinery,  electrical  appliances  and  other  safety  hazards 
are  in  evidence. 

"2.  What  is  the  legal  age  for  allowing  students  to  perform  these 
duties? 

"3.  Since  the  students  receive  no  pay  for  these  duties,  is  work- 
men's compensation  coverage  necessary?" 


40]  ATTORNEY  GENERAL  OPINIONS  247 

In  answer  to  your  first  question,  we  find  no  legal  prohibition  which  would 
prevent  you  from  assigning  to  educable  mentally  retarded  students  duties 
in  the  cafeteria  and  other  areas  of  the  school  building  and  grounds.  As 
stated  by  you,  these  duties  are  restricted  to  light  chores  and  always  away 
from  any  area  involving  heavy  machinery,  electrical  appliances  and  other 
safety  hazards.  Such  assignment  of  these  tasks  is  a  part  of  the  educational 
program  and  for  this  type  of  student  is  a  development  of  skills  and 
abilities.  It  is  possible  that  it  is  in  the  nature  of  therapy,  and,  at  any 
rate,  it  is  an  educational  development  of  skills  and  abilities  and  is  not 
for  the  mere  purpose  of  securing  free  labor  or  uncompensated  assistance. 
We  are  of  the  opinion  that  you  may  engage  in  such  programs. 

As  to  your  second  question,  we  have  checked  with  the  Department  of  Labor 
and  in  discussing  this  matter  with  the  labor  officials  we  have  arrived  at  the 
conclusion  that  for  the  purposes  mentioned  in  your  letter  there  is  no  age 
limitation  or  restriction  as  to  allowing  these  students  to  perform  such 
duties  and  it  is  assumed  that  judgment  and  discretion  will  be  used  and  that 
no  task  will  be  assigned  which  is  beyond  the  strength  and  ability  of  such 
student. 

As  to  your  third  question,  since  these  students  are  not  compensated,  and  this 
program  is  educational,  we  conclude  that  such  students  are  not  employees 
and  would  not  be  subject  to  workmen's  compensation  coverage. 

T.  W.  Bruton,  Attorney  General 

Ralph   Moody, 

Deputy  Attorney  General 


12  May  1970 

Subject:  Education;     Mentally    Retarded    Students;    Autistic    Chil- 

dren; Functionally  Retarded  Children,  Including  Autistic, 
Schizophrenic  and  Other  Educationally  Handicapped  Chil- 
dren 

Requested  by:     Mr.  Carl  S.  Milsted 

Attorney  for  North  Carolina  Society  for  Autistic  Children 

Question:  Should     autistic,     schizophrenic     and    other    educationally 

handicapped  children  be  included  within  the  definition  of 
mentally  retarded  children? 

Conclusion:  Functionally    retarded,     including     autistic,     schizophrenic 

and  other  educationally  handicapped,  children  are  not 
included  within  the  definition  of  mentally  retarded  children. 

Reference  is  made  to  our  letter  of  May  28,  1969,  in  which  we  considered 
the  question  of  public  schools  and  the  duty  of  the  State  to  provide  suitable 
schools  for  mentally  retarded  children.  The  thrust  of  our  letter  was  that 
we  were  dealing  with  mentally  retarded  children  in  the  sense  that  such 
children,  for  example,  at  a  chronological  age  of  14-years  but  whose  intelli- 
gence quotient  or  mental  level  was  that  of  a  10-year  old  child  or  a  12-year 
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old  child.  These  ages  are  assumed  for  the  sake  of  illustration.  It  was  the 
scope  of  our  letter,  and  it  is  within  contemplation  with  the  concepts 
therein  expressed,  that  we  were  dealing-  with  mentally  retarded  children 
but  educable  children  susceptible  of  a  degree  of  education  and  training 
provided  at  the  hands  of  the  State.  Children  mentioned  in  the  letter  now 
under  consideration  do  not  belong  to  that  group  for  they  are  for  the  most 
part  unfortunate  children  that  have  mental  disorders,  and,  therefore, 
belong  to  another  field  of  care  and  treatment.  We  do  not  expand  the 
definition  of  mentally  retarded  children  to  include  the  functionally  re- 
tarded, autistic,  schizophrenic  and  educationally  handicapped  children  of 
such  categories.  The  training  of  such  children  to  the  extent  that  they  are 
susceptible  does  not  belong  to  the  educable  mentally  retarded. 

'  Robert   Morgan,    Attorney    General 

.      '  Ralph   Moody, 

••  Deputy  Attorney  General 


28  May  1969 
Subject: 

Requested  by: 
Question : 

Conclusion: 


Education;    Mentally     Retarded   Students;    Duty  of  State 
to  Provide  Suitable  Schools  for 


Mr.  Charles  F.  Blanchard,  on  behalf  of  the  North  Carolina 
Bar  Association's  Committee  on  Mental  Retardation  and 
the  North  Carolina  Association  for  Retarded  Children 

Does  a  mentally  retarded  child  have  a  constitutional  right 
to  a  free  public  education  if    (a)    the  resident  centers  or 

(b)  the  public  school  system  can  provide  an  appropriate 
educational  program? 

Mentally  retarded  children  are  entitled  to  appropriate 
schools  and  teachers  to  develop  their  educational  capacities 
insofar  as  possible,  and  it  is  the  duty  of  the  State  to 
provide  for  such  education.  Mentally  retarded  children 
constitutionally  are  not  to  be  discriminated  against  because 
of  their  mental  retardation  and  mentally  retarded  children 
.     ,  have  the  same  constitutional  right  to  the  educational  fa- 

.    ■  cilities  of  the  State  as  that  afforded  to  normal  children  who 

do  not  suffer  from  any  disability. 

It  is  provided  by   Section   2   of   Article   IX   of  the   Constitution   of   North 
Carolina,  as  follows: 

"The  General  Assembly,  at  its  first  session  under  this  Constitu- 
tion, shall  provide  by  taxation  and  otherwise  for  a  general  and 
uniform  system  of  public  schools,  wherein  tuition  shall  be  free 
of  charge  to  all  children  of  the  State  between  the  ages  of  six 
and  twenty-one  years." 

It  is  also  provided   in   Section   27  of  Article   I   of  the   State   Constitution, 
as  follows: 
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"The  people  have  a  right  to  the  privilege  of  education,  and  it  is 
the  duty  of  the  State  to  guard  and  maintain  that  right." 

Under  the  Constitution  the  duty  of  providing  funds  by  taxation  or 
iotherwise,  for  the  maintenance  of  public  schools  is  on  the  General  Assembly, 
land  the  constitutional  provision  for  public  schools  is  mandatory,  and  being 
necessary  expenses  do  not  require  a  vote  of  the  people.  The  General  Assem- 
bly may,  either  by  State  appropriation  or  through  counties  as  administra- 
tive agencies  of  the  State,  distribute  the  necessary  tax  burden  and  designate 
the  counties  and  cities  as  administrative  agencies  to  operate  the  public 
schools  (Tate  v.  Board  of  Education  of  McDowell  County,  192  N.C.  516; 
Julian  V.   Ward,  198  N.C.  480). 

In  Bridges  v.  Charlotte,  221  N.C.  472,  it  is  said: 

"It  cannot  be  too  often  emphasized  that  the  controlling  purpose 
of  the  people  of  North  Carolina,  as  declared  in  their  Constitution, 
is  that  a  State  system  of  public  schools  shall  be  established  and 
maintained — a  system  of  schools  supported  by  the  State,  and 
providing  for  the  education  of  the  children  of  the  State — and 
that  ample  power  has  been  conferred  upon  the  General  Assembly 
to  make  this  purpose  eflFective." 

Further  on,  in  this  same  opinion,  the  court  stated: 

"We  understand  that  what  courts  appropriately  refer  to  as  the 
'mandate'  of  Article  IX  of  the  Constitution  carries  with  it  not 
merely  the  bare  necessity  of  instructional  service,  but  all  facilities 
reasonably  necessary  to  accomplish  this  main  purpose." 

It  is  clear  that  in  operating  the  public  school  system  counties  and  cities 
do  not  function  as  governmental  units  for  local  governmental  purposes  but 
they  express  the  immediate  power  of  the  State  as  special  administrative 
units  and  as  agencies  of  the  State  for  the  performance  of  mandatory  edu- 
cational  duties. 

As  we  read  all  of  these  constitutional  provisions  and  decisions  of  the 
Supreme  Court  of  North  Carolina  we  find  that  the  basic  purpose  is  to 
provide  education  to  the  children  of  the  State  between  certain  ages,  and 
no  groups  or  classifications  among  children  are  expressed,  nor  or  different 
categories  of  children  established.  The  public  school  system  is  provided 
by  the  people  of  the  State  under  constitutional  mandate  for  the  brilliant 
pupil,  the  mediocre  pupil  and  also  for  the  unfortunate  mentally  retarded 
pupil.  The  educational  scheme,  or  plan,  does  not  leave  out  or  discriminate 
against  the  mentally  retarded  child  nor  should  mentally  retarded  children  be 
discriminated  against  in  the  allocation  of  educational  funds.  The  tax  levying 
authority  of  the  State  or  of  its  administrative  units  in  the  educational 
field  is  to  be  exerted  as  much  for  the  unfortunate  mentally  retarded  child 
as  it  is  for  the  normal  child,  whether  brilliant,  highly  intelligent,  or  of  a  low 
grade  of  intelligence  in  the  acquisition  of  educational  development  and 
skills. 
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It  is  unconstitutional  and  invalid,  therefore,  to  operate  the  public  schoojj 
system  in  a  discriminatory  manner  as  against  the  mentally  retarded  chilc| 
and  to  allocate  funds  to  the  disadvantage  of  the  mentally  retarded  child 
Often  the  mentally  retarded  child  develops  fair  skills  and  abilities  and 
becomes  a  useful  citizen  of  the  State  but  in  order  to  do  this  the  mentallj 
retarded  child  must  have  his  gr  her  chance. 

The  blind,  the  deaf  and  other  handicapped  children  in  these  respects  have     , 
been  well  provided  for,  and  the  General  Assembly  has  recognized  to  some 
extent  its   obligation   for   the   training   of   educable,   mentally   handicappe 
children,  as  will  be  seen  from  Article  37  of  Chapter  115  of  the  General 
Statutes.  It  is  provided  by  G.S.  115-304  that  this  program  shall  be  financed!|''^ 
from  appropriations  to  the  nine-months  school  fund  and  from  such  othe: 
appropriations    as   shall   be   made    available.    The    question    of   funds    is   a 
matter  for  your  organizations  to  see  to  in  the   General   Assembly  in  the 
light  of   the   concept  that   these    children   in    allocations   of   funds    and    in 
appropriations   are   not  to  be   discriminated   against.    Indeed,   it  may   cost 
more    to    provide    teachers    with    special    aptitudes    and    training    for    this 
purpose  and  to  provide  special  facilities  adapted  to  this  purpose. 

As  to  the  problem  raised  in  connection  with  G.S.  143-117,  where  certain 
persons  related  or  connected  with  the  inmate  pay  the  actual  cost  of  the 
inmate's  care,  treatment,  training  and  maintenance:  This  is  a  matter  of 
legislative  judgment  and  enactments  over  which  we  have  no  control.  We 
are  not  vested  with  authority  to  declare  invalid  acts  of  the  General  Assem 
bly.  In  such  matters  we  are  governed  by  the  Case  of  Bickett  v.  Tax  Com 
mission,  177  N.C.  433,  where  it  is  said: 

"All  reasonable  doubts  must  be  resolved  in  favor  of  the  con- 
stitutionality of  legislation.  .  .  .  Every  presumption  is  in  favor 
of  the  constitutionality  of  an  act  of  the  Legislature,  and  all 
doubts  must  be  resolved  in  support  of  the  Act.  .  .  .  Statutes  are 
presumed  to  be  valid  and  every  reasonable  doubt  must  be  given 
in  favor  of  their  validity.  .  .  .  There  are  many  other  decisions 
to  the  same  effect  in  this  Court  and  in  the  U.S.  Supreme  Court. 
Indeed,  they  are  uniform  on  this  point." 

Robert    Morgan,    Attorney    General 
,    ,       •     ./  Ralph  Moody, 

^  Deputy    Attorney    General 

12  August  1969 

Subject:  Education;     Principal,    Assistant;     Nomination    and    Ap- 

proval of 

Requested  by:     Mr.    William    E.    Terry,    Superintendent 
Stokes   County   Board   of   Education 

Question:  Should    an    assistant    principal    be    recommended    to    the 

county  board  of  education  for  employment  by  the  county 
or  city  superintendent  rather  than  by  the  principal? 
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Conclusion:  The  position  of  assistant  principal  is  outside  the  category 

of  teachers,  and,  therefore,  should  be  recommended  to  the 
county  board  of  education  by  the  county  or  city  superin- 
tendent of  schools. 

The  position  of  assistant  principal  is  outside  the  classification  of  the 
regular  teacher  allotment.  Of  course,  a  principal  may  nominate  regular 
r,  classroom  teachers,  subject  to  the  approval  of  the  county  or  city  superin- 
t  .tendent  of  schools.  However,  this  is  an  administrative  position  and  all 
g  ;such  positions  are  to  be  recommended  by  the  county  or  city  superintendent 
I  to  the  appropriate  board  of  education.  This  administrative  position  is 
;  jcreated  and  set  up  in  an  administrative  manner  according  to  the  general 
f.  .powers  of  a  county  or  city  board  of  education,  and  it  is,  therefore,  up  to 
i  ,the  superintendent  in  each  case  to  make  such  recommendation  to  the  board 
:  of  education.  This  is  fully  supported  by  G.S.  115-58. 

Robert    Morgan,    Attorney    General 

Ralph  Moody, 

Deputy    Attorney    General 


28  February  1969 

Subject:  Education;    Private    Schools;    Use    of    Property   of    Public 

School 

Requested  by:     Mr.  R.  Max  Abbott,  Superintendent 
Kinston  City  Schools 

Question:  May  a  local  board  of  education  lease  or  loan  an  activity 

bus  owned  by  it  to  a  non-public  school? 

Conclusion:  A  city  or  county  board  of  education  may  not  lease  or  loan 

public  school  property  to  a  non-public  or  private  school. 

Our  Lady  of  Atonement  School,  a  parochial  school  located  in  Kinston,  has 
requested  the  use  of  the  Kinston  City  School  activity  bus.  The  parochial 
school  would  like  to  lease  the  bus  for  a  trip  out-of-State  and  has  also  re- 
quested the  use  of  the  bus  for  a  field  trip  within  the  State. 

Title  to  the  school  activity  bus  is  in  the  Kinston  City  Board  of  Education. 
Public  school  property  cannot  be  made  available  to  a  non-public  or  private 
school.  We  rest  our  opinion  on  the  basic  principle  as  derived  from  Chapter 
115  of  the  General  Statutes  that  public  school  property  can  be  devoted 
only  to  public  school  use  and  is  not  available  for  the  use  of  private  groups 
or  the  non-public  or  private  schools  of  such  groups.  Public  school  facilities 
in  general,  and  including  the  school  activity  bus,  are  made  available  by  tax 
funds  and  must  be  devoted  to  public  use  and  sei^ce.  The  only  exceptions 
are  that  county  and  city  boards  of  education  may  enact  regulations  by 
which  the  lunchrooms  may  be  made  available  to  clubs  and  other  groups  of 
citizens    and    also    may   be    made    available    for    community    meetings    and 
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Requested  by: 


Question : 


other  like  community  purposes.  We  find  nothing  in  the  statute  that  author- 
izes the  furnishing  the  use  of  a  school  activity  bus  of  a  public  school  to 
a  non-public  or  private  school. 

Robert   Morgan,    Attorney   General 
Andrew   A.    Vanore,   Jr., 
Staff  Attorney 

24  May  1969 

Subject:  Education;    Property;    Lunchrooms,    Use    for    Non-School 

Purposes;  Activity  Buses  for  County  Association  of  Re- 
tarded Children 

Mr.  Melvin  H.  Taylor 
Associate  Superintendent 
Asheville  City  Schools 

May  an  activity  school  bus  be  used  by  a  county  association 
for  retarded  children,  the  association  being  incorporated, 
and  does  the  law  allow  boards  of  education  to  permit  use 
of  school  buildings  and  lunchrooms  for  other  than  school 
purposes? 

School  buildings  may  be  used  for  other  than  school  pur- 
poses and  this  includes  lunchrooms.  Activity  buses  of 
schools  may  not  be  used  by  county  association  for  retarded 
children. 

Under  the  provisions  of  G.S.  115-133  both  school  buildings  and  lunchrooms 
may  be  used  for  other  than  school  purposes  so  long  as  such  use  is  consistent 
with  the  proper  preservation  and  care  of  the  public  school  property.  If  an 
activity  bus  is  owned,  operated  and  supervised  by  the  local  board  of  educa- 
tion there  does  not  seem  to  be  any  statutory  authority  to  use  such  bus  by 
an  incorporated  county  association  for  retarded  children. 

Robert   Morgan,    Attorney   General 

Ralph  Moody, 

Deputy    Attorney    General 


Conclusion : 


10  June  1969 
Subject: 


Requested  by: 


Question : 


Education;  Salaries;  Time  of  Payment  of  Teachers  and 
Administrative   Personnel 

Mr.   Bob  Raines,  Chairman 

Professional  Rights  &  Responsibility  Commission, 

Nash  County  Unit  of  the  N  C  E  A 

Under  the  public  school  law  (G.S.  115-157)  are  teachers 
and  administrators  required  to  select  the  same  pay  pro- 
cedure, or  may  the  administrators  choose  to  get  twelve 
checks  and  the  teachers  nine?  What  combinations  are 
possible? 


i 
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Conclusion:  The  possible  modes  of  payment  provided  by  G.S.   115-157 

permit    teachers    and    administrative    personnel    to    select 
different  plans  of  payment. 

In  the  first  part  of  G.S.  115-157  it  is  provided  that  the  salaries  of  super- 
intendents and  others  employed  on  an  annual  basis  shall  be  paid  per 
calendar  month.  In  this  paragraph  there  is  a  proviso  that  says  that 
teachers  may  be  paid  in  twelve  equal  monthly  installments  if  the  adminis- 
trative unit  makes  such  a  request  to  the  State  Board  of  Education  on  or 
before  October  1st  of  each  school  year.  This  request,  however,  must  be 
approved  by  the  board  of  education,  the  superintendent  and  a  majority 
of  the  teachers  in  the  administrative  unit  in  question.  This  same  paragraph 
provides  that  classified  principals  shall  be  employed  and  paid  on  the  basis 
of  a  term  of  ten  months,  but  the  State  Board  of  Education  is  authorized 
to  provide  for  the  payment  of  salaries  of  classified  principals  and  super- 
visors in  twelve  equal  installments  in  such  administrative  units  as  shall 
request  the  same.  In  still  another  paragraph  the  State  Board  of  Education 
may  provide  for  the  payment  of  salaries  of  regular  State  allotted  teachers 
in  ten  equal  monthly  payments  with  some  variation  in  the  case  of  vocational 
teachers,  if  necessary.  In  still  another  paragraph  in  this  section,  if  an 
administrative  unit  requests  the  same  of  the  State  Board  of  Education  on 
or  before  August  1st  of  each  school  year  teachers  may  be  paid  in  nine 
equal  payments  on  the  basis  of  service  for  nine  school  months.  This  para- 
graph also  says  that  principals  shall  be  paid  during  the  school  term  on  the 
same  date  as  teachers  are  paid. 

From  a  reading  of  this  section  there  is  nothing  found  that  requires  that 
administrators  and  teachers  follow  the  same  pay  procedure.  Of  course, 
the  salaries  of  superintendents  and  those  employed  on  an  annual  basis  are 
paid  in  twelve  monthly  installments  but  principals  may  be  paid  on  a  ten 
months  basis,  or  they  may  be  paid  in  twelve  monthly  installments.  Teachers 
may  be  paid  on  a  twelve-month  basis.  State  allotted  teachers  may  be  paid 
on  a  basis  of  ten  equal  monthly  installments,  or  they  may  be  paid  on  a 
nine-months  basis.  It  would  appear  that  each  class  of  personnel  may  select 
the  basis  desired,  provided  the  necessary  approvals  are  obtained,  and  there 
is  nothing  in  the  statute  that  requires  uniformity  in  pay  procedures  as 
between  administrators  and  teachers. 

Robert    Morgan,    Attorney    General 

Ralph  Moody, 

Deputy    Attorney    General 


9  December  1968 

Subject:  Education;  Sale  of  Surplus  Property;  Application  of  Pro- 

ceeds of  Sale 

Requested  by:     Mr.  L.  H.  van  Noppen 

Attorney  for  Stokes  County  Board  of  Education 
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Conclusion:  Funds  derived  from  the  sale  of  school  property  belong  to 

the  board  of  education  and  must  be  used  to  reduce  bonded 
indebtedness  or  for  capital  outlay  purposes.  It  is  not  neces- 
sary to  amend  the  school  budget  as  fixed  by  the  board  of 
"      ■'       ■■  county  commissioners  in  order  to  use  such  funds. 

You  refer  to  the  authority  of  the  board  of  education  to  sell  property  no 
longer  suitable  or  desirable  for  public  school  purposes  as  provided  by 
G.S.  115-126.  You  state  that  funds  presently  available  are  not  sufficient  to 
pay  for  additions  to  your  schools  and  the  board  proposes  to  sell  these 
unneeded  property  and  buildings  and  use  the  proceeds  of  the  sale  for 
capital  outlay  purposes. 

You  inquire  if  it  is  necessary  for  the  board  of  education  to  obtain  per- 
mission from  the  board  of  county  commissioners  to  use  this  money  derived 
from  the  sale  of  unneeded  and  undesirable  school  land  and  buildings  for 
capital  outlay  purposes  or  to  reduce  bonded  indebtedness.  You  also  inquire 
if  there  is  any  reason  why  the  provisions  of  G.S.  153-127  would  have  any 
relationship  to  the  use  of  such  funds  since  there  is  not  involved  any  amend- 
ment to  the  budget  resolution  of  the  county  commissioners  and  no  appro- 
priation is  involved. 

The  last  sentence  in  subsection  (a)  of  G.S.  115-126  answers  this  question. 
This  sentence  is  as  follows: 

"The  proceeds  of  the  sale  shall  be  paid  to  the  treasurer  of  the 
school  fund  of  such  county  or  city  administrative  unit,  and  shall 
be  used  either  to  reduce  the  bonded  indebtedness  of  such  adminis- 
trative unit  or  for  capital  outlay  purposes." 

We  think  it  is  plain  that  the  statute  fixes  the  disposition  of  these  funds 
until  there  is  no  question  about  the  matter.  The  funds  derived  from  the 
sale  of  said  property  are  not  tax  funds  but  are  proceeds  which  arise 
from  the  sale  of  the  school  board's  own  property.  The  proceeds  or  funds  so 
derived  do  not  go  to  the  county;  they  are  paid  to  the  school  board  to  its 
own  treasurer.  The  school  board  uses  the  funds  to  reduce  bonded  indebted- 
ness or  for  capital  outlay  purposes.  We  are  not  opposed  to  the  authority 
of  any  board  of  county  commissions  but  the  board  of  county  commissioners 
simply  has  no  authority  nor  anything  to  do  with  the  funds  derived  from 
the  sale  of  such  property.  The  statute  by  its  own  force  makes  its  own 
appropriation  or  application.  It  is,  therefore,  totally  unnecessary  to  deposit 
the  funds  with  the  county  and  then  go  through  the  procedure  of  amending 
the  budget  as  provided  by  G.S.  153-127. 


T.  W.  Bruton,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 
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8  January  1969 

Subject:  Education;     Sale    of    Surplus    Property;     Conformity    to 

Statute  Regulating  Judicial  Sales  of  Real  Property;  Con- 
firmation of  Bids 

Requested  by:     Mr.  Staton  P.  Williams 
Attorney  at  Law 

Conclusion:  When  a  county  board  of  education  determines  that  school 

property  owned  by  the  Board  is  undesirable  and  unneces- 
sary, the  board  may  order  sale  of  such  property  at  public 
auction.  If  there  is  no  upset  bid,  the  board  may  confirm 
the  sale  if  the  highest  bid  is  deemed  an  adequate  price. 
If  an  upset  bid  is  filed,  the  clerk  of  superior  court  may 
order  resale  and  both  the  clerk  and  the  board  of  education 
should   confirm   the   final    sale. 

You  will  recall  that  some  days  ago  I  discussed  with  you  over  the  telephone 
the  handling  of  sales  of  surplus,  or  unnecessary,  public  school  property. 
Incidentally,  it  is  to  be  hoped  that  you  are  having  a  good  recovery  from 
the  automobile  accident  in  which  you  were  concerned. 

You  submit  to  us  certain  questions,  as  follows: 

"(1)      In   the   first   instance,   does   the    clerk   of   the    superior   court 
have  to  order  a  sale  of  the  real  property? 

"(2)      If  so,  must  the  clerk  of  court  confirm  the  sale  when  there  is  no 
upset  bid? 

"(3)      In  cases  where  an  upset  bid  is  made: 

"(a)      Must  both  the  board  and  the  clerk  of  the  superior  court  order 
the  resale? 

"(b)      Must  both   the  clerk  and  the  board  confirm  the  final   sale?" 

As  to  your  first  question,  it  does  not  seem  to  us  that  the  clerk  of  the 
superior  court  would  have  to  order  a  sale  of  such  real  property.  We  say 
this  because  G.S.  115-126  (a)  vests  in  the  county  board  of  education  the 
authority  to  determine  when  public  school  property  owned  by  the  board 
is  undesirable  and  unnecessary.  The  statute  also  gives  the  board  the 
authority  to  sell  such  property  at  public  auction.  It  seems  to  us  that  this 
initial  authority,  therefore,  is  that  of  the  board  of  education  and  not  the 
authority  of  the  clerk. 

As  to  your  second  question,  it  would  seem  to  us  that  if  there  is  no  upset 
bid,  then  it  is  up  to  the  county  board  of  education  to  confirm  the  sale 
"if  it  deems  the  highest  bid  to  be  an  adequate  price."  In  fact  the  statute 
says:  "Confirmation  of  the  sale  by  the  clerk  of  the  superior  court  shall 
not  be  required." 

Your  question  (3)  (a)  relates  to  the  case  of  an  upset  bid,  and  you  ask 
if  both  the  board  and  the  clerk  must  order  the  resale.  The  statute  above 
cited  simply  states  that  in  case  of  an  upset  bid,  as  follows:   "The  resale 
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of  such  property  following  such  upset  bid,  and  the  procedure  therefor, 
shall  be  as  prescribed  by  statute  for  judicial  sales  of  real  property."  We 
believe  the  clerk  can  order  the  resale  since  such  resale  must  be  made 
in  case  of  an  upset  bid  and  there  really  is  not  much  function  for  the 
board  of  education  to  perform  in  such  a  procedural  matter. 

In  your  question  (3)  (b)  you  ask  if  both  the  clerk  and  the  board  of 
education  must  confirm  the  final  sale.  Here  we  feel  that  both  the  board 
and  the  clerk  should  confirm  the  final  sale  for  this  is  public  property  and 
both  the  board  and  the  clerk  should  be  of  the  opinion  that  the  property  is 
being  sold  for  an  adequate  price.  Whether  it  is  absolutely  necessary  or 
not  for  the  board  to  confirm  the  sale  in  case  of  an  upset  bid  it  would  be 
much  safer  and  the  public  would  be  better  protected  if  the  board's  con- 
firmation was  joined  by  that  of  the  clerk.  -» 

Robert   Morgan,    Attorney   General 
Ralph  Moody, 
,,\.,     ,      '  ,  Deputy  Attorney  General 

1  February  1969 

Subject:  Education;    Sale    of    Surplus    Property   Which    Has    Been 

Abandoned  and  is  No  Longer  Necessary  or  Desirable  for 
Public  School  purposes 

Requested  by:      Messrs.  Willis  C.  Smith  and  James  B.  Garland 

Attorneys  for  the   Board  of  Education  of  Gaston  County 

Question:  Where    public    school    property    no    longer    needed    by    the 

school  board  is  sold  at  public  bid  according  to  the  statute 
1  for  judicial   sales   and   two   upset  bids  have  been  filed  in 

the  course  of  the  proceedings  and  the  final  bid  is  declared 
to  be  inadequate  by  the  board  of  education,  may  the  county 
board  of  education  sell  at  private  sale,  as  authorized  by 
G.S.  115-126(c)? 

Conclusion :  The  board  of  education,  after  two  upset  bids,  having  deter- 

mined that  the  last  bid  was  inadequate,  is  authorized  to 
sell  the  property  in  question  at  private  sale. 

The  Gaston  County  Board  of  Education  advertised  a  public  sale  of  the 
property  involved  in  this  situation.  Two  upset  bids  were  filed  in  the  course 
of  events,  and  the  final  bid  in  the  amount  of  $11,600  was  declared  to  be 
inadequate  by  the  Gaston  County  Board  of  Education.  The  Gaston  County 
Board  of  Education  then  sold  the  property  at  private  sale  to  the  Town 
of  Lowell  for  the  price  of  $15,000.  It  appears  from  copy  of  a  letter 
attached  that  another  person  submitted  a  bid  of  $15,750,  made  a  deposit 
of  $850  with  the  clerk  on  the  off"ered  bid,  and  demands  now  that  the 
property  be  sold  again  at  public  auction. 

G.S.  115-126  governs  the  sale  of  public  school  property  when  it  is  abandoned 
and  no  longer  desirable  or  needed  for  public  school  purposes.  The  property 
must  be  sold  at  public  auction  and  the  sale  is  to  be  conducted  as  prescribed 
by  statute  for  judicial  sales  of  real  property.  The  Board  of  Education  may 
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confirm  sales  if  it  deems  the  highest  bid  to  be  an  adequate  price.  The  statute 
says  that  a  sale  shall  remain  open  for  ten  days  to  permit  the  making  of  an 
upset  bid.  Here  we  have  two  upset  bids,  and  the  provisions  of  subsection 
(c)  of  G.S.  115-126  are  controlling.  The  Board  is  authorized  to  sell  at 
private  sale  where  the  highest  bid  of  any  sale  or  resale  is  not  adequate  in 
the  opinion  of  the  Board.  Here  there  have  been  two  upset  bids,  both  of 
which  the  Board  does  not  consider  adequate,  and  the  Board  sold  at  private 
sale  and  is  authorized  to  make  such  private  sale.  While  it  is  true  that  the 
procedure  in  judicial  sales  is  to  be  followed,  nevertheless,  the  provisions  of 
subsection  (c)  of  G.S.  115-126  have  not  been  repealed  by  the  reference  in 
the  statute  to  the  procedure  of  judicial  sales,  but,  to  the  contrary,  this 
subsection  fixes  an  additional  procedure  which  picks  up  where  the  highest 
bid  at  any  sale  or  resale  is  not  deemed  to  be  adequate.  The  private  sale 
in  this  case  is  valid. 

Robert    Morgan,    Attorney    General 

Ralph  Moody, 

Deputy  Attorney  General 


1  April  1970 
Subject: 


Education;  School  Name;  Use  of  on  Jewelry:  Authority 
of  Local  Board  of  Education  to  Restrict  Use  of 

Requested  by:     Mr.  A.  C.  Davis 
Controller 
State  Board  of  Education 

Questions:  (1)      Does  a  board  of  education  have  the  right  to  award 

the  exclusive  use  of  the  school  name  on  jewelry? 

(2)  Does  a  firm  have  the  right  to  use  a  school  name 
and /or  class  year  on  a  ring  without  the  expressed  per- 
mission of  the  school  or  its  agent? 

Conclusion:  There   is  no  law  or   statute   which   governs   this   situation 

and  in  the  competition  of  private  enterprise  vendors  of 
jewelry  or  other  articles  containing  the  name  or  insignia 
of  a  public  school  have  a  right  to  use  such  name  of  the 
school  or  class  numerals  without  permission  of  the  school 
board. 

There  is  no  statute  that  governs  the  situation  or  questions  presented  in 
this  letter.  It  has  heretofore  been  common  practice  for  dealers  in  mer- 
chandise to  use  the  names  of  public  schools  and  colleges  or  to  use  class 
numerals  on  jewelry  and  articles  of  merchandise  for  sale.  Colleges  and 
schools  of  a  public  nature  are  supported  for  the  most  part  with  tax  funds, 
and  nowhere  have  they  been  granted  proprietary  and  exclusive  rights  in 
names  of  schools  and  class  numerals. 

Robert    Morgan,    Attorney    General 

Ralph  Moody, 

Deputy  Attorney  General 
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31  March  1969 

Subject:  Education;     Solicitation    by     Students    for    the     Sale    of 

Magazines  from  House  to  House 

Requested  by:     Mr.  Thomas  H.  Whitley 
Superintendent 
Caswell  County  Schools 

Question:  May  students  solicit  the  sale  of  magazines  from  house  to 

house  when  such  solicitation  is  for  schools  and  involves 
contests,  projects,  and  money-making  plans  of  schools, 
classes  and  school  clubs? 

Conclusion:  Assuming   that   solicitations   are   not  made   during   school 

hours  there  is  no  legal  prohibition  against  such  solicita- 
tions. 

The  above  question  does  not  state  whether  these  solicitations  are  made 
outside  of  school  hours  but  it  is  assumed  for  the  purpose  of  this  answer 
that  such  solicitations  are  not  made  during  the  regular  routine  school 
period.  This  being  so,  no  case  law  or  statute  has  been  found  that  would 
prohibit  such  students  from  making  such  solicitations  for  school  projects, 
classes,  school  clubs  and  other  related  programs. 

Robert   Morgan,   Attorney   General 

Ralph  Moody, 

Deputy  Attorney  General 


10  January  1969 

Subject:  Education;    State   Education  Assistance  Authority;    Maxi- 

mum Rate  of  Interest  be  Charged  Upon  a  Student  Loan 
Insured   Under  the  Higher  Education  Act. 

Requested  by:     Mr.   Stan   C.   Broadway,   Executive   Secretary 
State   Education  Assistance  Authority 

Conclusion:  The  1968  amendment  to  Section  115  of  the  Higher  Educa- 

tion Act  of  1965  (Pub.  Law  90-575)  overrides  our  State 
usury  laws  (G.S.  21-1  et  seq.)  as  applied  to  student  loans, 
bearing  simple  interest  not  in  excess  of  seven  per  cent 
per  annum  on  the  unpaid  principal  balance,  that  are  in- 
sured under  Part  B  of  Title  IV  of  the  Higher  Education 
Act  of  1965  either  by  the  United  States  or  by  a  State  or 
nonprofit  private  institution  or  organization. 

You  asked  to  be  advised  whether  Section  115,  as  amended  16  October 
1968,  of  the  Higher  Education  Act  of  1965  (Pub.  Law  90-575)  overrides 
our  State  usury  laws  (G.S.  24-1  et.  seq.)  as  applied  to  student  loans,  bear- 
ing simple  interest  not  in  excess  of  seven  per  cent  per  annimi  on  the  unpaid 
principal  balance,  that  are  insured  under  part  B  of  Title  IV  of  the  Higher 
Education  Act  of  1965  either  by  the  United  States  or  by  a  State  or  non- 
profit private  institution  or  organization. 
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It  is  our  opinion  that  Section  115  of  the  Higher  Education  Act,  as  amended, 
does  override  our  State  usury  laws  and  that  the  maximum  rate  of  interest 
applicable  to  such  student  loans  is  seven  per  cent  per  annum. 

G.S.  24-1  states:  "The  legal  rate  of  interest  shall  be  six  per  cent  per 
annum  for  such  time  as  interest  may  accrue,  and  no  more." 

The  1968  amendment  to  Section  115  of  the  Higher  Education  Act  of  1965 
reads  in  pertinent  part:  "(d)  No  provision  of  any  law  of  the  United 
States  (other  than  section  427(a)(2)(D)  and  427(b)  of  this  Act)  or  of 
any  State  (other  than  a  statute  applicable  principally  to  such  State's 
student  loan  insurance  program)  which  limits  the  rate  or  amount  of  interest 
payable  on  loans  shall  apply  to  a  loan — '(1)  which  bears  interest  (ex- 
clusive of  any  premium  for  insurance)  on  the  unpaid  principal  balance  at 
a  rate  not  in  excess  of  7  per  centum  per  annum,  and  '(2)  which  is  insured 
by  (a)  by  the  United  States  under  this  part,  or  (b)  by  a  State  or  non- 
profit private  institution  or  organization  under  a  program  covered  by  an 
agreement  made  pursuant  to  subsection  (b)  of  this  section.'  " 

By  reason  of  the  provision  of  the  United  States  Constitution  that  the  Con- 
stitution and  laws  passed  pursuant  thereto  shall  be  the  supreme  law  of  the 
land,  if,  as  here,  a  law  passed  by  the  State  in  the  exercise  of  its  acknowl- 
edged powers  comes  into  conflict  with  an  act  of  the  United  States  Congress, 
the  State  law  must  yield. 

Such  is  the  case  here  since  our  State  usury  law  is  in  direct  conflict  with 
the  1968  amendment  to  Section  115  of  the  Higher  Education  Act  of  1965. 

Robert    Morgan,    Attorney    General 
Andrew  A.  Vanore,  Jr., 
Staff  Attorney 


10  February  1969 

Subject:  Education;    Students;    Pregnancy;    Rules   and   Regulations 

Making    Pregnancy    of    Public    School    Student   a    Ground 
I  For  Expulsion  Or  Exclusion 

Requested  by:     Mr.    E.    M.    White,    Superintendent 
Caldwell  County  Schools 

Question:  May   the   Caldwell    County    Board   of    Education   adopt   a 

I  rule  stating  that  the  married  student  who  becomes  preg- 

nant may  complete  the  semester  in  which  she  became  preg- 
nant but  no  longer? 

Conclusion:  A  county  board  of  education  may  promulgate  a  rule  re- 

quiring that  the  married  student  who  becomes  pregnant 
may  complete  the  semester  in  which  she  became  pregnant 
but  must  thereafter  withdraw  until  after  the  birth  of  the 
child. 
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A  high  school  committee  has  adopted  a  rule  prohibiting  a  married  student 
from  attending  the  school  the  semester  after  becoming  pregnant.  A  specific 
case  has  arisen  where  a  married  student  attending  the  school  is  expecting 
a  child  in  August  and,  pursuant  to  the  rule  adopted  by  the  school  com- 
mittee, has  been  notified  that  she  is  ineligible  to  complete  the  remainder 
of  the  school  year.  This  student  has  appealed  the  school  committee's  de- 
cision to  the  county  board  of  education. 

We  first  note  that  the  county  board  of  education  has  no  stated  policy  on 
school  attendance  of  married  pregnant  students.  The  first  question,  there- 
fore, is,  does  the  school  committee  have  authority  to  pass  such  a  regula- 
tion? We  think  not. 

G.S.  115-27  provides:  "The  board  of  education  of  each  county  .  .  .  shall 
be  a  body  corporate  .  .  .  capable  of  .  .  .  prosecuting  and  defending  suits 
for  or  against  the  corporation."  This  same  section  delegates  to  the  county 
board  of  education  the  authority  to  make  reasonable  rules  and  regulations 
for  the  operation  and  administration  of  the  schools  within  the  county 
administrative  unit.  G.S.  115-70  provides:  "The  county  board  of  education 
.  .  .  shall  elect  and  appoint  school  committees  for  each  of  the  several 
districts  in  their  counties."  G.S.  115-69  through  73  fixes  the  qualification 
and  duties  of  school  committees.  The  law  does  not  give  a  committee  cor- 
porate status;  neither  does  it  authorize  a  committee  to  sue  or  defend.  These 
important  functions  are  assigned  to  the  county  and  city  boards  of  education. 

Although  school  committees  serve  an  important  role  in  assisting  the 
orderly  administration  of  county  schools,  G.S.  115-72  and  -73,  their  author- 
ity does  not  extend  to  such  important  matters  as  regulating  student 
attendance.  Such  policies  are  left  to  the  sound  discretion  of  the  county 
or  city  board  of  education.  The  school  committee,  therefore,  exceeded  its 
statutory  authority  in  promulgating  such  a  policy  and  same  is  null  and 
void.  However,  the  Caldwell  County  Board  of  Education  may  adopt  a  policy 
prohibiting  the  married  student  from  attending  school  the  semester  after 
which  she  became  pregnant. 

As  emphasized  hereinabove,  G.S.  115-27  allows  city  and  county  boards  of 
education  to  make  reasonable  rules  and  regulations  for  the  operation  and 
administration  of  their  schools.  Although  the  specific  question  has  never 
been  raised  in  the  appellate  courts  of  North  Carolina,  other  jurisdictions 
have  upheld  similar  regulations. 

In  State  Ex,  rel  Idle  v  Chamberlin  (1961,  Ohio  CP)  175  N.E.2d  539, 
the  Court  held  that  a  regulation  of  a  board  of  education  requiring  married 
pregnant  students  to  withdraw  immediately  upon  knowledge  of  pregnancy 
did  not  constitute  an  arbitrary  action,  but  rather  a  proper  and  wise  exer- 
cise of  discretion  to  safe-guard  and  protect  the  pregnant  student's  physical 
condition  and  well-being  from  the  "typical  rough-and-tumble  character  of 
children  in  high  school,"  with  no  motivation  from  a  desire  to  punish  the 
student. 

It  follows  that  if  a  married  student  who  becomes  pregnant  may  be  re- 
quired to  withdraw  from  school,  the  rule   should  apply  with  more  force 
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I 
J'  jto  unmarried  students  who  become  pregnant.  By  way  of  suggestion,  if 
"  the  Board  of  Education  of  Caldwell  County  does  desire  to  promulgate 
S  rules  regulating  the  attendance  of  pregnant  students,  the  Board  may 
'  desire  to  adopt  the  rule  suggested  by  the  Hudson  High  School  Committee 
'  with   regard   to   married    students   and   a   more    stringent   rule,    immediate 

expulsion,  with  regard  to  unmarried  students  who  become  pregnant. 


Robert   Morgan,   Attorney   General 
Andrew   A.   Vanore,   Jr., 
Staff  Attorney 


14  April  1969 
Subject: 


Requested  by: 


Question : 


Conclusion : 


Education;  Superintendent;  Duration  of  Contract  of  Em- 
ployment of 

Mr.    Jerone    H.    Melton,    Assistant    Superintendent 
N.  C.  Department  of  Public  Instruction 

Does  the  local  board  of  education  have  legal  authority, 
with  the  superintendent's  consent,  to  terminate  the  super- 
intendent's current  contract  of  employment  prior  to  the 
specified  termination  date  set  out  in  the  contract  and  enter 
into  a  new  contract  of  employment  a  superintendent  with 
the  same  individual? 

G.S.  115-39  provides  that  the  superintendent  employed 
by  the  county  or  city  board  of  education  "shall  serve  for 
a  term  of  two  or  four  years"  and  that  "the  superintendent 
shall  be  elected  for  a  term  of  either  two  or  four  years". 
Once  a  contract  of  employment  is  entered  into  between 
the  board  of  education  and  the  superintendent  for  a  definite 
term  of  either  two  or  four  years,  it  may  not  be  rescinded 

I  by  mutual  consent  of  the  parties  prior  to  the  date  of  termi- 

nation provided  for  in  the  contract  of  employment  and  a 
new  contract  negotiated  and  entered  into  between  the  same 
parties. 

As  an  example  you  present  the  following: 

".  .  ,  Can  a  local  board  rescind  a  contract  of  a  Superintendent 
who  is  completing  the  first  year  of  a  two  year  contract  and  give 
this  Superintendent  a  new  four  year  contract  effective  as  of 
July  1,  1969?" 

G.S.  115-39,  which  authorizes  county  and  city  boards  of  education  to 
employ  a  superintendent  and  sets  forth  certain  requirements  necessary 
to  qualify  for  the  position  of  superintendent,  states  in  pertinent  part: 

"Such  superintendent  shall  take  office  on  the  following  July  first 
and  shall  serve  for  a  term  of  two  or  four  years,  or  until  his 
successor    is    elected    and    qualified.    The    superintendent    shall    be 
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elected  for  a  term  of  either  two  or  four  years,  which  term  shall 
be  in  the  discretion  of  the  county  board  of  education." 

"In  all  city  administrative  units,  the  superintendent  of  schools 
shall  be  elected  by  the  city  board  of  education  of  such  unit,  to 
serve  for  a  period  of  either  two  or  four  years,  which  term  of 
office  shall  be  within  the  discretion  of  the  board;   .  .  .  ." 


ittoi 


The  provisions  of  the  statute  with  respect  to  the  term  of  office  of  the'' 
superintendent,  unless  the  position  is  vacated  by  resignation,  death,  et 
cetera,  are  mandatory  and  may  not  be  altered  by  termination  of  the  con- 
tract of  employment  by  mutual  consent  and  the  re-negotiation  of  a  new 
contract.  To  allow  such  a  practice  would  in  effect  permit  the  board  of 
education  to  employ  the  same  superintendent  for  a  period  of  time  in 
excess  of  the  two  or  four  year  provision  made  mandatory  in  G.S.  115-39. 

Robert    Morgan,    Attorney    General 
Andrew   A.   Vanore,   Jr., 
Staff   Attorney 


I'll 


2  April  1969 

Subject:  Education;  Superintendent;  Filling  Vacancies  in  the  Office 

of 

Requested  by:     Mr.  Richard  W.  Gillon,  Chairman 
Concord  City  Board  of  Education 

Question:  May   the   present   seven   member   Concord   City   Board   of 

Education,  whose  terms  of  office  terminate  May  6th,  1969, 

^  employ  a  superintendent  to  fill  the  vacancy  of  the  present 

superintendent  who  has  resigned  effective  May  18th,  1969? 

Conclusion:  Where  a  vacancy  in  the  office  of  the  superintendent  occurs 

for  any  reason,  such  vacancy  naust  be  filled  by  the  mem- 
bers of  the  Board  of  Education  in  office  at  the  time  the 
vacancy  occurs. 

Mr.    W.    W.    Hartsell,    Superintendent   of   the    Concord    City    Schools,    has' 
resigned   effective    May    18th,    1969.    His   contract,   before   his   resignation, 
would  have  terminated  June  30th,  1969.  The  present  seven  members  board 
of  education  will  serve  through  May  6th,  1969,  at  which  time  a  new  board 
of  education   will   be   elected.    Only  three   of   the   present  members   of   the ; 
board  of  education  are  candidates  for  re-election.  ' 

G.S.  115-55  states  in  pertinent  part  as  follows:  "In  case  of  vacancy  by 
death,  resignation,  or  otherwise,  in  the  office  of  a  county  or  city  super- 
intendent, such  vacancy  shall  be  filled  by  the  county  or  city  board  of 
education  in  which  such  vacancy  occurred." 

Since  the  vacancy  will  occur  after  the  terms  of  office  of  the  present 
board  of  education  expire,  the  board  as  it  is  now  constituted  may  not 
elect  a  superintendent  to  fill  the  vacancy  which  will  occur  after  the  terms 
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Requested  by: 


Question ; 


Conclusion : 


jf  office  of  the  members  of  the  present  board  expire.  This  duty  is  the 
responsibility  of  the  members  of  the  new  board  of  education  which  will 
take  office   May  7th,   1969. 

Robert    Morgan,    Attorney    General 
Andrew   A.   Vanore,   Jr., 
Staff  Attorney 

14  May  1969 

Subject:  Education;     Supplemental     Taxes;     Collection    of    Special 

School  tax  for  Lumberton  City  Administrative  Unit  from 
Residents  outside  City 

Mr.  J.  R.  Hendrick 
Lumberton  City  Manager 

Whether  the  special  supplemental  school  taxes  levied  in 
the  Lumberton  City  Administrative  Unit  should  be  col- 
lected by  the  City  of  Lumberton  or  the  County  of  Robeson 
from  residents  of  the  County  living  outside  the  City  in 
areas  annexed  into  the  City  Administrative  Unit  under 
the  provisions  of  Chapters  636  and  638,  Session  Laws  of 
1967? 

The  special  supplemental  school  taxes  levied  in  the  Lum- 
berton City  Administrative  Unit  should  be  collected  by 
the  City  of  Lumberton  from  residents  living  outside  the 
City  in  areas  annexed  into  the  City  Administrative  Unit 
in  accordance  with  the  provisions  of  Chapters  636  and  638 
of  the  Session  Laws  of  1967  if  such  taxes  were  being  col- 
lected by  the  City  of  Lumberton  at  the  time  of  the  passage 
of  such  Acts. 

In  December  of  1956  the  residents  of  the  City  of  Lumberton  by  special 
election  voted  to  increase  the  local  school  supplemental  tax  for  the  public 
schools  of  the  Lumberton  City  Administrative  Unit  from  fifteen  to  thirty 
cents  on  the  $100  valuation.  At  that  time  the  boundaries  of  the  City  of 
Lumberton  and  the  Lumberton  City  Administrative  Unit  were  the  same. 
By  resolution  declaring  the  results  of  said  election  the  Board  of  Com- 
missioners for  the  County  of  Robeson  authorized  the  City  of  Lumberton 
to  levy  and  assess  said  tax.  In  October  of  1967  the  residents  of  three  areas 
outside  the  City  limits  of  the  City  of  Lumberton  voted  by  special  elections 
authorized  by  Acts  designated  as  Chapters  636  and  638,  Session  Laws, 
1967  in  favor  of  said  areas  being  annexed  as  a  part  of  the  Lumberton  City 
Administrative  Unit  and  being  made  subject  to  the  school  taxes  assessed 
and  then  existing  in  the  Lumberton  City  Administrative  Unit.  Section  4 
of  each  of  said  Acts  (with  minor  variation  in  wording  relating  to  the 
area  or  areas  involved  in  each  Act)    states  as  follows: 

"If  the  results  of  said  elections  or  referendums  shall  be  in  favor 
of  annexation  in  the  case  of  either  one  or  both  of  the  areas  above 
described,  then  the  school  taxes  referred  to  in  this  Act  as  to  the 
residents   of   the    area   or   areas   so    annexed    shall   be   levied    and 
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collected  in  the  same  manner  as  the  taxes  for  the  public  schools  [ 
of  the  Lumberton  City  Administrative  Unit  as  administered  by  j 
the  Lumberton  City  Board  of  Education." 

G.S.    115-9    in    defining    the    term    "box    levying    authorities"    as    used    in 
Chapter    115    of   the    General    Statutes    relating   to    education    provides   in  i 
part  as  follows: 

"As  used  in  this  chapter,  the  term  'tax  levying  authorities'  shall 
mean  the  board  of  county  commissioners  in  all  cases  except  where 
the  boundaries  of  a  city  administrative  unit  shall  be  coterminous 
with  or  situate  wholly  within  the  boundaries  of  an  incorporated 
city  or  town,  in  which  case  the  term  'tax  levying  authorities'  shall 
mean  the  governing  body  of  such  city  or  town;  .  .  ."  (Emphasis 
added)  -„ 

However,  the  said  acts  of  the  Legislature,  designated  as  Chapters  636  and 
638,  Session  Laws,  1967  are  specific  Acts  of  the  Legislature  relating  and 
dealing  with  the  specific  taxes  and  areas  involved,  and  said  Acts  are 
therefore  controlling.  These  acts  specifically  direct  that  the  taxes  involved 
in  the  areas  annexed  "shall  be  levied  and  collected  in  the  same  manner 
as  the  taxes  for  the  public  schools  of  the  Lumberton  City  Administrative 
Unit",  and  if  such  taxes  for  the  Lumberton  City  Administrative  Unit  at 
the  time  of  the  passage  of  said  acts  were  being  collected  by  the  City  of 
Lumberton  the  City  would  be  required  under  these  Acts  to  collect  the 
taxes  involved  in  the  additional  annexed  areas. 

Robert   Morgan,    Attorney   General 
'  L  Beverly  Lake,  Jr., 

Staff  Attorney 

1  February  1969  -  , 

Subject:  Education;    Supplemental   Taxes;    Levy  of  ,» 

Requested  by:     Mr.  Joseph  C.  Whisnant 

Attorney  for  the  Cleveland  County  Board  of  Education 

Question:  May  county  and  city  boards  of  education  petition  for  an 

election  for  a  levy  of  supplemental  taxes  for  each  unit, 
and  is  the  petition  in  this  case  sufficient? 

Conclusion:  An  election  may  be  held  wherein  eligible  voters  residing 

within  the  territory  embraced  by  the  boundaries  of  the 
school  administrative  unit  may  determine  whether  or  not 
to  authorize  such  supplemental  school  tax. 

It  is  noted  that  the  petition  asks  for  an  election  in  the 
entire  county  although  it  is  recited  that  there  are  three 
administrative  units  in  the  county,  and  the  area  is  de- 
scribed as  being  the  entire  county,  which  is  proper.  The 
units  may  ask  for  a  uniform  levy  throughout  the  county 
or  they  may  ask  for  a  levy  in  their  individual  area  or 
territory. 


11 
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It  is  desired  that  the  Board  of  Education  of  Cleveland  County,  the  Shelby 
City  Board  of  Education  and  the  Kings  Mountain  City  Board  of  Education 
be  authorized  to  have  the  tax  levying  authorities  levy  a  supplemental 
school  tax  in  each  unit  to  supplement  the  current  expense  fund,  to  operate 
schools  of  a  higher  standard  by  supplementing  any  item  of  expenditure 
in  the  school  budget. 

So  far  as  the  authority  of  each  unit  to  have  an  election  for  the  voters  to 
approve  or  disapprove  the  levy  of  such  supplemental  taxes  it  is  set  forth 
in  G.S.  115-116.  The  first  part  of  G.S.  115-116  is  as  follows:  "(a)  To  vote 
a  supplemental  tax. — Elections  may  be  called  to  ascertain  the  will  of  the 
voters  as  to  whether  there  shall  be  levied  and  collected  a  special  tax 
in  the  several  administrative  units,  districts,  and  other  school  areas, 
including  districts  formed  from  contiguous  counties,  to  supplement  the 
current  expense  funds  from  State  and  county  allotments  and  thereby 
operate  schools  of  a  higher  standard  by  supplementing  any  item  of 
expenditure  in  the  school  budget. 

It  would  seem,  therefore,  that  an  election  may  be  held  where  in  eligible 
voters  residing  within  the  territory  embraced  by  the  boundaries  of  the 
administrative  unit  may  determine  whether  or  not  to  authorize  such  sup- 
plemental school  tax.  This  is  indeed  emphasized  by  the  proviso  in  sub- 
section (a)  of  G.S.  115-116,  which  relates  to  the  calling  of  an  election 
in  an  entire  county,  whereas  the  preceding  sentence  quoted  above,  relates 
to  individual  administrative  units. 

It  is  noted  that  the  petition  asks  for  an  election  in  the  entire  county 
although  it  is  recited  that  there  are  three  administratice  units  in  the 
county,  and  the  area  is  described  as  being  the  entire  county,  of  Cleveland, 
which  is  proper;  because  of  county  boundaries  already  fixed.  The  petition 
properly  provides  that  if  the  election  is  carried  all  local  taxes  heretofore 
authorized  shall  be  repealed.  The  right  is  reserved  by  each  unit  to  levy 
the  amount  of  tax  which  each  unit  considers  necessary  not  exceeding  a 
rate  of  50  cents  per  $100  of  assessed  valuation.  The  units  may  ask  for  a 
uniform  levy  throughout  the  county  or  they  may  ask  for  a  levy  in  their 
Individual  area  or  territory.  The  petition  is  sufficient  and  complies  with 
G.S.  115-119. 

Robert    Morgan,    Attorney    General 

Ralph   Moody, 

Deputy   Attorney   General 


28  July  1969 

Subject:  Education;     Supplemental    Taxes;     Littleton-Lake    Gaston 

School   District;    Levy  of  Taxes  for;    Time  of   Levy;    Tax 
Lien 

Requested  by:     Mr.  Rom  B.  Parker 

Halifax  County  Attorney 
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Questions:  (1)      Considering  the  fact  that  the  special  election  author- 

izing the  supplemental  tax  was  held  on  July  22,  1969,  after 
the  beginning  of  the  fiscal  year,  which  occurred  on  July  1, 
1969:  Does  the  County  have  the  right  to  levy  for  these 
taxes  when  they  were  not  authorized  by  a  vote  of  the 
people  prior  to  the  beginning  of  the  fiscal  year? 

(2)  Will  the  tax  lien  for  these  taxes  go  back  to  January 
1,  1969,  a  date  prior  to  the  enactment  of  the  bill  creating 
the  district  and  also  prior  to  the  vote  of  the  people  of 
the  district  authorizing  the  tax? 

(3)  Does  Halifax  County  have  a  right  to  levy,  collect 
and  disburse  the  special  school  tax  in  the  Littleton-Lake 
Gaston  School  District  for  the  tax  year  1969  (fiscal  year 
1969-1970) ? 

Conclusion:  Halifax  County  has  a  right  to  levy  for  these  supplemental 

taxes  even  though  they  were  not  authorized  by  a  vote  of 
the  people  prior  to  the  beginning  of  the  fiscal  year.  The 
tax  lien  arising  from  the  levy  of  these  taxes  would  extend 
back  to  January  1,  1969.  Halifax  County  has  a  legal  right 
to  levy,  collect  and  disburse  the  special  school  tax  in  the 
Littleton-Lake  Gaston  School  District  for  the  tax  year, 
1969. 

If  the  supplemental  taxes  in  question  had  been  levied  under  Article  14 
of  Chapter  115  of  the  General  Statutes,  then,  undoubtedly,  such  taxes 
could  not  have  been  levied  until  the  fiscal  year  commencing  July  1st  next 
following  such  election.   It  is  provided  by   G.S.   115-122.1  (b),   as  follows: 

"If,  in  any  election  authorized  by  this  article,  a  majority  of 
the  voters  voting  in  such  election  vote  in  favor  of  a  supple- 
mental tax,  or  in  favor  of  the  increase  of  a  supplemental  tax, 
to  supplement  and  equalize  educational  advantages,  the  tax 
so  authorized  shall  be  levied  and  collected  beginning  with  the 
fiscal  year  commencing  July  1st  next  following  such  election." 

However,  the  supplemental  taxes  which  we  are  now  considering  were 
not  approved  and  levied  under  Article  14  of  Chapter  115  of  the  General 
Statutes.  The  supplemental  school  taxes  for  the  Littleton-Lake  Gaston 
School  District  were  approved  and  are  to  be  levied  under  the  provisions 
of  Chapter  628  of  the  Session  Laws  of  1969  (a  copy  of  Chapter  628  of  the 
Session  Laws  of  1969  is  sent  to  this  ruling) .  No  point  is  made  in  the  letter 
of  inquiry  as  to  the  normal  school  taxes  levied  for  the  County-wide  cur- 
rent expense  funds  and  capital  outlay  funds  which  are  referred  to  in 
Section  9  of  Chapter  628  of  the  Session  Laws  of  1969.  The  only  reference 
to  Chapter  115  of  the  General  Statutes  in  the  whole  Act  is  a  reference 
to  G.S.  115-86,  which  refers  to  the  apportionment  of  local  school  funds 
among  administrative  units.  It  should  be  noted  that  under  Section  9  of 
this  local  act  above  referred  to  that  the  school  district  has  the  right  to 
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determine  the  rate  of  any  local,  supplemental  taxes  to  be  levied  in  the 
administrative  unit,  not  exceeding  the  approved  maximum  rate,  and  when 
the  school  district  has  determined  the  rate  of  supplemental  taxes  to  be 
levied  and  has  certified  the  same  to  the  Board  of  Commissioners  of  Halifax 
County  "the  said  Boards  of  County  Commissioners,  and  each  of  them, 
shall  levy  said  rate  of  local  taxes  within  the  portion  of  said  administrative 
unit  lying  within  their  respective  counties."  School  budgets  have  to  be 
submitted  by  this  local  school  unit,  and  the  Littleton-Lake  Gaston  School 
District  submitted  a  proposed  budget  to  the  Halifax  Board  of  Com- 
missioners on  July  22,  1969.  The  time  in  which  such  taxes  can  be  levied 
is  still  in  existence  and  has  not  yet  been  terminated.  Under  Chapter  628 
of  the  Session  Laws  of  1969,  the  tax  rate  of  the  supplemental  tax  having 
been  certified  to  the  Board  of  Commissioners  of  Halifax  County  it  is  the 
duty  of  the  Board  of  Commissioners  to  levy  this  tax,  and  this  would  be 
true  irrespective  of  any  suit  that  may  be  pending  in  the  federal  courts 
for  the  Halifax  Board  of  Commissioners  has  not  been  restrained  or  en- 
joined from  the  levy  of  such  tax. 

The  tax  lien  would  follow  the  authority  of  the  taxing  statutes,  and  under 
G.S.  105-340  the  lien  would  attach  as  of  the  day  as  of  which  the  property 
is  listed,  "regardless  of  the  time  at  which  liability  for  the  tax  may  arise 
or  the  exact  amount  thereof  be  determined."  The  date  of  January  1st  of 
each  year  is  fixed  by  G.S.  105-280,  and  it  would  seem,  therefore,  that  when 
the  two  taxing  statutes  above  cited  are  construed  together  the  tax  lien 
for  the  supplemental  taxes  would  go  back  to  January  1,  1969. 

Halifax  County,  therefore,  is  authorized  to  levy  the  taxes  provided  under 
Chapter  628  of  the  Session  Laws  of  1969,  and  to  collect  and  disburse  the 
same  for  the  school  district  in  question  for  the  tax  year  1969. 

Robert   Morgan,    Attorney   General 

Ralph   Moody, 

Deputy   Attorney   General 


20  January  1970 

Subject:  Education;    Teacher    Aides;    Authority   of    Principal    and 

Teacher  to  Assign  Supervisory  Responsibility  to   Teacher 
Aides  and  Liability  for  Actions  of  Such  Teacher  Aides 

Requested  by:     Mr.  Johnny  R.  Parker 

Assistant  Superintendent 
Asheboro  City  Schools 

Questions:  (1)      Do  principals  and  teachers  have  authority  to  assign 

supervisory  responsibilities  to  teacher  aides? 

(2)     When  is  a  teacher  aide  liable  for  injury  to  a  pupil 
under  his  or  her  supervision? 
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Conclusions:         (1)     Principals    and    teachers    have    authority    to    assign 
supervisory  responsibilities  to  teacher  aides. 

(2)      A  teacher  aide  is  liable  for  injury  to  a  pupil  when 
his  or  her  negligence  causes  injury  to  the   pupil. 

(1)  Principals  and  teachers  have  authority  to  assign  supervisory  respon- 
sibilities to  teacher  aides. 

Both  principals  (G.S.  115-150)  and  teachers  (G.S.  115-136)  are  charged 
with  the  duty  of  maintaining  good  order  and  discipline  in  their  schools. 
Although  there  is  no  express  statutory  authority  for  the  assignment  of 
teacher  aides,  this  general  grant  of  authority  would  be  sufficient  to  pro- 
vide for  the   assignment  of  supervisory  duties  to  teacher  aides. 

The  statute  dealing  with  duties  of  teachers  (G.S.  115-146)  provides  in 
part  that  teachers  shall  ".  .  .  teach  as  thoroughly  as  they  are  able  all 
branches  which  they  are  required  to  teach;  .  .  .  ."  This  wording  is  broad 
enough  to  provide  for  the  reasonable  use  of  teacher  aides  just  as  it  is 
broad  enough  to  allow  the  use  of  mechanical  teaching  devices. 

(2)  A  teacher  aide  is  liable  for  injury  to  a  pupil  when  his  or  her 
negligence  causes  injury  to  the  pupil. 

Generally  speaking,  a  teacher  in  the  public  schools  is  liable  for  injury 
to  pupils  in  his  charge  caused  by  his  negligent  act  or  omission.  Drum 
V  Mills,  135  N.C.  204.  The  same  rule  would  apply  to  teacher  aides,  and 
neither  the  teacher  nor  the  teacher  aides  enjoy  governmental  immunity 
for  their  negligent  acts.  Hansley  v  Tilton,  234  N.C.  3. 

Neither  a  teacher  nor  teacher  aide  would  be  liable  in  cases  where  he 
was  not  negligent,  or  where  his  negligence  did  not  cause  the  injury  in 
question.  The  two  factors  of  negligence  and  proximate  cause  are  required 
for  liability.   Drum  v  Miller,   supra;  Hansley  v   Tilton,  supra. 

It  is  probable  that  the  teacher  could  be  held  liable  for  the  negligence  of 
the  aide,  as  the  teacher  has  the  primary  responsibility  for  the  welfare  of 
pupils  under  his  supervision.  Before  the  teacher  could  be  held  liable  for 
such  negligence  on  the  part  of  the  aide,  however,  it  would  be  necessary  to 
show  that  the  teacher  was  negligent  in  entrusting  the  pupils  to  the  super- 
vision of  the  aide. 

Robert   Morgan,    Attorney   General 
Burley  B.  Mitchell,  Jr., 
Staff   Attorney 

23  July  1969 

Subject:  Education;  Teachers;  Assignment  of  Teachers  to  Various 

Schools;   Penalty  for  Refusing  to  Honor  Assignment 

Requested  by:     Mr.  Ray  Morgan,  Principal 

New  Salem  Elementary  School 
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May  a  teacher's  certificate  be  revoked  for  refusing  to  teach 
in  another  school  if  so  assigned  even  though  there  is  an 
understanding  that  a  teacher  will  teach  in  a  certain 
school? 

Conclusion:  A   teacher  may  be  removed  or  dismissed  for  refusing  to 

carry  out  his  or  her  contract  but  certificates  may  only  be 
revoked  for  immoral  or  disreputable  conduct  or  con- 
viction of  a  crime  involving  moral  turpitude. 

The  letter  of  inquiry  recites  that  superintendents  are  under  great 
pressure  to  move  teachers  about  according  to  race.  It  is  stated  that  the 
teachers  in  regard  to  New  Salem  Elementary  School  agreed  to  take  the 
job  with  that  school  with  the  understanding  that  they  would  teach  at  New 
Salem  School.  The  normal  school  contract  is  not  pinned  down  to  any  one 
school,  and  teachers  are  subject  to  assignment,  and  under  the  provisions 
of  G.S.  115-145  a  teacher  or  principal  may  be  removed  and  discharged  for 
failure  to  comply  with  the  provisions  of  the  contract  or  who  willfully  refuses 
to  discharge  the  duties  of  a  public  school  principal  or  teacher.  Public 
school  contracts  cannot  lawfully  be  limited  to  any  one  school,  and  such 
contracts  provide  that  the  teachers  will  perform  their  duties  as  required 
by  law.  If  a  teacher  refuses  to  be  assigned  to  another  school,  such  teacher 
may  be  removed  or  discharged  but  no  statute  is  found  which  would  au- 
thorize the  revocation  of  a  certificate  for  such  refusal  to  carry  out  con- 
tractual duties. 

Robert    Morgan,    Attorney    General 

Ralph   Moody, 

Deputy   Attorney   General 


3  September  1969 

Subject:  Education;   Teachers;   Assignment  of  Teachers  to  Various 

Schools    Within    the    District    or    to    Schools    Outside    the 
District 


Requested  by: 


Question : 


Mr.    Herbert    L.    Hyde, 
Board  of  Education 


Attorney    for    Buncombe    County 


Does  the  board  of  education  have  authority  through  itself 
or  through  its  superintendent  to  assign  the  teacher  in 
question  to  other  schools  within  the  district  or,  if  neces- 
sary, to  other  schools  within  the  county  administrative 
unit  but  outside  the  district? 

The  board  of  education,  acting  through  its  superintendent, 
may  assign  the  teacher  to  other  schools  in  the  district  or 
to  schools  outside  the  district. 

The  Buncombe  County  Administrative  Unit  is  divided  into  districts 
and  the  administrative  unit  still  operates  the  school  district  committees. 
Prior  to  the  1968-1969  school  year  a  teacher  was  elected  and  the  board  of 


Conclusion : 


p 
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education  approved  the  election  of  the  teacher,  and  a  contract  wai 
executed.  At  the  end  of  the  1968-1969  school  year  none  of  the  propeij 
school  authorities  gave  notice  of  the  expiration  of  the  contract  withir 
the  time  allovired  by  lavvr,  and  under  the  continuing  contract  statute  th( 
teacher  is  still  under  contract  even  though  it  was  the  intention  of  tht 
school  board  to  give  notice  of  the  ending  of  the  contract  and  the  failure 
to  do  so  viras  an  oversight. 

The  teacher,  of  course,  under  the  law,  is  still  under  contract  but  the 
teacher  may  be  assigned  by  the  board  of  education,  through  its  superin- 
tendent, to  any  school  in  the  district  or  to  any  school  in  the  administrative 
unit  even  though  outside  the  district.  The  contract  itself  specifically  says: 
"Assignments  to  duties  will  be  made  by  the  superintendent  of  schools." 
The  teacher's  contract  does  not  call  for  or  limit  the  services  of  the  teacher 
to  any  one  school,  and  under  G.S.  115-72  the  distribution  of  teachers  and 
janitors  among  the  several  schools  of  the  district  may  be  made  subject 
to  the  approval  of  the  county  board  of  education.  The  superintendent 
prepares  an  organizational  statement  and  he  assigns  on  this  basis  the 
duties  of  personnel  according  to  such  facilities  as  he  desires.  Regardless 
of  the  duties  of  the  superintendent,  the  board  of  education  has  general 
supervision  over  the  entire  county  school  system,  and  it  is  within  its 
general  powers  to  make  such  assignments  as  it  desires,  and  when  we  con- 
sider this  also  with  the  language  in  the  contract:  "That  said  certificated 
person,  having  been  duly  elected  to  perform  professional  services  in  the 
public  schools  of  said  school  administrative  unit,  .  .  .  agrees  to  discharge 
faithfully  all  the  duties  imposed  upon  such  persons  by  the  laws  of  North 
Carolina  and  by  the  rules  and  regulations  of  the  board  of  education  of 
said  school  administrative  unit",  then  both  under  the  law  and  the  contract 
assignment  of  duties  can  be  made  to  any  school. 

Robert   Morgan,   Attorney    General 

Ralph  Moody, 

Deputy  Attorney  General 


16  December  1969 

Subject:  Education;    Teachers'    Contracts;    Designating    Particular 

School  Where  Teacher  Shall  Teach  Under  "Special  Con- 
ditions" of  Contract;  Relocation  of  Teacher  to  a  School 
Within  the  School  System  Other  Than  That  Specified 
in  the  Contract  in  Order  to  Comply  With  Federal  Court 
Order   Requiring   Total   and   Complete   Integration 

Requested  by:     Mr.    Charles   H.    Chewning,    Sr.,    Superintendent 
Durham  County  Schools 

Question:  Where  the  employment  contract  designates  the  particular 

school  in  which  the  teacher  will  be  assigned,  may  the  board 
of  education  reassign  the  teacher  in  the  middle  of  the 
school  year  to  a  school  other  than  that  school  designated 
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in  the  contract  without  subjecting  the  Board  of  Education 
to  liability  for  breach  of  contract  where  the  sole  purpose 
of  reassignment  is  to  comply  with  a  federal  court  order? 

I  j  Conclusion :  The  federal  court  order,  unless  an  appeal  is  taken  and  a 

stay  of  execution  of  the  order  is  granted,  must  be  com- 
plied with.  If  to  comply  with  the  court  order  it  is  neces- 
sary to  assign  a  teacher  to  a  school  other  than  that  school 
i  designated  in  the  contract  of  employment,  the  assignment 

*l  may  be  made  without  subjecting  the  board  of  education  to 

damages  for  breach  of  contract. 


A  contractual  duty  to  make  compensation  is  discharged,  in  the  absence 
of  circumstances  showing  contributing  fault  on  the  part  of  the  Board, 
where  performance  is  subsequently  prevented  or  prohibited  by  judicial 
order.  Kuhl  v.  School  District  No.  76  of  Wayne  County,  155  Neb.  357, 
51  N.W.2d  746;  6  Corbin  on  Contracts,  Sec.  1346.  The  prevention  of  per- 
formance of  a  contract  by  judicial  order  or  decree  may  be  properly  held 
to  be  a  valid  defense  in  an  action  for  breach  of  contract  if  it  was  not 
caused  by  the  Board's  negligence  and  if  no  other  means  of  avoiding  such 
interference  with  performance  are  readily  available.  Kuhl  v.  School  Dis- 
trict No.  76  of  Wayne  County,  supra;  Jackson  v.  Royal  Norwegian  Govern- 
ment, 177  F.  2d  694,  cert  den'd,  339  U.S.  914;  Partridge  v.  Presley,  189 
F.  2d  645,  88  U.S.  App.  D.C.  298,  cert,  den'd.,  342  U.S.  850;  Pacific  Trading 
Co.  V.  Mauton  Mill  Co.,  184  F.2d  141. 

In  order  to  comply  with  the  Fourth  Circuit's  decree,  we  are  advised  that 
the  Board  must  make  teacher  assignments  to  schools  within  the  school 
system  administered  by  the  Board  which  are  different  from  the  school 
designated  in  the  emplojmient  contract.  Since  no  other  reasonable  alternative 
is  available  to  the  Board,  such  reassignments  would  not  constitute  a  breach 
of  contract  on  the  part  of  the  Board. 

Robert    Morgan,    Attorney    General 
Andrew   A.   Vanore,   Jr., 
Assistant   Attorney   General 


11  September  1968 

Subject:  Education;     Teachers'     Contracts;     Inability    to     Perform 

Contract   Because   of   Disability;    Sick   Leave   of   Teachers 

Requested  by:     Mr.  A.  C.  Davis,  Controller 
State  Board  of  Education 

Conclusion:  A   teacher  confined  in  a  hospital  for  mental   disability  is 

incapable  of  giving  a  legal  resignation  and,  being  under 
a  continuing  contract,  his  sick  leave  should  be  paid  to 
him.  A  teacher  can  be  dismissed  for  inability  to  perform 
his  contract. 
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You  sent  me  a  letter  of  Mr.  E.  M.  White,  Superintendent  of  Schools  of 
Caldwell  County.  It  appears  that  a  teacher  in  this  school  system  is  under 
a  continuing  contract  and  on  or  about  August  22  had  a  mental  breakdown 
and  had  to  be  taken  to  a  veterans'  hospital  for  extended  hospitalization. 
The  teachers  for  this  school  unit  reported  on  August  26  for  the  1968-69 
school  year.  The  Superintendent  did  not  have  a  resignation  from  the 
teacher  afflicted  with  the  mental  disability  and  he  employed  another 
teacher  to  take  his  place.  The  teacher  in  the  veterans'  hospital  has  sent  a 
letter  reciting  his  confinement  in  the  hospital  and  stated  that  he  would  not 
be  able  to  perform  his  contract.  He  requested  that  his  sick  leave  pay  be 
given  to  his  wife. 

The   Superintendent  submitted  to  you  the  following  questions: 

"1.  Is  Mr.  Wall  entitled  to  receive  his  full  salary  for  a  19-day 
period  since  we  do  not  have  an  official  resignation? 

"2.  In  the  event  that  Mr.  Wall's  statement  would  be  accepted  in 
lieu  of  a  formal  resignation  then  I  would  assume  that  he  would 
not  be  eligible  to  receive  sick  leave  pay  but  would  be  applied  to 
his  retirement. 

"3.  How  should  the  teacher  who  is  replacing  Mr.  Wall  be  paid 
during  this  period  in  question?" 

You  request  our  opinion  on  this  matter,  and,  therefore,  in  answer  to 
Question  No.  1,  we  are  of  the  opinion  that  since  the  teacher  is  suffering 
from  a  mental  disability  his  letter  of  August  26,  1968,  cannot  legally  be 
accepted  and  considered  as  a  resignation.  Since,  in  a  technical  sense,  his 
contract  is  still  in  effect,  this  teacher  should  be  paid  his  sick  leave  for  the 
19-day  period.  We  have  examined  the  regulations  sent  to  us  by  you,  and 
it  appears  that  this  would  be  in  conformity  with  the  regulations. 

Our  answer  to  Question  No.  1  disposes  of  Question  No.  2,  and,  therefore, 
we  do  not  consider  this  question.  Insofar  as  Question  No.  3  is  concerned  we 
think  this  would  be  a  question  that  you  should  answer  in  the  light  of  our 
answer  to  Question  No.  1.  We  are  not  familiar  with  the  budgetary  pro- 
cedure which  is  followed  under  such  a  situation.  We  assume  the  teacher 
replacing  the  man  suffering  from  the  mental  disability  would  be  paid  the 
regular  per  diem  with  the  necessary  amount  to  complete  his  salary  coming 
from  local  funds.  However,  this  is  a  budgetary  matter  which  you  should 
answer  to  according  to  your  own  judgment.  Since  the  man  in  the  hospital 
is  unable  to  perform  his  contract  he  may  be  dismissed  from  service  because 
of  his  inability. 

T.  W.  Bruton,  Attorney  General 
Ralph  Moody, 
i  Deputy  Attorney  General 
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i 

.J    11  August  1969 

^    Subject:  Education;     Teachers'    Health    Certificates    Required    for 

Teachers  and  Other  School  Personnel;   Health  Certificates 

Furnished  by  the  Department  of  Public  Health 

t 

r    Requested  by:     Mr.   Harry   C.   Corbin,   Superintendent 
a  Transylvania  County  Schools 

^    Questions:  (1)      Will  the  health  card  furnished  by  the  health  depart- 

ment suffice  as  proper  certification  for  food  service  em- 
ployees and  janitors? 

(2)     Does  this  section  apply  to  substitute  teachers? 

Conclusion:  A  health  card  furnished  by  the  public  health  department 

is  sufficient  as  a  proper  certification  for  food  service  em- 
ployees and  janitors  if  it  contains  the  certification  required 
by  G.S.  115-143.  A  true  copy  of  such  health  card  furnished 
by  the  public  health  department  will  be  sufficient  if  fur- 
nished to  the  superintendent  of  schools.  This  requirement 
applies  also  to  substitute  teachers. 

It  is  required  by  G.S.  115-143  that  a  county  superintendent,  city  superin- 
tendent, supervisor,  district  principal,  building  principal,  teacher,  or  any 
other  employee  in  the  public  schools  of  the  State  shall  file  in  the  office  of 
the  school  superintendent  each  year  before  assuming  his  or  her  duties  a 
certificate  certifying  that  the  said  person  does  not  have  tuberculosis  in 
communicable  form,  or  other  communicable  disease,  or  any  disease,  physical 
or  mental,  which  would  impair  the  ability  of  said  person  to  perform 
effectively  his  or  her  duties.  This  certificate  must  be  issued  after  a  physical 
examination  has  been  made  and  in  accordance  with  rules  and  regulations 
adopted  by  the  State  Superintendent  of  Public  Instruction,  with  the  approval 
of  the  State  Health  Director.  It  is  noted  in  the  statute  that  the  certificate 
may  be  made  by  a  county  physician,  local  health  director,  or  other  reputable 
physician.  Therefore,  a  health  card  furnished  by  the  public  health  depart- 
ment is  a  sufficient  certification  for  food  service  employees  and  janitors  if 
a  true  copy  of  same  is  filed  with  the  superintendent  of  schools  and  the 
certificate  or  card  contains  the  necessary  information  as  to  communicable 
diseases  set  forth  in  the  statute.  This  is  a  health  regulation,  and  nowhere 
in  the  statute  is  there  any  exception  as  to  substitute  teachers.  This  require- 
ment is  designed  to  prevent  the  spread  of  communicable  diseases,  and  these 
diseases  could  be  communicated  through  a  substitute  teacher  just  as  much 
as  by  a  regular  teacher. 

Robert    Morgan,    Attorney    General 

Ralph  Moody, 

Deputy  Attorney  General 
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Subject:  Education;     Teachers;     Health    Certificate     Required    for 

Teachers   and    Other   School    Personnel 

Requested  by:     Mr.  Kelly  J.  Byrum 

Assistant  Superintendent 
Edgecombe  County  Schools 

Question:  During   what   period    shall    a   teacher   receive    a    physical 

examination  for  the  1969-70  school  year? 

Conclusion:  Under  G.S.  115-143  a  certificate  of  physical  condition  must 

be  filed  with  the  superintendent  of  schools  "before  assum- 
ing his  or  her  duties"  and  an  examination  by  teacher  who 
attends  a  college  for  summer  school  classes  and  who  will 
be  examined  in  the  month  of  May  does  not  meet  the  re- 
quirements of  the  statute. 

The  question  is  raised  as  to  when  a  teacher  should  receive  a  physical 
examination  for  the  1969-70  school  year.  The  teacher  will  be  axamined  at 
a  college  she  will  attend  in  the  month  of  May  as  this  is  required  of  those 
attending  the  summer  courses.  G.S.  115-143  requires  school  personnel  as 
named  in  the  statute,  including  a  teacher,  to  file  in  the  office  of  the  county 
or  city  superintendent,  "each  year",  before  assuming  his  or  her  duties  a 
certificate  from  the  county  physician,  local  health  director,  or  other  reputable 
physician,  certifying  that  the  person  is  free  from  tuberculosis  in  the  com- 
municable form,  or  other  communicable  disease,  or  any  disease,  physical 
or  mental,  which  would  impair  the  ability  of  the  teacher  in  performing 
his  or  her  duties.  Ordinarily  the  school  year  starts  somewhere  along  the 
month  of  September,  and  a  person  examined  in  May  could  contract  disease 
before  September.  The  intent  of  the  statute  is  that  the  teacher  will  be 
examined  immediately  before  assuming  teaching  duties;  otherwise,  he  or 
she  could  be  examined  in  January  and  say  that  such  an  examination  is 
good  for  beginning  duties  in  September. 

Robert   Morgan,   Attorney    General 

Ralph  Moody, 

Deputy  Attorney  General 


10  January  1969  : 

Subject:  Education;    Teachers;    Unions;    Right   of    Professional    or 

Union  Organizations  to  Bargain  Collectively  with  Local 
School  Boards  and  to  Negotiate  a  Collective  Contract  for 
Teachers 

Requested  by:     Mr.  Frank  L.  Austin 

Assistant  Superintendent  of  Personnel 
Guilford  County  Schools 
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Conclusion:  County  and  city  school  boards  have  no  legal  authority  to 

negotiate  with  professional  or  union  organizations  with  a 
view  to  establishing  a  group  or  collective  contract  for 
public  school  teachers.  Public  school  teachers  are  employed 
individually  and  according  to  the  public  school  statutes 
(see  G.S.  115-58  and  G.S.  115-142). 

Under  the  present  status  of  the  law  in  this  State,  county 
and  city  school  boards  have  no  legal  authority  to  recog- 
nize professional  organizations  or  their  representatives  as 
bargaining  agents  for  group  or  collective  contracts,  to 
assist  in  establishing  mediation  boards,  or  to  submit  disputes 
to  the  American  Arbitration  Association  for  arbitration. 

We  refer  to  your  letter  sent  to  Mr.  J.  E.  Miller,  Director  of  the  Retirement 
System.  We  quote  a  paragraph  from  your  letter  as  sent  to  us  by  Mr. 
Miller,  which  is  as  follows: 

"I  am  interested  in  getting  the  opinion  of  the  new  attorney  general 
on  the  legal  limitations  of  local  school  boards  according  to  present 
North  Carolina  Public  School  Laws.  I  refer  specifically  to  negoti- 
ations. As  a  matter  of  law,  can  they  negotiate  with  professional  or 
union  organizations  in  the  absence  of  statutory  provisions?  In  my 
opinion,  this  needs  clarification  followed  by  soul  searching  sessions 
with  everyone  concerned  lest  North  Carolina  pursues  a  disastrous 
course  of  labor  oriented  sister  states  who  negotiated  before  statu- 
tory provisions  were  enacted." 

Briefly,  and  for  the  reasons  given  below,  county  and  city  school  boards 
have  no  legal  authority  to  negotiate  with  professional  or  union  organiza- 
tions with  a  view  to  establishing  a  group  or  collective  contract  for  public 
school  teachers.  Public  school  teachers  are  employed  individually  and 
according  to  the  public  school  statutes  (see  G.S.  115-58  and  G.S.  115-142). 
In  writing  you  we  should  state,  first  of  all,  that  we  are  not  interested  in 
matters  of  policy;  these  matters  are  determined  by  the  General  Assembly. 
We  are  only  interested  in  the  present  status  of  the  law  as  related  to  the 
subjects  covered  in  your  letter.  You  should  also  know  that  in  writing  you 
we  have  in  mind  and  have  before  us  the  Minutes  of  the  NCEA-NCTA 
Joint  Membership  Meeting  on  Professional  Negotiations,  which  was  held 
on  Tuesday,  November  19th  at  Reynolds  Auditorium,  which  is  a  good 
example  of  a  professional  negotiation  agreement  which  is  desired  by  the 
professional  organizations  of  public  school  teachers. 

We  call  to  your  attention  Section  95-98,  which  is  as  follows: 

"Sec.  95-98.  Contracts  between  units  of  government  and  labor 
unions  or  labor  organizations  concerning  public  employees  declared 
to  be  illegal. — Any  agreement,  or  contract,  between  the  governing 
authority  of  any  city,  town,  county,  or  other  municipality,  or  be- 
tween any  agency,  unit,  or  instrumentality  thereof,  or  between  any 
agency,  instrumentality,  or  institution  of  the  State  of  North  Caro- 
lina, and  any  labor  union,  trade  union,  or  labor  organization,  as 
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bargaining  agent  for  any  public  employees  of  such  city,  town, 
county  or  other  municipality,  or  agency  or  instrumentality  of  gov- 
ernment, is  hereby  declared  to  be  against  the  public  policy  of  the 
State,  illegal,  unlawful,  void  and  of  no  effect." 

It  would  appear,  therefore,  that  the  State  of  North  Carolina  refuses  to 
recognize  any  group  or  collective  contract  which  may  be  negotiated  be- 
tween any  agency  of  State  government  and  any  labor  union  or  labor  organ- 
ization as  bargaining  agent  for  public  employees.  We  think  that  professional 
organizations,  insofar  as  they  may  attempt  to  negotiate  collective  or  group 
contracts  for  teachers,  would  fall  in  the  same  category  as  a  labor  union 
or  trade  union  because  they  would  be  attempting  to  perform  the  same 
functions.  A  violation  of  this  statute  is  declared  to  be  a  misdemeanor. 

Under  the  present  status  of  the  law  in  this  State  county  and  city  school 
boards  have  no  legal  authority  to  recognize  professional  organizations  or 
their  representatives  as  bargaining  agents  for  group  or  collective  con- 
tracts. Under  the  present  status  of  the  law  in  this  State  county  and  city 
boards  of  education  have  no  authority  to  assist  in  establishing  meditation 
boards  nor  do  they  have  any  authority  to  submit  disputes  to  the  American 
Arbitration  Association  for  final  binding  arbitration  nor  do  such  boards 
have  the  authority  to  pay  the  cost  of  any  outside  personnel  utilized  for 
meditation,  fact  finding  or  arbitration.  County  and  city  school  boards  may 
not  contract  away  their  sovereign  and  governmental  duties  nor  may  they 
act  outside  of  the  authority  of  the  public  school  statutes. 

In  order  to  legally  have  and  put  in  force  the  type  of  negotiations  referred 
to  in  your  letter  you  would  have  to  have  specific  authority  enacted  into 
law  by  the  General  Assembly  in  the  form  of  an  authorizing  or  enabling 
statute,  and  it  would  be  necessary  to  repeal  the  statute  we  have  quoted 
above.  What  we  have  said  does  not  prohibit  representatives  of  professional 
organizations  from  meeting  with  and  talking  with  school  boards  as  to 
matters  related  to  teachers  just  as  anyone  could  talk  with  such  boards 
about  educational  matters. 

■  Robert   Morgan,   Attorney    General 

■      -  -■        '         Ralph  Moody, 

'         '■  -       -■■         Deputy  Attorney  General 


7  March  1969 

Subject:  Education;    Technical    Institutes;    Appropriation    of    Tax 

Funds 

Requested  by:     Representative    James    C.    Green 

Question:  May  the  board  of  county  commissioners  appropriate  funds 

in  its  public  school  budget  for  a  technical  institute  operated 
as  a  satellite  of  a  community  college? 
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Conclusion:  Appropriations    made    by   board    of   county   commissioners 

for  a  satellite  institute  operated  under  a  legal  contract  of 
the  local  board  of  education  are  proper  and  authorized  by 
law. 

The  statement  in  the  letter  received  is  not  completely  understood.  It  is 
stated  in  the  letter:  "The  institute  (Bladen  Technical  Institute)  is  operated 
under  a  contractual  arrangement  with  the  Trustees  of  the  institution." 
Further  on  in  the  letter  it  is  stated:  "The  institution  is  operating  under 
the  legal  contract  of  the  local  board  of  education  which  has  the  authority 
to  promote  education  with  the  local  funds,  even  though  this  might  be  adult 
education." 

Satellite  technical  organizations  operated  under  contracts  with  the  local 
boards  of  education  are  regarded  as  part  of  the  public  school  system. 
Boards  of  county  commissioners,  therefore,  would  have  the  authority  to 
appropriate  funds  for  the  maintenance  and  operation  of  technical  insti- 
tutes such  as  the  Bladen  Technical  Institute. 

Robert   Morgan,   Attorney    General 

Ralph  Moody, 

Deputy  Attorney  General 

12  August  1968 

Subject:  Education;  Technical  Institutes;  Extension  Unit  of  County 

and  City  Board  of  Education;  Authority  of  Board  of 
County  Commissioners  to  Appropriate  Funds 

Requested  by:     Mr.  J.  C.  Ellis 

Nash  County  Auditor 

Conclusion:  Technical  institutes  may  be  organized  as  an  extension  of 

the  public  school  system  and  when  organized  by  agreement 
entered  into  by  virtue  of  G.S.  115A-5,  then  boards  of  county 
.  commissioners    may    appropriate    funds    to    support    these 

institutes  in  carrying  out  programs  in  adult  education  and 
vocational  education  and  such  authority  is  provided  by  G.S. 
115-199  and  by  G.S.  115-229. 

You  state  that  the  Board  of  County  Commissioners  and  yourself  are 
having  some  difficulty  in  determining  the  authority  of  the  County  to  pro- 
vide funds  for  the  Nash  Technical  Institute.  You  send  us  copy  of  resolu- 
tions which  purport  to  be  adopted  by  the  Board  of  Commissioners  of  Nash 
County,  and  if  we  understand  your  question  correctly  what  you  would 
really  like  to  know  is  whether  or  not  the  Board  of  County  Commissioners 
of  Nash  County  may  appropriate  funds  to  operate  a  technical  institute  in 
accordance  with  the  resolutions  referred  to  above. 

We  think  you  must  first  consider  the  fact  that  the  organization  of  the 
technical  institute  is  a  device  to  carry  out  certain  programs  already  au- 
thorized by  law.  We  call  your  attention  to  G.S.  115-199,  dealing  with  adult 
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education.  A  program  of  adult  education  may  be  established  as  a  part  of 
the  public  school  system.  Such  program  is  under  the  general  supervision 
of  the  State  Superintendent  of  Public  Instruction,  and  county  and  city 
boards  of  education  may  institute  and  support  such  programs  from  local 
funds  when  approved  by  the  State  Board  of  Education.  We  next  call  your 
attention  to  Article  27  of  Chapter  115  of  the  General  Statutes,  beginning 
with  G.S.  115-229  and  extending  through  G.S.  115-235.  We  do  not  comment 
on  every  point  in  this  program  but  it  is  sufficient  to  say  that  the  State  may 
appropriate  funds,  and  funds  of  the  federal  government  may  also  be  used. 
It  is  also  provided  by  G.S.  115-234  that  county  and  city  boards  of  education 
may  use  tax  funds  in  the  same  manner  as  moneys  are  used  for  other 
public  school  purposes  for  this  vocational  education  program.  We  also  call 
your  attention  to  Article  29  of  Chapter  115  of  the  General  Statutes,  which 
deals  with  vocational  training  in  building  trades.  You  will  see  from  G.S. 
115-240  that  local  school  administrative  units  are  authorized  to  use  supple- 
mentary tax  funds  or  other  local  funds  available  for  the  support  of  voca- 
tional education  to  purchase  building  sites  or  pay  the  necessary  fees  in 
recording  deeds  and  to  expend  funds  in  acquiring  skilled  services  in  the 
construction  and  completion  of  buildings. 

Now  the  General  Assembly  of  1967  amended  G.S.  115A-5  by  inserting  what 
now  appears  the  third  paragraph  in  said  section  (see  Chapter  652  of 
the  Sessions  Laws  of  1967).  This  authorized  the  State  Board  of  Education 
to  enter  into  agreements  with  county  and  city  boards  of  education  upon 
approval  of  the  Governor  and  the  Advisory  Budget  Commission  to  establish 
and  operate  extension  units  of  the  community  college  system.  The  whole 
community  college  system  is  established  by  Chapter  115A  of  the  General 
Statutes,  and  a  technical  institute  is  a  part  of  the  community  college 
system.  You  will  note  that  the  definition  section  of  this  chapter  (see 
G.S.  115A-2(4))  provides  that:  "The  term  'institution'  refers  to  a  com- 
munity college,  a  technical   institute,  or  an  industrial  education  center." 

In  carrying  out  the  programs  for  adult  education  and  vocational  education 
the  State  Superintendent  of  Public  Instruction  and  the  State  Board  of 
Education  may  by  means  of  contracts  or  agreements  entered  into  with 
county  and  city  boards  of  education  provide  for  the  operation  of  a  tech- 
nical institute  as  a  part  of  the  public  school  system  for  the  administration 
and  operation  of  these  programs,  and  the  technical  institute  is  an  extension 
device  of  the  public  school  system  for  this  purpose.  It  may  be  financed  by 
State  funds,  available  federal  funds  in  the  vocational  education  program 
and  by  funds  appropriated  by  the  Board  of  County  Commissioners  to  the 
budget  of  the  public  school  administrative  unit  for  this  purpose. 

Reviewing  all  of  these  statutes  and  their  objectives  in  the  educational 
system  we  arrive  at  the  conclusion  that  a  technical  institute  as  an  extension 
of  a  public  school  unit  is  a  part  of  the  public  school  system  and  that  such 
technical  institute  may  be  utilized  to  carry  out  various  technical  programs 
for  the  education  of  our  people  in  acquiring  necessary  skills  for  modern 
day  employment,  and  in  this  connection  we  point  out  that  the  United  States 
Office  of  Education  defines  adults  as  persons  18-years  of  age  or  older.  We 
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further  are  of  the  opinion  that  by  virtue  of  the  statutes  referred  to  above 
there  is  ample  authority  for  the  Board  of  County  Commissioners  to  appro- 
priate funds  to  the  budget  of  the  County  Board  of  Education  for  such 
purpose. 

In  view  of  what  we  have  already  said,  we  are  of  the  opinion  that  the 
resolutions  adopted  by  the  Board  of  County  Commissioners  of  Nash  County 
are  proper  and  correct. 


\_Ed.  Note: 

See  Benvenue  P.T.A. 

617    (1969)] 


Nash   County  Board  of  Education,   4   N.C.   App. 

T.  W.  Bruton,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


Requested  by: 


Question ; 


Conclusion : 


15  April  1970 

Subject:  Education;      Technical     Institutes;      Extension     Unit     of 

County  and  City  Boards  of  Education;  Eligibility  of  an 
Employee  of  a  Technical  Institute  to  Serve  as  a  Member 
of  a   County   Board   of   Education 

Mr.  Holland  McSwain 

President 

Tri-County  Technical  Institute 

Is  an  employee  of  the  Tri-County  Technical  Institute 
eligible  to  serve  on  the  Cherokee  County  Board  of  Edu- 
cation? 

Since  the  Tri-County  Technical  Institute  is  operated  as  a 
branch  of  the  public  school  system,  an  employee  of  the 
Tri-County  Technical  Institute  is  not  eligible  to  serve  as 
a  member  of  the  Cherokee  County  Board  of  Education  and 
is  excluded  from  such  membership  by  G.S.  115-25  and  by 
reason  of  conflict  of  interest. 

Tri-County  Technical  Institute  is  located  in  Cherokee  County,  North  Caro- 
lina, near  the  Town  of  Murphy.  It  is  operated  under  the  provisions  of  G.S. 
115A-5,  which  authorizes  the  State  Board  of  Education  to  make  contracts 
with  county  and  city  boards  of  education  for  the  operation  of  extension 
units  of  the  community  college  system,  and  it  is  also  operated  under  the 
provisions  of  G.S.  115-199,  relating  to  adult  education.  A  technical  institute 
is  included  within  the  term  "institution",  which  appears  in  the  definition 
section  of  G.S.  115A-2  of  Chapter  115A,  dealing  with  community  colleges, 
technical  institutes  and  industrial  education  centers. 

Since  the  Tri-County  Technical  Institute  is  a  part  of  the  public  school 
system  and  is  operated  by  virtue  of  contract  between  the  State  Board 
of  Education  and  the   Cherokee   County   Board  of   Education   it  is  a  part 
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of  the  public  school  system,  and,  therefore,  G.S.  115-25  is  applicable  to 
its  personnel  and  employees.  The  last  clause  of  G.S.  115-25  reads  as  follows: 

"No  person,  while  actually  engaged  in  teaching  in  the  public 
schools,  or  serving  as  an  employee  of  the  schools,  or  engaged  in 
teaching  in  or  conducting  a  private  school  in  connection  with 
which  private  school  there  is  in  any  manner  conducted  a  public 
school,  no  member  of  a  district  committee,  .  .  .  shall  be  eligible 
as  a  member  of  a  county  or  city  board  of  education." 

Such  employee  of  the  Tri-County  Technical  Institute,  if  serving  on  the 
Cherokee  County  Board  of  Education,  would  also  have  a  status  which  in- 
volves conflict  of  interest.  This  is  so  because  the  Cherokee  County  Board 
of  Education  reviews  the  salaries  paid  to  the  personnel  of  the  Tri-County 
Technical  Institute. 

Therefore,  an  employee  of  the  Tri-County  Technical  Institute  is  not 
eligible  to  serve  as  a  member  of  the  Cherokee  County  Board  of  Education. 

Robert   Morgan,    Attorney   General 
,  Ralph   Moody, 

Deputy  Attorney  General 

30  September  1969 

Subject:  Education;    Technical  Institutes;   Tuition;   Student  Forced 

.  to  Leave  on   Day  of  Registration  by  Reason  of  Mother's 

Illness;  Refund  of  Tuition 

Requested  by:     Mr.  Robert  D.  Street,  Business  Manager 
Richmond  Technical  Institute  ,,.      , 

Question:  Where  a  student  registers  for  a  course  in  the  Technical 

Institute  and  is  forced  to  leave  on  that  same  day  because 

,  of   her   mother's   illness   and   other   family   problems,   may 

;  .  the    amount   due    for   fees   be    written    off   without   taking 

further  action? 

Conclusion :  Under    the    circumstances    set    forth    in    the    question    the 

Business    Manager   of   the    Technical    Institute   may  write 
^  off  the  balance  due  without  taking  further  action. 

It  appears  that  in  November,  1968,  Katherine  P.  Leviner  registered  for 
a  course  at  the  Richmond  Technical  Institute.  On  this  same  day  it  turned 
out  that  because  of  her  mother's  illness  and  other  family  problems  she 
would  have  to  go  to  work  and  would  be  unable  to  pay  her  tuition.  There 
was  nothing  standing  against  her  so  far  as  the  fees  were  concerned  except 
the  fact  of  technical  registration  and  she  has  never  attended  a  class. 
Under  such  circumstances  the  registration  is  void  and  the  technical  insti- 
tute, not  having  performed  any  instructional  service,  the  Business  Manager 
has  a  technical  right  to  write  off  the  $37  balance  without  taking  further 
action. 
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In  another  instance  a  student  registered  for  a  radio-telephone  course  and 
was  erroneously  charged  $2  instead  of  $4.  The  mistake  was  made  by  the 
Technical  Institute.  Apparently,  the  student  never  attended  another  class 
and  nothing  was  done  about  collecting  the  $2  for  that  reason.  This  amount 
should  also  be  written  off  by  the  Business  Manager  of  the  Technical 
Institute. 

.    .  Robert    Morgan,    Attorney    General 

Ralph    Moody, 
Deputy  Attorney  General 

6  January  1969 

Subject:  Education;     Tort    Liability    of    Board    of    Education    and 

Employees  for  Injuries  Sustained  by  Children  Arriving 
at  School  Prior  to  Formal  Opening  Each  Morning  of  School 

Requested  by:     Mr.  John  F.  Woodruff,  Superintendent 
Alleghany  County  Schools 

Conclusion :  County  or  city  boards  of  education,  unless  they  have  waived 

immunity  from  tort  liability,  as  authorized  in  G.S.  115-53, 
are  not  liable  in  a  tort  action  or  proceeding  involving  a 
tort  except  such  liability  as  may  be  established  under  the 
Tort   Claims   Act. 

Your  letter  of  13  December  1968  addressed  to  Dr.  Charles  F.  Carroll, 
former  Superintendent  of  Public  Instruction,  was  referred  to  me  for 
answer  during  my  absence  for  the  Christmas  holidays.  I  apologize  if  the 
delay  has  caused  you  an  inconvenience. 

You  asked  to  be  advised  whether  either  the  teachers  employed  by  the 
board  of  education  (hereinafter  referred  to  as  board)  or  the  board  is 
liable  for  the  safety  of  children  arriving  at  school  prior  to  7:00  A.M. 

As  I  understand  the  facts  both  from  your  letter  and  your  subsequent 
telephone  conversation  with  Dr.  Carroll,  the  teachers  arrive  at  the  school 
at  approximately  7:30  A.M.  The  children  who  arrive  earlier  are  not  trans- 
ported to  school  in  buses  but  are  brought  by  parents  on  their  way  to  work. 
The  school  janitor  permits  the  children  to  go  into  the  school  building 
without  the  supervision  of  any  school  employee   until   7:30   A.M. 

A  teacher  in  the  public  schools  is  liable  for  injury  to  pupils  in  his  charge 
caused  by  his  negligence  or  failure  to  exercise  reasonable  care.  Drum  v 
Miller,  135  N.C.  204;  78  C.J.S.,  Schools  and  School  Districts,  §238(c);  47 
Am.  Jur.,  Schools,  §60.1  (1968  Cum.  Supp.).  However,  in  the  situation 
referred  to  by  you,  since  the  teacher  is  not  required  to  be  in  attendance 
at  school  until  7:30  A.M.,  he  should  not  be  held  responsible  for  the  safety 
of  the  pupils  in  his  charge  who  arrive  prior  to  his  required  time  of 
appearance. 

The  board,  "unless  it  has  waived  immunity  from  tort  liability,  as  author- 
ized in  G.S.  115-53,  is  not  liable  in  a  tort  action  or  proceeding  involving  a 
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tort  except  such  liability  as  may  be  established  under  our  Tort  Claims 
Act.  G.S.  143-291  through  143-300.1".  Fields  v  Board  of  Education,  251 
N.C.  699,  700.  Assuming  that  the  board  has  not  waived  immunity  by  the 
purchase  of  liability  insurance,  the  board  may  not  be  held  liable  at  common 
law  for  negligence  in  the  situation  under  discussion.  However,  the  board's 
immunity  from  tort  liability  does  not  extend  to  its  employees.  Although 
the  question  was  not  specifically  raised,  the  janitor  may  be  individually 
liable  for  his  negligence  in  allowing  these  children  entry  into  the  school 
building  prior  to  the  official  beginning  of  the  school  day. 

In  conclusion,  the  safety  of  the  child  is  of  primary  importance  regardless 
of  who  is  or  is  not  liable  for  injuries  which  could  have  been  prevented  by 
proper  supervision.  Therefore,  the  practice  of  allowing  children  entrance 
to  school  property  at  any  time  without  proper  supervision  should  be  dis- 
continued. 

Robert   Morgan,    Attorney   General 
Andrew  A.  Vanore,  Jr., 
Staff  Attorney 


23  May  1969 

Subject:  Education;   Transfer  of  One   Grade  to  Another  Facility; 

Discretion  of  County  Board  of  Education 

Requested  by:     Mr.  John  G.  Mills,  Jr. 

Attorneys  for  Wake  County  Board  of  Education 

Question:  Will   the   establishment   and    operation   of   only   the   sixth 

grade  at  East  Gary  Elementary  School  be  in  compliance 
with  the  provisions  of  G.S.  115-5  and  G.S.  115-6? 

Conclusion:  The  sixth  grade  may  be  established  and  operated  at  East 

,  Gary  Elementary  School  as  the  use  of  school  facilities  is 

within  the  reasonable  discretion  of  the  Board  of  Education. 

The  facts  in  this  matter  as  presented  to  this  office  are  as  follows: 

"For  several  years,  there  has  been  an  elementary  school  consisting 
of  grades  one  through  eight  at  East  Gary  Elementary  School. 
As  a  result  of  a  thorough  study  by  the  Superintendent  of  Wake 
County  Schools  and  his  administrative  staff,  they  have  determined 
that  to  establish  and  operate  the  sixth  grade  for  part  of  the  Gary 
Attendance  Area  as  a  single  unit  in  said  school,  will  fill  to  capacity 
the  facility  at  same.  This  arrangement  will  be  to  the  best  interest 
of  all  the  schools  in  said  attendance  area,  based  on  said  study, 
revealing  facts  as  follows: 

"The  instructional  program  for  the  East  Gary  Elementary  School 
will  be  more  conducive  to  a  sixth  grade  program.  The  instruction, 
the  most  important  aspect  of  a  school  program,  will  be  enhanced 
through  better  grouping,  term  teaching,  and  classification. 
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"Teacher  allotment  will  be  as  good,  or  better,  with  the  new  school 
organization. 

"Physical  education  program  recommended  by  school  authorities 
for  a  sixth  grade  group  will  be  enhanced  through  the  use  of  a 
gymnasium  located  at  East  Gary  Elementary  School. 

"Professional  teachers  in  the  Gary  Attendance  Area  on  a  sixth 
grade  level  have  volunteered  to  teach  in  the  new  proposed  organi- 
zation. 

"Music  instruction  can  be  better  adjusted  in  the  new  proposed 
organization. 

"Uniform  distribution  of  pupils  to  comply  with  the  requirements 
promulgated  by  Health,  Education  and  Welfare  will  be  met  in 
the  new  organization. 

"Very  little,  if  any,  additional  costs  will  be  needed  at  the  East 
Gary  Elementary  School. 

"Transportation  can  be  provided  in  an  efficient  manner  for  the 
East  Gary  Elementary  School." 

G.S.  115-5  defines  an  elementary  school  and  a  high  school,  and  it  also 
provides  for  a  junior  high  school  by  combining  grades,  and  a  senior  high 
school  is  defined  by  the  same  process.  G.S.  115-6  gives  the  different  types 
of  public  schools  and  their  classification  and  provides  as  to  an  elementary 
school  in  subsection  ( 1 ) ,  as  follows :  "An  elementary  school,  that  is,  a 
school  which  embraces  a  part  or  all  of  the  eight  elementary  grades." 

It  is  proposed  to  establish  and  operate  the  sixth  grade  for  part  of  the 
Gary  attendance  area  as  a  single  unit  in  said  school,  and  this  will  fill  to 
capacity  the  facility  at  same.  The  reasons  which  lead  the  Wake  Gounty 
Board  of  Education  to  this  conclusion  are  set  forth  above. 

A  county  board  of  education  has  the  discretion,  judgment  and  power  to 
administer  the  public  schools  within  its  jurisdiction.  The  courts  of  this 
State  do  not  undertake  to  administer  the  public  schools  of  the  State  and 
the  primary  rule  of  school  administration  from  the  point  of  view  of  judicial 
thinking  is  that  the  determinations  of  the  board  of  education  shall  not  be 
arbitrary  or  capricious  but  shall  be  based  upon  and  supported  by  logical 
reasoning  and  reasonably  good  sense.  A  board  of  education  has  more 
knowledge  and  skill  in  the  arrangement  of  facilities  and  in  the  handling  of 
public  schools  than  the  courts  possess.  This  is  well  illustrated  in  the  case 
of  Coggins  v.  Board  of  Education,  223  N.G.  763,  where  the  question  involved 
was  a  rule  prohibiting  fraternities  in  high  schools.  The  Gourt  there  said: 

"If  the  opinion  of  court  or  jury  is  to  be  substituted  for  the 
judgment  and  discretion  of  the  Board  at  the  will  of  a  disaffected 
pupil,  the  government  of  our  schools  will  be  seriously  impaired, 
and  the  position  of  school  boards  in  dealing  with  such  cases  will 
be  most  precarious.  The  court,  therefore,  will  not  consider  whether 
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such  rules  and  regulations  are  wise  and  expedient,  nor  will  it 
interfere  with  the  exercise  of  the  sound  discretion  of  school  trustees 
in  matters  confided  by  law  to  their  discretion. 

"The  findings  and  conclusion  of  the  local  board  are  conclusive 
unless  it  acts  corruptly,  in  bad  faith,  or  in  clear  abuse  of  its 
powers.  .  .  .  The  court  will  intervene  only  when  necessary  to 
prevent  such  action." 

In  the  case  of  Messer  v.  Smathers,  213  N.C.  183,  the  school  board  in  the 
exercise  of  its  discretion  ordered  a  vacant  school  building  to  be  repaired 
for  use  as  a  school  for  a  group  of  public  school  pupils.  Parents  sought  an 
injunction  to  restrain  this  action.  Among  other  things,  the  Supreme  Court 
said: 

"The  action  of  the  Asheville  School  Board,  in  whom  is  vested  the 
power  and  discretion  to  control  the  school  buildings  in  Asheville 
and  to  regulate  their  use  for  public  education  of  all  the  children 
of  the  City,  was  not  unreasonable,  nor  influenced  by  improper 
motives,  nor  in  violation  of  law.  The  courts  cannot  undertake  to 
control  the  exercise  of  the  powers  conferred  upon  the  local  school 
authorities  who  are  charged  with  the  duty  of  providing  for  the 
education  of  the  children  in  the  community,  unless  their  action  be 
so  clearly  unreasonable  as  to  amount  to  an  oppressive  and  mani- 
fest abuse  of  discretion." 

Assuming  that  the  Wake  County  School  Board  makes  proper  findings  of 
fact  along  the  lines  set  forth  in  your  letter  and  passes  a  proper  resolution 
as  the  result  of  these  findings  of  fact,  then  upon  the  showing  made  the 
Wake  County  Board  of  Education  would  have  the  authority  to  establish 
and  operate  the  sixth  grade  at  East  Cary  Elementary  School.  - 

Robert   Morgan,   Attorney   General 
I  Ralph   Moody, 

Deputy  Attorney  General 


27  March  1969 

Subject:  Education;    Transportation  of   Students;    Use  of  Activity 

Buses 

Requested  by:     Senator  Charles  H.  Larkins,  Jr. 

Question:  May    public    school    activity   buses   be    used    to   transport 

students  who  are  members  of  public  school  athletic  teams 
to  athletic  events? 

Conclusion:  Activity   buses   may   be    used   for   the    purpose   of   trans- 

porting athletes  who  are  students  in  public  schools  to 
places  where  athletic  contests  are  played  between  public 
school  athletic  teams. 
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All  school  buses  which  the  State  formerly  owned,  as  well  as  service 
vehicles,  have  been  assigned  to  county  and  city  boards  of  education  and 
titles  to  said  buses  have  been  transferred  (see  G.S.  115-181).  Activity  buses 
are  inspected  for  mechanical  defects  in  the  same  manner  as  regular  public 
school  buses,  and  the  use  of  such  an  activity  bus  can  be  discontinued  until 
defects  have  been  remedied.  It  is  clear  that  it  is  contemplated  that  activity 
buses  shall  be  used  to  transport  pupils  to  and  from  athletic  events  and  for 
other  local  school  activity  purposes  because  the  county  and  city  boards  of 
education  can  take  title  to  such  buses  purchased  from  community  funds, 
and  it  is  clear  evidence  that  activity  buses,  as  the  term  denotes,  are  to 
be  used  in  connection  with  extracurricular  athletic  events.  The  athletes, 
as  well  as  those  persons  who  compose  the  membership  of  athletic  teams, 
are  themselves  students  and  are,  therefore,  entitled  to  be  transported  in 
activity  buses.  It  seems  to  be  beyond  doubt  that  such  athletic  teams  can 
be  transported  in  activity  buses. 

Robert    Morgan,    Attorney    General 

Ralph   Moody, 

Deputy  Attorney  General 


18  March  1969 

Subject:  Education;    Transportation    of    Students;    Use    of    School 

Buses  for  Other  Than  Public  School  Purposes 

Requested  by:     Senator  Elton  Edwards 

Question:  Is  there  legal  authority  for  a  public  school  bus  to  be  used 

for  the  benefit  of  the  United  Community  Services  or  some 
of  its  agencies? 

Conclusion:  Under   the    North    Carolina    Constitution   all   property   be- 

longing to  the  public  schools  must  be  used  for  educational 
purposes  and  cannot  be  used  for  the  benefit  of  private 
agencies  however  benevolent  and  worthy  they  may  be; 
a  public  school  bus  cannot  be  used  for  the  benefit  of 
United  Community  Services  which  is  connected  with  the 
United   Fund   Agency. 

The  United  Community  Services  desires  to  use  public  school  buses  in  the 
summer  for  other  than  strictly  school  purposes  for  the  benefit  of  young 
people.  The  use  desired  is  strictly  a  nongovernmental  purpose.  Public 
school  buses,  so  far  as  the  State  statutes  are  concerned,  are  regulated  by 
Article  22  of  Chapter  115  of  the  General  Statutes.  They  can  only  be 
used  to  transport  pupils  to  and  from  the  public  schools  to  which  the 
pupils  are  assigned.  The  supplementary  uses  of  these  buses  are  in  con- 
nection with  educational  purposes  such  as  field  trips  to  and  from  demon- 
stration projects  carried  on  in  connection  with  courses  in  agriculture, 
home  economics,  and  other  vocational  subjects.  They  can  be  used  for  the 
evacuation  of  pupils  when  authorized  by  civil  defense  authorities  for  the 
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safety  of  the  pupils,  and  they  can  be  used  to  transport  pupils  to  a  doctor 
or  hospital  for  medical  treatment,  but,  as  will  be  seen,  all  of  these  things 
are  connected  with  public  school  education. 

Article  IX,  Sections  4  and  5  of  the  Constitution  of  North  Carolina,  pro- 
vide in  substance  that  all  moneys,  properties  and  other  funds  connected 
with  the  public  schools  must  be  faithfully  appropriated  and  used  for  the 
several  schools  of  the  counties.  There  is,  therefore,  no  constitutional 
authority  for  the  use  of  public  school  buses  by  a  private  organization  no 
matter  how  worthy. 

In  this  connection  there  is  an  analogy  between  this  and  the  case  of 
Horner  v.  Chamber  of  Commerce,  231  N.C.  440.  In  that  case  the  voters 
of  Burlington  approved  Chapter  153  of  the  General  Statutes  in  an  election, 
and  the  tax  levy  involved  was  to  be  paid  for  the  benefit  of  the  chamber 
of  commerce.  The  Supreme  Court  said  that  this  expenditure  was  unlawful 
and  that  a  tax  is  an  imposition  for  the  supply  of  the  public  treasury  and 
not  for  the  supply  of  individuals  or  private  corporations.  The  public  school 
buses  cannot  be  used  for  the  purposes  desired. 

Robert   Morgan,    Attorney    General 

Ralph    Moody, 

Deputy  Attorney  General 


8  June  1970 
Subject: 

Requested  by: 

Question : 


Conclusion : 


Education;  Transportation  of  Students  in  Municipalities; 
State  Board  of  Education;  Director  of  Budget;  Authority 
to  Transfer  Funds 

Mr.  Thomas  J.  White 

Chairman 

Advisory  Budget  Commission 

Does  legal  authority  exist  to  transfer  funds  appropriated 
to  the  State  Board  of  Education  as  part  of  the  Nine 
Months  School  Fund  from  items  listed  under  Purpose  or 
Object  No.  62— "INSTRUCTIONAL  SERVICES"— to 
items  under  Purpose  or  Object  No.  66 — "AUXILIARY 
AGENCIES" — for  the  purpose  of  providing  school  bus 
transportation  for  students  who  live  within  municipalities 
and  at  least  one  and  one-half  miles  from  the  school  to 
which  each  such  pupil  or  student  has  been  assigned? 

There  is  legal  authority  under  G.S.  143-23  of  the  Execu- 
tive Budget  Act  to  transfer  funds  appropriated  to  the 
State  Board  of  Education  as  part  of  the  Nine  Months 
School  Fund  from  items  listed  under  Purpose  or  Object 
No.  62— "INSTRUCTIONAL  SERVICES"— to  items  un- 
der Purpose  or  Object  No.  66— "AUXILIARY  AGEN- 
CIES"— for    the    purpose    of   providing    school    bus   trans- 
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portation  for  students  who  live  within  municipalities  and 
at  least  one  and  one-half  miles  from  the  school  to  which 
each  such  pupil  or  student  has  been  assigned. 

The  Executive  Budget  Act  was  re-enacted  by  Section  19  of  Chapter  807 
of  the  Session  Laws  of  1969,  The  Biennial  Current  Operations  Appropri- 
ations Act.  Even  without  such  specific  re-enactment,  the  Executive  Budget 
Act  would   still   remain   applicable  to  such   appropriations. 

G.S.  143-5  of  the  Executive  Budget  Act  provides  as  follows: 

"§  143-5.  Appropriation  rules.- — All  moneys  heretofore  and  here- 
after appropriated  shall  be  deemed  and  held  to  be  within  the  terms 
of  this  article  and  subject  to  its  provisions  unless  it  shall  be 
otherwise  provided  in  the  act  appropriating  the  same;  and  no 
money  shall  be  disbursed  from  the  State  treasury  except  as  herein 
provided." 

G.S.  143-23  of  the  Executive  Budget  Act  provides  as  follows: 

"§  143-23.  All  maintenance  funds  for  itemized  purposes ;  transfers 
between  objects  and  items. — All  appropriations  now  or  hereafter 
made  for  the  maintenance  of  the  various  departments,  institutions 
and  other  spending  agencies  of  the  State,  are  for  the  purposes 
and/or  objects  enumerated  in  the  itemized  requirements  of  such 
departments,  institutions  and  other  spending  agencies  sub- 
mitted to  the  General  Assembly  by  the  Director  of  the  Budget  and 
the  Advisory  Budget  Commission,  and/or  as  amended  by  the  Gen- 
eral Assembly.  Transfers  or  changes  as  between  objects  and  items 
in  the  budget  of  any  department,  institution  or  other  spending 
agency,  may  be  made  at  the  request  in  writing  of  the  head  of  such 
department,  institution  or  other  spending  agency  by  the  Director 
of  the  Budget."   [Emphasis  added] 

"The  purposes  and/or  objects  enumerated  in  the  itemized  requirements" 
of  the  State  Board  of  Education  for  the  biennium  1969-71  include  a  num- 
ber of  items  under  Purpose  or  Object  No.  62  and  consist  primarily  of  the 
appropriations  for  Teacher  Salaries,  Retirement  and  Social  Security  Con- 
tributions as  set  forth  in  Volum?  1  of  The  Budget  for  1969-71  ("A"  Budget 
Recommendations).  "The  purposes  and/or  objects  enumerated  in  the 
itemized  requirements"  of  the  State  Board  include  a  number  of  items  under 
Purpose  or  Object  No.  66  consisting  of  items  under  the  purpose  or  object 
"AUXILIARY  AGENCIES."  These  latter  items  include  amounts  providing 
for  the  busing  of  certain  students  where  the  corporate  limits  of  a  munici- 
pality have  been  extended  since  February  6,  1957,  to  include  areas  where 
students  live.  Legislative  history  indicates  a  rejection  by  the  General 
Assembly  of  making  appropriations  for  such  students  where  the  extension 
of  corporate  limits  occurred  prior  to  February  6,  1957. 

Since  the  adjournment  of  the  1969  General  Assembly,  a  three-judge 
Federal  court  has  ruled  that  differential  treatment  in  transportation  of 
students  on  the  basis  of  the  February  6,  1957,  date  is  unconstitutional. 
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The  State  Board  of  Education  has  made  a  request  for  the  transfer  from 
items  under  "INSTRUCTIONAL  SERVICES"  to  items  under  "AUXIL- 
IARY AGENCIES"  of  $1,796,150  to  supplement  the  appropriation  for 
transportation  of  students  to  and  from  school. 

So  far  as  legal  authority  is  concerned,  it  is  the  opinion  of  this  office 
that  the  last  sentence  of  G.S.  143-23  quoted  and  underlined  above  con- 
stitutes authority  to  make  the  requested  transfer  of  funds. 

Section  17  of  Chapter  807  of  the  Session  Laws  of  1969  (The  Biennial 
Current  Operations  Appropriations  Act)    provides  as  follows: 

"Sec.  17.  The  amounts  appropriated  herein  to  the  State  Board 
of  Education  for  salaries  of  instructional  personnel  shall  be  used 
to  provide  salaries  according  to  the  Index  Salary  Schedule  estab- 
lished by  the  State  Board  of  Education  and  approved  by  the  1969 
General  Assembly." 

It  is  the  opinion  of  this  office  that  Section  17  is  not  a  restriction  on  the 
powers  granted  under  G.S.  143-23,  but  rather  it  is  a  requirement  that  in 
expending  salary  appropriations  for  salaries  of  school  personnel  such 
salary  expenditures  shall  be  made  "according  to  the  Index  Salary  Schedule 
established  by  the  State  Board  of  Education  and  approved  by  the  1969 
General  Assembly."  Section  17  is  not  a  restriction  on  the  authority  to 
make  transfers  under  G.S.  143-23. 

This  opinion  is  directed  solely  to  the  question  as  to  whether  legal  authority 
exists  to  transfer  funds  as  requested.  Whether  such  funds  should  be 
transferred  or  not  is  a  matter  of  executive  policy,  and  this  opinion  is  not 
intended  to  suggest  the  answer  to  any  policy  question. 

It  should  be  pointed  out  in  conclusion  that  no  appellate  court  thus  far  has 
had  occasion  to  construe  G.S.  143-23  as  to  the  proper  interpretation  of  the 
law. 

Robert   Morgan,   Attorney   General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


15  March  1969 

Subject:  Education;   Vocational  Education;   Right  to  Retain  House 

Built  by  Classes  as  Home  for  Principal 

Requested  by:      Mr.  John  E.  Rooks 
Superintendent 
Jones  County  Public  Schools 

Question:  May    house    constructed    by    vocational    education    classes 

be  retained   and   used  as  a  home  for  principal  who  pays 
maintenance  type   rent? 
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Conclusion:  A    county   board    of    education    may    retain    a    home    con- 

structed by  vocational  education  classes  and  use  it  as  a 
home  for  a  principal  on  a  rental  basis. 

The  vocational  educational  education  classes  of  the  Jones  County  public 
schools  as  a  part  of  their  training  are  engaged  in  the  process  of  con- 
structing a  house.  G.S.  115-241  provides  as  follows: 

"When  any  such  building  is  completed,  the  governing  body  of  the 
local  school  administrative  unit,  upon  finding  that  such  building 
is  not  needed  for  public  school  purposes,  shall  sell  the  same  at 
public  auction  in  the  same  manner  and  by  the  same  procedure  as 
is  provided  in  subsection  (a)   of  G.S.  115-126.  ,  .  ." 

It  will  be  seen  from  the  above  quoted  portion  of  the  statute  that  if  the 
building  is  needed  for  public  school  purposes  the  implication  is  that  it 
may  be  retained  by  the  Board.  Inasmuch  as  the  Board  can  secure  a  better 
type  of  principal  by  using  this  house  as  a  home  for  the  principal  on  a 
maintenance  rental  basis,  then  this  would  be  a  public  school  purpose,  and 
the   house   may   be    retained. 

Robert    Morgan,    Attorney    General 

Ralph  Moody, 

Deputy   Attorney   General 

10  January  1969 

Subject:  Education;   Vocational   Rehabilitation;    Residence   Require- 

ment for  Eligibility  for  Services  of  State  Department 

Requested  by:     Mr.   Claude  A.   Myer,   Director 

Division    of    Vocational    Rehabilitation 
Department  of  Public  Instruction 

Conclusion:  The    residence    requirement    promulgated    by   the    Division 

of  Vocational  Rehabilitation  of  the  Department  of  Public 
,  Instruction    contained    in    Section    8.3    of    the    State    Plan 

may  be  deleted  without  violating  Article  30  of  Chapter  115 
of  the  North  Carolina  General  Statutes  setting  forth  the 
requirements  and  duties  of  the  Division  of  Vocational  Re- 
habilitation. As  presently  stated  in  the  State  Plan,  for 
an  individual  to  be  eligible  for  vocational  rehabilitation 
services  he  must  be  a  voluntary,  permanent  resident  of  the 
State. 

In  your  letter  of  January  6th  you  state  that  the  Division  of  Vocational 
Rehabilitation  is  presently  providing  vocational  rehabilitation  to  residents 
of  North  Carolina  under  the  North  Carolina  Vocational  Rehabilitation 
Plan  which  provides  in  Section  8.3  of  the  plan: 

"An  individual  must  be  a  resident  of  the  State  in  order  to  be 
eligible  for  Vocational  Rehabilitation  services.  Residence  is  defined 
as  the  place  in  which  an  individual  lives  voluntarily,  and  for  other 
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than  a  temporary  purpose.  Residency  requirements  are  not  appli- 
cable to  disability  beneficiaries  whose  rehabilitation  is  paid  from 
trust  funds." 

The  Rehabilitation  Services  Administration  of  the  Department  of  Health, 
Education  and  Welfare  has  recommended  that  the  State  Vocational  Re- 
habilitation Agency  take  necessary  action  to  delete  residence  requirements 
which  exclude  from  services  any  individual  who  is  present  in  the  State  and 
otherwise  eligible  in  order  to  meet  Rehabilitation  Services  Administration 
regulations  and  guides  by  July  1,  1969.  You  asked  to  be  advised  whether 
there  are  any  State  laws  which  would  preclude  your  agency's  deletion 
of  the  present  residency  requirement  as  stated  in  the  State  Plan  and 
quoted  hereinabove. 

Upon  careful  review  of  Article  30  of  Chapter  115  of  the  North  Carolina 
General  Statutes  which  sets  forth  the  requirements  and  duties  of  the 
Division  of  Vocational  Rehabilitation,  we  are  of  the  opinion  that  the 
residence  requirement  presently  contained  in  the  State  Plan  may  be  deleted. 
We  think  such  a  deletion  is  in  order  so  that  the  Division  of  Vocational 
Rehabilitation  will  be  in  compliance  with  Section  5(a)  of  the  Vocational 
Rehabilitation  Act,   1967   amendment. 

Robert    Morgan,    Attorney    General 
Andrew  A.  Vanore,  Jr., 
Staff  Attorney 


8  April  1969 
Subject: 


Requested  by: 


Question : 


Conclusion : 


Education;  Workmen's  Compensation;  Authority  of  Board 
of  Education  to  Compensate  Injured  Employee  from 
School  Funds;  Reservation  of  Sick  Leave  of  Employee 
until  Workmen's  Compensation  Benefits  have  been  Ex- 
hausted 

Mr.  D.  W.  Baucom 

Director,  Transportation  Department 

Charlotte-Mecklenburg  Schools 

May  a  local  board  of  education  use  local  tax  money  to 
pay  an  employee,  who  is  absent  due  to  on-the-job  injury, 
the  difference  between  compensation  received  from  work- 
men's compensation  and  his  regular  salary;  and  in  the 
same  case  could  the  employee's  accumulated  sick  leave  be 
reserved  until  the  benefits  of  workmen's  compensation  have 
been  exhausted? 

The  local  board  of  education  may  not  use  local  tax  money 
to  pay  an  employee,  who  is  absent  due  to  on-the-job  in- 
jury, the  difference  between  workmen's  compensation  and 
his  regular  salary.  The  board  of  education  may  reserve 
the  employee's  accumulated  sick  leave  until  workmen's 
compensation  benefits  have  been  exhausted. 


40] 


ATTORNEY  GENERAL   OPINIONS 


291 


It  is  true  that  G.S.  115-78(b)  (5)  under  the  subject  of  "Fixed  Charges" 
provides  for  a  payment  of  workmen's  compensation  and  "compensation  to 
injured  employees."  However,  the  plan  of  compensation  for  injured  em- 
ployees is  the  benefits  received  under  the  Workmen's  Compensation  Act. 
The  item  "compensation  to  injured  employees"  is  where  the  board  of 
education  becomes  a  self -insurer ;  therefore,  no  further  compensation 
may  be  provided  other  than  the  provision  made  under  the  Workmen's 
Compensation  Act. 

There  is  no  reason  why  the  board  of  education  cannot  reserve  accumulated 
sick  leave  until  benefits  in  the  plan  of  workmen's  compensation  have  been 
exhausted  if  the  board  adopts  this  as  a  regulation  applicable  to  all  em- 
ployees. 

Robert   Morgan,   Attorney   General 

Ralph  Moody, 

Deputy   Attorney   General 


ELECTIONS 


20  April  1970 

Subject:  Elections;    Assistants;   Appointment  of  in   Each   Precinct 

Requested  by:     Mr.  Alex  Brock,  Executive  Secretary 
State  Board  of  Elections 

Question:  How  many  assistants  may  be  appointed  in  a  precinct,  and 

must  equal  numbers  from  political  parties  be  appointed? 

Conclusion:  The  only  qualifications  for  an  assistant  are  that  he  must 

be  a  qualified  voter  of  his  precinct,  and  he  must  take 
the  oath  prescribed  in  G.S.  163-41  (a).  Thus,  there 
is  no  statutory  requirement  that  an  assistant  belong  to 
any  political  party.  The  statute  does  not  require  assistants 
■•-  to  be   appointed,  but  merely  grants  the   authority  to   the 

county  board  of  elections  to  do  so  in  its  discretion.  The 
number  to  be  appointed  in  each  precinct  is  specifically 
controlled  by  the  statute.  In  a  precinct  having  no  voting 
machines,  one  assistant  may  be  appointed  for  each  300 
voters  registered  therein.  In  precincts  having  voting  ma- 
chines, one  assistant  for  each  500  registered  voters  therein 
may  be  appointed. 

There  is  no  requirement  as  to  when  they  must  be  appointed.  However, 
they  must  be  sworn  in  before  the  polls  open  on  the  morning  of  the  pri- 
mary or  election.    (G.S.   163-41  (a).) 

Robert   Morgan,    Attorney   General 
James  F.  Bullock, 
Deputy  Attorney   General 
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30  April  1970 

Subject:  Elections;    Filling  Vacancies  Among  Nominees  Occurring 

after  Nomination  and  Before  the  General  Election;  Con- 
flict of   Interest 

Requested  by:     Miss    Floy    Wilkinson,    Secretary 
Iredell  County  Board  of  Elections 

Questions:  (1)     When   a   candidate   has   been   nominated   for   county 

commissioner  but  resigns  before  the  general  election,  does 
G.S.  163-114  contemplate  an  order  from  the  county  board 
of  elections  before  filling  the  vacancy? 

(2)      Would    a    person    be    disqualified    as    a    nominee    for 
,  county   commissioner   when   he   has   a    daughter   employed 

by  the  county  social  services  department? 

Conclusions:  (1)  G.S.  163-114  provides  that  if  a  person  nominated 
as  a  candidate,  for  any  elective  county  office,  dies,  resigns, 
or  for  any  reason  becomes  ineligible  or  disqualified  before 
the  date  of  the  general  election,  the  vacancy  shall  be 
filled  by  appointment  of  the  county  executive  committee 
of  the  political  party  in  which  the  vacancy  arises,  but  if 
the  vacancy  is  from  a  cause  other  than  death,  the  vacancy 
shall  not  be  filled  unless  the  county  board  of  elections 
issues  an  order  to  that  effect.  This  section  should  be  con- 
strued with  G.S.  163-139  as  to  the  reprinting  of  ballots 
for  the  general  election  when  there  has  been  a  substitute 
candidate  named. 

(2)  We  find  no  statute  which  would  prevent  a  person 
from  being  a  candidate  for  county  commissioner  merely 
because  his  daughter  is  employed  by  the  county  social 
services   department. 

Robert   Morgan,    Attorney   General 
James  F.  Bullock, 
Deputy  Attorney   General 


19  March  1970 
Subject: 


Elections;     General    Assembly;     Single    Shot    Voting    for 
Members  of  House  of  Representatives;   District  Office 


Requested  by:     Mr.  Dickson  McLean 

Attorney  for   Robeson   County   Board   of   Elections 

Question:  Is  G.S.   163-151(3),  which  prohibits  single-shot  voting  in 

primary  elections  for  county  offices  in  Robeson  County, 
applicable  to  the  primary  election  for  members  of  the 
House  of  Representatives  in  the  24th  District  composed 
of    Robeson,    Hoke    and    Scotland    Counties? 

Conclusion :  No. 
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G.S.  120-2  creates  49  representative  districts  for  the  purpose  of  nominating 
and  electing  members  of  the  House  of  Representatives.  G.S.  163-151(3) 
provides  that  in  a  primary  election  for  county  offices  in  Robeson  County, 
the  voter  shall  cast  his  vote  for  as  many  candidates  as  there  are  positions 
to  be  filled  in  an  office,  if  there  are  multiple  positions  to  be  filled  in  a  single 
office.  Since  the  nomination  of  members  of  the  House  of  Representatives 
is  for  a  district  office,  rather  than  a  county  office,  G.S.  163-151(3)  would 
not  apply,  and  a  voter  may  vote  for  only  one  candidate  if  he  so  desires. 

Robert    Morgan,    Attorney    General 
James   F.    Bullock, 
Deputy  Attorney   General 


27  March  1970 
Subject: 


Elections;  Primaries;  "Single-Shot"  Voting;  Non-Partisan 
County  Board  of  Education  Election 


Requested  by:     Mr.   Thomas  H.   Morris,   Chairman 
Lenoir  County  Board  of  Elections 

Question:  Are    the    provisions    of    G.S.    163-151(3),    which    prohibit 

"single  shot"  voting  in  certain  county  primary  elections, 
applicable  to  a  county  board  of  education  election  which 
is  non-partisan,  required  by  G.S.  115-19,  but  is  held  at 
the  same  time  as  the  regular  county  primary? 

Conclusion:  No.     There    is    no    primary    election    held    in    connection 

with  the  election  of  county  boards  of  education  held 
pursuant  to  G.S.  115-19.  Although  the  election  is  held  at 
the  time  of  the  primary,  it  is  in  fact  a  general  election 
for  school  board  members,  and  the  persons  receiving  the 
highest  number  of  votes  shall  be  elected  as  provided  therein. 
It  is  apparent  that  the  language  in  G.S.  115-19  "except 
as  otherwise  provided  herein,  the  election  shall  be  con- 
ducted according  to  the  provisions  of  Chapter  163  of  the 
General  Statutes  then  governing  primary  elections  .  .  ." 
cannot  be  complied  with  in  every  regard,  since  some  of 
•    the   primary  laws  simply  are  not  adaptable  to  a  regular 

;  election. 

G.S.  163-104  provides  unless  otherwise  provided  in  this  chapter,  primary 
elections  shall  be  governed  by  the  general  election  laws  of  this   State. 

G.S.  163-151(3)  is  in  Article  13  of  Chapter  163,  entitled  "General  In- 
structions", and  relates  to  the  marking  of  ballots  in  both  a  primary 
and  election.  It  provides  that  in  a  primary  election  in  Lenoir  County, 
if  there  are  multiple  positions  to  be  filled  in  a  single  office,  the  voter 
shall  cast  his  vote  for  as  many  candidates  as  there  are  positions  to  be 
filled  in  that  office. 
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The  school  board  election  is  not  a  primary  election.  Therefore  G.S. 
163-151(3)  would  not  apply  and  a  voter  may  cast  his  vote  for  only  one 
candidate   should  he  so  desire. 

Robert   Morgan,   Attorney   General 
James  F.  Bullock, 
Deputy  Attorney  General 


27  April  1970 

Subject:  Elections;    Primaries;    Statutes;    Construction   of    Statute 

Which  Amends  Prior  Law  but  Erroneously  Cites  Section 

Requested  by:     Mr.  Hiram  H.  Ward 

Davidson  County  Attorney 

Question:  Did    Chapter    353,    Session    Laws    of    1957,    amend    G.S. 

163-175,  1955  Supplement,  so  as  to  prohibit  single  shot 
voting  in  primary  elections  in  Davidson  County,  although 
Chapter  353  purports  to  amend  G.S.   163-178? 

Conclusion:  Yes.    It  is  an  ancient  maxim  of  law  that  if  a  later  statute 

,:,,.  especially    refers    to    a    designated    section    of    an    earlier 

;  act,    to    which    it    can    have    no    application,    but   there    is 

another  section  of  the  prior  act  to  which,  and  to  which 
alone,  in  view  of  the  subject  matter,  the  latter  act  can 
properly  refer,  it  will  be  read  according  to  the  manifest 
purpose  of  the  Legislature,  and  the  misdescription  will 
not  vitiate.  Application  of  this  principle  leads  to  the  con- 
clusion that  Chapter  353,  Session  Laws  of  1957  prohibits 
single-shot  voting  in  primary  elections  in  Davidson  County, 
and  that  it  was  not  repealed  by  Chapter  775,  Session  Laws 
of  1967. 

Chapter  353,  Session  Laws  of  1957,  was  an  Act  "To  Amend  G.S.  163-178 
Relating  to  the  Marking  of  Ballots  in  Primary  Elections  in  Davidson 
County".  Section  1  of  the  Act  reads: 

"G.S.  163-178,  as  it  appears  in  the  1955  Supplement  to  the  General 
Statutes,  is  amended  by  adding  at  the  end  thereof  the  following: 
'In  Davidson  County  the  paragraph  numbered  6  above  shall  apply 
to  primary  elections  in  said  County'." 

Examination  of  the  1955  Supplement  to  Volume  3C  reveals  that  it  does  not 
contain  a  G.S.  163-178.  The  only  section  of  Chapter  163,  as  contained  in 
the  1955  Supplement,  which  relates  to  marking  of  ballots  is  G.S.  163-175, 
and  the  only  section  that  contained  a  paragraph  numbered  6  was  G.S. 
163-175.  In  addition,  G.S.  163-175  began  on  page  113  and  continued  onto 
page  114.  The  next  section  immediately  following  G.S.  163-175  was  G.S. 
163-179.  Thus,  it  is  apparent  that  the  draftsman  of  Chapter  353,  Session 
Laws  of  1957  assumed  that  he  was  amending  the  end  of  G.S.  163-178  but 
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intended  to  amend  G.S.  163-175,  subparagraph  6,  which  related  to  the 
marking  of  ballots  in  county  and  municipal  primary  elections  when  there 
are  group  candidates,  and  required  the  voter  to  vote  for  as  many  can- 
didates as  there  were  positions  to  be  filled  in  order  for  the  ballot  to  be 
counted. 

Chapter  353,  Sessions  Laws  of  1957,  is,  in  effect,  a  local  act  relating  to 
Davidson  County  and  was  not  repealed  when  Chapter  163  was  rewritten 
by  Chapter  775,  Session  Laws  of  1967,  since  Section  2  thereof  provides  that 
local  and  special  acts  relating  to  primaries  are  not  repealed.  Thus,  David- 
son County  should  have  appeared  in  that  list  of  counties  presently  appear- 
ing in  G.S.  163-151(3). 

Robert   Morgan,    Attorney   General 
James  F.   Bullock, 
Deputy  Attorney   General 


14  May  1970 

Subject:  Elections;    Primaries;    Withdrawal    of    Candidate    Before 

Second  Primary 

Requested  by:     Mr.  C.  Frank  Griffin 

Attorney,  Union  County  Board  of  Elections 

Question:  May  a  candidate  who  failed  to  receive  a  majority  vote  in 

the  primary  withdraw  as  a  candidate  when  the  candidate 
having  the  next  highest  number  of  votes  has  called  for  a 
second  primary? 

Conclusion :  No. 

Prior  to  the  rewriting  of  Chapter  163  in  1967,  G.S.  163-140  provided  that 
either  of  the  candidates  entitled  to  particpate  in  a  second  primary  could 
withdraw  and  the  other  would  be  declared  the  nominee.  The  present  statute, 
G.S.  163-111,  does  not  contain  any  provision  for  a  candidate  to  withdraw. 
G.S.  163-113  provides  that  a  nominee  shall  not  be  permitted  to  resign  as  a 
candidate  unless  at  least  30  days  before  the  general  election  he  requests 
to  withdraw.  In  the  instant  circumstances,  the  person  is  not  yet  a  nominee. 
G.S.  163-114  permits  a  nominee  to  resign  and  provides  for  the  filling  of 
the  vacancy  by  the  appropriate  executive  committee. 

Thus,  the  candidate  may  not  withdraw  between  the  primary  and  second 
primary  which  has  been  called,  but  should  he  become  a  nominee  after  the 
second  primary,  he  may  resign  as  provided  in  G.S.  163-114. 

Robert    Morgan,    Attorney    General 
James   F.    Bullock, 
Deputy   Attorney   General 
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GENERAL  ASSEMBLY 

8  December  1969 

Subject:  General  Assembly;    Legislative   Services  Commission;    Au- 

thority to  Contract  for  Services  for  the  General  Assembly; 
Computerized  Statutory  Retrieval  System 

Requested  by:     Honorable   N.   Hector  McGeachey  and 
Philip  P.   Godwin,   Co-Chairmen 
Legislative  Services  Commission 
North  Carolina  General  Assembly 

Question:  Does  the  Legislative  Services  Commission  have  the  author- 

ity to  contract  for  a  computerized  statutory  retrieval  sys- 
tem without  specific  prior  approval  of  the  General 
Assembly? 

Conclusion:  Subject  to  the  availability  of  funds,  the  Legislative  Services 

Commission  has  the  authority  to  contract  for  a  com- 
puterized statutory  retrieval  system  without  prior  approval 
of  the  General  Assembly.  ^ 

The  Legislative  Services  Commission  was  established  by  the  1969  General 
Assembly  (Chapter  1184  of  the  1969  Session  Laws  codified  as  G.S.  120-31, 
et  seq) .  As  to  the  authority  of  the  Legislative  Services  Commission  to 
contract  between  sessions  without  requirement  of  further  specific  approval 
by  the  General  Assembly  as  a  whole,  G.S.  120-32  gives  the  Commission 
authority  to 

(4)  Contract  for  services  required  for  the  operation  of  the 
General  Assembly,  its  agencies  and  commissions;  however,  any 
departure  from  established  operating  procedures  requiring  a 
substantial  expenditure  of  funds,  shall  be  approved  by  appropri- 
ate resolution  of  the  General  Assembly  .... 

The  General  Assembly  adopted  the  use  of  a  computer  for  the  preparation 
and  processing  of  bills  and  ratified  acts  during  the  1969  General  Assem- 
bly. The  proposed  statutory  retrieval  system  is  an  extension  of  the  use  of 
the  computer  to  aid  in  the  drafting  process.  Although  it  would  require 
the  expenditure  of  additional  sums  for  increased  use  of  the  computer, 
the  implementation  of  computerized  statutory  retrieval  would  not  involve 
a  "departure  from  established  operating  procedures."  The  introduction, 
committee  processes,  enactment  and  ratification  of  bills  would  not  be  affected 
procedurally.  Statutory  retrieval  would  merely  be  a  drafting  aid  for  the 
General  Assembly  and  its  commissions. 

Therefore,  it  is  concluded  that  the  Commission  has  the  authority  to  con- 
tract for  computerized  statutory  retrieval,  assuming  that  funds  are 
available. 

Robert   Morgan,    Attorney    General 
(Mrs.)    Christine   Y.   Denson, 
Staff   Attorney 


40] 


ATTORNEY   GENERAL   OPINIONS 


297 


25  February  1970 

Subject:  General  Assembly;    Legislative   Services  Commission;    Au- 

thority to  Purchase  Electronic  Voting  Equipment;  G.S. 
120-32 

Requested  by:     Honorable  Philip  P.  Godwin  and 

N.  Hector  McGeachey,  Jr.,  Co-Chairmen 
Legislative   Services   Commission 
North  Carolina  General  Assembly 

Question:  Does   Chapter   1184,   Session   Laws  of  1969,   authorize  the 

Legislative  Services  Commission  to  purchase  electronic 
voting  equipment  for  installation  in  the  House  and  Senate 
chambers  at  a  cost  of  approximately  $200,000? 

Conclusion:  G.S.  120-32,  as  enacted  by  Chapter  1184,  Session  Laws  of 

1969,  provides:  "The  Legislative  Services  Commission  is 
hereby  authorized  to:  (3)  acquire  and  dispose  of  furnish- 
ings, furniture,  equipment,  and  supplies  required  by  the 
General  Assembly,  its  agencies  and  commissions  and  main- 
tain custody  of  same  between  sessions  .  .  ."  (Emphasis 
added.) 

The  word  "equipment"  usually  covers  everything  except  personnel,  needed 
for  efficient  operation  or  service. 

The  key  phrase  in  the  above  statute  is:  "required  by  the  General  Assem- 
bly". The  statute  authorizes  the  Commission  to  acquire  "equipment",  but 
whether  the  electronic  voting  equipment  is  "required  by  the  General 
Assembly"  involves  a  determination  to  be  made  by  the  Commission  or 
the  General  Assembly,  and  not  by  the  Attorney  General. 

Therefore,  if  the  electronic  voting  equipment  is  required  by  the  General 
Assembly,  its  purchase  by  the  Commission  is  authorized  by  G.S.  120-32(3). 

Robert    Morgan,    Attorney    General 
James   F.   Bullock, 
^  Deputy   Attorney   General 


31  January  1969 

Subject:  General  Assembly;  Members;  Compensation;  Effect  of  1968 

Constitutional  Amendment 

Requested  by:     Lieutenant-Governor  Pat  Taylor,   President  of  the  Senate 
and  Honorable  Earl  Vaughn,  Speaker  of  the  House 

Questions:  (1)      Is  implementing  legislation  now  necessary  to  establish 

the  compensation  of  the  current  General  Assembly? 

(2)      Since    implementing   legislation   is   deemed   necessary 
'-  and  proper,  may  this  General  Assembly  allow  themselves 

additional    compensation    or    must    they    serve    under    the 
compensation  of  the  past  General  Assembly? 
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(3)  What  does  the  word  "compensation"  include  as  used 
in  the  new  constitutional  provision? 

(4)  What    legislation    may    be    enacted    regarding    sub- 
sistence and   travel   allowance? 

Conclusions:         (1)     Implementing  legislation  is  deemed  appropriate  and 
^  necessary   to   establish   compensation   of  the   current  Gen- 

eral Assembly  and  it  is  recommended  that  the  provisions 
of  G.S.  120-3  be  re-enacted. 

(2)  The  members  and  officers  of  the  General  Assembly 
,  may  not  establish  compensation  for  their  services  for  the 
current  term  at  a  higher  rate  than  that  received  by  the 
members  and  officers  of  the  last  General  Assembly.  Any 
legislation  enacted  to  increase  the  compensation  of  the 
members  and  officers  may  not  become  effective  until  the 
'•  next  regular  session  of  the   General  Assembly. 


(3)  The  word  "compensation"  includes  only  the  per  diem 
or  salary  amount  enacted  by  the  General  Assembly  spe- 
cifically as  "compensation." 

(4)  G.S.  120-3.1  and  120-4  have  not  been  affected  by  the 
new  constitutional  provision.  Subsistence  and  travel  allow- 
ances may  be  increased  by  any  General  Assembly  for  its 
own  session. 

Legislative  and  Constitutional  History  in  North  Carolina 

Article  11,  Section  28  of  the  Constitution  of  North  Carolina  is  the  section 
pertinent  to  the  pay  of  legislators.  By  Chapter  391  of  the  1967  Session 
Laws,  the  General  Assembly  proposed  to  the  electorate  an  amendment  to 
this  provision  so  that  it  would  read  as  follows: 

"The  members  and  officers  of  the  General  Assembly  shall  receive 
for  their  services  a  compensation  to  be  established  by  the  General 
Assembly.  An  increase  in  the  compensation  of  members  shall  be- 
come effective  at  the  beginning  of  the  next  Regular  Session  of 
the  General  Assembly." 

This  was  to  become  effective  upon  receiving  a  majority  of  the  votes  cast 
in  the  November  election  and  upon  the  certification  of  the  results.  The 
amendment  was  certified  on  November  26,  1968. 

Section  28  of  Article  II  of  the  Constitution  has  several  times  been  amended. 

In  1955  an  amendment  was  proposed  which  passed  providing  that  the 
members  of  the  General  Assembly  would  receive  a  certain  per  diem  and 
in  addition  "such  subsistence  and  travel  allowance  as  shall  be  established 
by  law;  provided,  such  allowances  shall  not  exceed  those  established  for 
State  boards  and  commissions  generally." 
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The  amendment  proposed  in  1949  which  passed  contained  a  per  diem  but 
no  such  clause  allowing  subsistence  and  travel  allowance. 

The  amendment  proposed  in  1947  which  gave  a  lump-sum  salary  and  the 
amendment  which  was  proposed  in  1945  adding  a  travel  and  subsistence 
allowance  to  the  already  existing  provision  both  failed  passage  by  the 
electorate. 

The  1927  Legislature  proposed  an  amendment  to  this  section  providing 
for  a  lump-sum  salary  for  the  regular  session  and  a  per  diem  in  event 
of  extra  session.  This  provision  passed.  It  was  to  this  that  the  General 
Assembly  of  1945  had  attempted  to  add  the  ill-fated  travel  expenses  and 
subsistence  allowance. 

Amendments  proposed  in  1924  giving  lump-sum  salary  payments  and  a 
mileage  rate  and  one  proposed  in  1921  to  the  same  general  effect,  except 
that  it  was  a  per  diem  and  a  mileage  rate,  both  failed  of  passage  by  the 
electorate. 

The  first  provision  of  Article  II,  Section  28  was  adopted  by  the  Convention 
of  1874  providing  a  per  diem  for  both  the  regular  and  extra  sessions  and 
also  a  travel  allowance. 

The  statutory  implementation  of  this  constitutional  provision  is  presently 
contained  in  G.S.  120-3  through  120-4. 

G.S.  120-3  provides  generally  as  follows: 

(a)  'Compensation'  at  the  rate  of  $15  per  day  will  be  allowed 
for  the  regular  and  extra  sessions.  The  presiding  officer  shall 
receive  $20  a  day. 

(b)  These  payments  may  be  made  in  installments  or  on  a  per 
diem   up   to   the   maximum   allowed   in    (a). 

(c)  The  individual  members  may  elect  to  extend  their  dis- 
bursement pay  over  two  years.  Such  election  is  irrevocable  and 
certain  other  administrative  procedures  are  provided  for. 

G.S.  120-3.1  provides  as  follows: 

(a)  In  addition  to  the  'compensation'  included  in  the  Constitu- 
tion, members  shall  receive  a  subsistence  and  travel  allowance  as 
provided  in    (b)    and    (c). 

(b)  Travel  shall  be  allowed  for  expenses  actually  incurred.  Mem- 
bers are  limited  to  one  trip  a  week  during  the  session  and  at  the 
rate  of  boards  and  commissions  generally. 

(c)  In  addition,  if  they  are  authorized  to  perform  legislative 
duties  outside  of  Raleigh,  then  travel  and  subsistence  will  be 
allowed  not  to  exceed  that  of  state  boards  and  commissions.  There 
is  a  provision  that  they  will  not  be  paid  in  Raleigh ;  however,  there 
is  a  provision  that  says  subsistence  allowance  for  expenses  in- 
curred in  connection  with  their  duties  in  the  sum  of  the  maximum 
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authorized  as  subsistence  for  members  of  State  boards  and  com- 
missions generally  shall  be  paid  members  and  presiding  officers 
for  each  day  during  which  the  General  Assembly  remains  in 
session. 

G.S.  120-4  provides  that  for  each  day  in  the  service  of  the  State  while 
the  General  Assembly  is  not  in  session,  the  presiding  officers  of  both 
Houses  shall  receive  a  subsistence  and  travel  allowance  at  the  rates  for 
State  boards  and  commissions  generally.  Also,  cost  of  secretaries,  postage, 
etc.,  shall  be  charged  against  the  funds  of  the  Legislative  Research  Com- 
mission. 

The  provisions  of  G.S.  120-3  have  not  been  changed  in  substantial  form 
except  to  comply  with  the  various  amounts  provided  in  the  Constitution. 
Nor  has  G.S.  120-4  been  changed  substantially.  The  only  changes  pertinent 
to  the  present  inquiry  would  seem  to  be  those  made  in  G.S.  120-3.1  spe- 
cifically as  to  those  allowing  a  subsistence  allowance. 

Case  Law  in  North  Carolina 

Only  one  case  has  been  specifically  decided  on  Article  II,  Section  28  of  the 
Constitution,  although  a  second  case  bears  on  the  question  of  letting  a 
body  set  its  own  salary  and  expenses. 

In  Kendall  v  Stafford,  178  N.C.  461  (1919),  the  facts  were  that  the  charter 
of  the  City  of  Greensboro  fixed  the  salaries  of  its  commissioners  at  a 
definite  sum  and  that  each  of  the  commissioners  had  voted  themselves  an 
increase  over  a  period  of  time.  Our  Court  says  at  page  464:  "The  public 
policy  of  the  State,  found  in  the  statutes  or  judicial  decisions,  has  been 
pronounced  against  permitting  one  to  sit  in  judgment  on  his  own  cause, 
or  to  act  on  a  matter  affecting  the  public  when  he  has  a  direct  pecuniary 
interest,  and  this  is  a  principle  of  the  common  law  which  has  existed  for 
hundreds  of  years."  The  court  says  that  "fix"  would  not  here  apply 
since  the  commissioners'  salaries  were  already  definitely  set  and  that  fix 
does  not  include  the  word  "increase". 

The  Court  says  that  though  the  defendants  come  within  the  literal  mean- 
ing of  the  statute,  they  do  not  come  within  the  spirit  since  this  consideration 
of  public  policy  is  so  strong.  The  Court  concludes  that  a  question  of  increase 
in  salaries  can  only  be  decided  by  the  people  instead  of  those  who  would 
benefit  by  the  increase.  It  is  interesting  to  note  that  in  the  concurring 
opinion  beginning  on  page  468  Chief  Justice  Clark  draws  the  analogy  to 
not  allowing  State  legislators  to  fix  their  own  pay.  The  Chief  Justice  points 
out  that  it  was  part  of  the  history  of  North  Carolina  as  well  as  all  other 
states  that  at  each  session  of  the  legislature  so  much  difference  of  opinion 
existed  as  to  what  was  the  proper  rate  of  pay  that  the  entire  session  would 
be  consumed  in  trying  to  settle  this  particular  matter.  To  avoid  this,  the 
North  Carolina  Constitution  was  written  fixing  the  rate  of  pay.  He  says 
at  pages  468-469 : 

"Public  opinion  deemed  it  inexpedient,  as  well  as  an  impropriety 
that  officials  should  fix  their  own  pay.   For  the   same  reason,  a 
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similar  change  was  made  in  the  Constitution  of  nearly  all  the 
other  states,  fixing  the  compensation  of  members  of  the  Legis- 
lature. By  reason  of  the  increased  cost  of  living,  this  compensa- 
tion has  now  become  inadequate.  But  to  meet  this,  wherever  a 
constitutional  amendment  has  been  made,  it  has  increased  the  rate 
of  compensation,  and  not  restored  to  the  Legislature  the  former 
power  of  fixing  the  compensation  of  its  own  members." 

The  only  case  dealing  specifically  with  this  constitutional  provision  is 
that  of  In  Re  Advisory  Opinion  Touching  Proposed  Legislation  to  Provide 
Subsistence  and  Travel  Allowance  for  Members  of  the  General  Assembly, 
227  N.C.  705,  41  SE  2d  749   (1947). 

There  was  pending  in  the  General  Assembly  a  bill  allowing  the  members 
to  be  entitled  to  the  same  subsistence  and  travel  allowance  as  provided 
by  law  for  State  officials  and  employees.  The  question  was  whether  or 
not  this  would  be  a  valid  exercise  of  the  legislative  power.  The  Court 
says  that  this  bill  would  provide  a  subsistence  and  travel  allowance  for 
members  of  the  General  Assembly  "in  addition  to  the  compensation  fixed 
for  their  services  by  constitutional  provision." 

The  Court  indicates  that  the  people  of  North  Carolina  through  the  Con- 
stitution have  fixed  the  salaries  and  that  a  proposed  amendment  on  the 
expense  allowance  was  defeated  in  the  general  election  of  1946.  The  Court 
also  indicates  that  another  amendment  would  be  voted  on  at  the  next 
general  election.  (It  is  interesting  to  note  that  there  was  indeed  such 
a  provision  in  the  1945  General  Assembly  but  that,  instead  of  adding  a 
subsistence  allowance  in  their  ill-fated  1947  proposals,  the  General  Assem- 
bly merely  increased  their  proposed  salary  from  $600  to  $1,200  per  session, 
thus  probably  including  subsistence.) 

The  Court  concludes  at  page  707: 

"While  the  General  Assembly  is  authorized  to  fix  the  compensation 
of  other  officials,  the  people  have  reserved  to  themselves  the  right 
to  determine  the  amount  which  the  members  of  the  General 
Assembly  shall  be  paid.  The  object  of  the  reservation  is  to  relieve 
those  in  high  public  office  from  the  necessity  of  passing  upon  a 
matter  in  which  they  have  a  direct  pecuniary  interest. 

It  has  long  been  a  rule  of  general  observance  that  self  interest 
disqualifies  one  from  acting  in  a  public  capacity  where  unbiased 
'       judgment    is    required.    .    .    .    Such    was    the    direct    holding    in 
Kendall  v  Stafford  .... 

".  .  .  It  is  generally  held  that  a  legislative  body  has  no  power 
to  provide  subsistence  and  travel  allowance  for  its  members  in 
excess  of  or  in  addition  to  the  compensation  fixed  by  constitutional 
provision." 

The  court  concludes  that  the  statute  is  unconstitutional. 

The  case  law  in  other  jurisdictions  is  briefly  summarized  below. 
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Argument 

I.  Implementing  legislation  is  deemed  not  to  be  necessary. 

Most  recently,  in  the  case  of  Fullam  v  Brock,  271  N.C.  145  (1967), 
the  Supreme  Court  has  held  that  anticipatory  legislation  of  the  legislature 
could,  properly,  be  put  into  effect  upon  certification  of  a  constitutional 
amendment.  It  is  true  that  the  legislation  in  that  particular  case,  having 
to  do  with  the  dissent  of  the  husband  to  his  wife's  will,  was  enacted  spe- 
cifically in  anticipation  of  a  constitutional  change.  There  is  no  indication 
that  our  statutory  provisions  here  anticipated  the  1967  change.  However, 
I  think  the  same  principles  would  apply.  The  Court  notes  the  effective  date 
of  the  legislation  and  that  it  was  constitutional  after  the  new  constitu- 
tional provision  was  certified.  It  then  gives  effect  to  that  legislation  and  I 
would  think  this  would  be  analogous  situation.  However,  out  of  an 
abundance  of  caution,  the  Legislature  might  wish  to  enact  an  identical 
statute  with  the  indication  that,  while  it  doesn't  deem  implementing  legis- 
lation to  be  necessary,  it  is,  as  a  matter  of  form  and  expression  of  their 
policy,  re-enacting  the  old  G.S.  120-3.  There  is  ample  precedent  for  the 
General  Assembly  affecting  their  pay  by  an  increase  which  dates  back 
to  the  beginning  of  the   session. 

II.  Both  the  spirit  and  the  letter  of  the  new  constitutional  pro- 
vision would  seem  to  require  that  the  compensation  in  effect 
for  the  last  General  Assembly  continue  in  effect  for  the 
present    General    Assembly. 

Although  the  present  Legislature  certainly  may  enact  a  new  statute  fixing 
the  compensation  of  future  Legislatures  at  a  higher  rate  than  they  pres- 
ently receive,  it  is  clear  that  they  do  not  have  the  power  to  raise  their 
own  present  pay.  Whether  or  not  implementing  legislation  is  necessary, 
the  amount  received  by  the  last  Legislature  would  seem  to  be  a  ceiling  for 
the  present  one.  The  Constitution  clearly  states:  "An  increase  in  the  com- 
pensation of  members  shall  become  effective  at  the  beginning  of  the  next 
Regular  Session  of  the  General  Assembly."  Whether  the  pay  of  the  Legis- 
lature is  set  as  previously  by  the  Constitution  and  implementing  statutes 
or  simply  by  an  implementing  statute  as  will  be  done  in  the  future,  any- 
thing more  than  was  paid  the  last  Legislature  would  certainly  be  an  in- 
crease. Thus,  whatever  the  basis  upon  which  that  compensation  is  set,  its 
rate  may  not,  for  the  present  Legislature,  be  increased.  This  not  only 
follows  the  clear  mandate  in  the  new  constitutional  provisions  but  also 
is  in  conformance  with  the  public  policy  discussed  in  the  Kendall  and 
Advisory  Opinion  cases  discussed  above,  where  the  court  said  that  public 
policy  dictated  that  one  should  not  set  his  own  salary.  Although  no  re- 
ported case  that  I  found  had  precisely  the  same  situation  (i.e.,  where  the 
compensation  had  previously  been  set  by  Constitution  and  now  was  to  be 
set  by  statute  and  the  question  was  what  applied  in  the  interim),  the 
clear  language  of  the  Constitution  providing  that  the  Legislature  could 
only  affect  the  compensation  of  future  Legislatures  has  been  upheld  in 
Gallarno  v  Long,  243  N.  W.  719  (Iowa  1932)  ;  and  Re  Interrogatories  by 
the  Governor,  429  P.  2d  304   (Colo.  1967). 
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III.  "Compensation"  does  not  include  subsistence  or  other  expenses. 

Previous  constitutional  provisions  give  a  guide  as  to  what  is  included 
in  the  definition  of  compensation.  For  example,  the  1955  rewrite  of  the 
Constitution  provided  that  the  General  Assembly  would  receive  a  "com- 
pensation for  their  services"  amounting  to  the  per  diem  and  that  the 
presiding  officers  would  receive  a  "compensation"  of  the  same  per  diem. 
That  constitutional  provision  goes  on  to  provide  that  they  shall  also 
receive  subsistence  and  travel  allowance  as  established  by  law,  indicating 
that  subsistence  and  travel  allowance  are  outside  of  the  definition  of 
compensation.  It  is  interesting  to  note  that  in  all  of  the  previous  con- 
stitutional provisions,  whether  calling  for  a  salary  or  per  diem,  the  word 
"compensation"  is  used  only  in  the  context  of  the  salary  or  per  diem  and  the 
mileage  or  subsistence  which  is  allowed  is  always  indicated  as  being  in 
addition  to  that  "compensation".  This  is  even  true  of  the  first  constitutional 
provision  coming  out  of  the  Convention  of  1875. 

G.S.  120-3  refers  in  its  sections  to  "compensation".  G.S.  120-3.1,  making 
provision  for  the  travel  allowance  and  subsistence,  has  provided  that  "in 
addition  to  the  compensation  allowed  in  the  Constitution  .  .  .",  those  ex- 
penses would  be  allowed. 

IV.  The    Legislature    is   free,    independent   of   the    constitutional 
provision,  to  set  its  own  subsistence  at  a  reasonable  rate. 

There  has  been  a  fairly  clear  split  of  judicial  authority  on  the  question 
of  whether  or  not  subsistence  and  travel  allowances  can  be  allowed  in- 
dependent of  the  constitutional  provisions.  Previously,  it  might  be  said 
that  the  majority  of  courts  disallow  these  expenses  if  not  expressly 
mentioned  in  the  Constitution,  the  rationale  usually  being  that  the  Con- 
stitution was  a  specific  grant  of  power  and,  therefore,  any  part  of  com- 
pensation or  expenses  not  expressly  mentioned  could  not  be  dealt  with 
by  the  Legislature.  What  was  once  the  minority  opinion  in  this  area, 
that  is,  that  the  Constitutions  are  only  a  limitation  on  the  power  of  the 
Legislature  and  if  it  is  not  specifically  forbidden,  then  it  is  to  be  allowed, 
is  fast  becoming  a  majority  position  and  certainly  the  more  recent  well- 
reasoned  opinions  adopt  this  view. 

Although  certain  specific  provisions  of  the  various  state  Constitutions  and 

their    constitutional    legislative    history    has    often    been    decisive    in  the 

court's  consideration,  a  summary  of  the  various  jurisdictions  follows  and 
may  indicate  the  directions  of  other  courts. 

Alabama — Hull  v  Blan,  148  S.  601  (1933) — Invalid.  The  court  holds  that 
the  allowed  expenses  are  "personal"  expenses  although  it  says  it  includes 
such  things  as  secretaries,  postage,  telephone  and  the  like.  In  light  of 
legislative  history,  the  per  diem,  the  court  says,  is  intended  to  cover  ex- 
penses of  this  sort.  (This  definition  of  personal  expenses  is  different 
from  that  of  most  courts.) 

Arizona — Earhart  v  Frohmiller,  65  Ariz.  221,  178  P.  2d  436  (1947)— Valid. 
The  statute  allows  any  necessary  expenses  for  subsistence  and  lodging  up 
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to  $10  per  day.  The  court  holds  that  this  is  a  personal,  not  a  legislative 
expense,  but  says  that  the  Constitution  is  a  grant,  not  a  limitation,  of 
power  and  that  such  an  expense  is  not  expressly  forbidden  and,  therefore, 
will  be  allowed.  (This  seems  to  be  one  of  the  more  enlightened,  recent 
decisions.) 

Arkansas — Berry  v  Gordon,  376  S.  W.  2d  279  (1964) — Valid.  The  statute 
here  appropriated  $1,800  for  the  leaders  of  both  Houses  of  the  Legislature 
for  "public  relations".  The  court  says  that  the  Constitution  does  not  spe- 
cifically prohibit  these  charges  and  so  it  will  allow  them  although  they 
must  be  actually  expended.  (Arkansas  amended  its  Constitution,  dropping 
the  prohibition  against  any  compensation  except  that  expressly  provided 
in  the  Constitution  and  that  made  the  difference  in  this  case.) 

California — Collins  v  Reilly,  152  P.  2d  169  (1944) — Valid.  The  statute 
here  in  question  allowed,  in  addition  to  the  specific  salary  and  mileage 
allowed  in  the  Constitution,  the  actual  and  necessary  travelling  expenses 
which  the  court  said  included  room,  board,  etc.,  while  away  from  home. 
The  court  says  there  is  no  express  prohibition  in  the  Constitution;  that 
if  there  is  any  doubt  as  to  the  meaning,  it  should  be  resolved  in  favor 
of  the  Legislature;  and  these  are  necessary  expenses  and  not  compensation. 
(This  seems  to  be  one  of  the  more  recent  forward-looking  holdings.) 

Colorado — Re  Interrogatories  by  the  Governor,  429  P.  2d  304  (1964)  — 
Valid  in  part. — Based  on  the  peculiarities  of  the  statutory  history  here, 
travel  expenses  are  held  to  come  within  the  definition  of  "compensation". 
Florida — Advisory  Opinion  to  the  Governor,  22  S.  2d  398  (1945) — Valid. 
The  court  here  holds  that  a  lump-sum  grant  to  each  legislator  for  neces- 
sary expenses  actually  incurred  is  authorized.  The  court  holds  that  this 
is  not  compensation  and  that  the  resolution  (for  which  an  enabling  act 
would  be  necessary)  clearly  indicates  that  these  are  necessary  expenses. 
(This  is  one  of  the  earliest  opinions  allowing  legislators  necessary  ex- 
penses in  addition  to  compensation.) 

Idaho — Eberle  v  Nelson,  306  P.  2d  1083  (1957)— Valid.  The  court  holds 
that  unless  the  Constitution  expressly  prohibits  it,  necessary  expenses 
may  be  allowed  in  addition  to  compensation.  (Two  earlier  decisions  by  this 
court,  Peck  v  State,  120  P.  2d  820  (1941),  and  State  ex  rel  Wright  v 
Gossett,  113  P.  2d  415  (1941)  held  additional  expense  items  to  be  invalid. 
In  Peck,  however,  the  Legislature  had  attempted  to  do  this  only  by  an 
appropriation  act  and  immediately  after  the  voters  had  disallowed  a  con- 
stitutional increase  in  compensation  and  in  Wright  they  attempted  to  give 
some  interim  expenses  while  the  Constitution  said  the  officers  could  be 
compensated  only  while  in  session.) 

Illinois — Fergus  v  Russell,  270  111.  626,  110  N.  E.  887  (1915)— Invalid. 
Here  the  Legislature  attempted  to  allow  themselves  extra  mileage  which 
was  clearly  invalid  especially  in  light  of  a  provision  that  they  could  not 
increase  their  own  compensation.  (A  later  case.  People  ex  rel  Coons  v 
Howlett,  211  N.  E.  2d  241  (1965),  simply  ignored  the  constitutional  pro- 
visions in  upholding  a  salary  increase.) 
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Iowa — Gallarno  v  Long,  243  N.  W.  719  (1932) — Invalid.  The  court  here 
says  that  legislative  and  governmental  expenses  are  legitimately  borne 
by  the  state  and  the  constitutional  limit  on  compensation  does  not  cover 
a  legislative  expense.  The  statute,  however,  made  a  blanket  appropriation 
of  $500  to  each  legislator  for  necessary  expenses  and  the  court  says  these 
are  not  legislative  but  personal  expenses.  (The  court  interprets  the  statu- 
tory history  here  to  indicate  that  the  amounts  for  per  diem  and  mileage 
in  the  Constitution  traditionally  have  taken  personal  expenses  into  account.) 
Kansas — State  ex  rel  Griffith  v  Turner,  117  Kan.  755,  233  P.  510  (1925)  — 
Invalid.  The  court  here,  too  distinguishes  between  legitimate  legislative 
expenses  and  illegitimate  personal  expenses  such  as  room,  board,  laundry 
and  communications  with  home.  The  latter,  the  court  holds,  are  invalid 
since  the  Constitution  does  not  specifically  allow  reimbursement  for  those 
expenses. 

Maine — Opinion  of  the  Justices,  190  A.  2d  910  (1963) — Invalid.  The  court 
here  holds  that  the  grant  of  expenses,  other  than  travel,  at  the  rate  of 
$10  per  day,  is  forbidden  by  the  Constitution.  The  court  says  these  are 
living  or  subsistence  expenses  and  that  compensation  within  the  meaning 
of  the  Constitution  means  any  expenses  except  the  travel  (nee  mileage 
allowed  by  the  Constitution). 

Michigan — Ferris  v  Aten,  318  Mich.  528,  28  N.  W.  2d  899  (1947) — Invalid. 
The  constitutional  provision  here  said  in  part  that  the  legislators  should 
"not  receive  perquisites  of  office  not  expressly  authorized."  The  court  holds 
that,  even  in  the  face  of  that  provision,  legislative  expenses  as  such  would 
be  O.K.;  however,  here  personal  expenses  are  involved  since  laundry,  meals, 
communication  with  home,  etc.,  are  deemed  to  be  covered  in  the  act  in 
question. 

Nebraska — In  Re  Wilkins,  219  N.  W.  9  (1928) — Invalid.  The  Constitution 
here  provides  that  no  pay  or  perquisites  other  than  mileage  and  salary 
or  per  diem  shall  be  allowed.  The  court  thus  concludes  that  even  necessary 
expenses  incurred  as  a  result  of  being  on  a  committee  are  not  to  be  allowed 
in  light  of  the  constitutional  provision. 

New  Hampshire — Monitor  Publishing  Co.  v  Hill,  173  A.  2d  725  (1961)  — 
The  court  here  holds  that  since  the  Constitution  did  not  set  a  mileage 
rate,  the  Legislature  has  power  to  do  it  but  within  the  bounds  of  what 
is  considered  a  reasonable  cost  of  travel.  Here,  it  is  apparent  that  the 
court  did  not  like  the  25<^  a  mile  for  the  first  45  miles  and  felt  that  this 
was  a  disguised  attempt  to  increase  their  compensation.  (In  a  later  Opinion 
of  the  Justices  at  64  A.  2d  204  (1949)  the  court  held  that  a  travel  expense 
of  $4  for  the  first  mile  traveled  was  not  mileage  or  compensation  and  thus 
could  not  be  allowed  within  the  constitutional  limits.  This  would  clearly 
indicate  their  intent  to  adhere  to  the  policy  that  the  Constitution  is  a 
grant  and  not  a  limitation  of  power.) 

Ohio — State  ex  rel  Harbage  v  Ferguson,  36  N.  E.  2d  500  (1941) — Valid. 
The  Constitution  here  provides  that  compensation  shall  be  an  amount  pre- 
scribed by  law  and  "no  other  allowance  or  perquisites,  either  in  payment 
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of  postage  or  otherwise."  The  statute  set  the  compensation  at  $2,000  per 
year  but  also  made  provision  for  a  travel  allowance.  The  court  said  that 
the  Legislature  had  unfortunately  used  the  word  "allowance"  which 
clearly  was  prohibited  by  the  Constitution  but  that  they  would  look  behind 
use  of  that  term  and  say  that  mileage  was  a  mere  reimbursement  of 
expenses  and  not  compensation  and  thus  was  to  be  allowed  under  the 
Constitution.  (This  seems  to  indicate  that  Ohio  is  in  the  column  allowing 
necessary  legislative  expenses  unless  specifically  prohibited  by  the  Con- 
stitution. ) 

Oklahoma — Spearman  v  Williams,  415  P.  2d  597  (1966) — Valid.  In  addi- 
tion to  the  salary  allowed  by  the  Constitution  as  a  legislator,  a  statute 
attempted  to  give  to  those  legislators  active  in  the  Legislative  Council 
an  expense  account  of  $50  per  month.  The  question  was  whether  or  not 
this  violated  the  constitutional  provisions.  The  Constitution  had  an  express 
prohibition  against  other  compensation  besides  that  specifically  allowed. 
The  court  holds  that  its  state  Constitution  is  a  limitation  on  the  power 
of  the  Legislature  and  not  a  grant.  The  court  also  holds  that  the  word 
"compensation"  is  synonymous  with  salary  and  does  not  include  reasonable 
expenses  incurred  in  the  discharge  of  official  duties.  Only  personal  ex- 
penses would  be  disallowed  under  the  constitutional  provision.  The  court 
holds  that  the  office  and  travelling  expenses  by  the  members  of  the  Legis- 
lative Council  are  official  expenses  and  not  within  the  definition  of  com- 
pensation in  the  statute.  (In  a  1961  case,  Tate  v  Logan,  362  P.  2d  670, 
Oklahoma  held  that  what  the  Legislature  considered  necessary  travel 
expenses  were  proper  since  that  too  did  not  include  compensation  but 
was  a  necessary  expense.  A  case  commonly  cited  by  the  courts  restricting 
what  the  Legislature  may  allow  is  Dixon  v  Shaw,  122  Ok.  211,  253  P.  500 
(1927).  Under  substantially  similar  constitutional  provisions  the  court 
held  that  subsistence  expenses  in  connection  with  rent  and  meals  would  be 
further  compensation  and  thus  would  not  be  allowed.  Perhaps  in  reading 
these  cases  altogether,  it  is  clear  that  a  subsistence  type  expense  would 
not  be  allowed  under  the  Oklahoma  courts'  decisions  although  a  necessary 
legislative  expense  such  as  secretaries,  etc.,  would  be.) 

Oregon — State  ex  rel  Overhulse  v  Appling,  361  P.  2d  86  (1961) — Valid. 
The  Constitution  allows  a  "salary"  of  a  certain  amount  per  year,  mileage, 
"and  no  other  personal  expenses."  The  court  holds  that  where  there  are 
necessary,  legislative  expenses  actually  incurred,  then  reimbursement  will 
not  be  held  as  compensation.  (The  express  provision  against  other  expenses 
in  the  Constitution  was  added  in  this  State  in  1950.  In  the  case  of  Jones 
V  Hoss.  285  P.  205  (1930),  the  court  had  interpreted  the  Constitution  as 
implying  that  prohibition.  In  another  case.  State  ex  rel  Chapman  v  Appling, 
348  P.  2d  759  (1960),  the  court  held  that  the  Legislature's  express  grant 
of  additional  "compensation"  was  invalid.) 

South  Carolina — Scroggie  v  Bates,  48  S.  E.  2d  634  (1948) — Invalid. 
The  Constitution  here  provided  the  compensation  at  a  specified  rate  plus 
five  cents  a  mile.  The  Legislature  attempted  to  grant  each  member  $700 
for  "official   expenses".    The   court  here   holds   that  the   statutes   imposing 
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extra  duties  on  the  legislators  have  given  them  extra  compensation.  The 
real  intent  of  the  present  bill  seems  to  be  to  increase  the  compensation 
and  is  in  violation  of  the  Constitution.  (In  discussing  past  cases  and  the 
present  one,  this  court  seems  to  indicate  that  if  the  legislators  had  given 
some  sort  of  justification  for  their  so-called  official  expenses,  they  might 
have  been  allowed  and  gives  some  indication  that  this  court  confronted 
with  a  real  legislative  against  personal  expenses  might  decide  in  favor 
of  validity.) 

South  Dakota — Christopherson  v  Reeves,  44  S.  D.  634,  184  N.  W.  1015 
(1921) — Valid.  The  Constitution  here  provides  a  per  diem,  mileage  and  a 
provision  that  the  legislators  shall  receive  "no  other  pay  or  perquisites 
except  per  diem  and  mileage."  The  court  holds  that  perquisites  does  not 
mean  expenses  but  something  in  the  nature  of  a  profit.  Since  the  Con- 
stitution is  a  limitation  and  not  a  grant  of  powers,  the  Legislature  has 
inherent  powers  to  allow  its  legitimate  expense  money.  Such  expenses  are 
not  compensation  and  thus  are  valid. 

Tennessee — Peay  v  Graham,  35  S.  W.  2d  568  (1931) — Invalid.  The  court 
indicates  that  it  is  clear  that  the  Legislature  did  not  actually  attempt  to 
discover  whether  or  not  each  of  its  members  incurred  the  additional  $100 
expenses  for  which  appropriations  were  made.  The  court  held  that  they 
may  be  reimbursed  for  necessary  expenses  but  that  they  must  prove  these 
expenses.  (In  one  past  decision,  the  court  reached  the  same  result  although 
in  another  case,  the  Legislature  had  made  it  clear  that  their  expenditures 
were  actual  and  official  and,  therefore,  the  court  allowed  those  expenses.) 

Texas— Terrell  v  King,  14  S.  W.  2d  786  (1929)— Invalid.  The  Constitution 
here  limits  the  Legislature  to  a  certain  per  diem  and  mileage.  The  statute 
created  a  committee  and  gave  them  a  certain  compensation  plus  expenses. 
The  court  says  that  the  compensation  here  is  forbidden  but  does  allow 
the  expenses  if  they  are  actual  and  in  connection  with  the  work  on  the 
committee. 

Washington — State  ex  rel  O'Connell  v  Yelle,  51  Wash.  2d  620,  320  P.  2d 
1086  (1958) — The  court  does  not  reach  the  constitutional  question  here. 
The  Legislature  attempted  to  do  the  increasing  of  expenses  by  resolution 
of  only  one  House  and  this  was  obviously  invalid. 

If  a  North  Carolina  court  is  to  uphold  the  enactment  of  a  statute  allowing 
subsistence  and  travel  allowance,  however,  safeguards  must  be  written 
into  the  statute.  Those  safeguards  would  include  such  things  as  the  detailed 
summarization  of  the  expenses  necessary  for  the  Legislature.  It  is  further 
suggested  that  either  the  subsistence  statute  or  the  new  compensation 
statute  should  indicate  that  the  two  are  inter-related  and  that  the  reason 
that  the  compensation  is  set  at  its  level  is  that  it  is  understood  that  a 
subsistence  and  travel  allowance  will  be  allowed  by  the  court  and  thus 
compensation  does  not  cover  those  items. 

However,  our  Court,  too,  has  held  that  the  State  Constitution  is  a  limita- 
tion and  not  a  grant  of  power  and  that  the  General   Assembly  has  all 
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political  power  not  prohibited  it  by  the  Constitution.  (Cases  cited  in  2 
Strong,  North  Carolina  Index  2d,  Constitutional  Law,  §  2,  page  184.)  But 
in  light  of  the  Court's  Advisory  Opinion  and  particularly  the  concurring 
opinion  in  Kendall  which  discusses  the  policy  regarding  the  previous 
failure  of  the  voters  to  let  the  Legislature  set  its  own  salary,  the  court 
would  look  hard  at  any  grant  of  compensation  or  subsistence  by  the 
Legislature  and  thus  every  precaution  should  be  taken  to  justify  those 
expenses.  . 

Robert   Morgan,    Attorney   General 
Christine  Y.   Denson, 
Staff  Attorney 

9  January  1969 

Subject:  General  Assembly;   Reading  of  Bills;   Constitutional  Law; 

Senate  Rules 

Requested  by:     Honorable  Hector  McGeachey,  Chairman 
Senate  Rules  Committee 
General  Assembly  of  North  Carolina 

Conclusion:  Courts  will  not  go  behind  the  signatures  of  the  presiding 

officers  on  ratified  acts  to  inquire  as  to  the  nature  of  the 
"readings"  of  the  bills. 

Your  request  for  an  opinion  as  to  the  validity  of  the  procedure  of  the 
General  Assembly  in  reading  only  the  title  of  bills  and  resolutions  in 
fulfillment  of  three  readings  of  all  bills  (Article  II,  §23,  North  Carolina 
Constitution)  and  in  fulfillment  of  the  "reading"  requirements  of  Article 
II,  §14,  North  Carolina  Constitution,  dealing  with  monetary  bills  has  been 
carefully  studied. 

A  case  involving  an  attack  on  certain  legislation  enacted  by  the  North 
Carolina  General  Assembly  based  in  part  on  the  alleged  invalidity  or  in- 
sufficiency of  this  method  of  "reading"  bills  is  now  before  the  Supreme 
Court  of  North  Carolina  (State  of  North  Carolina  ex  rel  John  Dyer  v 
City  of  Leaksville,  et  al,  #766,  Fall  Term,  1968,  Seventeenth  District).  The 
opinion  of  the  Court  has  not  been  released  at  this  time  but  is  expected  in 
the  near  future.  We  have  no  way  of  ascertaining  when  the  opinion  will 
be  released  or  what  will  be  its  contents. 

We  are  of  the  opinion  that  challenges  to  the  constitutionality  of  an  other- 
wise valid  statute  on  this  ground  would  fail  and  that  the  procedure  of  the 
General  Assembly  as  to  the  reading  of  bill  titles  only  in  fulfillment  of  the 
"reading"  requirements  of  the  North  Carolina  Constitution  adequately  meets 
the  constitutional  requirements  imposed  by  Article  II,  Sections  14  and  23. 

A  search  of  Words  and  Phrases  and  the  West  General  Digest  system  under 
the  key  "Statutes,  §15",  reveals  two  cases  on  point  in  other  jurisdictions. 

"A  reading  of  a  bill  by  a  reading  of  its  title  only  is  a  sufficient 
'reading'  thereof  to  satisfy  constitutional  provisions  relating  to 
three    readings.    Richards    Furniture    Corporation    vs.    Board    of 
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County  Commissioners  of  Ann  Arundel  County,  196  A.  2d  621, 
627,  233  Md.  249."  Words  and  Phrases,  Vol.  36,  1968  Cum. 
Supp.,  "Reading". 

"A  constitutional  requirement  which  declares,  in  general  terms, 
that  a  bill  should  be  read  twice  or  three  times  in  each  house 
before  it  can  be  enacted  into  a  law,  cannot  be  said  to  carry  with 
it  the  necessity  of  reading  over  each  section  of  the  bill  at  each 
reading,  though  the  word  'bill',  in  its  meaning,  covers  the  pro- 
posed legislation  in  its  entirety.  Sanders  v.  Board  of  Liquidation 
of  City  Debt,  34  So.  457,  110  La.  313."  Words  and  Phrases,  Vol. 
36,  p  222,  "Read". 

No  North  Carolina  case  has  been  discovered  directly  on  point  with  your 
question  though  our  Court  has  often  stated  that  the  courts  may  not  go 
behind  the  signing  of  a  bill  by  the  presiding  officers  of  the  two  Houses 
of  the  General  Assembly  declaring  it  to  have  been  read  three  times  in 
each  House  in  fulfillment  of  the  requirements  of  Article  II,  Sec.  23, 
Carr  v  Coke,  116  N.C.  129  (1895)  ;  Commissioners  of  New  Hanover  County 
V  De  Rossett,  129  N.C.  275  (1901);  Black  v  Commissioners,  129  N.C.  121, 
126    (1901). 

The  case  of  Frazier  v  Board  of  Commissioners  of  Guilford  County,  et  al, 
194  N.C.  49  (1927)  summarizes  the  case  holdings  in  the  area  concluding 
that  the  requirements  of  Article  II,  Section  23,  are  irrebuttably  presumed 
to  have  been  complied  with  where  the  bill  has  proceeded  through  legislative 
channels,  was  signed  by  the  respective  presiding  officers  of  the  two  Houses 
of  the  General  Assembly  and  transmitted  to  the  Secretary  of  State.' Full 
compliance  with  the  requirements  of  Article  II,  Section  14,  may  be  chal- 
lenged and  disproved  only  through  use  of  the  Journal  of  the  respective 
Houses  of  the  General  Assembly. 

It  is  with  reliance  on  the  persuasive  authority  of  the  Sanders  and  Richards 
cases,  supra  as  to  the  adequacy  of  the  procedure  and  on  the  authority  of 
the  North  Carolina  cases  barring  an  attack  on  an  otherwise  valid  act 
properly  signed  by  the  presiding  officers  of  each  House  of  the  General 
Assembly  that  we  now  are  of  the  opinion  that  your  "reading"  procedure 
is  adequate  and  satisfactory. 

The  decision  and  opinions  of  the  Supreme  Court  of  North  Carolina  in 
the  Dyer  case,  supra  should  be  closely  examined.  Your  "bill  reading" 
procedures  should  at  that  time  be  reviewed  and  if  necessary  be  appropri- 
ately revised. 

However,  it  is  almost  inconceivable  to  us  that  our  Supreme  Court  would 
adopt  the  reasoning  of  those  attacking  our  mode  of  "reading",  since  this 
would  have  the  effect  of  invalidating  almost  every  law  enacted  by  the 
General  Assembly  over  a  period  of  many  decades. 

Robert   Morgan,   Attorney   General 
Sidney  S.  Eagles,  Jr., 
Staff  Attorney 

[Editor's  Note:  See  Dyer  v  City  of  Leaksville,  275  N.C.  41    (1969).] 


310 

15  July  1969 
Subject: 
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Conclusion ; 


General  Assembly;  Salaries  and  Fees;  Subsistence  of 
Principal  Clerks,  Reading  Clerks,  Sergeants-at-Arms 

Mr.  G.  Andrew  Jones,  Jr. 
State  Budget  Officer 

Are  the  Principal  Clerks,  Reading  Clerks  and  Sergeants- 
at-arms  entitled  to  receive  the  same  subsistence  allowance 
of  $25  per  day  as  members  of  the  General  Assembly  and 
if  so,  is  this  allowance  payable  from  January  15,  1969  to 
the  end  of  1969  session  of  the  General  Assembly? 

Yes.  Chapter  1184,  Session  Laws  of  1969,  rewrote  Article 
7  of  Chapter  120  of  the  General  Statutes  and  became  effec- 
tive on  July  1,  1969. 


G.S.  120-37,  as  rewritten  in  1969,  set  the  weekly  salary  of  each  of  the 
named  staff  officers  and  provided  that  they  ".  .  .  shall  also  receive  sub- 
sistence at  the  same  daily  rate  as  provided  for  members  of  the  General 
Assembly  .  .  .". 

Chapter  1257,  Session  Laws  of  1969,  was  enacted  to  increase  the  sub- 
sistence and  travel  allowance  of  the  members  of  the  General  Assembly. 
This  Act  became  effective  July  2,  1969.  This  Act  set  the  subsistence  allow- 
ance for  members  of  the  General  Assembly  at  $25  per  day  for  each  day 
the  General  Assembly  remains  in  session,  and  provided  that  the  payment  of 
the  subsistence  shall  be  made  for  each  day  the  General  Assembly  has  been 
in  session  since  January  15,  1969. 

Since  members  of  the  General  Assembly  are  clearly  entitled  to  receive 
$25  per  day  since  January  15,  1969,  and  the  staff  officers  are  to  receive 
subsistence  at  the  same  daily  rate  as  provided  for  members  of  the  General 
Assembly,  it  appears  to  be  the  legislative  intent  that  the  Principal  Clerks, 
Reading  Clerks  and  Sergeants-at-arms  of  each  House  are  entitled  to  the 
subsistence  allowance  of  $25  per  day  for  each  day  of  the  1969  session 
since  January  15,  1969. 

Robert   Morgan,    Attorney    General 

.  James   F.   Bullock, 

Deputy   Attorney   General 
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10  January  1969 

Subject: 


GOVERNOR 


Governor;  Appointments;  Commissioner  of  Motor  Vehicles; 
Authority  of  Governor  to  Appoint  Acting  Commissioner 


Requested  by:     Honorable  Robert  W.  Scott 
Governor  of  North  Carolina 
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Conclusion:  The    Governor's    authority    to    appoint    an    acting    State 

officer    is    restricted   to   the    power   of   appointment   to   fill 
vacancies  in  the  executive  branch  of  government. 

It  is  my  opinion  that  under  the  constitutional  and  statutory  provisions 
there  is  no  authority  for  the  Governor  to  appoint  an  Acting  Commissioner 
of  Motor  Vehicles,  but  G.S.  20-2  authorizes  the  Governor  to  appoint  the 
Commissioner  of  Motor  Vehicles  and  the  Commissioner  is  responsible  di- 
rectly to  the  Governor  and  subject  to  removal  by  the  Governor  at  his  dis- 
cretion and  without  the  requirement  of  assignment  of  any  cause.  It  would 
appear,  therefore,  that  you  may  appoint  some  person  as  Commissioner  of 
Motor  Vehicles  who  would  serve  until  such  time  as  you  are  prepared  to 
make  a  regular  appointment. 

In  your  letter  of  January  9,  1969,  you  stated  that  Mr.  Ralph  L.  Rowland 
has  resigned  as  Commissioner  of  Motor  Vehicles,  eflfective  February  1,  1969, 
and  you  asked  whether  you  have  the  authority  to  name  an  Acting  Com- 
missioner until  such  time  as  a  Commissioner  may  be  appointed  by  you. 

Article  III  of  the  North  Carolina  Constitution  creates  the  Executive  De- 
partment, or  branch,  of  State  government  and  enumerates  the  officers  of 
the  Executive  Department.  The  Commissioner  of  Motor  Vehicles  is  not  an 
executive  officer  under  the  Constitution.  Section  13  of  Article  III  of  the 
Constitution  authorizes  the  Governor  to  fill  vacancies  in  the  executive 
offices  named  therein  and  also  authorizes  the  Governor  to  appoint  an 
acting  officer,  when  a  vacancy  occurs,  to  perform  the  duties  of  the  office 
until  the  vacancy  is  filled.  This  constitutional  provision  was  adopted  by 
the  people  of  the  State  in  November,  1962. 

Chapter  285,  Session  Laws  of  1959,  codified  as  G.S.  147-12(3),  provides 
in  pertinent  part  that  in  every  case  where  the  Governor  is  authorized  by 
statute  to  appoint  to  fill  a  vacancy  in  an  office  in  the  executive  branch  of 
state  government,  the  Governor  may  appoint  an  acting  officer  to  serve  in 
that  office. 

This  section  also  provides  in  every  case  where  the  Governor  is  authorized 
by  statute  to  appoint  to  fill  a  State  Office,  he  may  appoint  to  fill  any 
vacancy  occurring  in  that  office  and  the  person  he  appoints  shall  serve 
for  the  unexpired  term  of  office. 

Construing  the  constitutional  provisions  and  this  statute  together,  it 
appears  that  the  authority  to  appoint  an  acting  officer  is  restricted  to 
appointments  to  fill  vacancies  in  an  office  in  the  executive  branch  of  State 
government. 

Robert    Morgan,    Attorney    General 

16  April  1970 

Subject:  Governor;  Appointments;  Industrial  Commission  Members 

Requested  by:     The  Honorable  Robert  W.  Scott 
Governor  of  North  Carolina 
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Question:  Does   G.S.   97-77   require  the   Governor  to   appoint  to  the 

North  Carolina  Industrial  Commission  a  representative 
of  employers  and  a  representative  of  employees? 

Conclusion :  No.     The  language  of  G.S.  97-77  does  not  require  the  Gov- 

ernor to  appoint  to  the  Industrial  Commission  a  repre- 
sentative of  either  employers  or  employees,  or  any  other 
group.  The  statute  does  prohibit  the  Governor  from  ap- 
pointing more  than  one  person  who  can  be  classed  as  a 
representative  of  employers,  and  more  than  one  person 
who  can  be  classed  as  a  representative  of  employees. 

G.S.  97-77  provides: 

"There  is  hereby  created  a  commission  to  be  known  as  the  North 
Carolina  Industrial  Commission,  consisting  of  three  commissioners 
who  shall  devote  their  entire  time  to  the  duties  of  the  Com- 
mission. The  Governor  shall  appoint  the  members  of  the  Com- 
mission, one  for  a  term  of  two  years,  one  for  a  term  of  four 
years,  and  one  for  a  term  of  six  years.  Upon  the  expiration  of  each 
term  as  above  mentioned,  the  Governor  shall  appoint  a  successor 
for  a  term  of  six  years,  and  thereafter  the  term  of  office  of  each 
commissioner  shall  be  six  years.  Not  more  than  one  appointee 
shall  be  a  person  who,  on  account  of  his  previous  vocation,  em- 
ployment or  affiliations,  can  be  classed  as  a  representative  of  em- 
ployers, and  not  more  than  one  appointee  shall  be  a  person  who, 
on  account  of  his  previous  vocation,  employment  or  affiliation,  can 
be  classed  as  a  representative  of  employees.  One  member,  to  be 
designated  by  the   Governor,   shall   act  as  chairman." 

It  appears  rather  clear  from  the  foregoing  statute  that  instead  of  requir- 
ing representatives  of  a  particular  group  to  be  appointed  to  the  Industrial 
Commission,  the  General  Assembly  intended  that,  in  the  event  the  Gov- 
ernor appointed  persons  who  could  be  classed  as  a  representative  of  em- 
ployees or  employers,  not  more  than  one  from  each  group  would  be  ap- 
pointed, and  thereby  prevent  the  Commission,  composed  of  three  members, 
from  being  top  heavy  in  favor  of  either  of  these  two  groups. 

Robert   Morgan,    Attorney   General 
James    F.    Bullock, 
Deputy  Attorney  General 


HEALTH 


23  March  1970 


Subject:  Health;    Occupational    Disease    Hazards;    State    Board    of 

Health  Authority  to  Enter  Industrial  Plants 

Requested  by:      Dr.  Jacob  Koomen 

State  Health  Director 
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Question:  Do    the    public    health    laws    and    other    North    Carolina 


statutes  give  the  State  Health  Director  and  his  agents 
the  authority  and  responsibility  to  enter  industrial  plants 
and  environs  to  conduct  studies  involving  occupational 
disease  hazards? 

Conclusion:  The    State    Health    Director    and    his    agents   do    have    the 

authority  and  responsibility  to  enter  industrial  plants  and 
environs  to  conduct  studies  involving  occupational  disease 
hazards. 

Specifically,  G.S.   130-11  provides  as  follows: 

"The  administrative  staff  of  the  State  Board  of  Health  shall 
have  and  exercise  such  administrative  duties  and  authority  as 
may  be  assigned  by  the  State  Board  of  Health,  including  the 
following : 

(2)  To  investigate  the  causes  of  epidemics,  and  of  infec- 
tions, communicable,  and  other  diseases  affecting  the 
public  health  so  as  to  prevent,  insofar  as  possible,  such 
diseases;  and  to  provide,  under  the  rules  and  regulations 
of  the  Board,  for  the  detection,  reporting,  prevention,  and 
control  of  communicable,  infectious,  occupational,  or  any 
other  diseases  or  health  hazards  considered  dangerous  to 
the    public    health. 

(5)  To  conduct  studies  and  research  concerning  the  pre- 
vention of  disease,  the  promulgation  of  life  and  the  pro- 
motion of  physical  health  and  mental  efficiency  of  the 
people  of  the  State;  including  occupational  health  hazards 
and  occupational  diseases  arising  in  and  out  of  the  course 
of  employment  in  industry;  and  to  make  recommendations 
for  the  elimination  or  the  reduction  of  such  occupational 
health    hazards." 

It  is  evident  that  these  statutory  provisions  do  give  the  State  Health 
Director  the  authority  to  conduct  studies  involving  occupational  disease 
hazards. 

In  addition,   G.S.   130-204   states  that: 

"Authorized  representatives  of  the  State  Board  of  Health  or  any 
local  board  of  health  shall  have  at  all  times  the  right  of  proper 
entry  upon  any  and  all  parts  of  the  premises  of  any  place  in 
which  such  entry  is  necessary  to  carry  out  the  provisions  of  this 
chapter,  or  the  rules  and  regulations  adopted  under  the  authority 
of  this  chapter;  and  it  shall  be  unlawful  for  any  person  to  resist 
a  proper  entry  by  such  authorized  representatives  of  State  Board 
of  Health  or  local  board  of  health  upon  any  premises  other  than 
a  private  dwelling." 
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It  is  clear,  therefore,  that  the  State  Board  of  Health,  the  State  Health 
Director,  and  their  authorized  representatives,  not  only  have  the  authority 
to  conduct  studies  involving  occupational  disease  hazards  but  also  the 
authority  and  responsibility  to  enter  industrial  plants  in  order  to  make 
inspections  and  conduct  research  to  further  those  studies. 

Robert    Morgan,    Attorney    General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 
James  L.   Blackburn, 
StaflF  Attorney 


HOUSING  AUTHORITIES 


9  September  1969 


Subject : 


Housing  Authorities;  Eminent  Domain;  Authority  of 
Housing  Authority  to   Enter   Property  to   Make   Surveys 

Requested  by:     Mr.  James  R.  Taylor,  Executive  Director 
Statesville  Housing  Authority 

Question:  May  a  housing  authority  created   pursuant  to   Article    1, 

Chapter  157  of  the  General  Statutes,  enter  property  for 
the  purpose  of  making  surveys  and  gathering  other  engi- 
neering data  without  being  considered  trespassers  under 
the  civil   or  criminal  laws? 

Conclusion:  G.S.     157-11     grants    housing    authorities    the     power    of 

eminent  domain  and  said  power  may  be  exercised  pur- 
suant to  the  provisions  of  Chapter  40  of  the  General 
Statutes  or  any  other  applicable  statutory  provisions  en- 
acted for  the  exercise  of  the  power  of  eminent  domain. 

G.S.  40-3  authorizes  bodies  politic  and  corporations  having  the  power  of 
eminent  domain  to  enter  upon  lands  in  order  to  lay  out  the  projects 
authorized.  In  addition,  G.S.  40-33,  entitled  "Public  Works  Eminent  Domain 
Law",  specifically  authorized  the  petitioner  to  enter  upon  the  land  pro- 
posed to  be  acquired  for  the  purpose  of  making  a  survey  and  of  posting 
any  notice  thereon  which  is  required  by  law.  In  construing  G.S.  40-3,  the 
Supreme  Court  has  held  that  a  railroad  entering  upon  the  property  in 
the  exercise  of  its  power  of  eminent  domain  is  not  a  trespasser.  Thus 
the  Housing  Authority  has  the  statutory  power  to  enter  the  premises 
for  the  purpose  of  making  its  surveys  and  would  not  be  considered  a 
trespasser  while  engaged  in  such  work.  However,  since  the  possessor  of 
the  lands  has  forbidden  the  Housing  Authority  to  enter  upon  the  property, 
it  would  be  well  for  the  Housing  Authority  to  secure  an  injunction  from  the 
courts  forbidding  the  property  owner  from  interfering  with  the  Housing 
Authority  in  the  exercise  of  its  statutory  powers. 

Robert   Morgan,   Attorney   General 
James  F.  Bullock, 
Deputy  Attorney  General 
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29  September  1969 

Subject:  Housing  Authorities;    Labor;   Contracts  Between  Units  of 

Government   and    Labor    Organizations    Concerning    Public 
Employees  Declared  to  Be  Illegal 

Requested  by:      Mr.  Robert  E.  Allen 

Attorney  for  the   Housing   Authority  of  the 
City  of  Greensboro 

Question:  Is  the  Housing  Authority  of  the   City  of  Greensboro  pro- 

hibited   from   entering   into    a    contract   with    a    labor   or- 
ganization? 

Conclusion:  The    Housing   Authority   is   prohibited   from  entering   any 

agreement  or  contract  with  a  labor  organization  as  bar- 
gaining agent  for  any  public  employees. 

The  Housing  Authority  of  the  City  of  Greensboro  is  a  municipal  corpo- 
ration, Wells  V  Housing  Authority,  213  N.C.  744,  749;  Cox  v  Kinston,  217 
N.C.  391,  394.  As  such  it  is  governed  by  G.S.  95-98,  and  is  prohibited  from 
entering  any  agreement  or  contract  with  a  labor  organization  as  bargain- 
ing agent  for  any  public  employees  of  the  Housing  Authority. 

Robert    Morgan,    Attorney    General 

Andrew  A.  Vanore,  Jr., 

Staff   Attorney 

Burley  B.  Mitchell,  Jr., 

Staff  Attorney 


12  February  1970 

Subject:  Housing  Authorities;    Six  Percent  Interest  Limitation  on 

Bonds  Applicable 

Requested  by:      Mr.  Samuel  McD.  Tate 

Morganton  Housing  Authority  Attorney 

Question:  Can  a  local  housing  authority  legally  enter  into  a  contract 

with  the  federal  government  wherein  the  government  may, 
among  other  apparently  legal  contract  stipulations,  pro- 
vide that  monies  borrowed  from  the  government  by  the 
authority  bear  a  per  annum  interest  rate  in  excess  of 
6   per  cent? 

Conclusion :  No. 

G.S.  157-15  expressly  provides  that  interest  on  bonds,  issued  by  a  housing 
authority,  shall  not  exceed  6%  per  annum,  payable  semiannually.  G.S. 
157-3(2)  defines  "bonds"  as  any  bond,  interim  certificates,  notes,  deben- 
tures, obligations,  or  other  evidences  of  indebtedness  issued  pursuant  to 
the  housing  authority  act.  G.S.  157-23  confers  broad  authority  upon  a 
housing  authority  to  enter  into  contracts  with  the  federal  government, 
and  to  borrow  money,  and  to  do  any  and  all  things  necessary  to  secure 
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financial  aid  and  the  cooperation  of  the  Federal  government  in  the  con- 
struction, maintenance  and  operation  of  a  housing  project.  However,  G.S. 
157-3(2),  G.S.  157-15  and  G.S.  157-23  were  enacted  at  the  same  time  by- 
Chapter  456,  Public  Laws  of  1935,  and  when  construed  together,  it  appears 
that  the  Legislature  did  not  intend  for  the  general  authority  conferred 
by  G.S.  157-23  to  override  the  express  limitation  of  6%  interest  Imposed 
by  G.S.  157-15.  The  definition  of  "bonds"  is  so  broad  that  apparently  the 
housing  authority  cannot  incur  any  type  of  indebtedness  which  requires 
a  payment  of  interest  in  excess  of  6%  per  annum. 

Robert   Morgan,    Attorney   General 
James   F.    Bullock, 
Deputy   Attorney   General 


INFANTS  AND  INCOMPETENTS 


9  April  1970 


Subject:  Infants  and  Incompetents;   Custody;   Duration  of  Custody 

of   County   Social    Services   Department 

Requested  by:      Mrs.  Margaret  H.  Coman,  Director 

Buncombe  County  Department  of  Social  Services 

Question:  When  a  district  court  gives  custody  of  a  child  to  a  county 

department  of  social  services,  how  long  does  such  custody 
continue? 

Conclusion:  When  a  district  court  judge  gives  custody  of  a  child  to  a 

county  department  of  social  services,  the  period  of  custody 
ends  when  the  child  becomes  21  years  of  age  unless  the 
custody    is    sooner   terminated   by   the   court. 

The  question  was  presented  in  a  letter  dated  January  23,  1970,  from  Mrs. 
Margaret  H.  Coman,  Director  of  Social  Services  in  Buncombe  County  and 
signed  also  by  Mrs.  Hilda  P.  Ramsey,  Social  Work  Supervisor,  also  of  the 
Buncombe  County  Department  of  Social   Services. 

G.S.  7A-286  provides  that  a  child  who  has  been  determined  by  the  court 
to  be  dependent  or  neglected  may  be  placed  by  the  court  in  the  custody 
of  the  county  department  of  social  services.  It  appears  that  it  is  the 
intent  of  G.S.  7A-286  that  the  child  will  remain  in  the  custody  of  the 
department  of  social  services  until  he  becomes  21  years  of  age  unless  the 
custody  is  sooner  terminated  by  the  court  since  G.S.  7A-286  contains  a 
provision  that  the  jurisdiction  of  the  court  to  modify  any  order  of  dis- 
position made  in  a  case  of  a  child  adjudicated  delinquent  or  undisciplined 
shall  continue  during  the  minority  of  the  child  or  until  terminated  by  order 
of  the  court. 

Robert   Morgan,    Attorney   General 

R.   S.  Weathers, 

Assistant   Attorney   General 
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9  March  1970 

Subject:  Infants  and  Incompetents;  Judgments  in  Excess  of  $1,000; 

Payment  to  Clerk  of  Superior  Court 

Requested  by:     Mrs.  Eunice  W.  Mauney 

Catawba  County  Clerk  of  Superior  Court 

Question:  May  a  clerk  of  superior  court  accept  funds  in  excess  of 

$1,000  paid  in  satisfaction  of  a  judgment  in  favor  of  an 
infant  and  invest  such  funds  as  provided  in  G.S.  2-55? 

Conclusion :  Yes. 

G.S.  2-53  provides,  in  part: 

"When  any  moneys  in  the  amount  of  one  thousand  dollars  ($1,000) 
or  less  are  paid  into  court  for  any  minor,  indigent  or  needy  child 
or  children  for  whom  there  is  no  guardian,  upon  satisfactory  proof 
of  the  necessities  of  such  minor,  child  or  children,  the  clerk  may 
upon  his  own  motion  or  order  pay  out  of  the  same  in  such  sum 
or  sums  at  such  time  or  times  as  in  his  judgment  is  for  the  best 
interest  of  said  child  or  children,  or  to  some  discreet  and  solvent 
neighbor  of  said  minor,  to  be  used  and  faithfully  applied  for  the 
sole  benefit  and  maintenance  of  such  minor  indigent  and  needy 
child  or  children.  .  .  .  This  section  shall  also  apply  to  incompetent 
or  insane  persons,  and  it  shall  be  the  duty  of  any  person  or  cor- 
poration having  in  its  possession  one  thousand  dollars  ($1,000) 
or  less  for  any  minor  child  or  indigent  child,  or  incompetent  or 
insane  person  to  pay  same  in  the  office  of  the  clerk  of  the  superior 
court,  and  the  clerk  of  the  superior  court  is  hereby  authorized 
and  empowered  to  disburse  the  sum  thus  paid  into  his  office,  upon 
his  own  motion  or  order,  without  the  appointment  of  a  guardian." 

G.S.   1-239 (a)    provides: 

"(a)  The  party  against  whom  a  judgment  for  the  payment  of 
money  is  rendered,  by  any  court  of  record,  may  pay  the  whole, 
or  any  part  thereof,  to  the  clerk  of  the  court  in  which  the  same 
was  rendered,  at  any  time  thereafter,  although  no  execution  has 
issued  on  such  judgment;  and  this  payment  of  money  is  good 
and  available  to  the  party  making  it,  and  the  clerk  shall  enter 
the  payment  on  the  judgment  docket  of  the  court,  and  immediately 
forward  a  certificate  thereof  to  the  clerk  of  the  superior  court  of 
each  county  to  whom  a  transcript  of  said  judgment  has  been  sent, 
and  the  clerk  of  such  superior  court  shall  enter  the  same  on  the 
judgment  docket  of  such  court  and  file  the  original  with  the 
judgment  roll  in  the  action.  Entries  of  payment  or  satisfaction  on 
the  judgment  dockets  in  the  office  of  the  clerk  of  the  superior 
court,  by  any  person  other  than  the  clerk,  shall  be  made  in  the 
presence  of  the  clerk  or  his  deputy,  who  shall  witness  the  same, 
and  when  entries  of  full  payment  or  satisfaction  have  been  made. 
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the  clerk  or  his  deputy  shall  enter  upon  the  judgment  index 
kept  by  him,  opposite  and  on  a  line  with  the  names  of  the  parties 
to  the  judgment,  the  words  "Paid'  or  'Satisfied'." 

G.S.  2-55  provides,  in  part: 

"The  clerk  of  the  superior  court  of  any  county  in  the  State  may 
in  his  discretion  invest  moneys  secured  by  color  of  his  office  or 
as  receiver  in  any  of  the  following  securities: 

"(1)  By  loaning  the  same  upon  real  estate  security,  such  loans 
not  to  exceed  fifty  percent  (50%)  of  the  assessed  tax  value;  and 
said  loans  when  made  to  be  evidenced  by  a  note,  or  notes,  of  the 
borrower  and   secured  by  first  mortgage  or  deed  of  trust. 

"(2)      United  State  government  bonds. 

"(3)      United  States  government  postal  savings  certificates." 

Teele  v  Kerr,  261  N.C.  148,  134  S.E.2d  126  (1964),  was  an  action  brought 
by  a  next  friend  of  a  minor  to  renew  a  judgment  rendered  in  1948  for 
personal  injuries  sustained  by  the  minor.  In  discussing  the  power  of  a 
next  friend  and  general  guardian,  the  court  said: 

"Under  our  statutes  only  the  clerk  or  the  legal  guardian  of  an 
infant  has  authority  to  receive  payment  and  satisfy  a  judgment 
rendered  in  favor  of  an  infant.  G.S.  1-39.  Tate  v  Mott,  96  N.C.  19, 
2  S.E.  176.  In  practice,  the  defendant  pays  the  judgment  to  the 
Clerk  of  the  Superior  Court  who  holds  the  funds  until  the 
minor  becomes  twenty-one  or  until  a  general  guardian  is  ap- 
pointed for  him  unless  the  sum  is  $1,000  or  less  when  he  may 
disburse  it  himself  under  the  terms  of  G.S.  2-53." 

Based  on  the  foregoing  statutes  and  court  decision,  the  Clerk  has  author- 
ity to  receive  a  sum  in  excess  of  $1,000  in  payment  of  a  judgment  rendered 
in  favor  of  a  minor.  Such  sum  could  be  invested  as  provided  in  G.S.  2-55. 
There  is,  however,  no  statutory  authorization  for  the  Clerk  to  pay  out 
any  amount  for  the  benefit  of  the  minor  if  the  sum  received  is  more  than 
$1,000  as  G.S.  2-53  applies  only  to  sums  of  $1,000  or  less.  Thus,  if  a  Clerk 
receives  more  than  $1,000  in  payments  of  a  judgment  for  a  minor  and  it 
appears  that  the  minor  will  need  a  portion  of  said  judgment  for  his  benefit 
and  maintenance,  the  Clerk  should  appoint  a  guardian. 

Robert    Morgan,    Attorney    General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

17  April  1970 

Subject:  Infants  and  Incompetents;   Parents'  Liability  for  Infant's 

Ambulance  Bill 

Requested  by:     Mr.  Jule  McMichael 

Rockingham  County  Attorney 
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Question:  Is  a  mother  or  father  liable  for  the  ambulance  bill  of  their 

child  who  is  under  the  age  of  21? 

Conclusion:  A  parent  is  responsible  for  necessary  expenses  including 

those  consistent  with  the  necessary  medical  treatment  of 
an   unemancipated  child  under  the  age  of  21  years. 

The  inquiry  of  April  2  indicates  that  Rockingham  County  operates  an 
ambulance  service.  The  opinion  of  this  Office  is  requested  as  to  whether 
a  father  and  mother  are  liable  for  the  ambulance  bill  of  their  child 
under  21  years  of  age. 

The  Supreme  Court  has  recently  affirmed  the  proposition  that  the  concept 
of  infancy  under  the  law  applies  to  persons  until  they  attain  age  21 
(Gastonia  Personnel  Corporation  v  Bobby  Rogers,  276  N.C.  279  (1970)). 
Of  course,  when  a  child  becomes  emancipated  such  as  by  marriage  or 
securing  employment  and  moving  away  from  the  home,  the  parents  are  no 
longer  responsible  for  necessaries  for  the  child  whether  or  not  the  child 
has  attained  the  age  of  21. 

The  Supreme  Court  has  reaffirmed  the  proposition  on  many  occasions  that 
medical  expenses,  particularly  those  necessary  to  repair  serious  injury 
or  save  the  life  of  a  minor,  may  be  collected  either  from  the  parents  of 
the  minor  if  he  is  an  unemancipated  child  or  from  the  minor  himself  and 
such  funds  as  may  be  available.  For  example  in  the  case  of  Bitting  v  Goss, 
203  N.C.  424,  166  S.  E.  302  (1932),  a  doctor  sued  an  infant  for  necessary 
expenses.  The  court  said  at  page  427  of  the  opinion: 

"It  goes   without   saying   that  the   father   was   liable   to    plaintiff 
the  physician  for  the  services  rendered  his  infant  son." 

The  court  goes  on  to  hold  here  that  the  funds  of  the  minor  also  may  be 
used  to  pay  for  necessary  medical  expenses  although  it  intimates  that 
the  child  would  then  have  an  action  against  his  father  to  recover  those 
medical  expenses  if  in  fact  the  father  had  funds  available.  The  liability 
of  the  father  was  reaffirmed  by  the  court  in  an  opinion  by  then  Chief 
Justice  Denny  in  In  Re  Peacock,  261  N.C.  749,  163  S.E.2d  91   (1964) 

It  is  clear  that  the  county  could  collect  from  either  such  funds  as  might 
be  available  in  the  infant's  name  or  in  that  of  either  or  both  parents, 
assuming  that  the  ambulance  service  rendered  could  be  classed  as  a 
"necessary  medical  expense",  which  of  course  would  depend  on  the  fact  of 
each  case. 

Robert    Morgan,    Attorney    General 
(Mrs.)    Christine  Y.  Denson, 
.      '  Staff  Attorney 


320  ATTORNEY   GENERAL   OPINIONS  [VOL. 

27  August  1968 

Subject:  Infants    and    Incompetents;     Restoration    of    Competency 

by  Hearing  Before  Clerk 

Requested  by:     Honorable  E.  R.  Everhart 
Clerk  of  Superior  Court 
Davidson  County 

Conclusion :  A  committed  patient  to  a  state  mental  institution  is  pre- 

sumed competent  until  declared  incompetent,  and  it  is 
necessary  for  a  clerk  of  superior  court  to  hold  a  hearing 
under  G.S.  35-4  on  restoration  of  competency  only  for 
patients  who   have   been   previously   declared   incompetent. 

In  your  letter  dated  August  14,  1968,  you  inquire  whether  it  is  necessary 
for  the  clerk  to  hold  a  hearing  for  the  purpose  of  restoring  competency 
in  the  case  of  every  patient  who  has  been  discharged  from  a  state  mental 
institution  after  judicial  commitment.  , 

G.S.  122-46,  subsection  (a)  (iii)  provides  that  every  patient  shall  have 
the  right  to  exercise  all  civil  rights,  including  the  right  to  dispose  of 
property,  execute  instruments,  make  purchases,  enter  into  contractual 
relationships,  and  vote,  unless  he  has  been  adjudicated  incompetent  under 
the  provisions  of  G.S.  Chapter  35  and  has  not  been  restored  to  legal 
capacity. 

G.S.  122-55  provides  in  effect  that  mandatory  hospitalization  proceedings 
and  incompetency  proceedings  under  G.S.  Chapter  35  are  to  have  no 
affect  on  each  other.         /         ■■■-,-  .,■-..■    ;   ] 

It  is  the  opinion  of  this  office  that  the  meaning  and  intent  of  these  two 
statutes  is  to  establish  a  presumption  that  every  patient  in  the  state  mental 
institutions  is  presumed  competent  to  handle  property  and  transact  busi- 
ness, unless  and  until  such  patient  is  adjudged  incompetent  either  by  a 
proceeding  under  G.S.  35-2,  or  G.S.   35-3. 

The  above  interpretation  is  borne  out  by  the  case  of  In  Re  Wilson,  257 
N.C.  593,  which  holds  that  mere  commitment  to  a  state  mental  institution 
raises  no  presumption  of  incompetency. 

Therefore,  it  is  the  opinion  of  this  office  that  it  is  necessary  for  a  clerk 
of  court  to  hold  a  hearing  on  the  question  of  restoration  of  a  discharged 
patient's  competency  only  in  cases  where  such  patient  has  previously  been 
declared  incompetent. 

T.  W.  Bruton,  Attorney  General 
L.  Philip  Covington, 
-  ,  Staff  Attorney 
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INSURANCE 


13  August  1969 
Subject: 


Insurance;  Agents  Writing  More  Than  One-Half  of  Total 
Premium  Production  On  Property  of  Employer;  Employee 
of  Lending  Institution  as  Agent  for  Title  Insurance  Com- 
pany 

Requested  by:      Honorable  Edwin  S.  Lanier 
Commissioner  of  Insurance 

Question:  Whether  G.S.   58-41,   which   prohibits  the   licensing   as  an 

insurance  agent  a  person  who  in  the  preceding  year  wrote 
one-half  or  more  of  the  total  premiums  produced  by  him 
on  policies  insuring  the  life  or  property  of  his  employer, 
applies  to  various  factual  situations  where  an  employee 
of  a  lending  institution,  who  is  licensed  as  an  agent  for 
a  title  insurance  company,  issues,  signs  or  counter-signs 
mortgage  title  insurance  policies  which  insure  a  security 
interest  of   the   lending   institution    (employer)  ? 

Conclusion:  The    provisions   of    G.S.    58-41,   which    operate    to    prohibit 

the  licensing  of  an  insurance  agent  whose  total  premium 
writings  for  the  preceding  year  for  the  general  public  do 
not  exceed  those  on  insurance  sold,  issued  or  countersigned 
on  his  own  life  or  property  or  that  of  his  employer,  applies 
to  an  agent  for  a  title  insurance  company  who  issues 
policies  of  mortgage  title  insurance  which  insures  the 
security  interest  of  a  lending  institution  who,  directly 
or  indirectly,  employs  the  agent  or  who  exercises  sub- 
stantial dominance  and  control  over  such  agent  in  his 
work. 

The  factual  situations  posed  in  the  question  for  opinion  encompasses  so 
many  variations  that  statement  of  all  questions  is  impractical.  For  the 
purposes  of  this  opinion,  however,  the  factual  situations  are  restated  as 
follows:  A  lending  institution  (bank,  mortgage  banker,  or  savings  and  loan 
association)  arranges  for  an  agent  or  organizes  an  affiliated  underwriting 
company  to  write,  issue  or  countersign  title  insurance  policies.  These 
policies,  called  mortgage  title  policies,  insure  the  lender's  security  interest 
in  real  property  (note,  deed  of  trust  or  mortgage).  The  agent  issuing 
the  title  policy  is  directly  connected  with  the  lender  as: 

(a)  an  employee; 

(b)  an  employee  of  a  corporate  subsidiary  or  affiliated  company 
of  the  lender; 

(c)  an  employee  of  a  subsidiary  corporation  to  a  holding  company 
which  is  also  the  parent  corporation  of  the  lender; 

(d)  an   employee   of   a   corporation    substantially   owned   or   con- 
trolled by  employees,   agents  or   stockholders  of  the  lender; 
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(e)  an  employee  of  an  affiliated  corporation  of  another  corpo- 
ration owned  or  controlled  by  employees,  agents  or  stockholders 
of  the  lending  institution; 

(f)  an  employee  of  a  corporation  substantially  controlled  by 
trustees  of  a  pension  or  profit  sharing  trust  held  for  the  benefit 
of  employees  of  the  lender;    or 

(g)  an  employee  of  a  corporation  which  files  or  is  eligible  to 
file  a  consolidated  tax  return  with  the  lender. 

The  insured  under  the  mortgage  title  policy  may  be  the  lender  who  makes 
the  loan  and  retains  the  security  interest;  a  lender  who  makes  a  loan, 
sells  it  to  another  investor,  and  retains  a  service  contract  on  the  business; 
or  the  lender  may  acquire  the  loan  from  another  lender,  or  the  lender  may 
by  entering  into  participation  agreements  acquire  or  retain  only  a  portion 
of    the    security    interest    created    by    the    loan. 

The  insuring  clause  of  the  mortgage  title  policy  names  the  named  insured, 
the  owner  of  the  indebtedness  secured  by  the  deed  of  trust  and  all  successors 
in  interest. 

For  the  purposes  of  this  opinion,  it  is  assumed  that  in  each  of  the  factual 
situations  set  forth  the  agent  or  underwriter  in  question  has,  during  the 
preceding  year,  written  more  than  fifty  per  cent  of  his  or  its  total  writings 
to  insure  the  security  interest  of  the  lender   (employer). 

The  statute  in  question  reads  in  pertinent  part  as  follows: 
"§  58-41.     Agent's  and  adjuster' s  qualifications. — 


"No  license  may  be  issued  to  any  agent  whose  premium  writing 
represented  by  the  premiums  on  contracts  of  insurance  signed, 
,  countersigned,  issued  or  sold  by  him  or  the  agency  employing  him 
for  the  general  public  during  the  preceding  year  shall  not  exceed 
those  on  insurance  signed,  countersigned,  issued  or  sold  by  the 
agency  covering  his  own  property  or  life  and  the  property  or  lives 
of  members  of  his  immediate  family,  his  employer,  his  employees, 
and  stockholders  or  employees  of  his  employer.  This  limitation  shall 
not  apply  to  agents  originally  licensed  and  duly  qualified  prior 
to  April  1,  1945." 

The  above  portion  of  G.S.  58-41,  pertinent  to  this  opinion,  was  enacted  in 
1945  as  part  of  an  Act  entitled,  "An  Act  to  Amend  Chapter  58  of  the 
General  Statutes  of  North  Carolina  Relating  to  the  Regulation  of  Insurance 
Agents."  G.S.  58-41  and  its  amendments  were  enacted  for  the  purpose  of 
enumerating  the  licensing  requirements  of  insurance  agents  and  for 
regulating  their  activities.  The  statute  is  not  concerned  with  nor  is  it 
designed  to  control  the  relationship  between  corporations  or  their  sub- 
sidiaries. .  ;  ; 
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One  of  the  obvious  purposes  of  the  statute  is  to  prevent  an  unfair  advan- 
tage in  the  placing  of  insurance  and  to  prevent  licensing  of  persons  who 
use  the  license  solely  for  writing  what  may  be  characterized  as  "captive 
business". 

Statutes  regulating  the  licensing  of  insurance  agents  are  held  to  be 
within  the  exercise  of  the  states'  police  power  and  are  included  in  the  right 
of  states  generally  to  regulate  the  insurance  business.  The  right  to  regulate 
the  business  includes  the  right  to  regulate  and  control  the  agents  and 
brokers  through  whom  the  business  is  carried  on.  LaTourette  v.  McMaster, 
248  U.S.  465,  39  S.  Ct.  160,  63  L.  Ed.  362;  10  A.L.R.2d  950. 

Within  the  exercise  of  its  police  power,  a  state  may  validly  forbid  the 
licensing  of  persons  who  seek  an  agent's  license  principally  to  solicit  or 
place  business  on  their  own  property  or  on  the  property  of  their  employer. 
Motors  Insurance  Corporation  v.  Robinson,  62  Ohio  L.  Abs.  58,  106  N.E.2d 
572;  Jams  v.  Robinson,  133  N.E.2d  441;  Quetnick  v.  McConnell,  315  P. 
2d  718. 

That  portion  of  G.S.  58-41  pertaining  to  this  inquiry  plainly  prohibits  the 
relicensing  of  an  agent,  who  for  the  previous  year  wrote  a  majority  of  his 
insurance  productions  on  his  employer's  property.  The  statute  is  plainly 
prohibitory  in  nature  and  undoubtedly  covers  the  ordinary  employee  who 
is  an  insurance  agent  writing  insurance  directly  on  the  property  of  his 
employer. 

Application  of  the  statute  to  the  factual  situation  posed  here  requires  two 
secondary  questions  to  be  answered: 

(1)  When  is  the  agent  deemed  to  be  in  the  employ  of  the 
lending  institution? 

(2)  Conceding  that  the  agent  may  be  an  employee  of  the  lending 
institution,  does  the  mortgage  title  policy  insure  property  of  the 
employer  within  the  meaning  of  the  statute? 

In  construing  the  statute,  the  intent  and  spirit  of  the  Act  are  controlling 
and  the  language  will  be  construed  contextually  and  harmonize  to  ascertain 
the  legislative  intent.  In  Re  Abemathy,  259  N.C.  190,  130  S.E.2d  292, 
appeal  dismissed,  75  U.S.  161,  84  S.  Ct.  272,  11  L.  Ed  2d  261;  Piedmont 
Canteen  Service  v.  Johnson,  256  N.C.  155.  Where  the  words  in  a  statute 
have  not  acquired  a  technical  meaning,  they  must  be  construed  in  accordance 
with  their  common  and  ordinary  meaning  unless  a  different  meaning  is 
apparent  from  the  context.  Alliance  Company  v.  State  Hospital,  241  N.C. 
329. 

The  relationship  of  employee-employer  when  up  for  consideration  becomes 
a  mixed  question  of  fact  and  law,  the  terms  of  the  contract  being  a  question 
of  fact  and  the  relationship  created  by  the  contract  being  a  question  of 
law.  Beach  v.  McLean,  219  N.C.  521.  The  traditional  test  of  employment 
in  this  jurisdiction  and  indeed  in  most  jurisdictions,  is  whether  the  person 
has  the  right  to  exercise  dominion  and  control  over  the  workmen  in  the 
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manner  and  method  of  his  work,  regardless  of  whether  such  right  is 
exercised,  Pressly  v.  Turner,  249  N.C.  102;  Harris  v.  White  Construction 
Company,  240  N.C.  566;   56  C.J.S.,  Master  and  Servant,  §  3. 

Bearing  in  mind  the  purpose  and  ends  sought  to  be  achieved  by  enactment 
of  the  pertinent  portion  of  G.S.  58-41,  and  being  mindful  that  a  liberal 
construction  is  to  be  applied  to  achieve  those  legislative  ends,  the  word 
"employer"  as  used  in  the  statute  is  to  be  given  an  interpretation  beyond 
the  strict  or  technical  meaning  of  such  term.  Therefore,  even  though  there 
may  be  separate  corporate  entities  by  virtue  of  subsidiary  corporations, 
holding  companies,  or  conglomerates,  so  long  as  the  latter  has  the  power, 
either  directly  or  indirectly,  to  control  the  agent,  or  so  long  as  the  agent 
is  an  employee  of  a  corporation  or  entity  under  common  control  with  the 
lender,  the  lender  is  an  "employer"  within  the  spirit  of  the  Act.  A  contrary 
holding  would  give  sanction  to  the  avoidance  of  the  statute  merely  by  the 
shifting  of  corporate  entities.  Since  the  statute  is  designed  and  intended 
to  place  a  reasonable  control  on  the  placement  of  "captive  business"  in 
the  field  of  insurance,  this  interpretation  is  consonant  with  the  purpose  of 
the  statute.  ... 

The  second  question  remains  as  to  whether  or  not,  when  a  mortgage  title 
insurance  policy  is  issued  covering  the  security  interest  of  a  lender,  who 
is  also  employer  of  the  agent,  this  constitutes  the  insurance  of  "property" 
of  the  lender  within  the  meaning  of  the  statute? 

In  the  usual  transaction  where  a  mortgage  policy  is  issued,  it  is  my 
understanding  that  the  lending  institution  which  has  loaned  the  money 
on  the  property  takes  a  note  secured  by  mortgage  or  deed  of  trust  on 
the  property.  The  mortgagee  insurance  policy  insures  the  named  insured, 
the  owner  of  the  security  interest,  or  its  assignees  or  successors.  On  some 
occasions,  however,  a  policy  may  be  issued  which  insures  the  owner- 
purchaser  of  the  property  against  title  defects.  This  opinion  is  not  con- 
cerned with  the  latter  instance. 

In  summary,  it  may  be  said  that  a  mortgagee  title  insurance  policy  insures 
the  mortgagee  or  its  assignee  against  a  collateral  1osl3  occasioned  by  a 
defect  in  title.  The  policy  is,  in  effect,  a  warranty  to  the  mortgagee  that 
the  title  is  clear  of  defect.  The  policy  is  written  on  a  single  non-recurring 
premium  which,  in  most  instances,  is  paid  by  the  mortgagor  or  borrower. 

In  a  number  of  decisions,  it  has  been  held  that  the  security  interest  in  a 
mortgage  or  the  interest  of  the  holder  on  a  promissory  note  secured  by  a 
deed  of  trust  is  "property".  Guaranty  Savings  and  Loan  Association  v. 
City  of  Springfield,  139  S.W.2d  955;  State  v.  Holland,  367  S.W.  791;  U.  S. 
Fidelity  and  Guaranty  Company  v.  City  of  Asheville,  85  F.  2d  966  (4th 
Cir.,  1936).  The  mortgagee  or  beneficiary  under  a  deed  of  trust  has  certain 
rights  with  respect  to  the  possession,  use  and  enjoyment  of  real  property 
which  most  certainly  are  analogous  to  property  rights. 

In  Illinois  Trust  and  Savings  Bank  v.  City  of  Des  Moines,  244  F.  620,  the 
court  speaking  of  the  nature  of  the  mortgage  or  deed  of  trust  stated: 
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"It  is  fundamental  that  a  mortgage  or  deed  securing  an  indebted- 
ness is  "property"  within  the  meaning  of  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  State  of  Iowa." 

In  accord  see  State  v.  Holland,  supra. 

The  fact  that  the  mortgagor  or  borrower  in  this  case  may  pay  the  premium 
or  the  insurance  in  question  makes  no  difference  as  to  the  application  of 
the  statute.  In  the  case  of  Motors  Insurance  Corporation  v.  Robinson, 
supra.  Motors  Insurayice  Corporation  had  licensed  certain  automobile 
dealers  as  its  agents  to  take  applications  for  physical  damage  insurance 
on  automobiles  purchased  from  such  dealers.  The  physical  damage  insur- 
ance policies,  of  course,  contain  loss  payable  clause  to  the  lending  institu- 
tions. The  Common  Pleas  Court  of  Ohio  stated  that  the  purchaser  of  the 
automobile  made  no  difference  as  to  the  violation  of  the  statute.  In  sum- 
marizing the  purpose  of  the  Ohio  statute,  the  court  said : 

"The  purpose  of  the  restriction  was  undoubtedly  intended  to  pre- 
vent an  unfair  advantage  in  the  placing  of  insurance  and  the 
licensing  of  persons  who  were  not  intending  to  do  a  general  in- 
surance business,  but  simply  to  supplement  their  primary  business 
of  selling  automobiles." 

The  fact  that  it  is  common  business  practice  for  loans  to  be  sold  and 
for  the  mortgagee  title  policy  to  pass  to  the  successor  in  interest  to  the 
original  lender,  makes  no  substantial  difference.  It  is  the  relationship  of 
the  agent  to  the  lending  institution  at  the  time  the  insurance  is  written 
which  determines  whether  the  statute  has  been  violated.  The  fact  that 
the  loan  is  subsequently  sold  or  warehoused  would  not  be  determinative  in 
applying  the  standards  set  forth  by  the  statute. 

In  conclusion,  it  is  the  feeling  of  this  Office  that  G.S.  58-41  must  be 
given  a  broad  interpretation  to  accomplish  the  purposes  of  the  General 
Assembly  and  that  the  Act  has  application  regardless  of  the  relationship 
of  the  agent  to  the  lender  so  long  as  the  lender  either,  directly  or  indirectly, 
has  control  over  the  agent  and  so  long  as  policies  of  title  insurance  insure, 
directly  or  indirectly,  the  security  interest  of  the  lender. 

It  should  be  borne  in  mind  in  the  reading  of  this  opinion  that  the  statute 
does  not  prevent  an  employee  of  a  lending  institution  from  being  licensed 
and  from  writing  a  substantial  amount  of  insurance  on  his  employer's 
property.  So  long  as  the  premiums  produced  from  such  writings  do  not 
exceed  that  written  for  the  public  in  general,  the  agent  would  be  entitled 
to  be  relicensed  by  the  Department  of  Insurance. 

Robert    Morgan,    Attorney    General 
Bernard  A.  Harrell, 
Assistant  Attorney  General 


326  ATTORNEY   GENERAL   OPINIONS  [VOL. 

7  August  1969 

Subject:  Insurance;  Automobile  Liability  Insurance  Policies;  Termi- 

nation by  Cancellation;  Notice  of  Termination  Within 
Sixty-Day  Period  from  Policy  Inception;   Effect  of 

Requested  by:     Honorable  Edwin  S.  Lanier 
Commissioner  of  Insurance 

Question:  Whether,  under  provisions  of  G.S.   20-310,   an  insurer  by 

giving  notice  of  cancellation  within  a  sixty-day  period, 
can  effect  cancellation  after  sixty  days  without  complying 
fully  with  the  requirements  of  the  statute? 

Conclusion:  Where  a  policy  of  automobile  liability  insurance  has  been 

in  effect  for  sixty  days,  it  may  not  be  terminated  by  can- 
cellation except  for  the  statutory  reasons  set  forth  in 
G.S.  20-310  even  though  the  insurer  prior  to  the  expiration 
of  sixty  days  has  given  notice  of  intent  to  cancel. 

The  Insurance  Commissioner  has  requested  that  the  Attorney  General 
render  an  opinion  with  respect  to  the  financial  responsibility  laws  per- 
taining to  the  termination  of  insurance  policies.  Specifically,  the  Com- 
missioner wants  to  know  whether  an  insurer  issuing  a  policy  may,  after 
the  policy  has  been  in  effect  more  than  sixty  days,  terminate  the  same 
by  cancellation  without  terminating  the  same  for  those  statutory  reasons 
set  forth  in  G.S.  20-310(b). 

G.S.  20-310,  in  pertinent  part,  reads  as  follows: 

"§  20-310.  Termination  of  insurance. —  (a)  No  contract  of  in- 
surance or  renewal  thereof  shall  be  terminated  by  cancellation  or 
failure  to  renew  by  the  insurer  until  at  least  fifteen  (15)  days 
after  mailing  a  notice  of  termination  by  certificate  of  mailing  to 
the  named  insured  at  the  latest  address  filed  with  the  insurer  by 
'     or  on  behalf  of  the  policyholder  .  .  . 

(b)  In  addition,  no  contract  of  insurance  which  has  been  in 
effect  for  sixty  (60)  days  may  be  terminated  by  cancellation  by 
the  insurer  unless: 

(1)  The  named  insured  fails  to  discharge  when  due  any  of 
his  obligations  in  connection  with  the  payment  of  pre- 
mium for  the  policy  or  any  installation  thereof; 

(2)  The  insured  violates  any  of  the  terms  and  conditions  of 
the  policy  not  in  conflict  with  the  provisions  of  this 
subsection ; 

(3)  The  named  insured  or  any  other  operator  who  customarily 
operates  an   automobile   insured   under  the   policy: 

a.  Has  had  his  driver's  license  suspended  or  revoked 
during  the  policy  period,  for  more  than  thirty  (30) 
days,  or 
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b.    Is    convicted    of    or    forfeits    bail,    during    the    policy 
period,  for 

1.  Any  felony; 

2.  Theft  of  a  motor  vehicle; 

3.  A  third  violation,  for  any  one  operator,  within  a 
period  of  eighteen  (18)  months,  of  any  moving 
traffic  offense." 

The  statute  further  requires  that  in  the  case  of  cancellation  after  the 
sixty-day  period,  the  insurer  shall  give  the  statutory  reasons  for  which 
such  cancellation  is  made. 

The  Insurance  Department  has  received  information  of  cancellation  by 
a  carrier  under  the  following  factual  situation: 

On  January  10,  1969,  the  insured  was  issued  a  policy  of  automobile  liability 
insurance.  On  March  11,  1969,  he  received  a  notice  of  cancellation  of  the 
policy  with  a  stated  cancellation  date  of  March  27,  1969.  The  insured 
takes  the  position  that  under  the  statute  the  company  cannot  cancel  his 
policy  except  for  the  statutory  reasons  stated  therein.  The  insurance 
carrier  on  the  other  hand  takes  the  position  that  so  long  as  it  gives 
notice  of  cancellation  within  the  sixty-day  period  that  it  may  thereafter 
cancel  without  complying  with  the  provisions  of  G.S.  20-310 (b).  The  com- 
pany further  says  that  since  the  statute  requires  in  subparagraph  (a) 
that  fifteen  days  notice  be  given  prior  to  termination  by  cancellation  that 
the  effect  of  this,  when  coupled  with  the  sixty-day  provision,  is  to  extend 
the  reach  of  the  statute  for  a  seventy-five  day  period  rather  than  the 
sixty-day  period  as  contemplated.  Therefore,  they  take  the  position  that 
the  mere  notice  of  cancellation  within  the  sixty-day  period  is  sufficient 
to  abate  the  operation  of  subsection   (b)   of  the  statute. 

After  having  fully  studied  the  statute  in  the  light  of  its  history,  and  the 
intent  of  the  General  Assembly,  this  Office  reaches  the  conclusion  that 
an  insurer  must  actually  terminate  by  cancellation  a  policy  within  sixty 
days  of  its  effective  date  in  order  to  escape  compliance  with  the  provisions 
of  subsection  (b). 

The  sixty-day  period  contained  in  G.S.  20-310  is  an  "underwriting"  period 
which  is  provided  so  that  insurance  companies  may  receive  applications 
and  investigate  risks  to  see  if  they  want  to  insure  the  individual  involved. 
It  was  calculated  by  the  General  Assembly  when  it  enacted  G.S.  20-310 
that  the  sixty-day  period  would  be  a  fair  time  for  the  company  to  make 
its   underwriting  determination. 

Under  the  plain  wording  of  the  statute,  the  mere  notice  of  termination 
required  by  the  statute  does  not  have  the  effect  of  terminating  such  policy. 
The  policy  remains  "in  effect"  for  at  least  fifteen  days  after  the  statutory 
notice  has  been  given.  If,  with  the  addition  of  the  fifteen  days  notice, 
the  policy  has  remained  in  effect  from  inception  to  actual  date  of  can- 
cellation for  more  than  sixty  days,  the  insurer  is  bound  by  the  provisions 
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of  subsection  (b)  and  must  comply  therewith  to  effectively  cancel  the 
policy  and  remove  itself  from  the  risk.  The  effect  of  this  is  that  a  company 
must  decide  within  forty-five  days  whether  it  is  going  to  accept  or  reject 
a  particular  risk  forwarded  to  it  by  one  of  its  agents.  Since  the  outside 
limit  for  cancellation  without  complying  with  the  statute  is  sixty  days 
and  since  the  statute  in  subsection  (a)  requires  fifteen  days  notice  prior 
to  termination,  it  follows  that  the  company's  underwriting  decision  must  be 
made  within  a  forty-five  day  period.  .  . 

In  the  factual  situation  which  has  been  posed  to  the  Department,  the 
insurer  has  failed  to  comply  with  the  statute  and  has  failed  to  effect  a 
cancellation  in  accordance  with  the  plain  requirements  of  G.S.  20-310. 

It  is  my  understanding  that  the  particular  individual  involved  has  now 
effected  other  insurance  and  is  properly  insured  at  this  time  under  another 
policy. 

Robert    Morgan,    Attorney    General 
Bernard  A.  Harrell, 
Assistant  Attorney   General 


10  October  1968 

Subject:  Insurance;  Credit  Card  Facilities;  Solicitation  for  Policies 

and  Collection  of  Premiums  through  Credit  Card  Facilities 

Requested  by:      Mr.  E.  E.  Lambert 

Life  Insurance  Actuary 

N.  C.  Insurance  Department 

Conclusion:  G.S.    58-61.2,    the    credit   card    statute,   makes    it   unlawful 

for  an  insurance  company  in  any  way  to  solicit  or  nego- 
tiate policies  of  insurance  through  the  use  of  the  facilities 
,  of  a  credit  card  company.  There  is  an  exception  as  to  banks 

domiciled  in  the  State  of  North  Carolina  who  keep  their 
credit  card  records  in  this  state.  In  such  instances,  insur- 
ance premiums  may  be  collected  through  the  use  of  credit 
card  facilities.  So  long  as  an  insurance  company  adver- 
tisement merely  points  out  that  premiums  may  be  paid 
through  the  credit  card  facilities  of  a  domestic  banking 
corporation,  the  statute  against  the  unlawful  solicitation 
or  negotiation  of  insurance  contracts  is  not  violated.  How- 
ever, it  would  be  a  violation  of  the  statute  if  the  applica- 
tions for  insurance  were  forwarded  to  the  credit  card 
facility  since  this  would  be  a  negotiation  of  the  insurance 
contract. 

The  American  Security  Insurance  Company  of  Atlanta,  Georgia,  has  pre- 
sented a  plan  whereby  it  seeks  to  market  in  North  Carolina  an  "in-hospital" 
indemnity  policy.  As  a  part  of  its  plan  to  market  the  policy  in  North 
Carolina,  it  would  employ  the  credit  card  facilities  of  the  North  Carolina 
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National  Bank.  The  credit  card  facilities  of  the  bank  would  be  used  in 
the  following  manner  in  the  sale  of  the  policy  and  in  the  collection  of 
premiums : 

North  Carolina  National  Bank  would  send  out  a  letter  to  its  credit  card 
holders  (Bank  Americard)  announcing  that  the  new  insurance  plan  offered 
by  American  Security  Insurance  Company  is  available.  The  letter  would 
not  seek  to  have  persons  take  this  as  new  coverage,  but  as  additional 
coverage  to  that  which  they  already  have.  The  letter  would  urge  and 
encourage  the  prospective  insureds  to  discuss  the  plan  with  their  own 
insurance  counselor.  As  to  the  payment  of  premiums  under  the  policy, 
the  letter  would  point  out  that  premiums  could  be  charged  through  the 
prospective  insured's  Bank  Americard  account.  This  would  be  an  optional 
feature  and  the  prospective  insured  could  either  use  this  method  or  the 
traditional  method  of  paying  premiums.  The  insured  would  then  be  billed 
for  insurance  premiums  through  the  bank's  IBM  center  (a  part  of  its 
credit  card  facilities). 

The  question  now  arises  and  you  have  requested  the  Attorney  General 
to  give  the  Department  of  Insurance  an  opinion  on  whether  or  not  the 
plan  as  submitted  by  American  Security  Insurance  Company  is  in  viola- 
tion of  General  Statutes  58-61.2  and  58-260. 

I  will  first  take  under  consideration  the  question  of  whether  the  con- 
templated use  of  the  bank's  credit  card  facilities  violates  the  credit  card 
law,   General   Statutes   58-61.2. 

The  statute  in  question  reads  in  pertinent  part  as  follows: 

"§  58-61.2.  Solicitation,  negotiation  or  payment  of  premiums  on 
insurance  policies  through  credit  card  facilities  prohibited;  excep- 
tions.— Except  as  otherwise  provided  herein,  no  authorized  insurer 
and  no  representative  of  such  insurer  or  insurance  broker  shall 
employ  or  avail  itself  of  the  facilities  of  any  person,  firm  or 
corporation  engaged  in  the  credit  card  business  to  solicit  .  .  . 
any  contract  of  insurance  upon  any  life  or  risk  within  the  State  .  .  . 
or  accept  the  payment  of  premiums  upon  a  policy  of  insurance, 
insuring  any  life  or  risk  in  the  State  .  .  .  Except  as  otherwise 
provided  herein,  no  person,  firm  or  corporation  engaged  in  the 
business  of  extending  credit  through  a  credit  card  system  shall, 
on  behalf  of  any  insurer,  .  .  .  utilize  ...  its  credit  card  facilities 
to  solicit  for  ...  or  accept  the  payment  of  premiums  upon  any 
contract  of  insurance  from  credit  card  holders  .  .  .  who  reside  in 
this  State.  The  solicitation  for  .  .  .  policies  of  insurance  pro- 
hibited by  this  section  shall  include,  but  shall  not  be  limited 
to,  .  .  .  circulars,  letters  or  sales  literature  pertaining  to  insur- 
ance to  credit  card  holders  .  .  .  who  reside  in  this  State.  Credit 
card  business  as  used  in  this  section  shall  mean  the  business  of 
extending  credit  to  persons  who  are  the  holders  of  credit  cards 
issued  by  the  credit  card  facility  .  .  .  entitling  the  holder  to  pay 
charges  for  purchases  or  other  transactions  through  the  use  of 
credit  card  facilities." 
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The  statute  goes  on  to  provide  that  a  banking  corporation  domiciled  in 
the  State  may  accept  the  payment  of  premiums  through  credit  card 
facilities  in  behalf  of  an  authorized  insurer.  The  statute,  however,  limits 
the  use  of  the  bank's  credit  card  facilities  to  the  limited  purpose  of 
collecting  premiums  and  then  only  if  the  records  relating  to  the  payment 
of  insurance  premiums  through  such  facility  are  maintained  within  the 
State. 

The  above  quoted  statute  makes  it  clear  that  it  is  unlawful  for  any 
insured  to  use  credit  card  facilities  for  the  purpose  of  soliciting  or  nogoti- 
ating  any  contract  of  insurance  upon  any  life  or  risk  within  the  State. 

It  will  be  presumed,  when  consonant  with  the  context  and  in  the  absence 
of  an  expression  to  the  contrary,  that  the  Legislature  intended  that  the 
terms  used  in  a  statute  should  be  given  their  natural  and  ordinary  mean- 
ing. Sayles  Biltmore  Bleacheries,  Inc.  v.  Johnson,  266  N.C.  692;  17  A.L.R, 
3d  1. 

The  statute  in  question  was  enacted  in  the  1967  General  Assembly  for 
the  purpose  of  prohibiting  the  use  of  credit  card  facilities  for  the  solicita- 
tion and  negotiation  of  insurance  contracts.  The  only  exception  which 
seems  to  appear  in  the  statute  is  the  one  in  favor  of  banking  corporations 
domiciled  in  this  State  and  doing  business  under  the  laws  of  this  State 
or  the  United  States.  Even  then,  the  exception  is  for  a  limited  purpose, 
i.e.,  the  insurer  may  accept  payments  of  insurance  premiums  through  the 
bank  credit  card  facilities. 

Therefore,  based  upon  the  foregoing,  it  would  be  the  opinion  of  this  office 
that  the  proposal  of  the  American  Security  Insurance  Company  would 
be  prohibited  by  §  58-61.2  to  the  extent  that  the  credit  card  facilities  of 
the  bank  would  be  used  to  solicit  policies.  It  is  likewise  the  opinion  of 
this  office,  however,  that  it  would  be  lawful  under  the  statute  for  the 
company  to  use  the  credit  card  facilities  of  the  North  Carolina  National 
Bank  for  the  limited  purpose  of   accepting  payments  of  premiums. 

I  see  no  way  in  which  the  plan  offered  by  American  Security  Insurance 
Company  would  violate   §   58-260,  the  anti-discrimination  statute. 

T.  W.  Bruton,  Attorney  General 
.  Bernard  A.  Harrell, 

Assistant  Attorney  General 

20  August  1969 

Subject:  Insurance;   Crop  Dusting;   Requirement  of  Liability  Bond 

Requested  by:     Mr.   E.   W.   Constable,   State  Chemist 

North   Carolina   Department  of   Agriculture 

Question:  Whether,   under   provisions  of   G.S.   106-65.14 (e)    relating 

to  aerial  crop  dusting  license,  the  Commissioner  of  Agri- 
culture may,  in  lieu  of  liability  bond,  accept  as  satisfaction 
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for  such  requirement,  a  liability  policy,  which  policy  has 
been  accepted  in  the  state  of  domicile  of  the  applicant, 
but  is  written  by  a  company  or  companies  not  admitted 
to  do  business   in   North   Carolina? 

Conclusion:  The  provisions  of  G.S.   106-65.14 (e) ,  which  empowers  the 

Commissioner  of  Agriculture  to  require  a  "liability  bond" 
of  aerial  crop  dusters  and  further  empowers  the  Com- 
missioner to  promulgate  rules  and  regulations  with  respect 
thereto,  is  satisfied  by  a  liability  policy  held  by  a  non- 
resident applicant  where,  by  regulation  and  long  standing 
policy,  such  policies  have  been  approved  on  a  reciprocal 
basis  in  the  state  of  domicile. 

Aerial  Services  Corporation,  a  Virginia  domiciled  corporation  engaged 
in  the  aerial  crop  dusting  business  in  the  State  of  North  Carolina,  has 
applied  for  an  annual  license  to  engage  in  crop  dusting  in  the  State. 
Application  is  made  pursuant  to  G.  106-65.14.  With  its  application.  Aerial 
Services  shows  that  it  is  in  compliance  with  the  Virginia  laws  pertaining 
to  crop  dusting  and  that  its  liability  insurance  meets  the  requirements  of 
Virginia. 

G.S.  106-65.14  provides,  among  other  things  (paragraph  (e)),  that  the 
Commissioner  of  Agriculture  may,  under  rules  and  regulations  promul- 
gated under  the  Act,  require  a  "liability  bond"  from  each  applicant  to 
insure  against  the  hazards  of  damage  to  person  or  property  arising  from 
the  use  of  aircraft. 

"§  106-65.14.     Licenses. 


"(e)  The  Commissioner  may  require  under  such  rules  and 
regulations  as  may  be  promulgated  under  this  article,  from  each 
applicant  a  liability  bond  against  damage  to  person  or  property 
by  aircraft  and  a  reasonable  performance  bond  with  sufficient 
surety  satisfactory  to  the  Commissioner,  which  performance  bond 
is  to  secure  the  performance  of  contractual  obligations  of  the 
licensee  with  respect  to  custom  application  of  pesticides.  Any 
person  injured  by  the  breach  of  any  such  obligation  or  any  person 
damaged  by  such  aircraft  shall  be  entitled  to  sue  on  the  bond 
in  his  own  name  in  any  court  of  competent  jurisdiction  to  recover 
the  damages  he  may  have  sustained." 

Pursuant  to  statutory  authority,  the  Commissioner  of  Agriculture 
has  promulgated  and  adopted  regulations  pertaining  to  the  licensing 
of  crop  dusting  and  particularly  with  respect  to  the  liability  bond.  The 
regulation,  adopted  June  22,   1953,   reads  as  follows: 

"§12-6.  Liability  Bond.  No  airplane  applicator's  license  shall  be 
issued  unless  the  applicant  submits  to  the  Commissioner  of  Agri- 
culture, along  with  the  application  for  license,  a  liability  insurance 
policy    covering    said    applicant    and    the    person    or    persons    for 
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whom  the  custom  application  of  pesticides  is  to  be  made  against 
liability  for  damage  to  all  persons  or  property  caused  by  said 
aircraft.  Said  liability  insurance  policy  shall  cover  at  least  $5,000 
for  property  damage,  $10,000  for  personal  injury,  and  $20,000  for 
any  one  accident;  and  shall  be  required  to  be  in  force  for  the 
duration  of  the  applicant's  license:  Provided,  however,  it  is  not 
the  intent  of  this  regulation  for  any  liability  insurance  policy 
to  cover  damages  resulting  from  the  application  of  pesticides,  but 
only  for  damages  caused  by  aircraft." 

The  liability  policy  which  Aerial  Services  has  procured,  which  it  has 
presented  with  its  application,  has  been  approved  by  the  Virginia  State 
Corporation  Commission.  Under  prevailing  administrative  practice,  the 
Department  of  Agriculture  has  accepted  as  satisfactory,  insurance  policies 
officially  cleared  by  the  applicant's  home  state  on  a  reciprocity  basis. 
(Bulletin  dated  7/25/69). 

It  appears  that  the  insurance  policy  of  Aerial  Services,  while  approved 
in  the  State  of  Virginia,  is  underwritten  by  companies  not  licensed  to 
do  a  business  of  insurance  in  North  Carolina  and  not  approved  by  the 
Insurance  Department.  The  question  has  arisen  as  to  whether  such 
liability  policy,  insuring  lives  and  property  in  North  Carolina,  legally 
satisfies  the  statutory  and  regulatory  requirements? 

When  the  Commissioner  of  Agriculture  promulgated  rules  and  regulations 
with  respect  to  the  liability  bond  provisions  of  G.S.  106-65.14,  he 
provided  that  this  requirement  should  be  satisfied  by  a  proper  liability 
policy  in  limits  of  $5,000  for  property  damage,  $10,000  for  personal 
injury  and  $20,000  for  any  accident.  The  adoption  of  this  regulation  was 
in  line  with  legislative  intent  to  protect  the  public  of  this  State.  An 
insurance  policy  is  much  more  effective  than  a  "liability  bond"  in  pro- 
tecting the  public  since  an  insurance  policy  is  a  recurring  and  continuous 
obligation,  whereas,  a  bond  is  usually  a  device  for  a  single  instance. 

Under  insurance  laws  of  this  State,  all  contracts  of  insurance  on  lives 
or  property  in  the  State  are  deemed  to  have  been  made  here  (G.S.  58-28). 
Further,  it  is  unlawful  for  any  company  to  make  any  contract  of  insurance 
on  lives  or  property  in  the  State  except  as  authorized  by  Chapter  58 
(G.S.  58-29).  A  part  of  Chapter  58  is  the  licensing  of  all  companies  doing 
business  in  the  State.  Thus,  policies  written  by  unlicensed  companies  on 
lives  or  property  within  the  State  are  unlawful  as  to  the  insurer.  The 
insurer  cannot  escape  liability  by  virtue  of  such  statute  however,  since 
the  statute  is  to  protect  policyholders,  not  insurer,  Gazzan  v.  Insurance 
Company,  155  N.C.  330.  See  also,  G.S.  58-54.23,  1967  Cum  Supp. 

The  reason  and  rationale  behind  the  State  law  requiring  companies  to 
be  admitted  is  to  provide  regulation  of  the  companies  and  to  provide  a 
convenient  forum  where  citizens  of  this  State  may  litigate  their  claims. 

Although  the  liability  policy  in  question  is  not  before  me,  it  was  validly 
written  in  the  State  of  Virginia.  Furthermore,  it  is  likely  that  the  policy 
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is  an  "omnibus"  coverage  policy,  covering  Aerial  Services  wherever  it 
engages  in  crop  dusting.  The  policy  was  not  written  in  its  inception  to 
insure  North  Carolina  lives  or  property.  It  was  lawful  in  its  inception. 
If  unlawful,  it  becomes  so  only  because  of  its  incidental  application  to 
North  Carolina  lives  and  property. 

I  would  conclude  from  the  facts  afforded  that  because  of  long  standing 
practice  and  because  of  Departmental  policy,  the  Aerial  Services  Cor- 
poration may  be  and  should  be  licensed  on  the  basis  of  its  policy,  which 
is  "cleared  in  the  state  of  domicile". 

North  Carolina's  surplus  line  statutes,  G.S.  58-53.1  through  58-54,  do 
not  afford  a  remedy  for  the  applicant  since,  by  its  plain  terms,  it  is 
applicable  only  to  ".  .  .  citizens  of  this  State,  .  .  ."  It  is  doubtful  that 
applicant  could  procure  insurance  under  these  statutes.  It  is,  in  effect, 
left  without  a  remedy. 

The  Department  of  Agriculture  may  and,  on  the  basis  of  its  regulations 
promulgated  and  administrative  practice  of  long  standing,  should  license 
the  applicant  if  it  is  otherwise  qualified.  The  policy  of  insurance  is  en- 
forceable in  this  State  and  affords  protection  as  intended  by  the  General 
Assembly. 

Undoubtedly,  this  matter  is  a  subject  for  remedial  legislation  and  should 
be  corrected.  This,  however,  is  a  matter  for  the  General  Assembly. 

Robert    Morgan,    Attorney    General 
Bernard  A.  Harrell, 
Assistant    Attorney    General 

24  October  1969 

Subject:  Insurance;    Fire  and   Extended   Coverage;    Fair  Access  to 

Insurance   Requirements   Plan;    Crediting  of  Participation 
by  Insurers  in  the  Reinsurance  Facility 

Requested  by:     Honorable  Edwin  S.  Lanier 
Commissioner  of  Insurance 

Questions:  (1)      Does    the    language    of    G.S.    58-173.19    require    or 

contemplate   that   individual   insurers  will   or  may  be  en- 
titled to  a  credit  against  their  participation  in  the  writ- 
I  .         ings,    expenses,    profits    or    losses    of    the    North    Carolina 

Insurance    Placement    Facility? 

(2)      If  so,  what  participation  is  to  be  credited  and  how 
will  the  credit  be  effectuated? 

Conclusion:  The  credit  referred  to  in  G.S.  58-173.19  is  to  be  accumu- 

lated by  the  Federal  Insurance  Development  Fund  and  is 
available  to  pay  reinsured  riot-caused  losses.   It  is  not  a 
.  r'  credit  which  accures  to  the  benefit  of  the  individual  par- 

ticipating insurers  in  the  State  of  North  Carolina,  but  it 
does  reduce  the  possibility  of  a  call   upon  the   State. 
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The  1969  General  Assembly  enacted  into  law  Senate  Bill  662,  popularly 
known  as  the  "Fair  Plan"  of  insurance  (Fair  Access  to  Insurance 
Requirements).  The  Act  was  complementary  to  the  Federal  Act,  Public 
Law  90-448,  82  Stat.  476,  known  as  the  Housing  and  Urban  Development 
Act  of  1968.  The  basic  scheme  of  the  two  laws  is  to  permit  state  par- 
ticipation in  a  federal  reinsurance  facility  set  up  to  provide  adequate 
fire  and  extended  coverage  insurance  for  property  in  riot-prone  urban 
areas.  State  participation  depended  upon  enactment  of  appropriate  legis- 
lation. 

The  1969  Act,  codified  as  Article  18B  of  Chapter  58  (58-173.17  through 
58-173.28)  provides  for  creation  of  an  underwriting  association  to  which 
all  fire  and  extended  coverage  insurers  must  belong.  Each  member  com- 
pany participates  in  the  writings,  expenses,  profits  and  losses  of  the 
association  in  the  proportion  its  premium  writings  bear  to  the  aggregate 
premiums   written    by   all    insurers   for   essential    property    insurance. 

A  question  has  arisen  as  to  the  last  sentence  of  G.S.  58-173.19  which 
reads  as  follows: 

".  .  .  The  premiums  paid  by  insurers  of  North  Carolina  property 
to  the  National  Insurance  Development  Fund  for  reinsurance, 
shall  be  used  for  the  payment  of  losses  occurring  in  this  State 
and  shall,  to  the  extent  not  so  used,  be  credited  to  the  par- 
ticipation of  such  insurers  in  the  reinsurance  facility  provided 
by  this  act  and  the  federal  act."   (Emphasis  added.) 

Any  confusion  which  may  exist  as  to  the  meaning  of  the  quoted  portion 
of  the  statute  probably  arises  because  of  a  provision  in  the  "Beach 
Property  Plan"  which  permits  a  credit  to  individual  insurers  for  their 
voluntary  writing  in  the  beach  zone. 

Based  upon  the  history  of  the  North  Carolina  Act,  the  wording  of  the 
statute  in  question  and  the  parallel  Federal  legislation,  it  would  be  the 
conclusion  of  this  Ofiice  that  the  questioned  phrase  of  G.S.  58-173.10  does 
not  provide  a  credit  accruing  to  participating  insurers. 

The  sentence  in  question  was  an  amendment  to  Senate  Bill  662  designed 
to  insure  the  integrity  of  funds  generated  by  the  participation  of  North 
Carolina  insurers  in  the  reinsurance  fund.  It  was  reasoned  that,  to  the 
extent  not  used  to  pay  losses  in  this  State,  the  money  paid  for  reinsurance 
should  be  credited  against  any  subsequent  call  which  the  Secretary  of 
HUD  might  make  on  the  State. 

This  was,  of  course,  consistent  with  Section  1223(a)(1)  of  Public  Law 
90-448  which  provides,  in  effect,  that  before  a  call  is  made  on  the  State 
for  its  share  of  reinsured  riot-caused  losses  that  credit  be  given  for 
the  excess  of  total  cumulated  reinsurance  premiums  over  losses  for  previous 
years. 

The  credit  referred  to  in  G.S.  58-173.19  is  the  credit  provided  by  Title 
12,  §  1223(a)(1).  It  is  not  a  credit  to  be  actually  returned  to  the  par- 
ticular   state,    the    underwriting    association    or    to    individual    insurers. 
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It  does  not  operate  to  reduce  the  participation  of  a  member  insurer  in 
the  underwriting  association.  It  is  a  credit  cumulated  by  the  Federal 
reinsurance  facility  and  is  available  to  pay  future  reinsured  riot-caused 
losses.  Since  it  is  cumulative  and  is  credited  to  the  state's  participation 
in  the  plan,  it  reduces  the  possibility  of  a  call  on  the  state  and,  thus, 
benefits  participating  insurers.  Under  G.S.  58-173.29,  individual  insurers 
are  assessed  when  the  Secretary  makes  a  call  upon  the  State  for  re- 
imbursement. Naturally,  an  accumulation  of  reinsurance  premiums  would 
tend  to  lessen  the  call  on  the  State  and  thus  would  lower  the  possibility 
of  an  assessment. 

Robert    Morgan,    Attorney    General 
Bernard  A.  Harrell, 
Assistant   Attorney   General 

28  October  1968 

Subject:  Insurance;    Group    Life    Insurance    Policies;    Assignability 

Requested  by:     Honorable  Edwin  S.  Lanier 
Commissioner  of  Insurance 

Conclusion:  In   North   Carolina,   the   employee   is  the  beneficial   owner 

of  the  policy  of  group  life  insurance  on  his  life  and  he 
may  make  an  absolute  assignment  of  the  policy  if  the 
policy  provisions  do  not  prohibit  such  assignment.  The 
North  Carolina  General  Statutes  are  not  construed  to 
prohibit  the  absolute  assignment  of  group  life  policies, 
including  the  right  upon  the  termination  of  employment 
to  convert  the  policy  to  ordinary  life.  However,  the  em- 
ployer should  consent  to  the  assignment  of  the  policy. 

The  Insurance  Department  has  received  a  number  of  inquiries  concerning 
group  life  insurance  policies  and  specifically,  whether  or  not  the  North 
Carolina  statutes  permit  such  an  assignment  of  group  life  policies  as  will 
remove  all  of  the  incidents  of  ownership  from  the  insured-employee  and 
thus  avoid  inclusion  of  the  proceeds  of  such  policy  in  his  estate  for 
federal  estate  tax  purposes. 

Under  Title  26  U.S.C.A.,  §  2042,  and  under  IRS  Regulation  20.2042,  in 
order  for  the  proceeds  of  life  insurance  to  not  be  included  in  the  gross 
estate  of  a  decedent,  it  must  appear  that  the  decedent  gratuitously  trans- 
ferred all  of  the  incidents  of  ownership  prior  to  his  death. 

On  July  23  of  1968,  this  office  wrote  an  informal  letter  to  Mr.  Eugene  Allen, 
Director  of  the  Licensing  Division,  advising  him  that  it  did  not  appear 
that  the  North  Carolina  law  permitted  the  absolute  assignment  of  group 
life  insurance  policies. 

By  memorandum  dated  October  23,  1968,  you  have  now  asked  this  office 
to  furnish  you  with  a  formal  Attorney  General's  opinion  as  to  whether 
or    not    the    North    Carolina    General    Statutes    pertaining    to    group    life 
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insurance  permit  the  irrevocable  and  absolute  assignment  by  an  insured- 
employee  of  all  of  the  incidents  of  ownership,  including  the  right  of  such 
insured-employee   to   convert   the    policy   to   permanent  insurance. 

General  Statute  58-210  defines  group  life  insurance  policies  and  states 
that  no  policy  shall  be  delivered  in  this  State  unless  it  conforms  to  one 
of  five  descriptions  enumerated  in  the  statute. 

General  Statute  58-211  is  the  statute  governing  the  standard  provision 
which  must  be  included  in  all  group  life  insurance  policies  in  the  State 
of  North  Carolina. 

Among  other  things,  General  Statute  58-211  provides  that  each  group 
life  policy  must  contain  a  "conversion"  clause,  i.e.,  a  provision  that  if 
the  policy  ceases  because  of  termination  of  employment  or  of  membership 
in  the  class  eligible  for  coverage,  the  employee  shall  be  entitled  to  have 
issued  to  him,  without  evidence  of  insurability,  an  individual  policy  of 
life  insurance  in  an  amount  equal  to  the  amount  of  the  terminated 
group  policy.  This  right  of  "conversion",  which  is  a  mandatory  matter  in 
North  Carolina,  has  been  held  to  be  a  substantial  right  of  the  employee, 
which  can  be  waived  only  by  the  mutual  consent  of  the  parties  to  the 
contract  of  an  ample  consideration.  Satery  v.  Great  American  Insurance 
Company,  278  S.W.2d  377. 

In  researching  the  questions  involved,  we  have  attempted  to  arrive  at 
the  nature  of  group  life  insurance  policies.  They  differ  in  many  respects 
from  the  usual  two-party  ordinary  life  insurance  where  only  the  com- 
pany and  the  individual  insured  are  involved.  Group  life  insurance  policies 
affect  four  parties:  the  insurer,  the  employer,  the  insured  and  the  bene- 
ficiaries. 

The  group  life  policy  is  a  contract  of  insurance  made  between  the  em- 
ployer, or  someone  in  an  analogous  position,  and  the  insurance  carrier. 
In  North  Carolina  the  group  policy  has  been  described  as  a  ".  .  .  contract 
between  the  insurance  company  and  the  employer."  The  employee  has 
been  held  to  be  a  third  party  beneficiary  who  has  the  right  to  continue 
the  policy  by  paying  the  premiums.  Newman  v.  Insurance  Company,  255 
N.C.  722.  It  has  been  held  in  North  Carolina,  however,  that  even  though 
a  group  insurance  policy  is  between  the  employer  and  the  insured,  that 
it  is  not  an  indemnity  contract  for  the  benefit  of  employer,  but  is  insurance 
upon  the  life  of  the  employee  for  his  personal  benefit  and  protection  of 
those  depending  upon  him.  Rivers  v.  Insurance  Company,  245  N.C.  461. 

There  is  no  question  but  that  an  employer  has  a  substantial  interest  in 
a  group  life  insurance  policy.  He  or  someone  who  stands  in  his  shoes  is  the 
policyholder.  The  employee  receives  only  a  certificate  of  insurance.  Both 
the  employer  and  the  employee  may  participate  in  the  payment  of  premiums 
and  this  seems  to  be  the  more  popular  or  usual  arrangement.  In  some 
instances,  however,  the  employer  pays  all  of  the  group  life  premiums. 

Regardless  of  the  interest  which  the  employer  has  in  the  group  life  policy, 
however,   the   employee   is   the   beneficial   owner   of   such   policy   and   he   is 
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clothed  with  many  of  the  incidents  of  ownership.  He  has  the  right  to 
designate  the  beneficiary  in  the  policy,  he  has  the  right  to  continue  the 
policy  in  force  if  it  is  a  participating  policy,  and  he  has  the  right  in 
North  Carolina  to  convert  the  policy  upon  the  termination  of  his  employ- 
ment. 

As  to  the  assignability  of  group  life  insurance  policies,  we  start  with 
the  proposition  that  under  modern  prevailing  views,  in  the  absence  of 
contrary  provisions  in  the  policy,  an  assignment  may  be  made  of  a  life 
insurance  policy.  An  insurance  company  may  by  contract  affix  such  condi- 
tions to  the  assignment  of  its  policies  as  it  sees  fit.  29  Am.  Jur.,  Insurance, 
§  652-653. 

It  has  likewise  been  held  that  an  assignment  of  a  life  insurance  policy 
is  not  against  public  policy,  but  vests  in  the  assignee  all  the  rights  and 
liabilities  set  forth  in  the  policy  and  the  instrument  to  be  assigned. 
Senese  v.  Senese,  121  NYS  498. 

It  is  the  majority  position  that  in  the  absence  of  policy  provision  and  a 
statute  preventing  assignment  of  public  policy,  that  a  life  insurance  policy 
may  be  assigned  by  the  owner.  St.  Louis  Refrigerating  and  Cold  Storage 
Company  v.  United  States,  66  F.  Supp.  62  (D.C.  Mo.  1946)  affirmed,  162 
F.  2d  394;  Hamilton  v.  Hamilton,  51  S.  2d  13;  Cook  v.  Cook,  111  P.  2d 
322;  Central  State  Bank  v.  Edwards,  111  S.W.2d  873;  Johnson  v.  Scott, 
137  NYS  243;  Cornell  v.  Cornell,  54  NYS  2d  434;  Wargo  v.  Wargo,  265 
NYS  2d  37;  Appleman,  Insurance  Law  and  Practice,  §  1193. 

While  group  life  policies  diff'er  substantially  from  ordinary  life  policies, 
the  employee-insured  does  possess  many  of  the  incidents  of  ownership 
and,  in  my  opinion,  may  effectively  assign  those  rights  unless  prohibited 
by  statute  or  by  policy  provisions. 

As  to  the  right  of  conversion  by  the  employee  under  a  group  life  policy, 
it  is  the  right  of  the  employee  to  obtain  a  converted  policy  upon  stated 
conditions  within  the  specified  period  after  termination  of  employment. 
Lineberger  v.  Trust  Co.,  245  N.C.  166;  Love  v.  Assurance  Co.,  251  N.C.  84; 
Person  v.  Assurance  Society,  212  N.C.  731.  Such  right  of  conversion  may 
be  assigned  along  with  the  other  rights  of  the  employee  under  proper 
conditions.  Of  course,  the  assignee,  since  he  would  have  the  right  to  take 
out  a  converted  policy  on  the  life  of  the  employee-insured,  would  have  to 
have  a  recognized  "insurable  interest"  in  the  life  of  such  employee-insured. 
4  North  Carolina  Index  2d,  Insurance,  §  12. 

While  the  North  Carolina  statutes  relating  to  group  life  insurance  are 
not  structured  in  contemplation  of  the  assignment  of  such  policies,  and 
while  the  statutes  do  not  contemplate  assignment  of  them,  they  do  not 
prohibit  or  restrict  the  assignment  of  such  policies.  Therefore,  under  the 
general  rule  relating  to  the  assignability  of  life  insurance  policies,  it 
would  appear  that  group  life  policies  (or  the  incidents  of  ownership  therein) 
may    be    effectively    assigned    by    the    employee-insured.    Of    course,    this 
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assumes  that  the  policy  is  clear  of  provisions  militating  against  assign- 
ment or  that  the  insurer  has  expressly  waived  such  provisions.  It  would 
seem  also  that  in  the  light  of  the  employer's  interest  in  the  policy  and 
his  status  as  policyholder,  he  should  assent  to  the  assignment. 

The  assignment  of  group  life  policies  should  be  made  with  extreme 
caution  so  as  to  avoid  the  possibility  of  trafficking  in  the  policies  of 
elderly  employees  who  are  not  financially  able  to  convert  their  policy 
at  the  rates  applicable  upon  retirement.  The  insurance  carrier  may 
include  safeguarding  provisions  relating  to  assignment  of  such  policies. 

While  I  reach  the  conclusion  that  the  North  Carolina  statutes  do  not  pro- 
hibit assignment  of  group  life  insurance  policies,  and  that  they  may, 
therefore,  be  assigned,  I  do  so  with  those  caveats  set  out  above. 

T.  W.  Bruton,  Attorney  General 
Bernard  A.  Harrell, 
Assistant  Attorney  General 

28  August  1969 

Subject:  Insurance;    Group    Life    Insurance    Policies;    Assignability 

of  Policies  So  As  to  Avoid  Inclusion  in  Estate  for  Federal 
Estate  and  Inheritance  Tax  Purposes 

Requested  by:      Mr.  E.  A.  Proctor 

North  Carolina  State  University 

Question:  Whether  a  group  life  insurance  policy  may  be  effectively 

assigned  by  the  insured  (owner)  under  State  and  federal 
law  so  as  to  exclude  the  proceeds  of  such  policy  from 
the  taxable  estate  of  a  decedent? 

Conclusion:  Under  both  State  and  federal  law,  a  group  life  insurance 

policy   may   be   effectively   assigned    so    as   to   avoid   State 
.       ,  inheritance  tax  and  federal  estate  tax,  subject  to  certain 

precautions. 

The  Attorney  General  has  been  asked  to  render  an  official  opinion  as  to 
the  taxability  of  proceeds  of  group  life  insurance  policies  for  Federal 
estate  and  State  inheritance  purposes  where  the  decedent  (insured)  has 
made  an  assignment  of  the  policy.  Other  secondary  questions  are:  (1) 
In  the  event  of  an  assignment,  who  is  entitled  to  returned  unearned 
premiums?  and  (2)  If  the  assignee  predeceases  the  insured,  whose  estate 
is  liable  for  taxes  on  policy  proceeds? 

Under  §  2042  of  the  Internal  Revenue  Code  of  1954,  the  value  of  a  gross 
estate  for  Federal  estate  tax  purposes  includes  amounts  received  by  the 
executor  from  policies  on  the  life  of  the  decedent.  Also  included  are 
amounts  receivable  by  all  other  beneficiaries  on  policies  on  life  of  decedent 
with  respect  to  which  decedent  possessed,  at  the  time  of  his  death,  any  of 
the  incidents  of  ownership.  Additionally,  if  immediately  before  his  death 
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the  decedent  has  a  right  of  reversion  in  a  policy  worth  five  per  cent  (5%) 
of  the  total  policy  value,  it  is  includable  in  his  estate  under  a  method 
of  valuation  set  forth  in  the  Code  provision. 

The  term  "incidents  of  ownership"  is  not  limited  to  ownership  of  the 
policy  in  the  technical  sense,  but  broadly  includes  the  right  of  the  decedent 
or  his  estate  to  the  economic  benefits  of  the  policy.  Included  in  the  term 
is  the  right  to  designate  beneficiaries,  to  pledge  the  policy  for  a  loan, 
to  surrender  the  policy  for  cash  value  and  the  power  to  assign  the  policy 
or  revoke  an  assignment.  In  the  case  of  group  life  policies,  it  would 
also  include  the  "right  of  conversion"  (a  statutory  provision  under  G.S. 
58-211(8)).  The  "right  of  conversion"  is  the  right  of  the  insured  upon 
termination  of  employment  to  convert  the  policy  to  an  individual  policy 
without  evidence  of  insurability  at  the  time  of  conversion. 

Under  the  Federal  decisions,  if  a  decedent  has  completely  divested  himself 
of  ownership  of  an  insurance  policy  so  that  he  no  longer  owns  any  of  the 
"incidents  of  ownership"  at  his  death,  the  proceeds  of  such  policy  would 
escape  inclusion  in  his  gross  estate  for  Federal  estate  tax  purposes.  An 
important  exception  to  this  rule  occurs  where  the  transfer  is  gratuitously 
made  in  contemplation  of  death.  In  such  case,  the  proceeds  of  life  policies 
would  be  included  in  decedent's  gross  estate.  Generally,  this  rule  applies 
where  the  assignment  or  transfer  is  made  without  full  consideration 
within  three  years  of  decedent's  death.  The  "contemplation  of  death"  rule 
is  not  a  rigid  one  but  is  rather  a  rebuttable  presumption  made  dependent 
upon  the  facts  peculiar  to  each  situation.  See  Title  26  U.S.C.  §  2035. 
This  same  statutory  rule  obtains  under  North  Carolina  law,  G.S.  105-2(3). 
The  question  of  whether  a  group  policy  may  be  effectively  assigned  so 
as  to  avoid  Federal  estate  taxation  depends  largely  upon  State  law  and 
the  provisions  of  the  insurance  contract.  Under  Chapter  319  of  the 
Session  Laws  of  1969,  an  individual  insured  has  the  right  to  assign  all 
his  rights  in  a  group  life  policy,  including  the  "right  of  conversion",  un- 
less prohibited  by  the  policy. 

Under  the  North  Carolina  inheritance  tax  law,  insurance  proceeds,  subject 
to  certain  exemptions  set  forth  in  G.S.  105-3,  are  subject  to  tax.  It  is  a 
matter  of  interest  that  the  1965  amendment  to  G.S.  105-13,  reads  almost 
identical  with  §  2042,  the  parallel  Federal  statute.  Thus,  an  unequivocal 
assignment  of  all  the  incidents  of  ownership,  would  avoid  State  inheritance 
taxation. 

In  the  case  of  group  policies,  this  must,  of  course,  include  the  right  of 
conversion. 

As  to  the  other  questions  posed,  i.e.,  the  ownership  of  unearned  return 
premium,  an  assignment  of  the  policy  effective  to  avoid  taxation  would 
carry  with  it  the  right  to  receive  return  of  unearned  premium.  The  assignee 
would  be  entitled  to  such  unearned  premium  even  if  the  premiums  were 
being   paid   by   decedent. 

In  the  event  the  assignee  predeceased  the  insured  under  the  policy,  assum- 
ing  an    assignment   effective    to    avoid    taxation,    the    policy   would    be    an 
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asset  of  the  estate  of  the  assignee  and  subject  to  the  laws  of  testacy  or 
intestacy,  as  the  case  might  be.  The  policy  would  be  the  personal  property 
of  the  assignee  who  is  the  owner  of  such  policy. 

Those  seeking  to  assign  group  life  policies  so  as  to  avoid  estate  and 
inheritance  taxes,  should  be  mindful  of  the  fact  that  an  effective  assign- 
ment may  not  be  revoked,  it  is  final  in  nature.  Further,  those  seeking 
to  make  assignment  should  be  sure  that  it  is  permitted  under  policy 
provisions  and  that  all  "incidents  of  ownership"  are  in  fact  transferred, 

Robert    Morgan,    Attorney    General 
Bernard  A.   Harrell, 
Assistant   Attorney   General 


27  May  1969 
Subject: 

Requested  by: 
Question : 

Conclusion : 


Insurance;  Hospitalization  and  Accident  and  Health 
Policies;  Renewability;  Requirement  as  to  Public  Hear- 
ing on  Filings  for  Rate  Increases 

Honorable  Edwin  S.  Lanier 
Commissioner  of  Insurance 

Whether,  under  provisions  of  G.S.  58-251.2,  a  public  hear- 
ing is  required  upon  filings  by  insurance  companies  for  an 
increase   in   rates? 

Under  G.S.  58-251.2,  the  Insurance  Commissioner  is  re- 
quired to  hold  a  hearing  on  filings  made  by  insurers  for 
rate  increases,  and  the  Commissioner  must  make  findings 
and  give  approval  to  increased  rates  before  such  can  be- 
'  come  effective. 

The  Insurance  Commissioner  has  requested  the  Attorney  General  to 
render  an  opinion  as  to  the  procedure  to  be  followed  with  respect  to  rate 
filings  made  under  G.S.  58-251.2.  Specifically,  the  Commissioner  wants  to 
know  whether  he  must  hold  a  public  hearing  as  to  each  request  for  rate 
increase  applicable  to  policies  covered  by  the  statute. 

G.S.  58-251.2,  the  so-called  "Clifton  Blue"  law,  requires  that  the  enumerated 
policies  contain  certain  provisions — relative  to  renewability.  Essentially, 
the  statute  requires  that  policies  which  have  been  in  effect  for  less 
than  one  year  be  renewed  by  the  insurer  unless  notice  of  non-renewal  has 
been  given  at  least  30  days  prior  to  the  premium  due  date.  For  policies 
which  have  been  in  force  for  more  than  one  year  and  upon  which  some 
premium  has  been  paid  and  accepted,  the  notice  of  non-renewability  must 
be  the  equivalent  of  one-fourth  of  the  number  of  months  the  policy  has 
been  in  force,  not  exceeding  two  years. 

Where  a  policyholder  has  received  timely  notice  of  non-renewal  and  the 
carrier  has  filed  for  a  rate  increase,  the  statute  provides,  in  pertinent  part: 
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"The  insurer  upon  a  showing:  of  inadequacy  of  rates  chargeable 
on  such  policies  upon  which  notice  of  non-renewal  has  been  given, 
and  a  finding  as  to  the  same  by  the  Insurance  Commissioner, 
may  increase  such  rates  with  the  approval  of  the  Commissioner. 
Thereafter,  such  rates  shall  be  applicable  to  all  policies  of  the 
same  type,  the  holders  of  which  receive  notice  of  non-renewal  .  .  .  ." 

G.S.  58-251.2  was  originally  enacted  in  1955  as  Chapter  886,  Session 
Laws,  and  was  entitled:  "An  Act  to  Amend  Chapter  58  of  the  General 
Statutes  of  North  Carolina  Relating  to  the  Renewability  of  Individual  and 
Blanket  Hospitalization  and  Accident  and  Health  Insurance  Policies." 
The  Act  was  designed  to  curb  the  abuse,  at  that  time,  of  A  &  H  companies 
collecting  premiums,  then  mass  cancelling  of  policies.  In  order  to  prevent 
companies  from  being  locked  in  on  inadequate  rates,  however,  the  General 
Assembly  provided  a  method  whereby  the  company,  after  giving  the  proper 
notice  of  non-renewal,  could  seek  a  rate  increase. 

The  statute  is  clear  and  unambiguous  insofar  as  the  requirements  of  a 
rate  increase  are  concerned.  The  company  must  have  given  the  proper 
non-renewal  notice.  The  burden  of  showing  an  inadequate  rate  is  on  the 
company.  The  Commissioner  must  make  "a  finding"  as  to  the  adequacy  or 
inadequacy  of  rates.  All  rate  increases  must  be  approved  by  the  Com- 
missioner. 

The  language  of  the  statute  clearly  requires  the  Commissioner  to  hold  a 
hearing.  The  function  of  finding  facts  clearly  contemplates  a  hearing, 
the  receiving  of  evidence  and  a  reduction  of  such  evidence  to  fact.  The 
company  propounding  the  rate  has  the  burden  of  proof  and  the  insured  [s] 
under  the  policy  have  the  right  to  be  present.  The  hearing  must  comply 
with   provisions   of   G.S.    58-9.2. 

In  conclusion,  when  an  insurer  seeks  a  rate  increase  under  the  provisions 
of  G.S.  58-251.2,  it  must  prove  its  case  at  a  public  hearing  held  by  the 
Commissioner,  or  his  designate.  The  Commissioner  must  find  facts  and 
approve  or  disapprove  the  rate  as  the  evidence  warrants.  Nothing  more 
or  less  is  required  by  the  statute. 

Robert    Morgan,    Attorney    General 
Bernard  A.  Harrell, 
Assistant   Attorney    General 


22  May  1970 

Subject:  Insurance;  Premium  Taxes;  Application  of  Premium  Taxes 

to  Unauthorized  Business  Written  in  North  Carolina; 
Payment  of  Premium  Taxes  for  Prior  Years  upon  Appli- 
cation  for   Admission   to   State;    Interest 

Requested  by:     Honorable  Edwin  S.  Lanier 
Commissioner  of  Insurance 
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Questions:  (1)      Whether  an  unauthorized,  nonadmitted  insurer  who 

solicits  insurance  in  this  State  and  does  other  acts  in 
furtherance  of  the  business  of  insurance  is  liable  for  the 
premium  taxes   imposed  by   G.S.    105-228.3   et.   seq? 

(2)  If  the  premium  tax  is  applicable  to  insurance  policies 
written  upon  lives  or  risks  in  this  State  by  unauthorized 
insurers,  how  far  back  should  the  Insurance  Commissioner 
go   in  collecting  such   taxes? 

(3)  What  interest,  if  any  accrues  upon  delinquent  pre- 
mium taxes  owing  from  an  unauthorized  insurer  for  busi- 
ness written  in  this  State? 

Conclusions:  (1)  Where  an  unauthorized  insurer  solicits  policies  of 
insurance  in  this  State  upon  lives  or  risks  located  within 
the  State  and  does  acts  generally  in  furtherance  of  an 
insurance  business  within  the  State  such  as  delivering 
policies,  collecting  premiums,  conducting  investigations, 
adjusting  and  compromising  claims,  such  activities  provide 
sufficient  contacts  or  nexus  within  the  State  to  subject 
the  insurer  to  the  State's  gross  premium  tax. 

(2)  Where  no  return  has  been  filed,  premium  taxes  due 
may  be  assessed  for  a  five  (5)  year  period  following  the 
date  when  returns  were  due  to  be  filed.  The  Commis- 
sioner of  Insurance  may  compromise  such  taxes  in  accord- 
ance with  G.S.  105-237.1,  with  approval  of  the  Attorney 
General. 

(3)  Interest  accrued  at  the  rate  of  1/2%  per  month  or 
portion  thereof  from  the  date  when  due  accrues  upon 
unpaid   premium  taxes. 

(1)  North  Carolina  imposes  a  tax  measured  by  the  gross  premiums  upon 
all  insurance  business  done  in  the  State  for  each  calendar  year.  G.S. 
105-228.5.  The  tax  is  designed  to  reach  all  insurance  premiums  collected 
from  the  State.  In  pertinent  part,  the  statute  provides: 

"105-228.5.  Taxes  measured  by  gross  premiums. — In  determining 
the  amount  of  gross  premiums  from  business  in  this  State  all 
gross  premiums  received  in  this  State,  or  credited  to  policies  written 
or  produced  in  this  State,  or  derived  from  business  written  in 
this  State  shall  be  deemed  to  be  for  contracts  covering  persons, 
property  or  risks  resident  or  located  in  this  State  except  for  such 
premiums  as  are  properly  reported  and  properly  allocated  as 
being  received  from  business  done  in  some  other  nation,  territory, 
state  or   states.   .   .   ." 

That  the  General  Assembly  intended  the  broadest  application  of  the 
premium   tax   is   manifested   by   the   inclusive   language   of    G.S.    105-228.3 
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which  states  in  broad  terms  that  the  taxes  imposed  by  Article  2  shall  apply 
to  all  persons,  firms  or  corporations  which  contract  or  offer  to  contract 
policies  of  insurance  within  the  State. 

The  power  of  the  State  to  regulate  and  tax  the  business  of  insurance  has 
been  the  subject  of  much  litigation  and  congressional  legislation.  The 
pivotal  case  of  state  regulation  was  decided  in  the  1944  decision  of 
United  States  v.  Southeastern  Underwriters'  Association,  322  U.S.  553. 
Because  of  this  decision  Congress  enacted  Title  15,  U.S.C.  §  1011,  known 
as  the  McCarran  Act,  which  had  as  its  purpose  the  assurance  of  continued 
State  regulation  and  taxation  of  the  business  of  insurance. 

Recent  decisions  make  it  clear  that  the  states  have  the  power  to  regulate 
insurance  business  conducted  within  their  borders  by  unauthorized  insurers. 
Where  an  unauthorized  insurer  solicits  insurance  upon  lives  or  risks  within 
a  state,  collects  premiums  in  the  state,  delivers  policies  in  the  state,  adjusts 
or  settles  claims,  conducts  investigations  or  does  other  acts  in  furtherance 
of  an  insurance  business,  it  establishes  those  "minimum  contacts"  necessary 
to  state  regulation.  Where  there  is  a  sufficient  nexus  between  an  un- 
authorized insurer  and  a  state,  regulation  properly  follows.  Ministers  Life 
&  Casualty  Union  v.  Hasse,  141  N.W.2d  287,  App.  dismd.  385  U.S.  205; 
People  of  California  v.  United  National  Life  Insurance  Company,  427  P2d 
199.  App.  dismd.  389  U.S.  330. 

The  power  of  the  states  to  tax  insurance  transactions  follows  the  same 
essential  factors  as  the  power  to  regulate.  If  a  state  has  the  power  to 
regulate  the  insurance  business  of  an  unauthorized  insurer,  it  may  impose 
reasonable  taxes  on  such  business.  Taxation  of  insurance  premiums  by  the 
State  is  dependent  upon  the  "operating  incidence"  of  the  tax.  If  the 
incidence  of  the  tax  as  well  as  the  measure  of  it  is  tied  to  earnings  within 
the  State,  is  non-discriminatory  and  is  properly  apportioned  to  activities 
within  the  state,  it  may  be  properly  and  constitutionally  imposed.  Pru- 
dential Insurance  Company  v.  Benjamin,  328  U.S.  408;  Northwestern 
State  Portland  Cement  Company  v.  Minnesota,  358  U.S.  450;  Wisconsin  v. 
J.  C.  Penny  Company,  311  U.S.  435. 

The  theory  of  premium  taxation  is  that  the  state  provides  many  services 
which  enure  to  the  benefit  of  insurers  by  lowering  losses.  For  instance  the 
state  may  provide  fire  protection,  safety  programs  and  medical  programs 
which  tend  to  prevent  or  mitigate  insured  losses. 

The  limitation  on  the  power  of  a  state  to  impose  a  premium  tax  was 
determined  in  State  Board  of  Insurance  v.  Todd  Shipyards,  370  U.S.  451. 
A  state  may  not  constitutionally  impose  a  tax  upon  insurance  where 
there  is  no  taxable  event  within  the  state  and  the  sole  connection  with 
the  state  is  that  the  property  insured  is  within  its  borders.  In  Todd,  the 
insurer  was  a  non-admitted  company.  The  insured  was  a  company  with 
its  principal  offices  outside  the  State  of  Texas.  The  policy  was  written 
and  delivered  in  New  York;  premiums  and  losses  were  paid  there.  The 
insurer  did  not  solicit  business  in  Texas.  Under  those  circumstances,  no 
tax    could    be    imposed    merely    because    the    object    of    the    policy    was    in 
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Texas.  See,  however,  Howell  v.  Rosecliff  Realty,  245  A.  2d  318,  where  it  was 
held  that  an  unauthorized  insurer  was  liable  for  premium  tax  under 
New  Jersey's  gross  premium  tax  when  the  policy  was  written  and  delivered 
in  New  York  on  property  located  in  New  Jersey  where  losses  were  adjusted 
in  that  state. 

Where  an  unauthorized  insurer  solicits  business  in  this  State  by  mail  or 
otherwise,  issues  a  policy  upon  a  life  or  risk  here,  collects  premiums, 
conducts  investigations  or  examinations  adjusts  losses  or  does  any  further 
acts  in  pursuit  of  insurance  business  it  subjects  itself  to  the  regulatory 
and  taxing  laws  of  North  Carolina.  Its  unlawful  transaction  of  business 
in  this  State  affords  it  no  shield  from  regulation  and  taxation.  To  hold 
otherwise  would  be  to  unlawfully  discriminate  against  insurers  who  are 
lawfully  admitted  to  the  State  and  carry  of  the  burdens  of  regulation  and 
taxation. 

An  unauthorized  insurer  doing  business  in  this  State  enjoys  the  same 
benefits,  privileges  and  immunities  as  admitted  companies.  Its  activities 
subjects  it  to  the  lawful  and  constitutional  taxes  of  the  State.  It  is 
liable  for  taxes  derived  upon  the  gross  premium  derived  from  North  Caro- 
lina business.  The  fact  that  it  may  have  reported  this  business  and  paid 
the  tax  in  some  other  state  (where  it  is  not  due)  does  not  relieve  it  of  its 
obligation.  All  insurance  premiums  are  uniformly  imposed  in  this  State 
regardless  of  taxes  imposed  in  other  jurisdiction.   G.S.   105-228.9. 

(2)  Under  G.S.  105-228.9,  all  provisions  of  Chapter  105  relating  to  the 
imposition  and  collection  of  taxes  and  to  refunds,  penalties,  etc.  are  made 
applicable  to  premium  taxes.  With  respect  to  premium  taxes  the  Insurance 
Commissioner  has  the  same  power  as  the  Commissioner  of  Revenue.  Under 
G.S.  105-241.1  (e)  where  no  tax  return  has  been  filed,  and  in  the  absence  of 
fraud,  a  tax  must  be  assigned  within  five  (5)  years  of  the  time  when  the 
return  was  due  to  be  filed.  Thus,  an  unauthorized  insurer  might  be 
assessed  for  taxes  for  five  (5)  years  after  the  return  was  due  to  be  filed. 
The  Insurance  Commissioner  may,  however,  under  authority  of  G.S. 
105-237.1,  compromise  the  liability  of  an  insurer,  with  approval  of  the 
Attorney  General,  where  certain  finding  are  made.  Thus,  the  question 
of  how  many  years  of  premium  tax  is,  at  the  threshold,  an  administrative 
one  to  be  determined  by  the  Commissioner  of  Insurance  in  compliance  with 
the  statute. 

(3)  Over  the  amount  of  tax  liability  of  an  unauthorized  insurer  is  deter- 
mined, interest  should  be  added  at  the  rate  of  1/2 Tr  per  month  or  fraction 
thereof  from  the  time  said  taxes  were  due  until  paid.  See  G.S.  105-241.1(1). 
The  State  may,  as  a  condition  precedent  to  the  admission  of  an  insurer 
in  this  State,  require  such  insurer  to  pay  premium  taxes  upon  business 
unlawfully  done  in  the  State  in  prior  years.  The  refusal  of  the  applicant 
to  pay  such  premium  taxes  afl'ords  good  legal  grounds  for  refusal  to  grant 
admission. 

As  to  so  called  "orphaned"  business,  a  company  is  liable  to  the  State  of 
North    Carolina    upon   these    risks   which   move   to   this    State   where    such 
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policies  are  serviced  and  premiums  collected  in  this  State.  When  the  insurer 
has  lawfully  paid  the  tax  in  another  state  where  the  insured  subject  was 
located  during  the  taxable  year,  North  Carolina  should  not  insist  upon 
the  tax.  However,  where  the  "orphaned"  risk  is  located  in  this  State  for 
a  full  taxable  year,  the  tax  should  be  paid  to  this  State. 

-  Robert    Morgan,    Attorney    General 

Bernard    A.    Harrell, 
Assistant  Attorney  General 

3  December  1968 

Subject:  Insurance;     Reorganization    Between    Domestic    Insurance 

Company  and  a  Foreign  Holding  Comany;  Applicability 
of  North  Carolina  Law  to  Proposed  Exchange 

Requested  by:     Honorable  Edwin  S.  Lanier 
Commissioner  of  Insurance 

Conclusion:  Where    a    foreign    non-insurance    holding    company    and    a 

domestic    life    insurance   company   enter    into    an    arrange- 
'  ment  which   provides   for  the   exchange   of   their   stock   so 

that  the  end  result  will  be  that  the  domestic  life  insurance 
company  will  be  a  controlled  subsidiary  of  the  foreign 
holding  company,  the  Insurance  Commissioner  has  no 
jurisdiction  under  present  law  over  the  proposed  plan  of 
exchange  except  to  the  extent  that  he  may  find  such  plan 
to  be  in  derogation  of  rights  of  policyholders  of  said  com- 
pany. The  Insurance  Commissioner  may  hold  a  public 
hearing  to  determine  whether  such  plan  of  exchange  is 
fair  to  the  policyholders  of  the  domestic  insurance  company. 

Counsel  for  the  Coastal  Plains  Life  Insurance  Company,  a  domestic  life 
insurance  company  of  the  State  of  North  Carolina  (hereinafter  called 
Coastal  Plains),  has  submitted  to  the  Insurance  Commissioner  of  the  State 
of  North  Carolina,  for  his  information,  copies  of  a  proposed  "Agreement 
and  Plan  of  Reorganization".  The  document  which  has  been  submitted 
to  the  Commissioner  is  an  agreement  entered  into  by  the  directors  of  the 
Coastal  Plains  and  the  Lykes  Corporation. 

The  Lykes  Corporation  is  a  non-insurance  corporation  domesticated  in 
the  State  of  Louisiana.  Formerly,  it  was  a  steamship  line.  Now,  however, 
it  is  a  holding  company  with  wide  and  various  interests  and  investments. 
Counsel  for  the  Coastal  Plans  has  taken  the  position  that  the  North  Caro- 
lina Insurance  Commissioner  has  no  jurisdiction  with  respect  to  the  pro- 
posed Agreement  and  Plan  of  Reorganization  except  insofar  as  regulations 
require  the  filing  of  proxy  solicitations  and  insider  trading  reports.  These 
things  have  been  submitted  by  counsel  for  Coastal  Plains. 

The  Insurance  Commissioner  has  asked  the  Attorney  General  for  a  formal 
opinion  setting  forth  what  jurisdiction  and  authority,  if  any,  the  Insur- 
ance Commissioner  has  with  respect  to  the  proposed  Agreement  and  Plan 
of  Reorganization  between  Coastal  Plains  and  Lykes  Corporation. 
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The  Attorney  General  has  studied  the  Agreement  and  Plan  of  Reorganiza- 
tion submitted  by  counsel  for  Coastal  Plains.  Consummation  of  the  plan 
would  result  in  Coastal  Plains  being  substantially  owned  and  controlled 
by  Lykes  Corporation.  Lykes  would  own  an  overwhelming  controlling  inter- 
est of  the  voting  stock  of  Coastal  Plains. 

The  Agreement  and  Plan  of  Reorganization  provides  the  following  things 
and  proposals: 

Lykes  proposes  to  exchange  one  share  of  its  convertible  preferred  $20  par 
value  stock  (authorized  but  not  issued)  for  four  shares  of  $2.50  par  value 
common  stock  of  Coastal  Plains. 

Lykes  proposes  to  exchange  47,850  shares  of  its  preferred  stock  for  the 
17,636  shares  of  $5  convertible  preferred  shares  of  Coastal  Plains.  The 
Lykes  preferred  is  a  convertible  preferred  which  may  be  converted  into 
common  stock  of  the  corporation. 

If  80%  or  more  of  the  Coastal  Plains  common  and  preferred  shares  accept 
the  offer  of  Lykes,  the  exchange  will  take  place  on  May  1,  1969.  If  less 
than  80 9<:  accept  the  offer,  those  accepting  will  be  given  the  option  to 
withdraw  their  offer.  However,  Lykes  may  still  elect  to  acquire  the  share 
of  those  accepting. 

If  the  exchange  is  carried  out  as  contemplated,  Lykes  will  make  an  out- 
right purchase  of  24,000  additional  shares  of  Coastal  Plains  at  $25  per 
share- — a  total  transaction  of  $600,000. 

The  offer  of  exchange  is  contingent  upon  full  compliance  with  the  Securi- 
ties and  Exchange  Act  of  1933  as  to  issuance  of  the  convertible  preferred 
stock  of  Lykes  Corporation.  Favorable  IRS  approval  is  also  a  condition 
precedent  to  the  exchange. 

As  to  certain  stock  options  of  the  Coastal  Plains,  under  a  stock  option 
plan,  Coastal  Plains  agrees  to  cancel  all  such  options  outstanding  by  pay- 
ment of  $5  per  share  optioned  to  the  option  holder.  This  is  to  be  done 
before  May  1,  1969. 

The  plan  obliges  Coastal  Plains,  after  the  date  of  the  exchange,  to  hire 
Marshall  P.  Scott  as  President  of  Coastal  Plains  for  a  term  of  five  years 
commencing  January  1,  1969,  at  an  annual  salary  of  $30,000,  whether  or 
not  he  is  employed.  Additionally,  Scott,  so  long  as  he  is  employed  by  the 
company,  is  to  receive  an  annual  bonus  which  is  determined  by  a  formula 
applied  to  the  adjusted  earnings  of  the  company  and  the  capital  and 
surplus. 

The  Agreement  and  Plan  of  Reorganization  recognize  that  the  Insurance 
Commissioner  may  have  jurisdiction  over  the  plan  (provision  5(b)).  The 
agreement  states  that  the  contract  is  subject  to  the  law  of  this  State. 

Undoubtedly,  the  proposed  plan,  if  consummated,  would  change  the  nature 
of  Coastal  Plains  from  a  public  stock  company  to  a  wholly  owned  sub- 
sidiary. Nothing  in  the  plan  addresses  itself  to  the  protection  of  the  policy- 
holders of  Coastal  Plains. 
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We  now  look  to  the  statute  and  other  authorities  to  see  what  jurisdiction 
and  authority,  if  any,   the   Commissioner  of  Insurance  has. 

The  Lykes  Corporation  is  a  foreign  business  corporation  and  the  Insurance 
Commissioner  has  no  jurisdiction,  as  such,  over  it.  The  Insurance  Com- 
missioner's authority  and  jurisdiction  over  this  matter,  if  any  he  has, 
comes  by  virtue  of  the  Coastal  Plains  Life  Insurance  Company,  the 
domestic  life  insurer.  Therefore,  in  answering  the  questions  raised,  we 
must  look  to  the  domestic  insurance  company  and  to  the  Agreement  and 
Plan  as  it  effects  that  company. 

The  powers  and  duties  of  the  Insurance  Commissioner  have  been  pre- 
scribed by  comprehensive  legislation  codified  as  Chapter  58  of  the  General 
Statutes. 

The  business  of  insurance  has  been  generally  declared  by  the  courts  as 
being  one  affected  with  a  public  interest  and,  therefore,  subject  to  regulation 
and  control  by  the  states  in  the  exercise  of  their  police  power.  German 
Alliance  Insurance  Company  v.  Hale,  219  U.S.  307,  55  L.  Ed.  229,  31  S.  Ct. 
246;   29  Am.  Jur.,  Insurance,   §  49. 

The  power  of  the  state  to  regulate  the  business  of  insurance  is  so  broad 
and  comprehensive  that  it  has  been  held  that  the  state  may  take  over 
the  entire  business  to  the  exclusion  of  private  enterprise.  California  Auto 
Association  v.  Maloney,  314  U.S.  109,  95  L.  Ed.  788.  The  power  to  regulate 
the  business  of  insurance  has  been  held  to  extend  to  the  regulation  of  the 
internal  affairs  of  the  insurers  without  violating  due  process  of  law. 
Farm  Mutual  Auto  Insurance  Company  v.  Duel,  324  U.S.  887,  65  S.  Ct. 
856,  89  L.  Ed.  1436;  Hoopestone  Canning  Company  v.  Cullen,  318  U.S.  313, 
87  L.  Ed.  777,  63  S.  Ct.  602;  Phoenix  Mutual  Life  Insurance  Company  v. 
McMaster,  237  U.S.  63,  59  L.  Ed.  839,  35  S.  Ct.  506;  California  Auto 
Association  v.  Maloney,  supra;  Allstate  v.  Lanier,  361   F.  2d  807. 

While  the  state,  under  its  police  power,  has  the  right  and  power  to 
regulate  the  business  of  insurance,  the  actual  regulation  of  insurance  is 
dependent  upon  the  exercise  of  that  police  power  by  the  enactment  of 
legislation.  The  Insurance  Commissioner  of  a  state  has  only  such  power 
as  is  granted  to  him  by  virtue  of  the  statutes  prescribing  his  powers  and 
duties,  and  such  other  powers  as  are  necessarily  implied  in  the  carrying 
out  of  his  duties  under  the  statutes. 

In  Allyn  v.  Hull,  99  A.  2d  128,  the  Supreme  Court  of  Connecticut  in 
defining  the  power  and  authority  of  the  Insurance  Commissioner  said 
(p.  130)  : 

"The  authority  granted  by  it  (the  statute)  to  the  plaintiff, 
therefore,  is  circumscribed.  The  statute  permits  him  to  supervise 
the  activities  of  the  insurance  companies  only  so  far  as  to  see 
that  they  fulfill  the  obligations  imposed  upon  them  by  law.  It 
gives  him  no  power  over  the  directors  of  insurance  companies 
in  their  individual  capacities." 
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In  Department  of  Insurance  v.  Motors  Insurance  Corporation,  138  N.E. 
2d  157,  the  Indiana  Supreme  Court  in  addressing  itself  to  the  question 
of  the  Insurance   Commissioner's  authority  said: 

"The  Insurance  Commissioner  derives  his  power  and  authority 
solely  from  the  statute,  and  unless  a  grant  of  power  can  be 
found  in  the  statute  he  can  exercise  none.    (Citing  cases)" 

In  National  Auto  Underwriters  Association  v.  Day,  Insurance  Director  of 
the  State  of  Illinois,  109  N.E. 2d  630,  the  Supreme  Court  of  Illinois 
stated :  "The  administrator  has  no  right  to  exercise  powers  not  given 
him  by  the  Legislature,  but  this  order  is  merely  carrying  out  the  legislative 
fiat." 

In  accord  with  the  above,  see  also  Winger  v.  Chicago  City  Bank  and  Trust 
Company,  67  N.E. 2d  265;  Independence  Insurance  Company  v.  Independent 
Life  and  Accident  Association,  61  S.E.2d  299;  Fidelity  Life  Association  v. 
Hobbs,  166  P.  2d  1001;  Delta  Life  Insurance  Company  v.  Martin,  59  S.  2d 
465. 

Unless  the  statutes  of  a  state  grant  to  the  Insurance  Commissioner 
jurisdiction  and  authority  with  respect  to  the  particular  activities  of  an 
insurance  company  or  unless  the  Insurance  Commissioner  is  acting  upon 
his  power  necessarily  implied  in  the  carrying  out  of  his  statutory  duties, 
it  is  plain  that  he  has  no  power  and  authority  with  respect  to  such 
particular  activities.  His  powers  are  dependent  upon  statutes  and  those 
powers  implied  for  the  carrying  out  of  such  statutes. 

In  view  of  this,  it  is  necessary  to  examine  in  detail  Chapter  58  of  the 
General  Statutes  of  North  Carolina  to  see  what  authority  is  granted  to 
the  Insurance  Commissioner  with  respect  to  proposals  such  as  is  involved 
in    this    matter. 

Under  G.S.  58-9(1),  it  is  the  duty  of  the  Insurance  Commissioner  to  see 
that  all  of  the  laws  of  the  State  relating  to  insurance  companies  are  faith- 
fully executed.  To  that  end,  he  has  the  power  and  authority  to  make  rules 
and  regulations  to  carry  out  the  provisions  of  Chapter  58.  It  is  his  duty, 
under  this  statute,  to  prevent  practices  in  the  insurance  business  injurious 
to  the  public.  Under  G.S.  58-15,  the  Insurance  Commissioner  has  authority 
to  supervise  all  insurance  companies  domesticated  in  this  State  or  operating 
under  a  certificate  of  authority  duly  granted.  The  power  of  the  Insurance 
Commissioner  to  examine  an  insurance  company  is  granted  under  G.S.  58-16 
and  58-38.  Under  these  provisions  the  Insurance  Commissioner,  after 
examination,  if  he  has  determined  that  a  domestic  company  is  insolvent, 
has  exceeded  its  power  or  has  failed  to  comply  with  the  law,  may  revoke 
its  license  or  apply  for  injunctive  relief. 

Under  G.S.  58-69,  the  general  provisions  of  the  law  relative  to  corporations 
is  made  applicable  to  all  incorporated  domestic  insurance  companies  where 
the  same  is  pertinent  and  not  in  conflict  with  Chapter  58.  All  insurance 
companies  in  the  State  are  to  be  governed  by  Chapter  58,  notwithstanding 
anything  in  their  charters  to  the  contrary. 
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Under  his  many  statutory  powers  and  duties,  it  is  the  duty  of  the  Insur- 
ance Commissioner  to  protect  the  interest  of  the  insurance-consuming 
public  and  the  policyholders  of  the  domestic  as  well  as  foreign  insurance 
companies  doing  business  in  this  State.  To  this  end,  he  may  make  reason- 
able inquiry  into  the  financial  and  internal  affairs  of  an  insurance  company 
to  see  that  the  interest  of  the  public  and  the  interest  of  the  policyholders 
is  safeguarded.  The  Insurance  Commissioner  is  the  representative  of  the 
policyholders  of  the  company  and  is  charged  with  the  duty  to  scrutinize  the 
financial  afl^airs  of  insurance  corporations  and  of  approving  or  re- 
jecting plans  for  the  issuance  of  stock  or  the  purchase  of  assets.  American 
Trust  Company  v.  California  W.S.L.  Insurance  Company,  98  P.  2d  497. 

In  researching  the  questions  here  involved,  I  have  given  special  attention 
to  two  separate  provisions  of  the  law  relating  to  holding  companies  and 
the  exchange  of  securities.  The  Holding  Company  Act,  Article  12  of 
Chapter  58,  was  enacted  in  1913  and  is  intended  to  regulate  the  sale  of 
holding  or  promoting  corporations  or  that  of  unlicensed  insurance  cor- 
porations. While  the  Lykes  Corporation  falls  squarely  within  the  definition 
of  a  holding  corporation,  as  the  same  is  defined  by  G.S.  58-120(1),  it  was 
not  the  intent  or  the  purpose  of  the  statute  to  include  transactions  such  as 
is  here  proposed.  The  intent  of  Article  12  rather  is  to  control  the  sale  of 
securities  of  promoting  or  holding  companies,  an  unauthorized  insurance 
corporation.  No  corporation  is  permitted  to  sell  or  offer  for  sale  the 
securities  of  such  corporation  without  first  procuring  a  certificate  from  the 
Insurance  Commissioner. 

This  office  cannot,  by  interpretation  of  the  statutes  in  question,  extend 
the  word  "sale"  to  mean  an  exchange  plan  such  as  is  here  proposed  by 
Lykes  and  Coastal  Plains.  Further,  there  does  not  appear  any  sale  of 
securities  of  a  promoting  or  holding  company  in  the  plan  submitted  by 
counsel  for  Coastal  Plains. 

The  1967  General  Assembly  enacted  into  law  Article  6A,  the  "Exchange 
of  Stock  Act"  in  order  to  provide  a  method  whereby  domestic  insurance 
corporations  could  exchange  their  stock  for  that  of  other  corporations. 
The  statute  sets  forth  a  comprehensive  plan  for  the  exchange  of  insurance 
stock  for  that  of  another  corporation.  It  requires  not  only  full  disclosure 
but  a  public  hearing  with  ultimate  approval  by  the  Insurance  Commis- 
sioner upon  findings  duly  made  by  him.  The  statute,  however,  pertains  only 
to  domestic  insurance  companies  and  domestic  stock  corporations  organized 
under  the  laws  of  the  State  of  North  Carolina.  Therefore,  it  is  not 
applicable  to  the  proposed  plan  between  Lykes  Corporation  and  Coastal 
Plains  Life  Insurance  Company.  Undoubtedly,  it  was  nothing  more  than 
a  legislative  oversight  which  made  this  Act  inapplicable  to  the  situation 
at  hand.  Surely,  if  the  General  Assembly  intended  to  make  all  domestic 
companies  go  through  the  explicit  procedure  of  Article  6A  it  would  have 
required  the  same  of  foreign  business  corporations.  Indeed  the  need  for 
the  application  of  Article  6A  to  exchanges  between  foreign  corporations 
and  domestic  insurance  companies  is  more  readily  seen.  Be  that  as  it  may. 
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this  office  cannot  by  interpretation  supply  something  which  has  been 
omitted  from  the  statute.  This  is  an  area  in  which  a  remedial  amendment 
will   definitely  be  needed. 

Despite  the  fact  that  neither  the  Holding  Company  Act  nor  the  Exchange 
of  Stock  Act  are  applicable  to  the  proposed  plan  submitted  by  Coastal 
Plains,  it  is  the  opinion  of  this  office  that  the  Insurance  Commissioner  has 
the  power  under  the  statutory  provisions  recited  above  to  scrutinize  in 
detail  the  proposed  transactions  between  Coastal  Plains  and  Lykes  Cor- 
poration to  see  if  there  is  anything  in  the  plan  or  proposal  which  would, 
if  accomplished,  be  unfair  or  detrimental  to  the  policyholders  of  said 
company  or  to  the  public  of  the  State  of  North  Carolina. 

In  the  implementation  and  carrying  out  of  this  power,  and  in  order  to 
be  fair  to  the  domestic  insurance  company,  the  Insurance  Commissioner 
may  hold  a  public  hearing  as  is  provided  by  G.S.  58-9.2.  At  such  hearing 
all  facts  relative  to  the  proposed  plan,  insofar  as  they  might  adversely 
affect  the  policyholders  of  Coastal  Plains  or  the  public  of  the  State  of 
North  Carolina,  should  be  considered  and  the  company  itself  should  be 
afforded  the  opportunity  to  present  evidence  in  its  behalf. 

After  a  thorough  examination  of  the  statutes  in  North  Carolina,  it  is 
the  opinion  of  the  undersigned  that  the  proposed  plan  between  Lykes 
Corporation  and  the  Coastal  Plains,  while  the  same  is  not  provided  for  by 
any  statutory  authority,  is  likewise  not  prohibited  by  such  authority. 
The  jurisdiction  of  the  Insurance  Commissioner  with  respect  to  it  is  there- 
fore limited  by  the  provisions  of  the  General  Statutes  set  forth  in  Chapter 
58  and  those  powers  necessarily  implied  to  carry  out  the  statutory  duties 
of  the  Insurance  Commissioner. 

Certainly,  such  transaction  as  to  the  one  here  proposed,  which  has  such 
drastic  effect  upon  a  domestic  life  insurance  company  of  this  State, 
should  be  brought  without  question  within  the  full  and  complete  jurisdiction 
of  the  Insurance  Commissioner  so  that  such  transaction  may  be  fully  and 
fairly   scrutinized   under   definite   statutory   provisions. 

T.  W.  Bruton,  Attorney  General 
Bernard  A.   Harrell, 
Assistant  Attorney  General 


JAILS 


21  May  1970 


Subject:  Jails;   Custody  of  Prisoners;    Time  When  Custody  Passes 

From  the  Arresting  Officer  to  the  Jailer 

Requested  by:      Mr.  Charles  Hall 
Design  Specialist 
Jail  and  Detention  Services 
North   Carolina   Department  of  Social   Services 
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Question:  When  an  arresting  officer  brings  a  prisoner  to  jail,  when 

does  the  custody  of  the  prisoner  pass  from  the  arresting 
officer   to   the  jailer? 

Conclusion:  When  an  arresting  officer  brings  a  prisoner  to  jail,  custody 

of  the  prisoner  passes  from  the  arresting  officer  to  the 
jailer  when  the  jailer  says  he  accepts  custody  or  when 
the  jailer  locks  the  prisoner  in  an  enclosure  into  which  the 
arresting  officer  does  not  accompany  the  prisoner,  which- 
ever comes  first. 

Mr.  Hall  raised  this  question  orally  several  months  ago  and  recently 
asked  for  a  written  opinion. 

Research  has  not  disclosed  court  cases  or  statutes  specifically  in  point. 
However,  G.S.  15-47  makes  it  clear  that  the  arresting  officer  has  some 
duties  beyond  delivering  the  prisoner  to  the  front  door  of  the  jail.  G.S. 
15-47  states  that  "It  shall  be  the  duty  of  the  officer  making  the  arrest 
to  permit  the  person  so  arrested  to  communicate  with  counsel  and  friends 
immediately".  Since  the  statutes  do  not  provide  when  custody  passes  to 
the  jailer,  it  appears  that  the  logical  conclusion  is  that  custody  of  the 
prisoner  passes  to  the  jailer  when  he  accepts  custody  in  some  way.  Since 
provisions  found  in  G.S.  162-22  are  to  the  effect  that  the  sheriff  or  other 
duly  appointed  jailer  shall  have  the  care  and  custody  of  a  county  jail,  it 
appears  that  locking  the  prisoner  in  an  enclosure  into  which  the  arresting 
officer  does  not  accompany  the  prisoner  constitutes  acceptance  of  custody. 
Hence  the  conclusion  stated  above. 

Robert    Morgan,    Attorney    General 

R.   S.   Weathers, 

Assistant  Attorney  General 


20  November  1969 

Subject:  Jails;  Duty  of  Jailer  to  Receive  Prisoners  Before  Warrant 

Issued 

Requested  by:     Mr.  Lee  J.  Greer 

Prosecutor,  13th  Judicial  District 

Question:  Is  the  sheriff  or  jailer  required  to  lock  up  a  person  who 

has  been  arrested  by  a  law  enforcement  officer  before  the 
arrest  warrant  has  been  issued? 

Conclusion:  Yes.     G.S.    153-190.1    requires    the    jailer    to    receive,    in- 

carcerate and  retain  any  prisoner  brought  to  the  jail  by 
any  law  enforcement  officer  of  the  county,  city  or  State, 
except  a  prisoner  not  arrested  in  the  county  or  when  the 
city  has  its  own  jail.  G.S.  15-46  requires  that  every  person 
arrested  without  warrant  shall  be  either  immediately  taken 
before  a  magistrate  having  jurisdiction  to  issue  a  warrant, 
or  else  commit  the  person  to  the  county  prison,   until  he 
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can,  as  soon  as  possible,  take  the  prisoner  before  the 
magistrate.  G.S.  15-47  provides  that  the  person  shall  not 
be  kept  in  custody  for  a  period  exceeding  twelve  hours 
without  a  warrant.  Thus,  the  sheriff  as  jailer  should  lock 
up  the  prisoner,  but  if  the  warrant  is  not  issued  within 
twelve  hours,  he  should  be  released. 

Robert   Morgan,    Attorney    General 
James   F.   Bullock, 
Deputy   Attorney   General 


9  January  1970 

Subject:  Jails;     Hospitalization    of    Prisoners;    Hospital    Expenses 

to  be  Paid  by  the  County 

Requested  by:     Mr.  Charles  W.  Ogletree 
Tyrrell  County  Attorney 

Question:  If   it  becomes   necessary  for   a   prisoner   in   a  county  jail 

to  receive  medical  treatment  in  a  hospital  during  the 
period  of  his  jail  confinement,  is  the  county  operating  the 
jail  legally  obligated  to  pay  the  hospital  bill? 

Conclusion:  If   it  becomes   necessary   for   a   prisoner   in   a   county  jail 

to  receive  medical  treatment  in  a  hospital  during  the 
period  of  his  jail  confinement,  the  county  operating  the 
jail  is  legally  obligated  to  pay  the  hospital  bill  unless  the 
bill  is  paid  by  someone  else. 

In  Webster's  Seventh  New  Collegiate  Dictionary,  the  word  "medical"  is 
defined  as  follows:  "Of,  relating  to,  or  concerned  with  physicians  or  the 
practice  of  medicine."  Black's  Law  Dictionary  defines  the  word  "medical" 
as  follows:  "Pertaining,  relating,  or  belonging  to  the  study  and  practice 
of  medicine,  or  the  science  and  art  of  the  investigation,  prevention,  cure, 
and  alleviation  of  disease."  Under  the  definitions  quoted  above,  it  appears 
that  hospitalization  is  a  part  of  medical  care  whenever  it  is  necessary  for 
proper  treatment  by  a  physician  or  when  it  is  necessary  for  the  general 
care  of  one  who  is  ill.  G.S.  153-53.3  requires  the  county  operating  a  given 
jail  to  provide  medical  care  for  prisoners  in  the  jail.  It  does  not  appear 
that  it  is  the  sense  of  G.S.  153-53.3  that  payment  for  hospitalization  is 
impliedly  excluded  because  of  specific  mention  of  payment  is  made  only 
with  regard  to  physicians.  In  short,  since  the  statute  provides  that 
medical  care  must  be  provided,  it  appears  that  payment  for  the  medical 
care,  whatever  its  nature,  must  necessarily  be  made.  Hence  the  conclusion 
stated  above. 

Robert    Morgan,    Attorney    General 
R.   S.  Weathers,  Staff  Attorney 
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4  November  1969 


Subject:  Jails;    Operating  a  Jail   After  the  State  Commissioner  of 

Social  Services  Has  Ordered  It  Closed;  Action  to  be  Taken 
by  the  Commissioner  When  Local  Officials  Fail  to  Close  a 
Facility;  Authority  of  the  Commissioner  to  Reinspect  a 
Facility  and  Issue  a  New  Order  After  the  Court  has 
Ruled  Upon  a  Previous  Closing  Order 

Requested  by:      Mr.  Clifton  M.  Craig,  Commissioner 
State  Department  of  Social  Services 

Questions:  (1)      If,  under  the  provisions  of  G.S.   153-53.1,  the   State 

Commissioner  of  Social  Services  issues  an  order  that  a 
local  confinement  facility  be  closed,  is  it  lawful  for  the 
local  governing  body  and  other  responsible  officials  to  fail 
to  close  the  facility  immediately  whether  or  not  an  intent 
to  appeal  has  been  filed  or  an  actual  appeal  has  been 
entered? 

(2)  Under  the  provisions  of  G.S.  153-53.1,  is  it  the  intent 
of  the  law  that  the  notice  of  the  intent  to  appeal  and 
the  actual  appeal,  concerning  an  order  to  close  a  local 
confinement  facility,  constitute  a  stay  against  the  execu- 
tion of  the  Commissioner's  orders? 

(3)  If,  under  the  provisions  of  G.S.  153-53.1,  the  Com- 
missioner of  Social  Services  has  ordered  a  local  confine- 
ment facility  be  closed,  what  action  may  the  Commissioner 
take  if  the  facility  is  not  closed  immediately  regardless 
of  whether  or  not  a  notice  of  appeal  has  been  filed  or  an 
actual   appeal   entered? 

(4)  After  the  court  has  ruled  upon  an  appeal  of  an 
order  that  a  local  confinement  facility  be  closed  under  the 
provisions  of  G.S.  153-53.1,  may  the  State  Commissioner 
of  Social  Services  thereafter  immediately  cause  the  facility 

'^-  to  be  inspected  and,  after  permitting  time  for  the  procedures 

required  by  G.S.  153-53.1  may  he  issue  a  new  order  that 
the  facility  be  closed  if  he  finds  that  the  local  confinement 
facility  does  not  meet  legal  requirements? 

Conclusions:  (1)  If,  under  the  provisions  of  G.S.  153-53.1,  the  State 
Commissioner  of  Social  Services  issues  an  order  that  a 
local  confinement  facility  be  closed,  it  is  not  lawful  for 
the  local  governing  body  and  other  responsible  officials 
to  fail  to  close  the  facility  immediately  even  though  an 
intent  to  appeal  has  been  filed  and  even  though  an  actual 
appeal  has  been  entered  unless  the  court  immediately 
orders  otherwise. 

(2)  Under  the  provisions  of  G.S.  153-53.1  it  is  not  the 
intent  of  the  law  that  the  notice  of  the  intent  to  appeal 
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and  the  actual  appeal,  concerning  an  order  to  close  a 
local  confinement  facility,  constitute  a  stay  against  the 
execution  of  the  Commissioner's  order. 

(3)  If,  under  the  provisions  of  G.S.  153-53.1,  the  Com- 
missioner of  Social  Services  has  ordered  a  local  confine- 
ment facility  be  closed,  and  if  the  facility  is  not  closed 
immediately,  regardless  of  w^hether  or  not  a  notice  of 
appeal  has  been  filed  or  an  actual  appeal  entered  the 
Commissioner  may  apply  to  the  courts  for  a  vsrrit  of 
mandamus  to  require  immediate  compliance  with  the  order. 

(4)  After  the  court  has  ruled  upon  an  appeal  of  an  order 
•                          that  a  local  confinement  facility  be  closed  under  the  pro- 

"  visions  of  G.S.  153-53.1,  the  State  Commissioner  of  Social 

Services  may  thereafter  immediately  cause  the  facility  to 
be  inspected  and,  after  permitting  time  for  the  procedures 

'  required  by  G.S.  153-53.1,  he  may  issue  a  nevir  order  that 

the  facility  be  closed  if  he  finds  that  the  local  confinement 
facility  does  not  meet  legal  requirements,  unless  he  is 
prevented  from  doing  so  by  some  lawful  judicial  decree. 

(5)  If  the  court  issues  a  stay  of  execution  w^ith  regard 
to  an  order  of  the  Commissioner  of  Social  Services  that 
a  jail  be  closed,  the  jail  may  not,  of  course,  be  closed 
while  such  stay  order  is  in  effect. 

The  questions  were  raised  in  a  memorandum  dated  October  24,  1969 
from  Colonel   Clifton   M.   Craig,   State  Commissioner  of  Social   Services. 

Conclusions  number  one  and  two  are  based  upon  the  provisions  of  G.S. 
153-53.1  (3)  which  provides  for  the  Commissioner's  closing  order  and 
states  that  "Such  an  order  will  be  effective  immediately."  The  first  defini- 
tion of  the  word  "effective"  was  found  in  Webster's  Seventh  New  Collegiate 
Dictionary  is  as  follows:  "producing  a  decided,  decisive,  or  desired 
effect."  The  purpose  of  the  order  is  the  closure  of  the  facility,  and  it 
appears,  therefore,  that  the  statement  that  the  "order  shall  be  effective 
immediately"  means  that  the  facility  will  be  closed  immediately.  Other 
possible  meanings  have  been  considered  with  regard  to  the  words  "Such 
an  order  shall  be  effective  immediately",  as  these  words  are  used  in  G.S. 
153-53.1  (3),  but  it  does  not  appear  that  such  meanings  can  be  supported 
with  any  substantial  amount  of  logic. 

An  application  for  writ  of  mandamus  is  the  proper  method  of  seeking 
to  require  public  officials  to  perform  their  lawful  duties. 

G.S.  153-43.1,  which  provides  that  the  Commissioner  of  Social  Services 
may  issue  an  order  that  a  local  confinement  facility  be  closed  under 
described  circumstances,  contains  no  provision  that  the  Commissioner's 
actions  will  be  limited  in  any  way  with  regard  to  inspection  or  closing 
orders  by  virtue   of  any   previous  closing  order  or   court  ruling  thereon. 

Robert    Morgan,    Attorney    General 
R.  S.  Weathers,  Staff  Attorney 
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LABOR 

5  December  1969 

Subject:  Labor;    Boiler  Inspection;    Authority  of   Boiler   Inspectors 

of  Department  of  Labor  to  Inspect  Boilers  for  Hot  Water 
Heaters   at  Motel 

Requested  by:     Honorable  Frank  Crane 
Commissioner  of  Labor 

Question:  Are  the  boilers  or  hot  water  heaters  of  Lighthouse  View 

Court    subject   to    inspection    under   the    Boiler    Inspection 
.  .       Act  and  Board  of  Boiler  Rules? 

Conclusion:  Lighthouse   View   Court   is   a   motel   or   tourist   court   and 

not  subject  to  the  exemption  of  apartment  houses  in  the 
Boiler    Inspection    Act. 

Lighthouse  View  Court  is  operated  on  Cape  Hatteras  at  Buxton,  N.C. 
It  is  to  be  noted  that  this  establishment  is  called  a  "court"  and  is  shaped 
in  the  location  of  its  units  like  the  letter  "U".  It  has,  therefore,  an 
interior  space,  or  court,  and  is  composed  of  several  units,  some  of  which 
units  have  rooms  and  kitchenettes  for  several  people.  It  caters  to  a  trade 
of  transient  guests,  although  in  some  cases  the  guests  may  take  quarters 
in  the  court  for  several  days  or  a  longer  period  than  overnight.  It  has 
boilers  to  furnish  hot  water  located  in  the  various  units.  It  is  the  con- 
tention of  the  owner  that  he  falls  within  the  category  of  an  apartment 
house,  and  therefore,  his  boilers  are  not  subject  to  inspection. 

The  exemption  statute,  wherein  certain  boilers  are  excepted  from  in- 
spection, is  G.S.  95-60  and  reads  as  follows: 

"§95-60.  Certain  boilers  excepted. — This  article  shall  not  apply 
to  boilers  under  federal  control  or  to  stationary  boilers  used  by 
railroads  which  are  inspected  regularly  by  competent  inspectors, 
or  to  boilers  used  solely  for  propelling  motor  road  vehicles;  or 
to  boilers  of  steam  fire  engines  brought  into  the  State  for  tempo- 
rary use  in  times  of  emergency  to  check  conflagrations;  or  to 
portable  boilers  used  for  agricultural  purposes  only  or  for 
pumping  or  drilling  in  the  open  field  for  water,  gas  or  coal, 
gold,  talc  or  other  minerals  and  metals;  or  to  hot  water  supply 
tanks  and  boilers  fired  or  unfired,  which  are  located  in  private 
residences  or  in  apartment  houses  of  less  than  six  (6)  families; 
or  to  steam  boilers  used  for  heating  purposes  carrying  a  pres- 
sure of  not  more  than  15  pounds  per  square  inch  gauge,  and 
which  are  located  in  private  residences  or  in  apartment  houses 
of  less  than  six  (6)  families;  or  to  hot  water  heating  boilers 
carrying  a  pressure  of  not  more  than  30  pounds  per  square  inch 
gauge,  and  which  are  located  in  private  residences  or  in  apartment 
houses  of  less  than  six   (6)    families." 
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The  owner  actually  operates  a  tourist  court  or  motel.  There  is  no 
evidence  that  the  guests  have  permanent  lodgings  in  these  units,  and  this 
tourist  court  for  licensing  purposes  under  the  Revenue  Laws  in  our  opinion 
falls  within  the  definitions  given  in  G.S.  105-61.  An  apartment  house  is 
a  building  that  usually  contains  no  register,  no  place  for  safekeeping  of 
valuables,  no  lobby,  and  the  rooms  are  usually  rented  by  the  month  (see: 
Creedon  v.  Lunde,  90  F.  Supp.  119,  120;  Fox  v.  Summerson,  13  A.  2d  1; 
Realty  Company  v.  Harding,  45  A.  2d  785,  786).  The  boilers,  therefore, 
used  by  Lighthouse  View  Court  do  not  fall  within  the  exemptions  stated 
in  the  statute,  and  are,  therefore,  subject  to  inspection. 

Robert   Morgan,    Attorney   General 

Ralph  Moody, 

Deputy   Attorney   General 


4  September  1969 

Subject:  Labor;      Collective     Bargaining     Contracts;     Validity     of 

Check-Off"  by  Employer  of  Union  Dues  and  Union  Initiation 
Fees 

Requested  by:     Honorable  Frank  Crane 
Commissioner  of  Labor 

Questions:  (1)      Is   a   check-off   authorization   valid   which   authorizes 

the  employer  to  withhold  from  an  employee's  wages  and 
pay  to  the  trade  union  of  which  the  employee  is  a  member 
union  dues  and  union  initiation  fees? 

(2)  Is  a  check-off  authorization  form  providing  for  its 
automatic  renewal  at  the  close  of  each  year,  unless  re- 
voked by  the  employee-union  member,  valid  and  enforce- 
able under  the  laws  of  North  Carolina? 

Conclusion:  An    employee    who    is    a    member    of    a    trade    union    may 

authorize  his  employer  to  deduct  union  dues  and  union 
initiation  fees  for  a  period  of  one  year  or  until  the 
termination  of  the  applicable  collective  bargaining  agree- 
ment, whichever  occurs  sooner.  The  Supreme  Court  of  North 
Carolina  has  not  passed  upon  the  validity  of  the  automatic 
renewal  clause  designed  to  be  effective  at  the  close  of  the 
check-off  period,  and  in  view  of  the  so-called  right-to-work 
law  of  North  Carolina  this  office  cannot  form  an  opinion 
as  to  the  validity  of  the  automatic  renewal  clause. 

We  deal  first  with  the  authority  of  an  employee-union  member  to  authorize 
a  check-off  as  to  membership  dues,  union  initiation  fees  and  assessments. 

(1)  Section  302  of  the  NLRA  makes  it  unlawful  for  any  employer  to 
pay  money  to  a  union  representing  employees  engaged  in  an  employment 
affecting  commerce  except  where  deductions  are  made  from  wages  in  pay- 
ment  of   union   membership    dues    pursuant   to   express    authorizations   by 
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particular  employees.  "Congress  intended  by  enacting  this  section  to:  (1) 
protect  welfare  funds  for  the  benefit  of  employees;  (2)  prevent  corruption 
in  the  collective  bargaining  process  through  bribery  of  employee  represen- 
tatives by  employers  and  extortion  by  employee  representatives;  (3) 
protect  against  possible  abuse  by  union  officers  of  the  power  they  might 
wield  if  welfare  funds  were  left  to  their  sole  control."  Schwartz  v.  Associ- 
ation of  Greater  N.  Y.,  340  F.  2d  228  (1964). 

On  April  27,  1962,  the  Attorney  General,  in  an  opinion,  stated  the  position 
of  North  Carolina  with  respect  to  this  section  of  the  NLRA:  "A  volun- 
tary agreement  between  an  employee  and  his  employer  authorizing  a 
check-off  of  union  dues  for  a  period  of  one  year  is  valid  and  legal;  clauses 
for  the  deduction  of  initiation  fees  and  requiring  automatic  renewal  of 
the  authorization,  unless  the  employee  gives  timely  notice  for  the  necessary 
number  of  days  as  required  by  the  authorization,  are  unreasonable  and 
invalid."  Attorney  General  Opinion,  April  27,  1962.  Therefore,  in  1962,  it 
was  the  opinion  of  the  Attorney  General  that  "initiation  fees"  were  not 
proper  subjects  for  a  check-off  authorization  pursuant  to  Section  302  of  the 
NLRA.  However,  the  prevailing  view  of  the  National  Labor  Relations 
Board   (NLRB)   and  the  courts  today  is  contrary  to  this  opinion. 

In  1947,  the  United  States  Department  of  Justice,  in  an  opinion  directed 
to  the  United  States  Attorney  General,  took  the  position  that  initiation 
fees  and  assessments  were  "incidents  of  union  membership"  and  therefore 
should  be  included  in  the  term  "membership  dues"  of  Section  302  of  the 
NLRA.  22  LRRM  46  (1948).  The  Department  of  Justice,  therefore, 
recognized  initiation  fees  and  assessments  as  proper  subjects  for  a  check- 
off authorization  pursuant  to  Section  302. 

The  NLRB,  in  1958,  adopted  the  view  and  interpretation  of  the  Depart- 
ment of  Justice  with  respect  to  the  scope  of  "membership  dues  in  Section 
302.  ".  .  .  We  now  believe  that,  as  a  matter  of  comity,  our  interpretation 
of  the  term  'membership  dues'  as  used  in  Section  302  should  follow  that 
of  the  Department  of  Justice  which  has  the  responsibility  of  enforcing 
that  section  of  the  Act.  As  the  Justice  Department  has  construed  the  term 
membership  dues  in  the  context  of  Section  302  to  include  initiation  fees  and 
assessments  in  addition  to  dues,  we  hold  that  the  subject  check-off  of 
'dues,  initiation  fees,  etc.',  does  not  on  its  face  conflict  with  Section  302." 
William  Wolf  Bakery,  Inc.,  122  NLRB  630  (1958). 

In  1963,  the  Ninth  Circuit  Court  of  Appeals  adopted  the  view  of  the 
Department  of  Justice.  "Apellant  asserts,  and  we  agree,  that  the  District 
Court  misconstrued  Section  302  when  it  held  that  the  term  'membership 
dues'  does  not  include  and  thereby  make  lawful  an  employer's  check-off 
of  assessments  pursuant  to  written  assignments  from  employee  union 
members.  The  Department  of  Justice,  the  agency  charged  with  the  en- 
forcement of  Section  302,  after  giving  consideration  to  the  penal  character 
of  the  Section  and  its  purpose,  in  an  opinion,  construed  the  term  'member- 
ship dues'  as  used  in  Section  302  to  cover  initiation  fees  and  assessments. 
This    construction   of    Section    302    has   been    followed   by   the    NLRB    and 
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very  recently  approved  in  NLRB  v.  Food  Fair  Stores,  Inc.,  307  F.  2d  3 
(3rd  Cir.  1962).  On  the  basis  of  these  authorities,  we  find  the  District 
Court's  construction  of  Section  302  incorrect.  The  term  'membership  dues' 
by  the  employer  from  the  employee's  wages  includes  the  check-off  of  assess- 
ments and  initiation  fees  pursuant  to  written  assignments  from  the  em- 
ployee union  members."  311  F.  2d  656   (1963). 

It,  therefore,  appears  that  the  great  weight  of  authority  today  recognizes 
initiation  fees  and  assessments  as  proper  subjects  for  a  check-off  author- 
ization pursuant  to  Section  302.  The  primary  justification  for  this  view 
is  the  contention  that  initiation  fees  and  assessments  are  mere  "incidents 
of  union  membership."  As  such,  it  is  argued,  they  should  be  included  in  the 
term  "membership  dues."  With  some  hesitance.  North  Carolina  accepts 
this  argument.  The  acceptance  is  not  absolute.  Before  North  Carolina  will 
recognize  an  initiation  fee  or  assessment  as  a  proper  subject  for  a  check- 
off authorization,  the  following  conditions  must  be  satisfied: 

(1)  The   deduction  must  be  expressly   authorized  in  writing  by 
the  individual  employee. 

(2)  The  authorization  must  not  be  irrevocable  for  any  length  of 
time  greater  than  one  year. 

(3)  The  initiation  fee  or  assessment  must  be  bona  fide  in  its 
purpose. 

Unless  these  three  conditions  are  satisfied,  an  initiation  fee  or  assessment 
will  not  be  considered  a  proper  subject  for  a  check-off  authorization  in 
North  Carolina.  It  is  urged  that  the  third  condition,  bona  fideness  of  the 
initiation  fee  or  assessment,  be  strictly  construed  and  enforced.  An  initiation 
fee  must,  in  fact,  be  an  initiation  fee  and  not  a  mere  "gimmick" 
through  which  money  is  obtained.  Assessments  must  be  for  a  valid  claim 
or  objective.   Frivolous  claims  and   objectives  should  not  be  recognized. 

We  now  deal  with  the  right  of  an  employee-union  member  to  withdraw 
from  a  union. 

It  would  appear  that  the  law  with  respect  to  the  right  of  an  employee- 
union  member  to  withdraw  from  a  union  is  fairly  well  settled.  In  1947, 
the  Taft-Hartley  Act  amended  Section  7  of  the  National  Labor  Relations 
Act  (NLRA)  which  established  the  right  of  employees  to  engage  in  union 
activities  to  include  the  equally  important  right  to  refrain  from  union 
activities.  In  connection  with  this  amendment,  the  First  Circuit  Court  of 
Appeals,  in  1963,  declared: 

"Under  Section  7,  absent  a  collective  bargaining  agreement  to 
the  contrary,  the  employee  has  indeed  the  unfettered  right  to 
abstain  from  indulging  in  union  activity.  He  need  not  'form', 
'join',  or  'assist'  a  labor  organization  and  .  .  .  this  inactivity 
cannot  be  the  source  of  recriminations.  It  is  by  now  too  clear  for 
citations  that  this  facet  of  Section  7  was  designed  to  prevent 
forcing  the  unwilling  worker  into  a  union. 
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"However,  we  believe  that  it  is  quite  another  thing  when  the 
employee  eschews  his  reluctance  and  voluntarily  joins  a  labor 
organization.  At  this  point,  under  our  view,  the  employee  takes 
off  the  protective  mantle  of  Section  7's  'refraining'  provision 
and  renders  himself  amenable  to  the  reasonable  internal  regula- 
tions of  the  organization  with  which  he  chooses  to  cast  his  lot. 
Once  they  voluntarily  took  the  step,  they  embraced  not  only  the 
benefits  but  also  the  burdens  which  flowed  from  their  union 
membership.  One  of  these  burdens  is  the  duty  of  comporting  with 
the  union's  reasonable   internal  regulations. 

"The  NLRA  provision  relating  to  the  employee's  right  to  refrain 
from  union  activities  did  not  entitle  union  members  to  resign 
from  the  union  contrary  to  the  union  constitution  and  by-laws, 
and,  therefore,  union  employees  who  attempted  to  resign  from 
the  union  without  complying  with  the  union  constitution  and  by- 
laws did  so  in  vain."  NLRB  v.  International  Union,  320  F.  2d  12 
(1963). 

In  1966,  the  Seventh  Circuit  quoted  at  length  from  the  International  Union 
case  in  the  case  of  Allis-Chalmers  Manufacturing  Co.  v.  NLRB,  358  F. 
2d  663   (1966). 

In  a  nutshell,  the  rule  appears  to  be  as  follows:  Section  7  of  the  NLRA, 
as  amended  in  1947,  establishes  the  right  of  employees  to  refrain  from 
union  activities.  When  an  employee  becomes  a  member  of  the  union,  how- 
ever, he  subjects  himself  to  the  reasonable  internal  regulations  of  the  union. 
A  union  requirement  compelling  employee  membership  throughout  the 
duration  of  the  collective  bargaining  agreement  as  a  valid  union  security 
provision.  In  the  presence  of  such  a  requirement,  union  membership  cannot 
be  voluntarily  relinquished  at  any  time.  On  the  other  hand,  it  would 
appear  that  in  the  absence  of  such  a  requirement,  union  membership  could 
be  voluntarily  relinquished  at  any  time.  Therefore,  the  determination  of 
this  question  can  only  be  made  upon  an  examination  of  the  union  rules 
and  regulations. 

The  next  question  to  be  resolved  in  connection  with  the  right  of  a  union 
member  to  relinquish  his  union  membership  is  the  effect  of  the  North 
Carolina  "Right-to-Work  Laws"  on  this  right.  These  laws,  in  pertinent 
part,   are   as   follows: 

"G.S.  95-78— The  right  to  live  includes  the  right  to  work.  The 
exercise  of  the  right  to  work  must  be  protected  and  maintained 
free  from  undue  restraints  and  coercion.  It  is  hereby  declared 
to  be  the  public  policy  of  North  Carolina  that  the  right  of  persons 
to  work  shall  yiot  be  denied  or  abridged  on  account  of  membership 
or  nonmembership  in  any  labor  union  or  labor  organization  or 
association." 

"G.S.  95-80. — No  person  shall  be  required  by  an  employer  to 
become  or  remain  a  member  of  any  labor  union  or  labor  organi- 
zation as  a  condition  of  employment  or  continuation  of  employ- 
ment by  such  employer." 
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The  words  of  G.S.  95-80 — "No  person  shall  be  required  by  an  employer 
to  become  or  remain  a  member  of  any  labor  union  ...  as  a  condition  of 
employment  or  continuation  of  employment" — appear  to  be  the  most 
applicable  to  this  particular  problem.  On  their  face,  they  purport  that  no 
person  can  be  compelled  to  remain  a  union  member  as  a  condition  of  his 
continued  employment. 

It  is  our  position  that,  in  the  absence  of  reasonable  union  security  regula- 
tions providing  for  such,  an  attempt  to  compel  a  union  member  to  main- 
tain his  union  status  through  the  duration  of  the  collective  bargaining 
agreement,  although  the  union  member  desires  to  relinquish  this  member- 
ship status,  constitutes  a  violation  of  G.S.  95-80.  Such  a  violation  would 
be  enjoined  under  G.S.  95-78,  consistent  with  the  public  policy  of  North 
Carolina.  G.S.  95-80  does  not  render  all  requirements  that  union  member- 
ship be  continued  until  the  expiration  of  the  collective  bargaining  agree- 
ment invalid  per  se.  If  the  requirement  is  pursuant  a  reasonable  union 
security  regulation,  it  will  not  be  invalid  under  G.S.  95-80.  The  justification 
for  such  a  result  is  best  explained  in  the  International  Union  case: 

"We  believe  that  it  is  quite  another  thing  when  the  employee 
eschews  his  reluctance  and  voluntarily  joins  a  labor  organization. 
At  this  point,  under  our  view,  the  employee  takes  off  the  protective 
^  mantle  of  Section  7's  'refraining'  provision  and  renders  himself 
amenable  to  the  reasonable  internal  regulations  of  the  organiza- 
tion with  which  he  chooses  to  cast  his  lot."  320  F.  2d  12    (1963). 

But,  if  the  requirement  is  arbitrary,  coercive,  and  not  pursuant  to  a  reason- 
able union  security  regulation,  it  will  be  held  invalid  under  G.S.  95-80. 
Essentially,  in  this  latter  situation,  the  element  of  consent  is  missing. 

(2)  Article  VI,  Section  1,  of  the  collective  bargaining  agreement  between 
the  employer  (Central  Soya  of  Monroe,  Inc.)  and  the  union  (Amalgamated 
Meat  Cutters  and  Butcher  Workmen  of  North  America,  AFL-CIO)  pro- 
vides: "The  Company  agrees  to  abide  by  each  employee's  signed  dues 
deduction  authorization  to  the  Company  .  .  .  authorizing  the  Company  to 
deduct  the  union  initiation  fee  and  dues  monthly  for  the  life  of  this 
Agreement,  or  unless  cancelled  by  law."  The  collective  bargaining  agree- 
ment became  effective  October  5,  1967,  and  was  to  remain  in  effect  until 
December  15,  1969.  The  problem,  simply  stated,  is  as  follows:  The  em- 
ployees, upon  joining  the  union,  signed  check-off  authorization  cards  pro- 
viding for  the  deduction  of  initiation  fees  and  dues  from  their  wages: 

"I  hereby  authorize  my  employer,  named  below,  to  deduct  from 
my  earnings,  the  union  initiation  fee  and  dues  uniformly  required 
as  a  condition  of  acquiring  and  retaining  membership  in  the 
union,  and  forward  them  promptly  to  the  Union  Official  of 
Local  525. 

"This  authorization  is  irrevocable  for  a  period  of  one  (1)  year 
from  the  execution  hereof  or  until  the  termination  of  the 
applicable  collective  bargaining  agreement,  whichever  occurs 
sooner,  and  this  authorization  shall  be  automatically  renewed  for 
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successive  periods  of  one  (1)  year  or  until  the  termination  of 
the  applicable  collective  bargaining  agreement,  whichever  occurs 
sooner,  unless  written  notice  by  registered  mail  to  the  employer, 
to  the  union  and  to  the  appropriate  local  thereof,  if  any,  is  given 
by  me  not  more  than  twenty  (20)  days  and  not  less  than  ten 
(10)    days    prior   to    any   such   renewal    date." 

These  same  employees  now  desire  to  withdraw  from  the  union  and  they 
have  demanded  that  their  employer,  Central  Soya,  cease  the  check-off 
deductions  from  their  wages.  Whether  Central  Soya  is  under  a  duty  to 
cease  or  to  continue  making  the  deductions  is  the  question  to  be  resolved. 
The  above  authorization  was  necessitated  by  Section  302(c)(4)  of  the 
Taft-Hartley  Act  of  1947.  By  this  section,  an  employer  is  specifically  pro- 
hibited from  paying  money  or  delivering  other  things  of  value  to  a  labor 
organization,  but  expressly  excepted  therefrom  are  voluntary  check-offs 
in  collective  bargaining  agreements  on  the  following  conditions: 

"Provided,  that  the  employer  has  received  from  each  employee, 
on  whose  account  such  deductions  are  made,  a  written  assignment 
which  shall  not  be  irrevocable  for  a  period  of  more  than  one 
year,  or  beyond  the  termination  date  of  the  applicable  collective 
bargaining  agreement,  whichever  occurs  sooner."  Labor  Manage- 
ment Relations  Act,   1947   §302(c)(4);    29   USCA    186(c)(4). 

Section  302(c)  (4)  of  the  Taft-Hartley  Act  establishes  a  definite  time-table 
for  the  revocation  of  these  check-off  authorizations.  They  are  not  to  be 
irrevocable  for  a  period  of  more  than  one  year  or  beyond  the  termination 
date  of  the  collective  bargaining  agreement,  whichever  occurs  sooner.  In 
other  words,  one  year  is  the  maximum  amount  of  time  these  check-off 
authorizations  can  be  rendered  irrevocable. 

"Where  an  employee's  agreement  authorizing  his  employer  to  deduct 
union  dues  from  his  wages  is  indefinite  as  to  time,  it  is  revocable  at  will, 
and  a  deduction  made  after  revocation  as  unauthorized."  56  CJS  103(b); 
Murtha  v.  Pet  Dairy  Products  Co.,  314  S.  W.  2d  185  (1957).  The  check-off 
authorization  in  this  particular  case,  however,  is  not  indefinite  as  to  time. 
Rather,  it  substantially  complies  with  the  timetable  set  forth  in  Section  302 
(c)(4).  As  a  result,  these  authorizations  are  irrevocable  for  a  maximum 
period  of  one  year  from  the  date  they  were  obtained.  Since  the  duration  of 
the  collective  bargaining  agreement  exceeds  this  one  year  maximum  period 
of  check-off  authorization,  its  expiration  date  is  immaterial  with  respect  to 
this  particular  question. 

The  first  thing  to  be  determined,  therefore,  is  the  date  these  check-off 
authorizations  were  obtained.  As  to  all  those  authorizations  made  within  the 
last  year  the  employer.  Central  Soya,  is  still  under  a  duty  to  make  wage 
deductions  in  compliance  with  the  check-off  authorization.  This  duty 
exists  notwithstanding  the  fact  that  the  employee  may  have  relinquished 
his  union  membership.  Justification  for  such  a  duty  is  found  in  the  neces- 
sity for  some  union  security  and  stability. 
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Next,  as  to  all  the  union  members  who  revoked  the  check-off  authorization 
in  the  manner  prescribed  by  the  authorization  itself,  the  employer.  Central 
Soya,  is  under  a  duty  to  cease  making  the  deductions.  A  deduction  made 
after  such  a  revocation  is  unauthorized  and  the  employer  making  the 
deduction  is  liable  for  the  amount  deducted. 

The  final  question  to  be  resolved  concerns  the  automatic  renewal  provision 
of  the  check-off  authorization  and  whether  such  a  provision  is  valid  under 
the  "Right-to-Work  Laws"  of  North  Carolina,  G.S.  95-78  through  G.S. 
95-83.  The  United  States  Department  of  Justice  has  approved  a  check-off 
authorization  form  providing  for  its  automatic  renewal  at  the  close  of 
each  year,  unless  revoked  by  the  employee-union  whether  within  a  specified 
time.  (22  LRRM  46-47)  But,  this  approval  differs  from  the  situation  in 
North  Carolina  in  one  major  respect:  The  State  involved,  Michigan,  does 
not  have  a  "Right-to-Work  Law."  We  do  not  challenge  the  legality  of  such 
provision  in  the  absence  of  a  "Right-to-Work  Law." 

North   Carolina's  "Right-to-Work   Law",  in  pertinent  part,   is  as  follows: 

"G.S.  95-78 — The  right  to  live  includes  the  right  to  work.  The 
exercise  of  the  right  to  work  must  be  protected  and  maintained 
free  from  undue  restraints  and  coercion.  It  is  hereby  declared 
to  be  the  public  policy  of  North  Carolina  that  the  right  of  persons 
to  work  shall  not  be  denied  or  abridged  on  account  of  member- 
ship or  nonmembership  in  any  labor  union  or  labor  organization 
or    association." 

It  is  also  true  that  the  State  of  Tennessee  has  a  so-called  right-to-work 
law,  and  in  the  case  of  Murtha  v.  Pet  Products  Co.,  supra,  the  Supreme 
Court  of  Tennessee  approved  the  automatic  renewal  provision  in  the 
light  of  the  right-to-work  law  in  that  State.  The  Supreme  Court  of  North 
Carolina  has  never  passed  on  this  provision  in  our  own  State  law.  Whether 
or  not  the  Supreme  Court  of  this  State  would  say  that  the  automatic 
renewal  clause  is  valid  without  the  conscious,  voluntary  renewal  on  the 
part  of  the  employee,  we  do  not  know.  Here  again,  we  would  have  to  con- 
sider the  fact  that  G.S.  95-80  says:  "No  person  shall  be  required  by  an 
employer  to  become  or  remain  a  member  of  any  labor  union  or  labor 
organization  as  a  condition  of  employment  or  continuation  of  employment 
by  such  employer."  It  was  held  in  Retail  Clerks  International  Association 
V.  Schermerhorn,  373  U.S.  746,  83  S.  Ct.  1461,  that:  "As  is  immediately 
apparent  from  its  language.  Section  14(b)  was  designed  to  prevent  other 
sections  of  the  Act  from  completely  extinguishing  state  power  over  cer- 
tain union-security  arrangements."  Therefore,  this  question  is  open  for 
decision  by  the  Supreme  Court  of  North  Carolina  and  no  opinion  is  here 
expressed  as  to  the  validity  of  the  automatic  renewal  clause  in  this  State. 
This  is  a  question  which  should  be  settled  between  the  employer  and 
the  union,  and  it  is  suggested  that  an  action  for  a  declaratory  judgment 
in  the  State  Court  would  be  in  order  to  settle  this  problem. 

Robert   Morgan,    Attorney   General 

Ralph    Moody, 

Deputy  Attorney  General 
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1  April  1970 
Subject: 


Labor;  Contracts  Requiring  Closed  Shop;  Contracts  Re- 
quiring any  Arbitration  to  be  Held  in  the  State  of  New 
York;  Contracts  Requiring  any  Litigation  by  Virtue  of 
a  Labor  Contract  to  be  Instituted  Only  in  Courts  Located 
in  the  County  and  State  of  New  York 


Requested  by:     Honorable  Frank  Crane 
Commissioner  of  Labor 

Question:  Is  a  labor  contract  requiring  a  closed  shop  and  all  arbi- 

tration  and   suits   instituted   under   the   contract  to   be    in 
New  York  State  valid  in  North  Carolina? 

Conclusion:  Such  a  contract  is  not  valid  in  North  Carolina. 

You  send  us  Standard  Form  of  Artists  Engagement  Contract  of  the 
American  Guild  of  Variety  Artists,  which  is  a  branch  of  the  Associated 
Actors  and  Artistes  of  America  affiliated  with  the  AFL-CIO.  Paragraph  3 
of  this  contract  provides  for  a  closed  shop.  In  other  words,  all  employees 
must  be  members  of  AGVA  and  must  remain  members  in  good  standing 
throughout  the  term  of  the  employment.  Those  who  are  not  members  of 
AGVA  on  the  date  of  the  execution  of  the  contract  are  required  to  become 
members  within  thirty  days  following  the  execution  of  the  contract.  This 
contract  is  contrary  to  the  laws  of  North  Carolina  in  that  we  have  a 
so-called  right- to- work  law  set  out  in  Article  10  of  Chapter  95  of  the 
General  Statutes  of  North  Carolina,  which  prohibits  a  requirement  of 
membership  in  a  labor  organization  as  a  condition  of  employment. 

The  form  of  agreement  under  consideration  is  also  contrary  to  our  laws 
as  it  removes  all  arbitration  hearings  to  the  State  of  New  York  and  is 
further  contrary  to  our  law  in  that  all  suits  brought  by  virtue  of  the 
agreement  must  be  instituted  in  the  State  of  New  York.  This  is  contrary 
to  our  State  statute  in  that  it  attempts  to  divest  our  courts  of  jurisdiction 
and  is  contrary  to  our  law  governing  the  venue  of  actions.  This  contract 
cannot  be  approved  as  a  proper  contract  for  the  State. 

Robert    Morgan,    Attorney    General 

Ralph  Moody, 

Deputy  Attorney  General 


25  November  1969 

Subject:  Labor;    Hours   of   Work   for    Women;    Effect   of   Federal 

Regulations;    Civil   Rights   Act  of   1964 

Requested  by:     Honorable  Frank  Crane 
Commissioner  of  Labor 

Questions:  In  light  of  recent  orders  of  the  Federal  Equal  Opportunity 

Commission  and   also  by  guidelines  on  discrimination  be- 
cause of  sex  issued  under  the  authority  of  the  Civil  Rights 
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Act  of  1964,  should  the  Department  of  Labor  continue 
to  enforce  the  State's  existing  statutes  and  the  Depart- 
ment's regulations  when  they  seem  to  be  in  conflict  with  the 
said  orders  and  guidelines.   More   specifically: 

(1)  Are  girls  under  18-years  of  age  allowed  to  work 
hours  excluded  by  the  North  Carolina  law? 

(2)  May  females  now  hold  jobs  which  require  "doubling 
over"  or  16  hours  continuous  work  in  contravention  of 
G.S.  95-26? 

(3)  What  is  the  effect  on  the  North  Carolina  law  on 
the  6-hour  straight  limitation  with  one-half  hour  rest 
periods? 

Conclusion:  Until  a  federal  court  holds  otherwise,  the  Department  of 

Labor  of  North  Carolina  should  continue  to  apply  the  laws 
of  this  State  and  the  Department's  own  regulations  re- 
lating to  the  hours  of  work  for  women. 

These  questions  are  prompted  by  a  recent  order  of  the  Federal  Equal 
Opportunity  Commission  and  also  by  guidelines  on  discrimination  because 
of  sex  issued  under  the  authority  of  the  Civil  Rights  Act  of  1964. 

The  Department  of  Labor  should  continue  to  enforce  its  own  statutes 
setting  hours  of  work  for  women  and  its  own  regulations  enacted  there- 
under. There  may  be  some  specific  cases  in  which  a  federal  court  will 
nullify  some  of  these  laws  and  regulations,  but  so  far  as  the  State  of 
North  Carolina  is  concerned  this  has  not  yet  taken  place.  The  Department 
of  Labor,  therefore,  should  continue  under  its  own  statutes  and  regula- 
tions, and  the  answer  to  the  three  questions  set  forth  above  is  that  they 
are  governed  by  North  Carolina  laws  and  regulations,  and  you  should  so 
advise. 

Robert   Morgan,    Attorney   General 

Ralph  Moody, 

Deputy  Attorney  General 


4  April  1969 

Subject:  Labor;  Right-to-Work  Statute;  Right  of  Non-Union  Mem- 

ber to  Work  on  the  Same  Job  with  Union  Members 

Requested  by:     Honorable  Frank  Crane 
Commissioner  or  Labor 

Question:  May  an  employer  bar  a  non-union  member  from  working 

on  the  same  job  with  union  members? 

Conclusion:  Under  the  so-called  "right-to-work  statute  of  North  Caro- 

lina an  employer  may  not  bar  a  non-union  member  from 
working  on  the  same  job  with  union  members. 
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North  Carolina  has  enacted  a  so-called  "right-to-work"  statute,  which 
appears  as  Article  10  of  Chapter  95  of  the  General  Statutes.  Under  the 
question  presented  by  you,  the  employer  is  in  essence  requiring  the  em- 
ployee to  become  a  member  of  a  union  as  a  condition  of  employment. 
Under  G.S.  95-79  no  agreement  or  combination  between  an  employer  and 
a  labor  organization  whereby  persons  who  are  not  members  of  the  union 
shall  be  denied  the  right  to  work  for  the  employer  or  where  the  employer, 
therefore,  makes  membership  in  a  union  a  condition  of  employment  is  valid 
and  legal  in  this  State.  Under  G.S.  95-80  no  person  may  be  required  by  an 
employer  to  become  or  remain  a  member  of  a  labor  union  as  a  condition 
of  employment  or  continuation  of  employment.  By  the  same  token  the 
employer  may  not  force  the  employee  to  refrain  from  becoming  a  member 
of  a  union  (G.S.  95-81).  The  Taft-Hartley  Act  (29  USCA  164(b))  recog- 
nizes the  rights  of  the  states  to  enact  and  enforce  so-called  right-to-work 
legislation.  The  employer  in  this  case  would  be  discriminating  in  favor 
of  union  members  and  such  discrimination  is  illegal. 

Robert   Morgan,    Attorney   General 

Ralph  Moody, 

Deputy  Attorney  General 

LICENSES  &  LICENSING 


21  March  1969 
Subject : 

Requested  by: 
Question : 


Licenses  &  Licensing;  Contractor's,  Board  of;  Renewal  of 
License 

Mr.  James  M.  Wells,  Jr. 

Secretary-Treasurer 

North    Carolina    Licensing    Board   for   Contractors 

In  the  absence  of  compliance  with  the  notice  and  hearing 
requirement  of  Chapter  150  of  the  General  Statutes,  is 
the  North  Carolina  Licensing  Board  for  Contractors  re- 
quired to  renew  a  contractor's  license  for  a  lapsed  prior 
year,  upon  request  of  the  contract  and  tender  of  payment 
of  renewal  fee  and  penalties,  but  where  no  "application 
for  renewal"  has  been  filed? 

Conclusion:  A  contractor  has  no  right  to  renew  a  license  retroactively 

for  a  prior  lapsed  year  under  G.S.  87-10.  Chapter  150  of 
the  General  Statutes  does  not  grant  any  additional  rights 
to  a  contractor  for  renewal  of  a  license  and  it  is  in- 
applicable where  the  contractor  has  no  right  to  renew  a 
license  retroactively  and  where  no  timely  "application  for 
renewal"  has  been  filed. 

The  facts  from  the  file  of  the  North  Carolina  Licensing  Board  for  Con- 
tractors indicate  that  the  contractor  filed  an  "Application  For  License  to 
practice   General    Contracting   in   North   Carolina"   and   was   duly  licensed 
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in  October,  1966  for  the  remainder  of  the  year.  The  contractor  failed  to 
renew  his  license  for  1967.  In  November,  1968  the  contractor  renewed  his 
license  for  the  remainder  of  1968  and  for  1969.  On  February  10,  1969, 
the  attorney  for  the  contractor  wrote  the  Board  as  follows: 

"Kindly  forward  certificate  of  license  for  the  year  1967.  No  notice 
of  revocation  has  ever  been  delivered.  We  enclose  our  trust  check 
for  any  fees  due  plus  any  penalty." 

The  contractor's  attorney  was  advised  by  letter  of  February  17,  1969  by 
the  Board  as  follows: 

"We  cannot  renew  at  this  time  the  license  of  Ar-Con  Construction 
Company  for  a  prior  year  in  which  application  for  renewal  of 
license  and  fee  was  not  received." 

The  contractor's  attorney  returned  the  check  in  blank  for  fees  and  penalties 
and  advised  that  the  Board  is  without  authority  "to  withhold  the  renewal 
of  a  license  for  any  cause  other  than  failure  to  pay  a  statutory  referral 
fee." 

G.S.  87-10  provides  that  "certificate  of  license  shall  expire  on  the  first 
day  of  December  following  the  issuance  or  renewal  and  shall  become 
invalid  on  that  day  unless  renewed,  subject  to  the  approval  of  the  Board. 
Renewals  may  be  effected  anytime  during  the  month  of  January  without 
re-examination,  by  the  payment  of  a  fee  to  the  Secretary  .  .  ."  j  Section  6 
of  the  Regulations  of  the  North  Carolina  Licensing  Board  for  Contractors 
provides  that  any  license  which  has  failed  to  be  renewed  on  or  before 
January  31st  of  each  year  shall  be  void  until  after  proper  renewal  fee 
and  the  penalty  has  been  received  by  the  Board. 

G.S.  150-10  provides  that  every  licensee  or  applicant  for  a  license  .  .  . 
shall  be  afforded  notice  and  an  opportunity  to  be  heard  before  the  Board 
shall  have  authority  to  take  any  action,  the  effect  of  which  would  be  (3) 
to  withhold  the  renewal  of  the  license  for  any  cause  other  than  failure  to 
pay  a  statutory  renewal  fee. 

The  license  of  the  contractor  had  expired  and  was  void  as  of  December 
1,  1966.  No  "Application  For  Renewal  of  License"  on  the  approved  form 
has  even  been  made  and  the  request  for  the  renewal  was  not  made  for 
the  year  1967  until  February  17,  1969.  As  a  general  rule  a  license  takes 
effect  from  its  actual  issuance  or  delivery  upon  the  date  stated  in  the 
certificate  and  does  not  relate  back  so  as  to  protect  the  licensee  for  acts 
prior  to  its  issuance.  53  CJS  Licenses,  Sections  32  and  68.  Under  the 
Board's  regulations,  a  license  not  renewed  by  January  31st  is  void  until 
renewed.  It  is  revised  as  of  the  date  it  is  renewed  and  does  not  relate  back. 
53  C.J.S.  Licenses,  Sections  42  and  68. 

Chapter  150  does  not  apply  in  this  case  where  the  contractor  has  no  right 
to  renew  a  license  for  a  lapsed  prior  year.  Chapter  150  provides  for  the 
procedure  for  and  the  review  of  an  administrative  determination  where 
the  contractor  might  have  a  right  to  a  license  or  to  renew  a  license.   It 
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J^^^      also  appears  that  for  Chapter  150  to  have  any  application,  an  application  on 
*'s      the  prescribed  form  would  have  to  be  filed  by  the  contractor  and  the  applica- 
■'''''^'      tion  would  have  to  be  timely  made. 

I  am  of  the  opinion  that  the  request  for  renewal  was  properly  denied  and 
the  procedure  for  notice  and  hearing  under  G.S.  150  is  not  applicable.  As 
the  licensing  statutes  and  regulations  vary,  the  opinion  is  limited  to  the 
laws,  regulations  and  facts  presented  in  this  case. 

Robert    Morgan,    Attorney    General 
Eugene  A.  Smith,  Trial  Attorney 


21  April  1970 
Subject: 

Requested  by: 

Questions : 

Conclusions : 


Licenses  &  Licensing;  Cosmetic  Arts;  Practice  of  Elec- 
trolysis; No  Necessity  for  License;  May  Practice  in  Cos- 
metic Art  Shop 

Miss  Catherine  Munn 

Executive  Secretary 

State  Board  of  Cosmetic  Arts 

(1)  Must  a  person  be  licensed  by  the  State  Board  of 
Cosmetic  Art  Examiners  in  order  to  practice  electrolysis? 

(2)  May  the  practice  of  electrolysis  be  conducted  in  a 
cosmetic   art   shop? 

(1)  The  practice  of  electrolysis  is  not  covered  by  the 
North  Carolina  Cosmetic  Art  Act  and,  therefore,  no  license 
from  the  State  Board  of  Cosmetic  Art  Examiners  is  neces- 
sary in  order  to  practice  electrolysis. 

(2)  There  is  no  statute  and  the  State  Board  of  Cosmetic 
Art  Examiners  does  not  have  authority  to  adopt  any 
regulation  prohibiting  the  practice  of  electrolysis  in  a 
cosmetic  art  shop. 

One  of  the  definitions  for  the  word  "electrolysis"  contained  in  Webster's 
Third  New  International  Dictionary  (Unabridged)  is  "the  destruction  of 
hair  roots  with  an  electric  current,"  and  it  is  understood  that  the  question 
presented  relates  to  the  practice  of  electrolysis  in  this  sense.  Chapter  88 
of  the  General  Statutes  regulates  the  practice  of  cosmetic  art  and  G.S. 
88-2  of  that  chapter  defines  cosmetic  art  as  follows: 

"The  systematic  massaging  with  the  hands  or  mechanical  appa- 
ratus of  the  scalp,  face,  neck,  shoulders  and  hands;  the  use  of 
cosmetic  preparations  and  antiseptics;  manicuring;  cutting,  dye- 
ing, cleansing,  arranging,  dressing,  waving,  and  marcelling  of 
the  hair,  and  the  use  of  electricity  for  stimulating  growth  of  hair." 

Clearly  the  statutory  definition  of  "cosmetic  art"  does  not  include  "elec- 
trolysis".  The  authority  granted   under  G.S.   88-23  to  the   State   Board  of 
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Cosmetic  Art  Examiners  to  make  rules  and  regulations  is  limited  to  "the 
sanitary  management"  of  cosmetic  art  shops,  beauty  parlors,  etc.  There- 
fore, since  electrolysis  is  not  within  the  scope  of  coverage  of  the  Cosmetic 
Art  Act,  it  is  not  necessary  to  secure  a  license  from  the  State  Board  of 
Cosmetic  Art  Examiners  in  order  to  practice  electrolysis,  and  the  author- 
ity of  the  Board  to  make  regulations  in  this  area  would  be  limited  to 
matters  relating  to  the  "sanitary  management"  of  the  cosmetic  art  shop, 
parlor,  etc.,  where  electrolysis  is  practiced. 

Robert   Morgan,   Attorney   General 
Harry  W,   McGalliard, 
Deputy   Attorney   General 

13  March  1970 

Subject:  Licenses  &   Licensing;    Dentistry;    State   Board  of  Dental 

Examiners;  University  of  North  Carolina;  School  of 
Dentistry;  Dental  Assistants;  Instruction  and  Practice  as 
to  "pumice  wash";  Exemption  from  G.S.  90-22,  et  seq. 

Requested  by :      Dr.  James  W.  Bawden 

Dean,  School  of  Dentistry 
University  of  North  Carolina 

Question:  Is   it   lawful,   in   a   dental   school   approved   by   the   State 

:.  Board  of  Dental  Examiners,  for  a  licensed  dentist  to  teach 

students  in  the  dental  assistants  teaching  program  how 
to  apply  a  "pumice  wash"  to  the  teeth  of  patients,  and  for 
such  students  to  apply  such  a  "pumice  wash"  to  the  teeth 
of  patients,  as  a  part  of  their  course  of  instruction? 

Conclusion:  It   is    lawful,    in    a    dental    school    approved   by   the    State 

Board  of  Dental  Examiners,  for  a  licensed  dentist  to  teach 

students  in  the  dental  assistants  teaching  program  how  to 

'     '  apply  a  "pumice  wash"  to  the  teeth  of  patients,  and  for 

f  such   students  to  apply   such   "pumice  wash"  to  the  teeth 

of  patients,  as  a  part  of  their  course  of  instruction,  because 

:  such  teaching  and  practicing  of  dentistry  are  specifically 

exempt  from  the  provisions  of  Article  2  of  Chapter  90  of 

of  the  General  Statutes  regulating  the  practice  of  dentistry. 

The  above  question  was  originally  presented  in  a  letter  dated  October  8, 
1969.  Subsequent  to  that  the  time  the  matter  has  been  explored  in  telephone 
conversations  with  the  Dean  of  the  School  of  Dentistry  of  the  University 
of  North  Carolina,  Mr.  Thomas  M.  Starnes,  General  Counsel  of  the  State 
Board  of  Dental  Examiners,  and  some  members  of  the  State  Board.  The 
problem  was  the  subject  of  an  extended  exploratory  discussion  at  the 
conference  in  the  Attorney  General's  office  on  December  2,  1969.  Although 
all  parties  believed  for  a  time  that  the  matter  might  be  satisfactorily 
resolved  without  the  necessity  of  an  opinion  of  the  Attorney  General's 
office,  it  later  developed  that  both  the  Board  of  Dental  Examiners  and 
the  Dean  of  the  School  of  Dentistry  desired  a  formal  written  opinion. 
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It  should  be  stated  at  the  outset  that  it  is  conceded  by  all  parties  that 
under  existing  laws  and  applicable  regulations  a  dental  assistant  would 
not  have  authority  or  the  legal  right,  in  engaging  in  the  occupation  or 
practice  of  a  dental  assistant,  to  apply  a  "pumice  wash"  to  the  teeth  of  a 
patient.  To  do  so  would  constitute  illegal  practice  of  dentistry  in  violation 
of  Article  2  of  Chapter  90  of  the  General  Statutes,  and  regulations  adopted 
pursuant  thereto,  relating  to  the  practice  of  dentistry. 

The  question  presented  here  is  the  much  narrower  and  more  limited  one 
as  set  forth  above.  In  other  words,  the  question  is  limited  merely  to  the 
legality  of  experimental  teaching  of  certain  students  in  dental  schools 
how  to  apply  a  "pumice  wash"  and  the  performance  by  such  students 
of  the  application  of  such  a  "pumice  wash"  to  the  teeth  of  patients,  as 
a  part  of  their  course  of  instruction. 

Some  of  the  reasons  for  engaging  in  such  experimental  teaching  are  set 
forth  by  Dean  Bawden  in  the  October  8,  1969,  letter  as  follows: 

"We  have  discussed  with  the  examiners,  from  time  to  time  the 
necessity  for  experimental  educational  programs  in  the  expansion 
of  duties  for  dental  auxiliary  personnel  (dental  hygienists  and 
dental  assistants).  It  is  generally  agreed  that  these  auxiliaries  will 
have  to  assume  greater  responsibility  in  the  treatment  of  patients 
than  is  now  permitted  by  the  laws  of  North  Carolina.  This  is 
necessary  to  increase  the  productivity  of  individual  practitioners 
to  a  point  where  they  can  meet  the  public  demand  for  dental 
care.  While  there  is  general  consensus  on  the  need  for  expanded 
duties  for  auxiliaries,  there  is  some  controversy  about  what 
direction  this  expansion  should  take.  There  are  very  limited  data 
on  the  cost  and  length  of  time  involved  in  educating  such  auxil- 
iaries to  perform  new  responsibilities  with  competence,  and  we 
know  little  about  the  actual  impact  of  specific  changes  on  the 
delivery  of  dental  health  care. 

"Therefore,  it  is  incumbent  on  this  University,  and  all  universities 
which  have  a  dental  school,  to  conduct  experimental  programs  for 
the  purpose  of  developing  data  on  which  proper  decisions  can  be 
based   in  the  move  to  expand  functions  for  auxiliaries.   ... 

"In  the  current  academic  session  we  saw  the  opportunity  to 
incorporate  in  our  dental  assistant  program  a  minor  adjustment 
in  the  curriculum  to  teach  these  assistants  to  apply  a  "pumice 
wash"  to  the  teeth  of  patients.  This  pumice  wash  procedure  is  not 
to  be  construed  as  dental  prophylaxis  (or  cleaning  of  the  teeth) 
since  other  procedures  such  as  scaling  of  the  teeth  must  be  in- 
cluded to  complete  a  proper  dental  prophylaxis.  However,  the 
pumice  wash  does  prepare  the  enamel  surfaces  of  the  teeth  for 
proper  application  of  topical  fluorides.  Dental  assistants  are  per- 
mitted by  law  in  this  State  to  apply  topical  flourides  but  cannot 
do  a  pumice  wash.  We  do  not  know  at  this  time  if  it  would  be 
worthwhile  or  desirable  to  have  dental  assistants  to  perform  such 
activities  in  dental  practice.  A  separate  experimental  project  would 
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need  to  be  run  to  see  what  kind  of  impact  such  a  change  would 
have  on  the  quantity  and  quality  of  care  delivered  by  a  dental 
practitioner.  We  did  have  this  opportunity  this  fall  to  study  one 
aspect  of  the  problem,  the  cost  and  length  of  time  involved  in 
training  people  to  do  the  procedure  properly.  We  wish  to  take 
advantage  of  the  situation  and  develop  data  which  can  be  used 
later  on  to  make  a  decision  on  the  value  of  having  dental  assistants 
do  a  pumice  wash  prior  to  applying  topical  flourides.  The  dental 
assistant  class  is  to  be  broken  into  three  groups  and  the  in- 
formation and  practice  sessions  are  to  be  given  at  different  times 
and  under  different  conditions  in  the  curriculum.  We  will  compare 
data  from  our  evaluation  procedures  to  determine  the  most 
effective  way  of  teaching  the  procedure  and  the  time  and  expense 
involved.  It  will  be  made  absolutely  clear  to  the  students  that 
.  .  .  they  are  not  to  perform  the  procedure  upon  graduation  until 
such  time  as  the  law  might  be  changed  in  this  regard.  The 
students  will  be  told  that,  at  this  time,  we  do  not  know  whether 
such  a  change  will  be  judged  desirable." 

Whether  a  particular  individual  agrees  or  disagrees  with  the  arguments 
of  the  Dean  as  to  the  desirability  of  the  program,  the  fact  remains  that 
the  program,  as  described  above,  would  violate  Article  2  of  Chapter  90 
of  the  General  Statutes  unless  some  exemption  exists  with  respect  thereto. 
The  statutes  do  provide  such  an  exemption.  Section  90-29  of  the  General 
Statutes  of  North  Carolina  provides  in  part  as  follows: 

"The  following  practices,  acts,  and  operations,  however,  shall  be 
exempt  from  the  provisions  of  this  article: 

"(4)  The  teaching  of  dentistry  in  dental  schools  or  colleges  con- 
ducted in  this  State  and  approved  by  the  North  Carolina  State 
Board  of  Dental  Examiners,  by  persons  licensed  to  practice  den- 
tistry anywhere  within  the  United  States,  and  the  practice  of 
dentistry  by  students  in  dental  schools  or  colleges  so  approved 
when  such  students  are  acting  under  the  supervision  of  registered 
and  licensed  dentists  acting  as  instrutcors  .  .  .  ." 

The  University  of  North  Carolina  School  of  Dentistry  is  a  dental  school 
which  has  been  approved  by  the  North  Carolina  State  Board  of  Dental 
Examiners.  The  teaching  is  being  conducted  by  teachers  licensed  to  prac- 
tice dentistry.  The  students  are  students  in  an  approved  dental  school. 
The  students  will  be  acting  under  the  supervision  of  registered  and  licensed 
dentists  acting  as  instructors.  Therefore,  it  appears  that  all  conditions 
of  the  exemption  are  present.  It  should  be  pointed  out,  as  a  matter  of 
course,  that  the  more  difficult  the  procedure  being  taught  and  the  less 
educated  and  less  trained  the  student,  the  greater  the  degree  of  supervision 
required. 

In  view  of  the  above,  it  is  concluded  that  it  is  lawful,  in  a  dental  school 
approved  by  the  State  Board  of  Dental  Examiners,  for  a  licensed  dentist 
to  teach  students  in  the  dental  assistants  teaching  program  how  to  apply 


40] 


ATTORNEY   GENERAL   OPINIONS 


371 


a  "pumice  wash"  to  the  teeth  of  patients,  and  for  such  students  to  apply 
such  a  "pumice  wash"  to  the  teeth  of  patients,  as  a  part  of  their  course 
of  instruction  because  such  teaching  and  practicing  of  dentistry  are 
specifically  exempt  from  the  provisions  of  Article  2  of  Chapter  90  of  the 
General    Statutes    regulating    the    practice    of    dentistry. 

Robert   Morgan,    Attorney   General 
Harry  W.   McGalliard, 
Deputy   Attorney   General 


29  May  1969 

Subject:  Licenses  &  Licensing;  General  Contractors;  Public  Schools; 

Installation  of  Relocatable,  Temporary  Classroom  Units; 
No  Requirement  of  General  Contractor's  License  to  Install 
Such  Unit 

Requested  by:     Mr.  Walter  J.  Dozier,  Chairman 

Durham  County  Board  of  Education 

Question:  Where   a   board   of  education   submits   a   contract  to  bids 

for  installing  relocatable,  temporary  classroom  units,  is 
it  required  that  the  person  making  such  installation  shall 
have  a  general  contractor's  license? 

Conclusion:  The  installation  of  relocatable,  temporary  classroom  units 

for  a  board  of  education  is  a  process  of  assembly  and  not 
construction,  and  a  general  contractor's  license  is  not  re- 
quired for  persons  who  make  bids  on  performing  the  service 
of  installation. 

Briefly  stated,  the  Durham  County  Board  of  Education  recently  advertised 
for  bids  on  a  number  of  relocatable,  temporary  classroom  units,  which 
are  necessary  because  of  the  anticipated  overcrowded  condition  of  various 
school  buildings  in  this  County  Administrative  Unit.  The  Board  of  Edu- 
cation received  eight  bids  from  various  firms  who  had  heretofore  been 
engaged  in  the  business  of  furnishing  relocatable  classroom  units  to  school 
systems  throughout  the  State.  At  the  time  of  the  opening  of  the  bids,  only 
one  bidder  who  had  submitted  the  second  highest  bid  held  a  North  Carolina 
license  as  a  general  contractor.  This  bidder  obtained  this  license  contem- 
poraneously with  an  earlier  invitation  to  bid  and  such  earlier  bids  were 
rejected.  The  bids  in  question  were  required  to  be  submitted  for  the  number 
of  classroom  units  specified,  both  on  a  unit  basis  and  an  aggregate  basis. 
The  aggregate  number  of  units  will  cost  at  least  $195,000  on  the  basis  of 
the  lowest  bid,  although  each  single  unit  will  be  less  than  the  sum  of 
$20,000.  The  Board  expects  to  award  one  contract  for  the  total  number  of 
units  needed  and  expects  to  require  the  bidder  to  obligate  himself  to 
furnish  such  units  within  a  fixed  time  period,  as  well  as  the  services 
necessary  for  the  installation  of  such  units  and  to  furnish  a  performance 
bond. 
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In  recent  years  the  Board  has  purchased  a  number  or  such  relocatable 
classroom  units,  which  in  the  aggregate  exceed  the  sum  of  $20,000  without 
requiring  the  firm  selling  and  installing  such  units  to  hold  a  general  con- 
tractor's license.  This  seems  to  have  been  the  practice  in  regard  to  such 
units  by  the  various  school  boards  throughout  the  State.  There  are  double 
classroom  units,  which  when  installed,  aggregate  in  size  24  feet  by  60  feet 
and  consist  of  two  sections  of  12  feet  by  60  feet.  Each  12  foot  by  60  foot 
section  is  manufactured  and  completed  at  the  plant,  with  floors,  sides, 
ends,  and  roof  already  joined  together,  so  that  each  such  section  can  be 
hauled  to  the  school  site  by  truck  and  thereby  bodily  delivered  on  the  site. 
At  the  time  of  delivery  each  section  already  has  installed  in  it  electrical 
fixtures,  electrical  heating  units,  and  air  conditioning  units.  The  two  sec- 
tions when  joined  together  and  installed  at  a  site  serve  as  a  double  class- 
room, and  these  are  separate  and  independent  structures  not  connected  with 
other  structures.  These  two  halves  are  placed  on  a  foundation,  mounted 
side  by  side  and  bolted.  The  two  sections  at  their  adjoining  walls  are  bolted 
together  at  the  floor  and  the  roof.  These  relocatable  units  have  no  water  or 
sewage  facilities,  and  after  the  process  of  assembly  an  electrical  connection 
is  made  to  electrical  equipment  already  installed  in  the  unit  and  a  meter 
serves  each  unit.  These  relocatable  units  are  approved  by  the  Durham 
County  Building  and  Electrical  Inspector,  the  School  Planning  Division  of 
the  State  Board  of  Education,  and  the  State  Fire  Marshal's  Office. 

We  are  here  concerned  with  Chapter  87  of  the  General  Statutes,  dealing 
with  general  contractors,  and  the  applicable  portion  of  G.S.  87-1  reads  as 
follows : 

"For  the  purpose  of  this  article,  a  'general  contractor'  is  defined 
as  one  who  for  a  fixed  price,  commission,  fee  or  wage,  under- 
takes to  bid  upon  or  to  construct  any  building,  highway,  sewer 
main,  grading  or  any  improvement  or  structure  where  the  cost 
of  the  undertaking  is  Twenty  Thousand  Dollars  ($20,000)  or  more 
,  and  any  one  who  shall  bid  upon  or  engage  in  constructing  any 
undertakings  or  improvements  above  mentioned  in  the  State  of 
North  Carolina  costing  Twenty  Thousand  Dollars  ($20,000)  or 
more  shall  be  deemed  and  held  to  have  engaged  in  the  business 
of  general  contracting  in  the  State." 

It  is  provided  by  G.S.  87-14  that  any  person,  firm  or  corporation  who  ap- 
plies to  a  building  inspector  for  a  building  permit  for  the  construction 
of  any  building,  highway,  sewer,  grading  or  any  improvement  or  structure 
where  the  cost  thereof  is  to  be  $20,000  or  more,  shall  furnish  proof  that 
he  is  licensed  under  the  terms  of  the  article  and  has  paid  the  license  tax 
required. 

Chapter  87  of  the  General  Statutes,  of  course,  is  a  valuable  protection  to 
the  people  of  the  State  and  furnishes  some  guarantee  that  construction 
work  will  be  performed  in  a  safe  and  acceptable  manner.  This  matter  has 
been  briefly  discussed  with  the  Honorable  James  M.  Wells,  Jr.,  who  is  the 
administrative  officer  carrying  out  the  provisions  of  Chapter  87,  and  no 
one  doubts  but  what  he  has  brought  to  this  field  a  high  degree  of  efficiency 
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in  the  administration  of  this  chapter.  A  brief  discussion  with  Mr.  Wells 
shows  that  he  is  uncertain  as  to  whether  this  type  of  project  comes  within 
the  provisions  of  the  general  contractor's  statutes.  We  have  found  no  legal 
precedent  to  guide  us  in  any  decision  of  the  matter. 

The  structures  involved  are  mere  temporary,  relocatable  units  which  school 
boards  for  some  time  have  used  where  school  facilities  are  overcrowded. 
They  are  temporary  in  nature  and  are  only  designed  to  meet  an  emergency 
which  will  soon  be  solved  by  building  new  buildings  or  adding  to  older 
existing  buildings.  When  suitable  school  facilities  of  a  permanent  nature 
are  actually  made  and  furnished,  as  required  by  G.S.  115-129,  then  these 
temporary  units  will  be  removed.  In  some  cases  the  units  are  furnished 
on  wheels  and  remain  in  that  condition  and  in  other  cases  the  wheels  are 
removed  and  the  unit  is  placed  on  a  foundation.  The  unit  can  be  again 
removed  and  placed  on  wheels.  In  this  case  the  unit  is  furnished  in  two 
halves,  already  equipped  with  electrical  appliances  and  all  that  remains  to 
be  done  is  to  bolt  the  two  halves  together  and  place  on  the  foundation  in 
addition  to  making  the  electrical  connection.  These  two  halves  are  not 
constructed  at  the  site  but  are  brought  to  the  site.  In  a  sense  all  con- 
struction is  the  use,  shaping  and  adaptation  of  materials  for  the  desired 
objective.  The  simple  joining  together  of  these  two  halves,  previously  con- 
structed and  brought  to  the  site,  is  the  process  of  assembly  and  not  con- 
struction. The  ordinary  concept  of  construction  is  building  walls,  adding 
plumbing  fixtures  and  electrical  conduits  at  the  site.  Although  there  are 
prefabricated  houses,  and  it  might  be  that  a  complete  prefabricated  house 
involves  various  operations  that  would  be  called  construction. 

This  process  under  review  is  a  mere  assembly  or  adjoining  together  of 
two  halves  or  two  sections  previously  prepared  and  is,  therefore,  a  mere 
assembly,  and  a  general  contractor's  license  is  not  required  for  the  purpose 
of  this  work.  In  view  of  what  has  just  been  said  it  is  not  necessary  to 
answer  the  last  paragraph  of  your  letter. 

Robert    Morgan,    Attorney    General 
,;  Ralph  Moody, 

Deputy   Attorney   General 


31  October  1969 

Subject:  Licenses   &    Licensing;    Hearing   Aid    Dealers   and   Fitters 

Board;  No  Criminal  Liability  for  Practicing  Without  a 
License  When  the  Board  Has  Not  Been  Appointed 

Requested  by:     Miss  Frances  A.  Dickinson,  President 

North  Carolina  Hearing  Aid  Dealers'  Association 

Question:  Would  it  be  a  criminal  offense  to  sell  hearing  aids  without 

the  license  required  by  Chapter  999,  Session  Laws  1969, 
after  the  effective  date  of  the  act,  but  before  the  Board 
created  by  the  statute  has  been  appointed? 
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Conclusion:  No.     Since  the   Board  has  not  been  appointed   and  there 

is  no  provision  for  issuing  the  required  license,  those  per- 
sons engaged  in  the  business  of  selling  hearing  aids  may 
continue  to  engage  in  the  business  until  such  time  as  the 
State  Board  is  appointed  and  acts  upon  the  application 
for  a  license.  Statutes  imposing  licenses  are  generally 
construed  liberally  in  favor  of  the  citizen  and  against 
the  government  so  as  not  to  deprive  a  person  of  the 
opportunity  to  earn  a  livelihood  in  the  trade  he  has 
mastered. 

The  1969  General  Assembly  enacted  Chapter  999,  Session  Laws  of  1969, 
which  created  a  licensing  board  to  regulate  hearing  aid  dealers  and  fitters. 
The  act  provides  a  criminal  penalty  as  well  as  as  civil  recourse  by  the 
Board  for  violations  of  the  act.  The  act  was  ratified  on  June  24,  1969 
and  became  effective  90  days  from  ratification.  The  Board  is  to  be  appointed 
by  the  Governor,  and  once  appointed  it  is  charged  with  the  duty  to  examine 
applicants  and  issue  licenses  to  qualified  persons. 

The  Governor  has  not  appointed  the  Board  and  even  after  the  Board  is 
appointed,  considerable  time  will  elapse  before  the  Board  can  process 
applications.  In  the  meantime,  persons  who  have  heretofore  been  engaged 
in  selling  hearing  aids  are  faced  with  a  choice  of  either  continuing  their 
business  without  a  license  or  terminating  their  means  of  earning  a  liveli- 
hood. 

Although  we  find  no  North  Carolina  case  directly  in  point,  our  Court  has 
always  construed  licensing  statutes  in  favor  of  the  citizen  so  as  not  to 
deny  him  the  opportunity  of  earning  a  livelihood.  State  v.  Mitchell,  217 
N.C.  244.  In  53  C.J.S.  Licenses,  Sec.  68,  it  is  stated  that  where  no  license 
board  has  been  appointed  or  provision  made  for  issuing  the  license,  such 
facts  constitute  a  complete  defense  to  a  criminal  prosecution  for  violating 
the  license  act.  See:  Mitchell  v.  Dixon,  168  S.W.  2d  654;  Brown  v  State, 
167  S.W.  348. 

It  would  be  manifestly  unfair  to  put  all  persons  who  are  selling  hearing 
aids  out  of  business  when  it  is  impossible  for  them  to  comply  with  Chapter 
999,  due  to  the  fact  that  the  Board  has  not  been  appointed  and  there  is 
no  way  a  citizen  can  obtain  the  license.  Certainly  this  could  not  be  the 
intent  of  the  General  Assembly. 

Robert   Morgan,    Attorney    General 
James  F.  Bullock, 
Deputy  Attorney  General 

10  October  1968  " 

Subject:  Licenses  &  Licensing;  Nursing  Homes;  Operation  Without 

License 

Requested  by:     Mr.  Ben  Eaton,  Director 

Administrative  Services  Division 
North  Carolina  State  Board  of  Health 
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Conclusion:  It  is  unlawful  to  operate  without  a  license  a  nursing  home 

providing  nursing  or  convalescent  care  for  three  or  more 
persons  unrelated  to  the  person  operating  the  home. 

In  a  letter  dated  October  3,  1968,  you  state  that  investigation  by  your 
department  has  disclosed  that  Ruby's  Rest  Home  is  being  operated  as  a 
nursing  home  without  a  license  as  is  required  under  subsection  (d)  of  G.S. 
130-9.  Subdivision  (2)  of  Subsection  (e)  of  said  section  defines  a  nursing 
home   as   follows : 

"For  the  purposes  of  this  section,  a  'nursing  home'  is  defined  as 
an  institution,  however  named,  which  is  advertised,  announced, 
or  maintained  for  the  express  or  implied  purpose  of  providing 
nursing  or  convalescent  care  for  three  or  more  persons  unrelated 
to  the  licensee.  A  'nursing  home'  is  a  home  for  chronic  or  convales- 
cent patients  who,  on  admission,  are  not  as  a  rule,  acutely  ill  and  who 
do  not  usually  require  special  facilities,  such  as  an  operating  room. 
X-ray  facilities,  laboratory  facilities,  and  obstetrical  facilities.  A 
'nursing  home'  provides  care  for  persons  who  have  remedial  ail- 
ments or  other  ailments,  for  which  medical  and  nursing  care  is 
indicated;  who,  however,  are  not  sick  enough  to  require  general 
hospital  care.  Nursing  care  is  their  primary  need,  but  they  will 
require  medical   supervision." 

Subdivision  (3)  of  subsection  (e)  provides  penalties  in  the  following 
language : 

"Any  person  establishing,  conducting,  managing,  or  operating 
any  nursing  home  without  a  license  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  liable  to  a  fine 
of  not  more  than  fifty  dollars  ($50)  for  the  first  offense  and  not 
more  than  five  hundred  dollars  ($500)  for  each  subsequent  offense, 
and  each  day  of  continuing  violation  after  conviction  shall  be 
considered  a  separate  offense." 

If  you  are  of  the  opinion  that  the  situation  you  have  discovered  is  in 
violation  of  the  law,  and  wish  to  take  steps  to  see  to  it  that  such  a  home 
is  not  operated  in  violation  of  the  law,  you  should  have  a  member  of  your 
department  lay  all  the  facts  before  a  justice  of  the  peace  of  the  township 
in  Rockingham  County  in  which  the  nursing  home  is  located  and  explain 
the  matter  to  him,  including  the  fact  that  you  desire  to  institute  a  criminal 
proceeding  to  stop  the  unlawful  activity. 

T.  W.  Bruton,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 

9  June  1969 

Subject:  Licenses  &  Licensing;  Plumbing  and  Heating  Contractors; 

Contract   for    Sewage    Disposal    System    Let    to    Plumbing 
Contractor 
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Requested  by:     Representative    Gus    Speros 

Question:  May  the  Bertie  County  Board  of  Education  let  a  contract 

for  the  construction  of  an  aerobic  sewage  disposal  facility 
to  a  contractor  having-  only  a  plumbing  contractor's  license? 

Conclusion:  The    sewage    disposal    system    involved    falls    within    the 

definition  of  "plumbing"  in  the  North  Carolina  General 
Statutes,  and  may  properly  be  constructed  by  one  having 
a  plumbing  contractor's  license. 

From  information  furnished  this  office  it  appears  that  the  Bertie  County 
Board  of  Education  has  taken  bids  for  the  construction  or  renovation  of 
a  sewer  system  at  the  Bertie  County  High  School.  The  new  installation 
will  utilize  an  aerobic  treatment  facility  which  is  in  the  nature  of  a 
septic  tank,  prefabricated  or  precast.  Both  plumbing  and  general  con- 
tractors submitted  bids  with  the  low  bid  being  submitted  by  a  plumbing 
contractor. 

G.S.  87-1  defines  a  general  contractor  as  one  who,  for  a  fixed  price,  under- 
takes to  construct  any  building,  highway,  sewer  main,  or  other  improve- 
ments. 

G.S.  87-21  defines  plumbing  to  be  a  system  of  pipes,  fixtures,  apparatus 
and  appurtenances  installed  upon  the  premises  or  in  a  building  to  supply 
water  thereto  or  to  convey  sewage  or  other  waste  therefrom;  any  person, 
firm  or  corporation  installing,  restoring  or  offering  to  install  or  restore 
such  system  is  deemed  to  be  engaging  in  the  business  of  plumbing. 

Agencies  of  the  State  of  North  Carolina  generally  include  in  the  plumbing 
contract  septic  tanks,  drainage  fields  and  other  disposal  facilities  except 
in  the  case  of  unusual  or  large  installations. 

This  question  turns  on  what  is  involved  in  the  construction  of  an  aerobic 
sewage  treatment  facility.  As  best  we  can  determine,  it  is,  simply  stated, 
a  sophisticated  type  of  septic  tank  system  which  uses  air  forced  into  the 
tank  to  facilitate  decomposition.  There  appears  to  be  no  question  but  that 
installation  of  ordinary  septic  tanks,  pipes  leading  thereto  and  drainage 
field  installations  would  be  within  the  definition  of  plumbing.  An  aerobic 
sewage  disposal  system  is  similar  to  a  septic  tank,  and  falls  within  the 
category  of  work  defined  as  plumbing.  This  office  is  of  the  opinion  that 
the  contract  should  be  awarded  to  the  low  bidder. 

Robert    Morgan,    Attorney    General 
Parks    H.    Icenhour, 
Assistant  Attorney  General 

28  October  1968 

Subject:  Licenses    &    Licensing;    Practicing    Psychologists;    Appli- 

cants'  Fees;    Expenses   of  Board 

Requested  by:      Mr.  Clinton  R.  Prewett,  Vice  Chairman 
N.   C.   State  Board  of  Examiners  of 
Practicing  Psychologists 
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Conclusion :  The  State  Board  of  Examiners  of  Practicing  Psychologists 

may  not  charge  license  applicants  more  than  the  statutory 
$25  fee.  Any  Board  funds  available  may  be  expended,  in 
the  discretion  of  the  Board,  in  meeting  necessary  expenses 
of   administering   the   examination   provisions   of   the   law. 

In  a  letter  dated  October  23,  1968,  you  write  as  follows: 

"All   the  questions  and  comments  which   I   wish  to   make  in  this 
ij  letter  are  the   results  of  official   instructions  of  the   North   Caro- 

'*?  lina  State  Board  of  Examiners  of  Practicing  Psychologists  taken 

at  the  October  9,  1968  meeting. 

"It  is  the  desire  of  the  licensure  Board  to  require  a  standardized 
examination  for  certain  applicants  who  do  not  qualify  under  the 
Grandfather  Clause  of  the  licensing  law.  This  examination  has 
been  constructed  by  an  agency  for  the  express  purpose  of  being 
used  in  licensure  circumstances  and  cost  a  total  of  $15  per  appli- 
cant per  administration.  This  does  not  take  into  account  proctoring 
fees  or  any  incidental  expenses. 

"The  Board  wishes  your  counsel  as  to  whether  or  not  it  may 
legally  require  applicants  to  pay  the  additional  $15  in  order  to 
take  this  necessary  examination  in  cases  where  individuals  cannot 
be  licensed  except  under  the  examination  procedure. 

"A  second  question  somewhat  as  a  corollary  of  the  first  is  as 
follows.  In  case  the  Board  may  not  charge  an  additional  exami- 
nation fee  for  such  applicants  (as  described  above),  may  the 
Board  then,  from  its  own  financial  resources,  pay  the  exami- 
nation fee  of  $15  for  each  applicant?" 

Under  the  provisions  of  G.S.  90-270.11  (S.  L.  1967,  c.  910,  s.  11)  a  board 
may  charge  an  applicant  only  the  $25  fee  therein  provided  for. 

On  the  other  hand,  it  is  the  duty  of  the  board  to  prepare  and  give  exami- 
nations and,  therefore,  it  would  be  appropriate  to  expend  available  board 
funds  to  meet  necessary  expenses  in  this  connection. 

T.  W.   Bruton,  Attorney  General 
Harry    W.    McGalliard, 
Deputy    Attorney    General 

2  September  1969 

Subject:  Licenses     &     Licensing;     Practicing     Psychologists;     Pro- 

fessional   Corporation    Act 

Requested  by:      Mr.  Donald  S.  Leventhal 

North    Carolina    Psychological    Association 

Question:  Does  the  Professional  Corporation  Act,  Chapter  718,  1969 

Session  Laws  (Chapter  55B)  apply  to  "psychological 
examiners"  licensed  under  Chapter  90,  Article  18A? 
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Conclusion:  Yes. 

The  Professional  Corporation  Act,  enacted  by  the  1969  General  Assembly 
and  codified  as  Chapter  55 B  of  the  General  Statutes,  is  applicable  to 
"Practicing  Psychologists,  of  Chapter  90."  G.S.  55B-2(6). 

G.S.  90-270.1,  the  first  section  of  Article  18A,  Chapter  90,  of  the  General 
Statutes,  provides  "This  Article  shall  be  known  and  may  be  cited  as  the 
'Practicing   Psychologist   Licensing   Act'." 

While  the  Practicing  Psychologist  Licensing  Act  makes  a  distinction  in 
the  requirements  necessary  for  a  license  to  be  a  practicing  psychologist 
and  a  psychological  examiner,  and  also  makes  a  distinction  in  the  manner 
in  which  these  two  type  licensees  may  practice  this  profession,  in  our 
view  the  reference  in  G.S.  55A-2(6)  to  "practicing  psychologist"  was  to 
both  types  of  licenses  included  in  Article  18A  of  Chapter  90.  Therefore 
psychological  examiners  are  authorized  to  incorporate  pursuant  to  Chapter 
55B  of  the  General  Statutes. 

Robert   Morgan,    Attorney   General 
Millard   R.   Rich,  Jr., 
Assistant  Attorney  General 


17  October  1969 

Subject:  Licenses    &     Licensing;     Private    Detectives;     Bank    Em- 

ployee  Investigation  of  Credit  Card  Fraud 

Requested  by:     Mr.  Charles  Dunn,  Director 

State  Bureau  of  Investigation  ' 

Question:  Is  an  investigator  who  is  employed  by  a  bank  to  conduct 

investigations    relating    to    the    theft    and    fraudulent    use 
f      '  .  of   credit  cards  required   to  be   licensed   as   a   private   de- 

tective under  the  provisions  of  G.S.  66-49.1  et  seq? 

Conclusion:  An    investigator   who   is   employed   by   a   bank  to   conduct 

investigations  relating  to  the  theft  of  and  fraudulent  use 
of  credit  cards  is  not  required  to  obtain  a  license  as  a 
private  detective  under  the  provisions  of  G.S.  66-49.1 
provided  the  investigator  is  employed  exclusively  and 
regularly  by  only  one  employer  in  connection  with  the 
affairs  of  such  employer  only  and  that  there  exists  be- 
tween the  investigator  and  the  bank  the  relationship  of 
employer-employee. 

The  advent  of  the  extensive  use  of  bank  credit  cards  has  prompted  some 
banks  to  hire  investigators  to  conduct  investigations  relating  to  the 
theft  and  fraudulent  use  of  such  credit  cards.  The  question  has  arisen 
whether  investigators  employed  by  the  banks  for  this  purpose  must  be 
licensed  as  private  detectives  under  the  provisions  of  G.S.  66-49.1  et  seq. 
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G.S.  66-49.1  provides  "no  private  person,  firm  or  corporation  shall  engage 
in  the  detective  business  within  this  State  without  having  first  obtained 
a  license  as  provided  in  this  article." 

The  term  "detective  business"  is  defined  by  statute,  in  part,   as  follows: 

"(2)      'Detective  business'  means: 

a.    Engaging   in   the  business  of  or   accepting  employment 
to  obtain  or  furnish  information  with  reference  to: 


3.    The     location,     disposition    or    recovery    of    lost    or 
stolen  property;   .  .  .". 

It  would  appear  upon  a  reading  of  this  subchapter  alone  that  persons 
employed  by  banks  to  conduct  investigations  relating  to  the  theft  and 
fraudulent  use  of  credit  cards  would  be  required  to  be  licensed  as  private 
detectives.  However,  a  subsequent  section  exempts  such  persons  from  the 
statute. 

G.S.  66-49.2 (2) d  states  that  "detective  business"  shall  not  include  "persons 
employed  exclusively  and  regularly  by  only  one  employer  in  connection 
with  the  affairs  of  such  employer  only  and  where  there  exists  an  employer- 
employee    relationship." 

It  is  my  opinion,  therefore,  that  if  a  bank  employs  a  person  to  conduct 
investigations  relating  to  the  theft  and  fraudulent  use  of  credit  cards,  such 
person  is  not  required  to  be  licensed  as  a  private  detective  provided: 

1.  He  is  employed  exclusively  and  regularly  by  only  the  bank; 

2.  He    performs    investigative    services    for    no    person    or    corpo- 
ration except  the  bank; 

3.  The   relationship   between   the   bank   and   such   person  be   that 
of  employer-employee. 

Robert   Morgan,    Attorney   General 

Carroll  H.  Leggett, 

Special  Assistant  Attorney  General 


16  May  1969 
Subject: 


Requested  by: 


Question : 


Conclusion : 


Licenses  &  Licensing;  Real  Estate  Licensing  Board; 
Applicability  of  Act  to  Participation-Type  Loans  Negoti- 
ated by  Mortgage  Corporation 

Mr.  Joseph  F.  Schweidler,  Secretary-Treasurer 
North  Carolina  Real  Estate  Licensing  Board 

Are  mortgage  corporations  or  their  officers,  who  bring 
together  a  long  term  mortgage  lender  and  a  borrower, 
required  to  secure  a  real  estate  broker's  or  salesman's 
license? 

No. 
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A  participation  type  loan  is  one  whereby  the  long-term  mortgage  lender 
takes  an  equity  position  in  the  property  whether  by  purchasing  it  from 
the  borrower  and  then  leasing  it  back  to  the  borrower  or  simultaneously 
purchasing  the  property  from  the  borrower  and  selling  it  right  back  to  him 
at  an  appreciated  price.  In  both  of  these  type  transactions,  the  corporation 
would  be  performing  the  function  of  bringing  together  a  buyer  and  a 
seller  for  real  estate  not  owned  by  the  corporation. 

A  hypothetical  transaction  illustrating  the  above  would  be  as  follows: 
If  borrower  X  approaches  the  mortgage  corporation  requesting  a  loan 
to  develop  property  owned  by  him  with  improvements  such  as  an  apart- 
ment complex,  and  because  of  the  current  money  market  situation,  no 
long-term  investor  would  make  the  loan  to  the  borrower  without  an  equity 
participation,  could  the  mortgage  corporation  then  advise  borrow  X  of  these 
facts,  and  bring  him  together  with  investor  Y  and  arrange  or  assist  in 
the  sale  of  borrower's  property  to  investor  Y? 

This  hypothetical  assumes  that  the  mortgage  corporation  would  receive 
no  sales  commission  or  other  compensation  in  connection  with  purchase 
of  the  property  by  investor  or  the  sale  of  property  by  borrower  X.  The 
only  fee  assumption  to  he  made  is  that  the  mortgage  corporation  would 
receive  only  its  standard  mortgage  fees  and  no  other  com,pensation  as 
generally  recognized  in  the  mortgage  loan  field  today. 

G.S.  93A-2(a)  and  (b)  are  as  follows: 

"§93A-2.     Definitions   and   exceptions. 

"(a)  A  real  estate  broker  within  the  meaning  of  this  chapter  is 
any  person,  partnership,  association,  or  corporation  who  for  a  com- 
pensation or  valuable  consideration  or  promise  whereof  lists  or 
offers  to  list,  sells  or  offers  to  sell,  buys  or  offers  to  buy,  auctions 
or  offers  to  auction  (specifically  not  including  a  mere  crier  of 
sales),  or  negotiates  the  purchase  or  sale  or  exchange  of  real  estate, 
!  or  who  leases  or  offers  to  lease,  or  who  sells  or  offers  to  sell 
leases  of  whatever  character,  or  rents,  or  offers  to  rent  any  real 
estate  or  the  improvement  thereon,  for  others. 

"(b)  The  term  real  estate  salesman  within  the  meaning  of  this 
chapter  shall  mean  and  include  any  person  who  under  the  super- 
vision of  a  real  estate  broker,  for  a  compensation  or  valuable  con- 
sideration is  associated  with  or  engaged  by  or  on  behalf  of  a 
licensed  real  estate  broker  to  do,  perform  or  deal  in  any  act,  acts 
or  transactions  set  out  or  comprehended  by  the  foregoing  defini- 
tion of  real  estate  broker."   (Emphasis  added.) 

It  thus  appears  that  neither  mortgage  corporations  nor  their  officers 
are  included  within  the  statutory  definition  of  "real  estate  broker"  or 
"salesman". 

_.  Robert   Morgan,   Attorney   General 

Millard  R.   Rich,  Jr., 
Assistant  Attorney  General 
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21  January  1969 

Subject:  Licenses  &  Licensing;   Real  Estate  Licensing  Board;   Pub- 

lic Contracts;   Public  Bidding 

Requested  by:      Mr.    Joseph    F.    Schweidler 
Secretary-Treasurer 
North    Carolina   Real    Estate    Licensing    Board 

Conclusion :  The    Licensing    Board    is    a    State    agency    and    is    not    a 

subdivision  of  the  State  in  the  context  of  G.S.  143-131 
where  obviously  local  governmental  subdivisions  are  de- 
scribed. 

In  my  opinion,  the  Licensing  Board  is  a  State  agency  and  is  not  a 
subdivision  of  the  State  in  the  context  of  G.S.  143-131  w^here  obviously  local 
governmental  subdivisions  are  described.  Therefore,  this  Licensing  Board 
would  not  be  subject  to  the  provisions  of  G.S.  143-131. 

Robert    Morgan,    Attorney    General 
Harry  W.    McGalliard, 
Deputy  Attorney  General 

16  October  1968 

Subject:  Licenses  &  Licensing;   Real  Estate  Licensing  Board;   Real 

Estate  Broker;  Unauthorized  Practice;  Restrictions  and 
Covenants  in  Deeds;  Requirement  Grantor  Serve  as  Sales 
and    Rental    Agent 

Requested  by:     Mr.  Joseph  F.  Schweidler 
Secretary-Treasurer 
Real  Estate  Licensing  Board 

Conclusion:  When    a   real    estate    developer    regularly    as    a    course   of 

business  includes  covenants  in  land  sales  for  all  future 
resales  or  rentals  of  the  various  homes,  and  makes  resales 
or  rentals  for  a  commission  pursuant  thereto,  he  is  re- 
quired to  have  a  license  as  a  real  estate  broker. 

In  a  letter  dated  October  11,  1968,  you  write  as  follows: 

"The  Real  Estate  Licensing  Board  requests  that  you  furnish 
them  with  an  opinion  as  to  whether  the  practice  described  below 
is  in  violation  of  the  North  Carolina  Real  Estate  Licensing  Law, 
Chapter  93-A   of  the   General   Statutes. 

"A  North  Carolina  development  corporation,  as  owner  of  lots  in 
a  subdivision,  sells  lots  therein  subject  to  certain  'Restrictions, 
Limitations,  and  Covenants.'  These  are  incorporated  in  the  deed 
of  conveyance.  A  copy  of  part  of  these  restrictions  is  enclosed. 

"Paragraphs  21  and  22  of  the  restrictions  provide  that  the  cor- 
poration shall  have  the  exclusive  right  to  act  as  agent  for 
the  grantee  in  the  event  he  desires  to  sell  or  rent  the  property. 
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"The  corporation  is  not  licensed  to  act  as  a  real  estate  broker 
or  salesman  under  G.S.  93-A.  Our  inquiry  then  is  whether  the 
corporation  is  in  violation  of  the  Licensing  Law  in  connection  with 
its  right  to  act  as  agent  under  the  above  paragraphs." 

In  a  conference  in  connection  with  the  above  letter  you  point  out  that  the 
person  or  corporation  in  question  has  made  a  number  of  sales  and  rentals 
for  compensation  pursuant  to  the  provisions  of  the  restrictions  and  cove- 
nants referred  to.  Such  action  by  a  person  or  corporation  not  licensed 
as  a  real  estate  broker  is  a  clear  violation  of  Chapter  93A  of  the  General 
Statutes  relating  to  the  licensing  of  real  estate  brokers  and  salesmen,  which 
requires  the  licensing  of  a  person  or  corporation  to  negotiate  the  sale 
of  real  estate  or  rents  or  offers  to  rent  real  estate  "as  a  whole  or  partial 
vocation"    (G.S.  93A-2). 

T.  W.  Bruton,  Attorney  General 
Harry   W.    McGalliard, 
Deputy  Attorney  General 


17  June  1969 
Subject: 

Requested  by: 
Questions : 


Licenses  &  Licensing;  Real  Estate  Licensing  Board;  Re- 
newal of  Expired  License;  Fees  for  Renewal  of  License; 
Renewal   of   License   Under  "Grandfather   Clause" 

Mr.  Joseph  F.  Schweidler,  Secretary-Treasurer 
North  Carolina  Real  Estate  Licensing  Board 

(1)  What  fees  may  be  charged  for  the  renewal  of  a  real 
estate  broker's  or  salesman's  license  that  has  been  expired 
for  more  than  one  year? 

(2)  May  a  person  originally  licensed  under  the  grand- 
father clause"  and  whose  license  has  been  expired  for 
more   than  one  year  be  required   to  take  an  examination 

^  for  renewal  of  his  license? 

Conclusions:  (1)  The  Board  may,  by  uniform  regulation,  charge  such 
sums  as  it  deems  proper  but  not  in  excess  of  $25  for 
renewal  of  a  real  estate  broker's  license  and  not  in  excess 
of  $15  for  renewal  of  a  salesman's  license. 

(2)      No. 

G.S.  93A-4(c)  provides  that  a  real  estate  broker's  and  salesman's  license 
must  be  renewed  annually  in  June  and  sets  the  renewal  fee  at  $10.00. 
A  penalty  of  $5.00  is  added  for  a  late  renewal.  The  section  also  provides: 

"In  the  event  a  licensee  fails  to  obtain  a  reinstatement  of  such 
license  within  twelve  months  after  the  expiration  date  thereof, 
the  Board  may,  in  its  discretion,  consider  such  person  as  not  having 
been  previously  licensed,  and  thereby  subject  to  the  provisions  of 
this  chapter  relating  to  the  issuance  of  an  original  license,  in- 
cluding the  examination  requirements  set  forth  herein." 
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G.S.  93A-4(a)   provides,  in  part: 

"Each  application  for  a  license  as  real  estate  broker  shall  be 
accompanied  by  twenty-five  dollars  ($25).  Each  application  for 
license  as  a  real  estate  salesman  shall  be  accompanied  by  fifteen 
dollars    ($15)    .  .  .  ." 

A  person  renewing  his  real  estate  broker's  or  salesman's  license  could  not 
logically  be  charged  more  than  an  applicant  for  the  issuance  of  an 
original  license.  Such  an  applicant  must  take  a  written  examination,  the 
expense  of  which  is  borne  by  the  Board  and  offset  by  the  application  fee. 
A  person  renewing  his  license  which  has  been  expired  for  more  than  one 
year  does  not  take  an  examination  unless  the  Board,  in  its  discretion, 
requires  an  examination.  (See  the  quoted  portion  of  G.S.  93A-4  above.) 
Even  on  re-examination  of  a  person  seeking  renewal  of  a  license,  the 
expense  to  the  Board  would  not  exceed  that  of  an  applicant  for  an 
original  license. 

Chapter  93A  became  effective  July  1,  1957.  Section  93A-4(b)  provides,  in 
effect,  that  any  person  who  had  a  license  and  was  engaging  in  the  busi- 
ness of  a  real  estate  broker  or  salesman  on  the  effective  date  of  Chapter 
93A  shall  not  be  required  to  take  an  examination  for  a  broker's  or 
salesman's  license.  This  provision  is  not  modified  by  the  portion  of 
93A-4(c)  quoted  above  because  the  clear  intent  of  93A-4(b)  was  to 
forever  exempt  the  persons  therein  described  from  the  examination  re- 
quirements of  Chapter  93A. 

Robert    Morgan,    Attorney    General 
Millard    R.    Rich,   Jr., 
Assistant  Attorney  General 


8  August  1969 
Subject: 


Requested  by: 


Questions : 


Conclusions: 


Licenses  and  Licensing;  Real  Estate  Licensing  Board; 
Sale  and  Resale  of  Lots  by  Corporation  Selling  Golf  Club 
Memberships;  Rental  and  Lease  of  Houses  by  Corporation 

Mr.  Joseph  F.  Schweidler 

North  Carolina  Real  Estate  Licensing  Board 

(1)  Is  a  corporation  which  maintains  and  operates  a 
golf  club  and  related  facilities  required  to  use  the  services 
of  a  licensed  real  estate  broker  or  salesman  for  the  sale 
of  a  golf  club  membership,  which  membership  includes 
the  sale  of  a  lot? 

(2)  Is  the  corporation  mentioned  in  Question  1  required 
to   secure   the    services   of   a   licensed   broker   or   salesman 

(1)  in  the  event  the  corporation,  for  a  fee,  sells  a  mem- 
ber's lot  at  his  request  or  (2)  in  the  event  the  corporation, 
for  a  fee,  rents  or  leases  a  member's  house? 

(1)  No. 

(2)  Yes. 
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"A  real  estate  broker  within  the  meaning  of  this  chapter  is  any  person, 
partnership,  association,  or  corporation,  who  for  a  compensation  or  valuable 
consideration  or  promise  thereof  lists  or  offers  to  list,  sells  or  offers  to  sell, 
buys  or  offers  to  buy,  auctions  or  offers  to  auction  (specifically  not  includ- 
ing a  mere  crier  of  sales),  or  negotiates  the  purchase  or  sale  or  exchange 
of  real  estate,  or  who  leases  or  offers  to  lease,  or  who  sells  or  offers  to 
sell  leases  of  whatever  character,  or  rents  or  offers  to  rent  any  real  estate 
or  the  improvement  thereon,  for  others."   (Emphasis  added.) 

Thus  the  lease  or  rental  of  a  member's  house  by  the  corporation  for  a  fee 
clearly  falls  within  the  statutory  definition  of  a  real  estate  broker. 

It  is  noted  that  the  corporation  here  involved  was  organized  as  a  non- 
profit corporation  under  Chapter  55A  of  the  General  Statutes.  Whether  the 
corporation  was  organized  for  profit  under  Chapter  55  or  as  a  non-profit 
corporation  would  not  affect  the  conclusions  made  herein. 

Robert    Morgan,    Attorney    General 
Millard   R.    Rich,   Jr., 
Assistant  Attorney  General 

20  August  1969 

Subject:  Licenses  &  Licensing;  Real  Estate  Licensing  Board;  Where 

Escrow  Accounts  of  Real   Estate   Brokers   May  be  Main- 
tained 

Requested  by:      Mr.  Joseph  F.  Schweidler 

North  Carolina  Real  Estate  Licensing  Board 

Question:  May    a    real    estate   broker    maintain    an    escrow   or    trust 

account  in  a  savings  and  loan  association? 

Conclusion:  No.  ., 

Real  estate  brokers  frequently  maintain  an  escrow  or  trust  account  in 
which  they  temporarily  keep  the  proceeds  of  the  sale  of  a  client's  property 
or  temporarily  keep   a   client's   money   pending  purchase   of   property. 

G.S.  93A-6  provides  that  a  real  estate  broker's  or  salesman's  license  may 
be  suspended  or  revoked  for  certain  acts,  among  which  is: 

"(12)  Commingling  the  money  or  other  property  of  his  prin- 
cipals with  his  own  or  failure  to  maintain  and  deposit  in  a 
trust  or  escrow  account  in  an  insured  hank  all  money  received  by  a 
real  estate  broker,  acting  in  said  capacity,  or  as  escrow  agent, 
or  the  temporary  custodian  of  the  funds  of  others,  in  a  real 
estate  transaction."    (Emphasis  added.) 

The  term  "bank"  has  a  statutory  definition.  G.S.  53-1(1)   provides: 

"Bank. — The  term  'bank'  shall  be  construed  to  mean  any  corpora- 
tion, other  than  building  and  loan  associations,  industrial  banks, 
and  credit  unions,  receiving,  soliciting,  or  accepting  money  or 
its  equivalent  on  deposit  as  a  business." 
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Likewise,  the  term  "savings  and  loan  association"  has  a  statutory  definition. 
G.S.  54-1  provides  in  part: 

"The  terms  'building  and  loan  association'  and  'savings  and  loan 
association',  as  used  in  this  subchapter,  shall  apply  to  and  in- 
clude all  corporations,  companies,  societies,  or  associations  organ- 
ized for  the  purpose  of  making  loans  to  their  members  only,  and 
of  enabling  their  members  to  acquire  real  estate,  make  improve- 
ments thereon  and  remove  encumbrances  therefrom  by  the  pay- 
ment of  money  in  periodical  installments  or  principal  sums,  and 
for  the  accumulation  of  a  fund  to  be  returned  to  members  v^^ho 
do  not  obtain  advances  for  such  purposes." 

These  two  terms  are  not  used  interchangeably,  the  laws  relating  to  banks 
and  savings  and  loan  associations  being  contained  in  separate  chapters 
of  the  General  Statutes  and  the  rights,  powers  and  duties  of  each  being 
different  in  a  myriad  of  ways. 

G.S.  93A-6  is  clear  and  unambiguous  in  its  use  of  the  word  "bank".  The 
Supreme  Court  of  North  Carolina  has  held  repeatedly  that  a  statute  must 
be  construed  as  written  and  that  if  the  language  of  a  statute  is  clear 
and  unambiguous,  there  is  no  room  for  judicial  construction  and  the  courts 
must  give  it  its  plain  and  definite  meaning.  See  State  v.  Wiggins,  272  N.C. 
147;  State  v  Ross,  272  N.C.  67,  and  Davis  v  Granite  Corporation,  259  N.C. 
672.  Many  other  North  Carolina  cases  are  cited  in  7  Strong  N.  C.  Index 
2d,  Statutes,  sec.  5. 

Robert    Morgan,    Attorney    General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


MARRIAGE  &  DIVORCE 


27  April  1970 
Subject: 


Marriage  &  Divorce;  Jury  Trial;  Waiver  Pursuant  to 
G.S.  50-10  in  Cases  Involving  Personal  Service;  Registered 
Mail  Service 

Requested  by:     Honorable    Tom    H.    Matthews,    District    Court    Judge, 
Seventh  Judicial  District 

Question:  Does  service  of  process  by  registered  mail  pursuant  to  the 

provisions  of  G.S.  lA-1,  Rule  4(j)  (9)b  comply  with  the 
provisions  of  G.S.  50-10  dealing  with  waiver  of  a  right 
to  jury  trial  in  divorce  actions  if  personal  service  is  se- 
cured ? 

Conclusion:  Service    of    process    by    registered    mail    pursuant    to    the 

provisions  of  G.S.  lA-1,  Rule  4(j)  (9)b  does  not  comply 
with  the  provisions  of  G.S.  50-10  dealing  with  waiver  of 
a  right  to  jury  trial  in  divorce  actions  if  personal  service 
is  secured. 
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G.S.  50-10  provides  that  the  material  facts  of  a  divorce  complaint  shall 
be  deemed  denied  by  the  defendant  whether  they  are  actually  denied  in  the 
pleadings  or  not  and  that  the  defendant  would  have  a  right  to  a  jury  trial. 

The  statute  also  provides  as  follows,  however: 

Notwithstanding  the  above  provisions,  the  right  to  have  the  facts 
determined  by  a  jury  shall  be  deemed  to  be  waived  in  divorce 
actions  based  on  a  one-year  separation  .  .  .,  where  defendant  has 
been  personally  served  with  summons,  whether  within  or  without 
the  State,  or  whether  the  defendant  has  accepted  service  of 
summons,  whether  within  or  without  the  State,  unless  such 
defendant,  or  the  plaintiff,  files  a  request  for  a  jury  trial  with 
the  clerk  of  the  court  in  which  the  action  is  pending,  prior  to  the 
call  of  the  action  for  trial. 

G.S.  lA-1,  Rule  4,  contains  the  provisions  with  regard  to  service  of  process 
in  civil  matters.  Subsection  (j)  (9)b  provides  for  service  by  registered 
mail  where  the  defendant  is  not  found  within  this  State.  The  statute 
requires  that  the  party  serving  the  complaint  shall  file  with  the  court  a 
copy  of  the  summons  and  complaint  as  deposited  in  the  post  office  for 
mailing  by  registered  mail,  return  receipt  requested,  an  affidavit  that  it 
was  satisfactorily  served  on  the  addressee  and  the  receipt  or  other  evidence 
of  delivery.  Service  of  process  by  registered  mail  is  clearly  not  personal 
service  within  the  meaning  of  the  provisions  of  G.S.  50-10.  Subdivision  (9) 
has  three  alternate  methods  of  service  of  a  party  outside  of  the  State  but 
not  outside  of  the  country.  Subsection  a  denominates  that  type  of  service 
"personal  service  outside  State";  subsection  b  denominates  that  service 
"registered  mail"  and  subsection  c  denominates  that  service  "service  by 
publication."  Since  subsection  a  provides  for  something  specifically  called 
personal  service,  we  must  therefore  conclude  that  subsections  b  and  c  are 
something  other  than  personal  service. 

Our  Supreme  Court  in  the  case  of  State  v  Williams,  220  N.C.  445,  17  S.E. 
2d  769  (1941),  indicated  that  anything  less  than  personal  service  within 
the  forum  state  did  not  have  to  be  recognized  by  the  North  Carolina 
courts  under  the  full  and  faith  credit  clause  of  the  United  States  Con- 
stitution. The  Williams  case  involved  a  bigamy  prosecution  against  a  man 
and  a  woman,  both  former  domiciliaries  of  North  Carolina  who  purported 
to  obtain  valid  divorces.  In  the  man's  case,  he  effected  service  of  process 
by  publication  and  also  had  an  affidavit  of  service  upon  his  former  wife 
by  the  North  Carolina  sheriff  in  the  county  of  her  residency.  The  woman 
effected  only  service  by  publication  against  her  former  Ohio  husband. 
As  indicated  above,  the  Williams  case  only  decided  the  point  that  North 
Carolina  is  not  required  by  the  full  faith  and  credit  clause  to  recognize 
service  outside  the  forum  state  and  we  think  that  the  provisions  of  G.S. 
50-10  which  indicate  that  the  personal  service  "whether  within  or  without 
the  State"  is  sufficient,  clearly  mandates  our  courts  to  recognize  personal 
service  outside  the  State.  The  problem  is  that  registered  mail  evidently 
does  not  fall  within  that  category  of  "personal  service"  and  we  are  there- 
fore of  the  opinion  that  registered  mail  service  does  not  comply  with  the 
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requirements  of  G.S.  50-10  and  jury  trial  would  not  be  waived  unless  the 
defendant-spouse  accepted  service  outside  the  State.  This  acceptance  of 
service,  it  would  seem,  would  have  to  be  something  more  formal  than  the 
acknowledged  receipt  of  a  registered  mail  letter. 

Robert    Morgan,    Attorney    General 
(Mrs.)    Christine  Y.  Denson, 
Staff  Attorney 

4  March  1969 

Subject:  Marriage  &   Divorce;    Inter-Marriage   of   Whites   and   Ne- 

groes 

Requested  by:     Honorable  Audrey  McCaskill 

Moore  County  Register  of  Deeds 

Question:  Is  a  register  of  deeds  prohibited  from  issuing  any  license 

for  marriage  between  any  person  of  color  and  a  white 
person? 

Conclusion:  In  the  case  of  Loving  v  Virginia,  18  L.  ed  2d  1010  (1967), 

the  Supreme  Court  of  the  United  States  held  that  race 
had  nothing  to  do  with  marriage  and  any  state  constitu- 
tional provision  or  state  statute  that  prohibited  marriages 
between  white  and  colored  persons  is  unconstitutional.  A 
register  of  deeds  should  issue  a  marriage  license  regardless 
of  the  race  of  either  of  the  applying  parties. 

Article  XIV,  Section  8  of  the  Constitution  of  North  Carolina  states: 

"All  marriages  between  a  white  person  and  a  negro,  or  between 
a  white  person  and  a  person  of  a  negro  descent  to  the  third  gen- 
eration, inclusive,  are  hereby  forever  prohibited." 

G.S.  14-181  states: 

"All  marriages  between  a  white  person  and  a  negro,  or  between 
a  white  person  and  a  person  of  negro  descent  to  the  third  gen- 
eration inclusive,  are  forever  prohibited,  and  shall  be  void.  Any 
person  violating  this  section  shall  be  guilty  of  an  infamous 
crime,  and  shall  be  punished  by  imprisonment  in  the  county  jail 
or  State's  prison  for  not  less  than  four  months  nor  more  than  ten 
years,  and  may  also  be  fined,  in  the  discretion  of  the  court." 

G.S.  14-182  states: 

"If  any  register  of  deeds  shall  knowingly  issue  any  license  for 
marriage  between  any  person  of  color  and  a  white  person;  or  if 
any  clergyman,  minister  of  the  gospel  or  justice  of  the  peace  shall 
knowingly  marry  any  such  person  of  color  to  a  white  person,  the 
person  so  offending  shall  be  guilty  of  a  misdemeanor." 

In  the  case  of  Loving  v  Virginia,  18  L.  ed.  2d  1010,  the  Supreme  Court  of 
the  United  States  held  that  race  had  nothing  to  do  with  marriage  and  that 
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any  State  constitutional  provision  or  State  statute  that  tried  to  prohibit 
marriages  between  white  and  colored  persons  is  unconstitutional  because 
such  a  constitutional  provision  or  statute  is  in  violation  of  the  equal 
protection  and  due  process  clauses  of  the  Fourteenth  Amendment. 

The  constitutional  provision  and  State  statutes  set  out  hereinabove  are 
therefore  void  and  have  no  effect.  Registers  of  Deeds  should  issue  mar- 
riage licenses  regardless  of  the  race  of  any  of  the  parties  and  the  marriage 
ceremony  should  be  performed  if  the  health  conditions,  such  as  blood  tests 
and  other  requirements,  are  met  and  complied  with. 

Robert    Morgan,    Attorney    General 
Andrew  A.  Vanore,  Jr., 
Staff  Attorney 


MENTAL  HEALTH 


11  March  1970 


Subject:  Mental  Health;  Interstate  Transfer  of  Patient  Found  Not 

Guilty  of  a  Crime  By  Reason  of  Insanity 

Requested  by:  Dr.  Eugene  A.  Hargrove,  Commissioner  of  Mental  Health, 
per  request  of  Mr.  Edward  R.  Jeunette,  Assistant  Attorney 
General,  State  of  Maryland 

Question:  May    a    patient    confined    in    a    State    mental    institution 

pursuant  to  a  verdict  of  "not  guilty  by  reason  of  in- 
sanity" be  transferred  from  one  compact  state  to  another 
compact  state  under  the  provisions  of  the  Interstate 
Compact  Act  on  Mental  Health? 

Conclusion:  G.S.  122-99,  Art.  IX   (a)   prohibits  the  interstate  transfer 

pursuant  to  provisions  of  the  Interstate  Compact  on  Mental 

Health   of   any   patient   committed   to   a   State   mental   in- 

'  /L  stitution  by  reason  of  being  found  "not  guilty  by  reason  of 

insanity." 

By  memo  dated  March  9,  1970,  Dr.  Hargrove  requested  an  opinion  in 
response  to  the  question  as  stated  above  contained  in  a  letter  from  Mr. 
Edward  R.  Jeunette,  Assistant  Attorney  General  for  the  State  of  Mary- 
land. 

Article  IX  (a)  is  contained  in  the  model  Interstate  Compact  on  Mental 
Health  and  was  adopted  in  toto  by  North  Carolina  G.S.  122-99.  It  provides 
as  follows : 

"No  provision  of  this  compact  except  Article  V  shall  apply  to 
any  person  institutionalized  while  under  sentence  in  a  penal  or 
correctional  institution  or  while  subject  to  trial  on  a  criminal 
charge,  or  whose  institutionalization  is  due  to  the  commission  of 
an  offense  for  which,  in  the  absence  of  mental  illness  or  mental 
deficiency,  said  person  would  be  subject  to  incarceration  in  a 
penal  or  correctional  institution." 
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It  is  the  opinion  of  this  office  that  the  emphasized  portion  of  the  above 
quoted  subsection  clearly  is  intended  to  prohibit  the  interstate  transfer 
of  patients  pursuant  to  the  Interstate  Compact  on  Mental  Health  who 
are  hospitalized  in  State  institutions  as  a  result  of  a  verdict  of  "not 
guilty  by  reason  of  insanity."  Such  patients  have  committed  an  offense 
I  the  punishment  for  which  would  be  imprisonment  in  the  event  they 
:  were  convicted.  The  only  reason  such  persons  are  not  convicted  and 
sentenced  is  that  no  criminal  responsibility  attaches  by  reason  of  their 
mental  illness.  In  the  absence  of  this  mental  illness,  such  persons  would 
have  been  found  guilty  of  the  offense  charged  and  thus  subject  to  in- 
carceration in  a  penal  or  correctional  institution. 

A  search  of  North  Carolina  case  law  did  not  reveal  any  judicial  inter- 
pretation of  this  section.  However,  it  is  the  opinion  of  this  office  that  the 
manifest  and  clear  intent  of  the  emphasized  portion  of  the  quoted  sub- 
section is  to  prohibit  the  interstate  transfer  pursuant  to  the  Interstate 
Compact  on  Mental  Health  of  patients  hospitalized  in  institutions  as  a 
result  of  a  finding  of  "not  quilty  by  reason  of  insanity." 

p  Robert    Morgan,    Attorney    General 

L.  Philip  Covington, 
Staff  Attorney 

9  September  1969 

Subject:  Mental    Health;    Mental    Retardation;    Council    on    Mental 

Retardation  and  the  Mental  Retardation  Committee  of  the 
North  Carolina  Bar  Association;  Powers  and  Duties 

Requested  by:      Mr.  Jerome  H.  Melton 

Assistant   Superintendent   of    Public    Instruction 

Question:  What  are  the  legal  powers  and  duties  of  the  Council  on 

Mental  Retardation  and  the  Mental  Retardation  Com- 
mittee of  the  North  Carolina  Bar  Association? 

Conclusion :  The  powers  and  duties  of  the  Council  on  Mental  Retardation 

are  to  study  the  problems  of  mental  retardation  and  to 
advise  the  Governor  on  matters  relating  to  mental  retarda- 
tion. 

The  Mental  Retardation  Committee  of  the  North  Carolina 
Bar  Association  is  assigned  no  powers  or  duties  by  the 
General  Statutes  of  North  Carolina. 

The  functions  of  the  Council  on  Mental  Retardation  are  set  out  in  G.S. 
35-74  which  in  pertinent  part  reads: 

I  "...  to  study  ways  and  means  of  promoting  public  understanding 

of  mental  retardation  problems  in  North  Carolina;  to  consider 
the  need  for  new  State  programs  and  laws  in  the  field  of  mental 
retardation;  and  to  make  recommendations  to  and  advice  the 
Governor  on  matters  relating  to  mental  retardation.  The  Council 
shall  meet  at  least  four  times  a  year  and  shall  file  an  annual 
report  with  the  Governor." 
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G.S.  35-76  reads: 

"The  members  of  the  Council  on  Mental  Retardation  shall  not  be 
considered  State  officials  within  the  meaning  of  Article  XIV, 
§  7  of  the  North  Carolina  Constitution." 

As  the  Council  on  Mental  Retardation  is  assigned  only  advisory  powers, 
its  recommendations  are  in  no  way  binding  on  either  the  Governor  or  the 
Department  of  Public  Instruction. 

The  Mental  Retardation  Committee  of  the  North  Carolina  Bar  Association 
is  assigned  no  powers  or  duties  by  the  General  Statutes  of  North  Carolina. 
Its  recommendations,  therefore,  are  purely  advisory  and  in  no  way  binding 
on  the  Department  of  Public  Instruction  or  its  officials. 

Robert    Morgan,    Attorney    General 

Andrew  A.  Vanore,  Jr., 

Staff   Attorney 

Burley  B.   Mitchell,  Jr., 

Staff  Attorney 


MOTOR  VEHICLES 

5  June  1969 

Subject:  Motor    Vehicles;     Accidents;     Duty    to    Report    Involving 

Unregistered  Motor  Vehicles  (Mini-Bike)  ;  Applicability  of 
Motor  Vehicle  Laws 

Requested  by:     Captain  G.  B.   Livingston,  Jr. 

Traffic  Bureau  ,   , 

Charlotte  Police  Department 

Question:  (1)      Is  a   14   year  old   minor  or  his  parents  required   to 

report   a    motor    vehicle    accident   involving    the    minor    as 
'  driver  of  the  motor  vehicle  when  there  is  personal  injury 

or  damage  exceeding  $100? 

(2)  Do  the  provisions  of  G.S.  20-166 (a)  and  (b)  apply 
to  private  parking  lots? 

Conclusion:  (1)      G.S.    20-166.1    requires    the   driver   of   the   motor  ve- 

hicle involved  in  a  collision  resulting  in  injury  or  death 
to  any  person  or  total  property  damages  to  an  apparent 
extent  of  $100  to  give  notice  to  the  appropriate  law  en- 
forcement agency  having  jurisdiction  in  the  area  in  which 
the  accident  occurred.  The  U  year  old  boy  in  the  instant 
case  was  the  driver  of  the  motor  vehicle  in  question. 

(2)  G.S.  20-166  is  one  of  the  motor  vehicle  statutes 
designed  for  the  protection  of  life  and  property.  The  lo- 
cation of  an  accident  is  not  material  to  its  application  and 
failure  to  comply  with  the  requirements  thereof  would 
constitute   a  violation   punishable  as  prescribed   therein. 
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In  State  v.  Smith,  264  N.C.  575,  the  following  appears: 

"The  defendant  argues  the  bill  of  indictment  is  bad  for  that  it 
fails  to  give  (1)  the  street  or  highway  where  the  collision  occurred; 
(2)  the  description  of  the  property  damaged  in  the  collision, 
and  (3)  the  name  of  the  owner.  Failure  to  designate  the  street 
or  highway  on  which  the  collision  occurred  is  not  fatal.  The 
statute  does  not  restrict  the  offense  to  a  public  highway.  'It  has 
been  held  that  where  so-called  "hit  and  run"  statutes  are  silent 
with  respect  to  the  place  where  the  alleged  offense  must  occur 
.  .  .  it  is  not  necessary  to  allege  and  prove  that  the  offense  was 
committed  on  a  public  highway,  but  that  the  statute  applies  to 
accidents  occurring  .  .  .  off  a  public  highway.'  11  A.L.R.  2d  1171. 

"  'The  growing  practice  of  banks,  supermarkets,  and  amusement 
centers  and  other  organizations,  maintaining  large  parking  fa- 
cilities for  public  convenience  .  .  .  is  an  added  reason  why  the 
statute  should  not  be  restricted  in  scope  in  the  absence  of  clear 
legislative  intent  to  do  so.'  State  v.  Gallagher,  102  N.H.  335,  156 
A.  2d  765;  Kennedy  v.  State,  39  Ala.  Appeals  676,  107  So.  2d 
913;  7  Am.  Jur.  2d  724. 

"The  purpose  of  the  requirement  that  a  motorist  stop  and 
identify  himself  is  to  facilitate  investigation.  Failure  to  stop 
is  the  gist  of  the  offense.  Absence  or  fault  on  the  part  of  the 
driver  is  not  a  defense  to  the  charge  of  failure  to  stop."  (Emphasis 
added) 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant  Attorney  General 


9  March  1970 
Subject: 


Motor  Vehicles;    Blue   Light  and   Sirens;    Company   Police 


Requested  by:     Chief  W.  W.  Pleasants 
Durham  Chief  of  Police 

Question:  Are   company    police    (security   patrols)    commissioned    by 

the  Governor  pursuant  to  Chapter  74A  of  the  North 
Carolina  General  Statutes  authorized  to  use  blue  lights 
and  sirens  on  motor  vehicles  used  by  them  in  the  per- 
formance of  their  duties? 

Conclusion:  Yes,  while  upon  the  property  owned  by  or  in  the  possession 

and  control  of  their  respective  employers  or  upon  property 
owned  by  or  in  the  possession  and  control  of  any  person 
or  persons  who  shall  have  contracted  with  their  employer 
or  employers  to  provide  security  for  protective  services  for 
such  property  or  upon  other  premises  while  in  hot  pur- 
suit of  any  person  or  persons  for  any  offense  committed 
upon  aforesaid  properties. 
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G.S.  20-125 (c)  : 

"(c)  Notwithstanding-  any  other  provisions  of  law,  the  following 
vehicles  may  be  equipped  with  a  special  blue  warning  light  of  a 
type  approved  by  the  Commissioner  of  Motor  Vehicles: 

"(1)  All  publicly  owned  vehicles  used  primarily  for  law 
enforcement   purposes; 

"(2)  All  other  vehicles  used  primarily  by  law  enforce- 
ment officers  in  the  performance  of  their  official 
duties. 

"It  shall  be  unlawful  for  such  blue  lights  to  be  installed  on  a 
vehicle  other  than  those  enumerated  in  (c)'  above,  or  for  such 
blue  lights  to  be  activated  or  operated  by  any  person  except  a 
law  enforcement  officer  who  is  actively  engaged  in  performing 
lawful   duties." 

"74A-2.  Oath,  powers,  and  bond  of  company  police;  exceptions 
as  to  railroad  police. —  (a)  Every  policeman  so  appointed  shall, 
before  entering  upon  the  duties  of  his  office,  take  and  subscribe 
the  usual  oath. 

"(b)  Such  policemen,  while  in  the  performance  of  the  duties  of 
their  employment,  shall  severally  possess  all  the  powers  of  munic- 
ipal and  county  police  officers  to  make  arrests  for  both  felonies 
and  misdemeanors: 

"(1)      Upon    property    owned    by    or    in    the    possession    and 
control  of  their  respective  employers;  or 

"(2)      Upon  property  owned  by  or  in  the  possession  and 
control   of   any   person  or   persons  who   shall   have 
contracted  with  their  employer  or  employers  to  pro- 
vide security  for  protective  services  for  such  prop- 
I  erty;  or 

"(3)  Upon  any  other  premises  while  in  hot  pursuit  of 
any  person  or  persons  for  any  offense  committed 
upon  property  vested  in  subdivisions  (1)  and  (2) 
above." 

The  blue  light  permitted  by  G.S.  20-125 (c)  was  intended  for  law  enforce- 
ment purposes  only.  This  is  clearly  indicated  by  the  fact  that  not  only  is 
it  unlawful  to  activate  such  light  if  the  person  so  doing  is  not  a  law 
enforcement  officer  actively  engaged  in  performing  lawful  duty,  it  is  also 
unlawful  to  install  such  light  on  any  motor  vehicle  not  enumerated  in 
this  section.  It  is  also  to  be  noted  that  those  officers  specifically  authorized 
to  use  special  lights  and  warning  devices  on  motor  vehicles  are  also 
specifically  authorized  to  use  such  equipment  "both  within  their  respective 
corporate  limits  and  beyond". 

The  jurisdiction  of  a  company  policeman  being  limited  by  G.S.  74A-2 
to  the  areas  enumerated  therein  with  extra  territorial  jurisdiction  being 
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granted  only  in  cases  of  "hot  pursuit",  such  police  should  not  operate 
vehicles  with  blue  lights  and  other  special  warning  devices  installed 
thereon  except  in  areas  of  their  jurisdiction,  they  not  being  specifically 
authorized  to  do  so  under  the  statute. 

Robert    Morgan,    Attorney    General 
William  W.   Melvin, 
Assistant  Attorney  General 


22  January  1969 

Subject:  Motor  Vehicles;  Chauffeurs'  Licenses;  Operation  of  Leased 

Vehicle  Over  26,000  Pounds;  Hauling  Mail 

Requested  by:     Mr.  Ralph  Rowland 

Commissioner  of  Motor  Vehicles 

Conclusion:  A    driver    for    an    independent   contractor    hauling    United 

States  mail  as  a  "contract  hauler"  is  not  exempt  from 
the  chauffeur's  license  requirement  by  reason  of  G.S. 
20-8(1). 

You  request  the  opinion  of  this  office  on  the  following  facts: 

"I  recently  stopped  a  tractor-trailer  owned  by  Faye  Lines,  Inc., 
Greensboro,  N.  C.  licensed  for  45,000  pounds  gross  weight  and  is 
leased  to  the  U.S.  Government  for  purposes  of  transporting  mail 
from  one  city  to  another.  The  operator  of  this  vehicle  is  employed 
by  Faye  Lines,  Inc.  and  not  an  employee  of  the  U.S.  Government. 
This  vehicle  is  licensed  with  the  State  of  North  Carolina  as  a 
Common  Carrier. 

"I  would  like  to  know  if  the  operator  of  this  vehicle  is  subject 
to  the  Driver's  License  Law  of  North  Carolina  which  would  re- 
quire him  to  have  a  Chauffeur's  License.  I  have  read  rulings 
passed  down  from  1955  and  1958  and  it  is  not  made  clear  whether 
a  person  operating  a  mail  delivery  truck  and  is  not  an  employee 
of  the  U.S.  Government  is  required  to  have  Chauffeur's  License. 

"This  information  is  needed  for  court  on  January  27,  1969." 

The  operator  of  the  Common  Carrier  Vehicle  set  out  in  the  above  state- 
ment falls  within  the  definition  of  a  "chauffeur",  N.C.G.S.  20-6,  but  does  not 
fall  within  the  exemptions  of  N.C.G.S.  20-8;  nor  does  the  case  of  Johnson 
vs.  Maryland  254  U.S.  51  appear  to  be  applicable.  I  am  therefore  of  the 
opinion  that  the  operator  of  the  common  carrier  vehicle  which  is  the 
subject  of  this  inquiry  would  be  required  to  hold  a  valid  chauffeur's  license. 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant   Attorney    General 
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8  October  1969  '  •         ' 

Subject:  Motor  Vehicles;   Drivers'  Licenses;   Activity  Buses 

Requested  by:     Mr.  Blaine  M.  Madison,  Commissioner 
Board  of  Juvenile  Correction 

Question:  What   type   of   driver's   license    is    required   for    Board   of 

Juvenile  Correction  employees  over  21  years  of  age  who 
drive  activity  buses  transporting  juveniles  in  the  course  of 
their    employment? 

Conclusion :  Only  a  valid  North  Carolina  operator's  license  is  required. 

By  virtue  of  Chapter  1000,  Session  Laws  of  1969,  effective  June  23,  1969, 
the  definition  of  "chauffeur"  was  amended  to  exclude  from  the  require- 
ment of  a  chauffeur's  license  the  driver  of  "an  activity  bus  for  a  nonprofit 
organization  when  such  bus  is  being  operated  for  a  nonprofit  purpose." 
G.S.  20-6. 

The  State  Board  of  Juvenile  Correction  established  under  G.S.  134-90 
appears  to  fall  within  the  exemption  established  by  Chapter  1000. 

Employees  20  years  of  age  or  older  must  hold  operator's  licenses  (G.S. 
20-7)  ;  those  under  20  years  of  age  must  also  be  "certified  and  licensed 
to  operate  a  North  Carolina  school  bus."  G.S.  20-6. 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant   Attorney   General 
T.  Buie  Costen,  Staff  Attorney 


15  May  1970 
Subject: 


Motor  Vehicles;  Drivers'  Licenses;  Driving  While  License 
Revoked;  Evidence;  Sufficiency  of  Department  of  Motor 
Vehicle  Records  to  Prove  Fact  of  Revocation  of  Drivers 
License 


Requested  by:      Mr.  William  G.  Ransdell,  Jr.   ., 
Solicitor 
Seventh  Solicitorial  District 

Questions:  (1)      In   prosecutions  for  driving  while  license  suspended 

or  revoked,  are  certified  copies  of  North  Carolina  Depart- 
ment of  Motor  Vehicles  records  admissible  in  evidence  to 
prove  the  fact  of  revocation  or  suspension? 

(2)  If  so,  what  records  are  necessary  to  sufficiently  prove 
the   fact  of   revocation   or   suspension? 

Conclusions:  (1)  By  statute,  G.S.  20-42 (b),  certified  copies  of  Depart- 
ment of  Motor  Vehicles  records  are  declared  to  be  "ad- 
missible in  any  proceedings  in  any  court  in  like  manner 
as  the  original  thereof,  without  further  certification." 
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(2)  The  best  evidence  of  the  fact  of  revocation  or  sus- 
pension is  a  certified  copy  of  the  actual  notice  of  suspension 
or  revocation  bearing  a  signed  and  notarized  affidavit  of 
an  employee  of  the  Department  attesting  to  the  fact  that 
the  original  of  the  document  was  deposited  in  the  United 
States  mail  on  a  certain  date  in  an  envelope  with  postage 
prepaid  addressed  to  the  person  named  therein  at  his 
address  as  shown  by  the  records  of  the  Department.  A 
sample  copy  of  such  document  is  attached  hereto. 

With  regard  to  conclusion  1,  the  use  of  a  certified  copy  of  defendant's 
driving  record,  a  document  currently  denominated  "Drivers  License  Master 
Check  for  Enforcement  Agencies"  (sample  attached)  has  been  repeatedly 
recognized  and  approved  by  our  Supreme  Court  as  an  acceptable  method 
of  proof  of  the  fact  of  revocation  of  drivers  license.  See  State  v  Moore, 
247  N.C.  368  (1957)  ;  State  v  Corl,  250  N.C.  252  (1959)  ;  State  v  Ball,  255 
N.C.  351  (1961);  State  v  Blacknell,  270  N.C.  103  (1967).  Its  sufficiency 
as  evidence  of  revocation  was  recognized  by  the  Court  of  Appeals  in 
State  V  Letterlough,  6  N.C.  App.  36  (1969). 

The  only  case  which  has  held  it  to  be  insufficient  is  State  v  Hughes,  6  N.C. 
App.  287  (1969),  which,  ironically  was  decided  by  the  same  three  judges 
who  decided  Letterlough  during  the  same  term  of  court. 

In  Hughes,  the  defense  interposed  was  that  the  defendant  had  never 
received  notice  of  the  suspension  of  his  license.  In  the  face  of  this  defense, 
the  Court  of  Appeals'  decision,  stripped  of  its  dicta  and  reduced  to  its 
single  basic  holding,  merely  says  that  the  words  "mail  date  of  siispension, 
mth,  day,  yr"  above  a  column  in  which  appears  the  figures  "6  26  68"  in 
line  with  another  column  giving  the  nature  of  departmental  action  taken 
on  that  date  as  "suspension"  appearing  on  the  exhibit  are  insufficient 
proof  of  mailing  of  the  suspension  in  compliance  with  requirements  con- 
tained  in   G.S.   20-48. 

In  regard  to  conclusion  2,  the  existence  of  the  Hughes  case  and  the 
Supreme  Court's  denial  of  certiorari  in  it  (276  N.C.  85)  dictate  that  the 
prudent  solicitor  use  certified  copy  of  the  actual  notice  of  revocation  or 
suspension  which  contains  an  affidavit  fulfilling  all  requirements  of  G.S. 
20-48  in  order  to  prove  the  fact  of  revocation  until  such  time  as  the 
document  held  insufficient  in  Hughes  is  satisfactorily  revised. 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant   Attorney   General 
T.  Buie  Costen,  Staff  Attorney 

4  November  1969 

Subject:  Motor     Vehicles;     Drivers'     Licenses;     Drunken     Driving; 

Blood  Test;  Liability  of  Physician  Taking  Blood  Sample 
for  Alcohol  Content  Test  at  Request  of  Law  Enforcement 
Officer 
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Requested  by:     Mr.    Herbert    Small,    Solicitor 
First  Judicial  District 

Question:  At  the  request  of  a  law  enforcement  officer,   a  physician 

takes  blood  from  a  person  arrested  for  driving  under  the 
influence.  (G.S.  20-16.2;  G.S.  20-139.1.)  What  criminal 
or  civil  liability  to  the  person  arrested  may  the  physician 
incur? 

Conclusion:  Physicians  taking  blood  at  the  request  of  law  enforcement 

officers  incur  no  criminal  liability.  They  may  incur  civil 
liability  only  for  any  injuries  caused  by  "negligent  acts 
or  omissions  in  withdrawing  blood." 

By  virtue  of  G.S.  20-16.2 (a)  (Chapter  1074,  Session  Laws  of  1969),  every 
person  who  operates  a  motor  vehicle  on  North  Carolina  highways  is  deemed 
to  have  given  consent  to  a  chemical  test  of  his  blood  to  determine  its 
alcoholic  content.  The  test  is  to  be  administered  at  the  request  of  a  law 
enforecement  officer  having  reasonable  grounds  to  believe  such  person  to 
have  been  driving  while  under  the  influence  of  intoxicating  liquor. 

With  respect  to  this  test,  G.S.  20-139.1  (c)   provides: 

"When  a  person  shall  submit  to  a  blood  test  at  the  request  of  a 
law-enforcement  officer  under  the  provisions  of  G.S.  20-16.2  only 
a  physician  or  a  registered  nurse  (or  other  qualified  person) 
may  withdraw  blood  for  the  purpose  of  determining  the  alcoholic 
content  therein.  No  such  person  shall  be  held  to  answer  in  any 
criminal  or  civil  action  for  assault  or  battery  by  reason  of  with- 
drawing blood  from  another  under  this  section;  provided,  however, 
that  no  person  shall  be  relieved  of  liability  for  negligent  acts  or 
omissions  in  withdrawing  blood  from  another  under  the  provisions 
of  this  section." 

Prior  to  enactment  (effective  September  1,  1969)  of  this  statute,  the 
taking  of  blood  without  express  consent  solely  for  the  purpose  of  a  chemical 
test  constituted  a  technical  battery  or  trespass  upon  such  person  and  there 
was  doubt  as  to  whether  a  law  enforcement  officer  could  legally  authorize 
the  taking  of  such  sample.  (See  N.C.A.G.  Opinion  of  11  March  1969,  to 
Colonel  Charles  A.  Speed,  Commander,  State  Highway  Patrol.) 

Any  physical  invasion  of  the  body  without  consent  would  amount  to  a 
technical  battery  or  trespass.  The  statute  supplies  the  necessary  element — 
consent — that  avoids  the  technical  offense. 

Any  person  who  is  "unconscious  or  who  is  otherwise  in  a  condition  render- 
ing him  incapable  of  refusal  shall  be  deemed  not  to  have  withdrawn  the 
consent  .  .  .  and  the  test  .  .  .  may  be  administered." 

Earlier  rulings  of  the  United  States  Supreme  Court  [Breithaupt  v.  Abram, 
352  U.S.  432  (1956);  Schmerber  v.  California,  384  U.S.  757  (1966)]  treat 
the  blood  test  procedure  as  "routine  in  our  everyday  life".  It  is  unlikely 
that,  even  without  the  new  statute,  there  would  have  been  any  recovery 
against  the  physician  except  for  negligence  in  withdrawing  the  blood. 
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The  result  of  the  test  is  admissible  in  evidence  [G.S.  20-139.1  (a); 
Breithaupt,  supra;  Schmerber,  supra]  and  its  disclosure  does  not  violate 
any  physician-patient  privilege.  State  v.  Bryant,  5  N.C.  App.  21    (1969). 

Robert    Morgan,    Attorney    General 
T.  Buie  Costen,  Staff  Attorney 


11  March  1969 

Subject:  Motor     Vehicles;     Drivers'     Licenses;     Drunken     Driving; 

Blood  Test;  Liability  of  Physician  Taking  Blood  Sample 
for  Alcohol  Content  Test  From  Unconsciousness  Person  at 
Request  of  Law  Enforcement  Officer 

Requested  by :     Colonel  Charles  A.  Speed 
State  Highway  Patrol 

Question:  May  a  physician  take  a  blood  sample  from  an  unconscious 

person  at  the  request  of  a  law  enforcement  officer  for  pur- 
poses of  blood  alcohol   content  test? 

Conclusion:  Any  physician  who  takes  a  blood  sample  without  consent 

of  the  unconscious  person  commits  a  technical  battery  or 
trespass  upon  such  person.  There  is  grave  doubt  in 
North  Carolina  as  to  whether  a  law  enforcement  officer 
may  legally  authorize  the  taking  of  such  a  sample. 

This  opinion  does  not  deal  with  emergency  situations  where  the  physician 
takes  a  blood  sample  for  blood  typing  as  a  part  of  a  course  of  treatment 
of  a  vitally  injured  patient.  It  is  limited  to  situations  where  the  primary 
purpose  of  the  blood  sample  is  to  determine  the  degree  of  intoxication. 

It  is  well  established  that  the  physician-patient  relationships  is  a  con- 
sensual one.  He  who  operates  without  consent  operates  at  his  own  peril. 
"A  surgical  operation  upon  the  body  of  a  person  is  a  technical  battery  or 
trespass  unless  he  or  some  authorized  person  consented  to  it."  41  Am.  Jur., 
Physicians  and  Surgeons,  §  108.  In  accord  regarding  North  Carolina  law, 
see  Strong,  North  Carolina  Index  2d  Physicians  and  Surgeons,  §  9. 

Although  a  blood  test  is  a  commonplace  event  and  is  considered,  at  the 
most,  a  very  minor  surgical  operation  [See  Clark,  J.  in  Breithaupt  v. 
Abrams,  352  U.S.  432,  435,  436  (1956)],  it  nevertheless  constitutes  an 
invasion  of  the  person  of  the  patient.  [See  dissent  of  Warren,  C.  J.,  in 
Breithaupt,  supra;  Brennan,  J.,  in  Schmerber  v.  California  384  U.S.  757, 
770   (1966)]. 

".  .  .  it  has  been  held  that  to  subject  a  person  against  his  will 
to  a  blood  test  is  an  assault  and  battery  and  clearly  an  invasion 
of  his  personal  privacy.  It  involves  sticking  a  needle  into  his 
body."   41   Am.  Jur.,   Physicians  and   Surgeons,   §   108. 
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No  reported  cases  have  been  located  wherein  physicians  have  been  prose- 
cuted criminally  or  civilly  on  account  of  blood  tests  for  alcohol  performed 
on  unconscious  persons.  However,  it  is  our  opinion  that  the  general  author- 
ities above  cited  support  the  conclusion  reached. 

Draftsmen  of  "implied  consent"  statutes  utilizing  blood  tests  apparently 
agree.  For  example,  see  62A  McKinneys  Consolidated  Laws  of  New  York, 
Annotated,  Sec.  1194   (3)    (b)   which  provides: 

"No  physician,  registered  professional  nurse  or  hospital  employ- 
ing such  physician  or  registered  professional  nurse,  and  no 
other  employer  of  such  physician  or  registered  professional  nurse 
shall  be  sued  or  held  liable  for  any  act  done  or  omitted  in  the 
course  of  withdrawing  blood  at  the  request  of  a  police  officer 
pursuant  to  this  section." 

North  Carolina  has  no  similar  provision  nor  do  our  implied  consent  statutes 
(G.S.  20-16.2;  G.S.  20-139.1)  expressly  authorize  blood  tests  for  alcohol 
content. 

Thus  arises  the  related  question  of  whether  a  North  Carolina  officer  may 
unlawfully  require  a  suspected  drunken  driver  to  undergo  a  blood  test 
without  such  driver's  consent  or  against  his  will. 

The  two  landmark  cases  (Breithaupt  and  Schmerber,  supra.)  were  decided 
on  the  question  of  admissibility  of  evidence  of  the  results  of  blood  tests 
in  criminal  prosecutions.  In  both  cases,  wrecks  were  involved  and  the 
suspects  were  hospitalized  when  the  physicians,  acting  upon  request  of  law 
enforcement  officers,  took  the  blood  samples. 

In  Breithaupt,  the  suspect  was  unconscious. 

In  Schmerber,  the  suspect  was  conscious  and  the  test  was  administered 
despite  his  refusal  and  protest. 

In  both  cases  a  majority  of  the  United  States  Supreme  Court  (Breithaupt — 
6-3;  Schmerber — 5-4)  held  the  evidence  admissible  as  gained  by  a  reason- 
able search  incidental  to  the  arrest,  concluding  that  no  constitutional  rights 
were  violated. 

[Existence  or  non-existence  of  an  applicable  implied  consent  statute  appears 
immaterial  on  the  constitutional  question.  There  was  no  such  statute  in 
Breithaupt  nor  was  the  decision  in  Schmerber  based  upon  one.] 

In  Breithaupt,  the  majority  said  (pp.  435,  436)  : 

"To  be  sure,  the  driver  here  was  unconscious  when  the  blood  was 
taken,  but  the  absence  of  conscious  consent,  without  more,  does 
not  necessarily  render  the  taking  a  violation  of  a  constitutional 
right;  and  certainly  the  test  (that)  was  administered  here  would 
not  be  considered  offensive  by  even  the  most  delicate." 

"The  blood  test  procedure  has  become  routine  in  our  everyday 
life.   It  is   a   ritual   for   those   going   into   the  military   service   as 
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well  as  those  applying  for  marriage  licenses.  Many  colleges  require 
such  tests  before  permitting  entrance  and  literally  millions  of  us 
have  voluntarily  gone  through  the  same,  though  a  longer,  routine 
in  becoming  blood  donors." 

The  minority  said    (p.  442)  : 

".  .  .  law  enforcement  officers  in  their  efforts  to  obtain  evidence 
from  persons  suspected  of  crime  must  stop  short  of  bruising  the 
body,  breaking  skin,  puncturing  skin  or  extracting  body  fluids  ..." 

In  Schmerber,  the  majority  said   (p.  711)  ; 

"There  was  no  time  to  seek  out  a  magistrate  and  secure  a  war- 
rant. Given  these  special  facts  we  conclude  that  the  attempt  to 
secure  evidence  of  blood  alcohol  content  in  this  case  was  an 
appropriate  incident  to  petitioner's  arrest." 

However,  with  respect  to  search  warrants,  the  majority  also  said   (p.  710)  : 

"The  importance  of  informed,  detached  and  deliberate  deter- 
minations of  the  issue  whether  or  not  to  invade  another's  body 
in  search  of  evidence  of  guilt  is  indisputable." 

The  questions  of  reasonableness  of  the  test  procedure  and  constitutional 
rights  of  defendant  appear  to  be  settled.  Since  the  applicable  provisions  of 
the  North  Carolina  Constitution.  Article  1,  Sections  15  and  17,  present 
no  radical  departure  from  Federal  Constitutional  provisions,  presumably 
the  officer  would  violate  no  rights  guaranteed  by  our  State  Constitution. 

This,  however,  does  not  decide  the  issue.  It  is  indisputable  that  such  a 
blood  test  constitutes  a  search  and  seizure  and  that  the  evidence  sought 
is  evidence  of  the  crime  itself.  Our  search  and  seizure  statutes  are  rigid 
and  it  is  generally  stated  that  unless  the  evidence  sought  is  such  that  a 
search  warrant  could  be  obtained  for  its  discovery,  no  search  without  a 
warrant  may  be  conducted. 

G.S.  20-25  enumerates  specific  instances  in  which  a  search  warrant  may 
issue.  The  instance  under  consideration  is  not  enumerated  nor  does  the 
statute  appear  to  authorize  a  search  for  evidence  of  the  crime  as  opposed 
to  tools  and  fruits  of  the  crime.  The  only  statute  appearing  to  authorize 
issuance  of  a  search  warrant  for  evidence  of  the  crime  is  G.S.  20-25.2 
relating  solely  to  felonies. 

Driving  while  under  the  influence  of  intoxicating  liquor  is  a  misdemeanor. 
Thus  this  anomalous  situation  presents  itself: 

1.  The  search  would  violate  no  constitutional  rights  under  U.S. 
Supreme  Court  decisions. 

2.  The  U.S.  Supreme  Court  decisions  stress  the  advisability  of 
obtaining  a  search  warrant. 

3.  Under  North  Carolina  law,  it  does  not  appear  that  a  search 
warrant  could  be  obtained  for  a  search  of  this  nature. 
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There  are  grave  doubts  as  to  whether  a  law  enforcement  officer  may  author- 
ize a  physician  to  take  a  blood  sample  in  this  situation. 

Robert   Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant  Attorney  General 
T.  Buie  Costen,  Staff  Attorney 


1  December  1969 

Subject:  Motor    Vehicles;     Drivers'     Licenses;     Drunken    Driving; 

Conviction,  Definition 

Requested  by:     Honorable  Samuel  Pretlow  Winborne 
District  Judge 

Question:  Defendant  has  been  previously  convicted  of  driving  while 

under  the  influence  of  intoxicating  liquor  in  another  juris- 
diction. If  he  is  now  convicted  of  an  offense  of  driving 
while  under  the  influence  of  intoxicating  liquor  in  North 
Carolina,  will  he  be  eligible  for  a  limited  driving  privilege? 

Conclusion:  No.     A   limited  driving  privilege  may  be   issued   "upon  a 

first  conviction  only"  of  driving  while  under  the  influence 
,  of    intoxicating   liquor.    If    a    defendant   has    a    prior   con- 

viction in  this  or  any  other  jurisdiction,  he  is  not  eligible 
for  a  limited  driving  privilege. 

Although  subsection  (a)  of  G.S.  20-179  refers  to  G.S.  20-138,  it  ex- 
pressly identifies  the  offense  for  which  punishment  is  provided  as  "driving 
while  under  the  influence  of  intoxicating  liquor." 

G.S.  20-179 (b)  et  seq  (the  Limited  Driving  Privilege  Act,  Chapter  1283, 
Session  Laws  of  1969)  makes  express  reference  to  the  offense  as  "driving 
while  under  the  influence  of  intoxicating  liquor."  (See  G.S.  20-179 (b)  (2).) 
G.S.  20-179 (b)(3)  refers  to  convictions  of  "such  offenses  outside  the 
jurisdiction  of  this  State"  and  affords  a  method  of  obtaining  limited  driv- 
ing privilege  upon  a  first  such  conviction. 

From  the  foregoing,  it  is  clear  that  the  General  Assembly  intended  the  act 
to  apply  to  convictions  in  other  jurisdictions  under  their  applicable  drunk 
driving  statutes  as  well  as  to  North  Carolina  convictions  under  G.S. 
20-138  and  20-139.  (N.C.A.G.  Opinion  of  8  October  1969  to  Robert  C. 
Powell,  Attorney  at  Law.) 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
_  Assistant  Attorney  General 

T.  Buie  Costen,  Staff  Attorney 
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8  October  1969 

Subject:  Motor     Vehicles;     Drivers'     Licenses;     Drunken     Driving; 

Conviction,  Definition;  Conviction  in  Another  State;  For- 
feiture of  Bail;    Limited  Driving  Privilege 

Requested  by:      Mr.  Robert  C.  Powell 
Attorney  at  Law 

Question:  On  a  previous  occasion,  defendant  was  charged  in  another 

state  with  driving  under  the  influence  of  intoxicating  liquor 
and  forfeited  bail.  If  defendant  is  now  convicted  of  another 
such  offense  in  this  or  any  other  state,  will  he  be  eligible 
for  a  limited  driving  privilege  under  the  provisions  of 
Chapter  1283,  Session  Laws  of  1969? 

Conclusion:  No,   a  valid   "forfeiture   of  bail   or   collateral   deposited   to 

secure  a  defendant's  appearance  in  court,  which  forfeiture 
has  not  been  vacated"  is  a  conviction.  G.S.  20-24  (c). 
Chapter  1283  authorizes  the  issuance  of  limited  driving 
privilege  '"Upon  a  first  conviction  only  .  .  ."  Defendant's 
first  conviction  has  already  occurred  and  he  would  not  be 
eligible  for  a  limited  driving  privilege  if  convicted  a  second 
time. 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant  Attorney  General 
T.  Buie  Costen,  Staff  Attorney 


19  September  1969 

Subject:  Motor     Vehicles;     Drivers'     Licenses;     Drunken     Driving; 

Highway  Patrol  and  other  Officers;  Chemical  Tests  for 
Alcohol 

Requested  by:      Mr.  Howard  D.  Cole,  Assistant  Prosecutor 
18th  Judicial  District 

Questions:  (1)      Must  the  defendant  submit  to  a  chemical  test  given 

at  the  direction  of  a  law  enforcement  officer  before  he  has 
a  right  to  ask  for  a  qualified  person  of  his  own  choosing 
to  perform  an  additional  test? 

(2)  If  the  defendant  fails  and /or  refuses  to  submit  to  a 
chemical  test  given  at  the  direction  of  a  law  enforcement 
officer,  yet  asks  for  an  independent  test  given  by  a  qualified 
person,  must  the  officer  assist  the  defendant  in  contacting 
a  qualified  person  to  administer  the  test? 

(3)  Must  the  officer  give  a  warning  that  the  defendant 
has  no  right  to  an  independent  test  administered  by  a 
qualified  person  of  his  own  choosing  unless  he  first  sub- 
mits to  a  chemical  test  given  by  the  State? 
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(4)  Does  "test  or  tests"  in  the  first  sentence  of  G.S. 
20-139.1  (d)  refer  only  to  chemical  breath  tests,  or  does 
it  also  include  a  blood  test,  a  film  made  of  the  defendant, 
or  physical  performance  tests  of  speech,  hand  writing 
specimen,    walking   a   line,   balance   tests,    coin   tests,   etc.? 

(5)  Does  "contacting"  in  the  last  sentence  of  G.S. 
20-139.1  (d)  mean  only  aiding  the  defendant  in  calling 
a  qualified  person  on  the  phone  or  does  it  also  include 
taking  the  defendent  to  the  hospital  or  to  the  doctor? 

(6)  Did  Chapter  1074,  Session  Laws  of  1969  change  the 
law  with  respect  to  any  of  the  foregoing  conclusions? 

Conclusions:  (1)  The  defendant  has  the  right  at  any  time  to  request 
an  additional  test  by  a  qualified  person  of  his  own  choos- 
ing. However  such  test  is  "in  addition  to  any  administered 
at  the  direction  of  a  law  enforcement  officer"  and  "the 
person  tested"  by  the  law  enforcement  officer  cannot  delay 
the  officers  tests  for  that  purpose.  G.S.  20-139.1  (d) 

(2)  No.  The  officer  is  only  required  to  assist  "any  per- 
son who  has  submitted  to  the  chemical  test  under  the 
provisions  of  G.S.  20-16.2".  G.S.  20-139.1  (d). 

(3)  No.  The  only  restriction  upon  administration  of 
the  officers  test  is  that  the  officer  must  permit  the  accused 
"to  call  an  attorney  and  to  select  a  witness  to  view  for 
him  the  testing  procedures",  but  "the  testing  procedures 
shall  not  be  delayed  for  these  purposes  for  a  period  of  time 
over  thirty  (30)  minutes  from  the  time  the  accused  per- 
son is  notified  of  these  rights". 

(4)  The  words  "test  or  tests"  are  modified  by  the  ad- 
jective "chemical"  and  refer  only  to  chemical  analyses  of 

I  ;-  bodily  substances  to  determine  the  alcohol  content  of  the 

blood. 

(5)  The  word  "contacting"  appears  to  mean  "establish- 
ing communication  with".  In  most  cases  this  will  involve 
assisting  the  accused  in  establishing  telephonic  communi- 
cation with  the  person  selected.  The  law  enforcement 
officer  must  allow  the  person  selected  to  perform  the  addi- 
tional test  to  have  access  to  the  body  of  the  accused  but 
he  is  not  required  to -transport  the  accused  to  the  hospital 
or  the  doctor. 

(6)  Chapter  1074,  Session  Laws  of  1969  (effective  Sep- 
tember 1,  1969)  changed  the  law  with  respect  to  the  fore- 
going conclusions  in  one  particular.  Prior  to  this  Act, 
the  law  enforcement  officer  was  not  required  to  give  the 
defendant  any  warnings  with  respect  to  the  chemical  test 
or  notify  him  of  any  rights  regarding  it.  State  v.  McCabe, 
1   N.C.  App.  237    (1968);   See  also  Breithaupt  v.  Abrams, 
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352  U.S.  432,  1  L  Ed2d  448,  77  S.  Ct.  408  (1956),  Schmerber 
V.  California,  384  U.S.  757,  16  L  Ed2d  908,  86  S.  Ct.  1826 
(1966),  State  v.  Bryant,  5  N.C.  App.  21  (1969). 

Since  September  1,  1969,  by  virtue  of  the  new  language  added  to  G.S. 
20-16.2  (b)  the  officer  must  notify  the  accused  that  he  is  "permitted  to 
call  an  attorney  and  to  select  a  witness  to  view  for  him  the  testing 
procedures". 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant  Attorney  General 
T.  Buie  Costen,  Staff  Attorney 


24  October  1969 

Subject:  Motor  Vehicles;   Drivers'  Licenses;   Drunken  Driving;   Im- 

plied Consent;  Effect  of  Acquittal  on  Drunk  Driving  Charge 
Upon  Outstanding  Charge  for  Driving  While  Licensed  Re- 
voked 

Requested  by:     Major  John  Laws 

State  Highway  Patrol 

Questions:  (1)      What    effect    does    acquittal    on    the    original    drunk 

driving  charge  have  upon  a  prosecution  for  driving  while 
license  revoked  when  the  revocation  involved  is  for  refusal 
to  submit  to  chemical  test  under  G.S.  20-16.2 (c)? 

(2)  If  a  subject  upon  whom  a  law  enforcement  officer  is 
serving  a  notice  to  pick  up  a  driver's  license  revoked 
under  G.S.  20-16.2  (c)  states  that  he  has  requested  a 
hearing  pursuant  to  G.S.  20-16.2  (d),  what  action  should  the 
officer  take? 

Conclusions:  (1)  Acquittal  on  the  original  drunk  driving  charge  has 
no  effect  upon  a  prosecution  for  driving  while  license 
revoked. 

(2)  If  the  subject  states  that  he  has  requested  a  hear- 
ing, the  officer  should  not  serve  the  pick-up  notice  until 
he  has  verification  from  the  Department  of  Motor  Vehicles 
that  no  valid  request  for  hearing  has  been  made. 

Upon  receipt  of  an  affidavit  that  a  subject  has  refused  to  take  the 
breathalyzer  test,  G.S.  20-16.2 (c)  requires  the  Department  to  revoke  driv- 
ing privileges  for  60  days. 

G.S.  20-16.2 (d)  and  (e)  provide  a  statutory  method  whereby  such  revo- 
cation may  be  administratively  and  judicially  challenged.  Unless  these 
appeal  procedures  are  pursued,  the  revocation  is  in  full  force  and  effect. 
The  subject  cannot  "contemptously  ignore  the  quasi — judicial  determination 
made  by  the  Department."  Beaver  v.  Scheidt,  Commissioner  of  Motor  Ve- 
hicles, 251  N.C.  671    (1959). 
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The  Beaver  case  appears  to  hold  that  where  the  subject  does  not  follow 
the  statutory  procedure  for  challenging  a  revocation  of  his  license,  the 
revocation  will  support  a  prosecution  for  driving  while  license  revoked 
even  though  it  may  have  been  entered  due  to  mistake  of  law  or  fact. 

The  revocation  would  be  "binding  and  enforcible  until  vacated  in  the 
manner  provided  by  law."  (Beaver,  supra.) 

G.S.  20-16.2  (c)  provides  with  respect  to  revocations  for  refusal  to  submit 
to  chemical  tests  that: 

"Provided,  if  the  person  so  arrested  shall  be  acquitted  of  the  charge 
of  driving  while  under  the  influence  of  intoxicating  liquor,  the  clerk 
of  the  court  in  which  such  person  is  tried  shall  immediately  notify 
the  Department  of  such  acquittal  and  the  Department  upon  receipt 
of  notice  of  acquittal  shall  immediately  order  the  revocation  be 
rescinded." 

This  language  is  unique  to  the  North  Carolina  implied  consent  statute. 
The  theory  of  such  statutes  is  that  the  revocation  is  for  the  act  of 
refusal  to  take  a  chemical  test  for  alcohol  and  has  no  relation  to  innocence 
or  guilt  of  the  criminal  off"ense  of  driving  while  under  the  influence. 
Although  the  word,  "rescinded"  is  used,  it  does  not  appear  that  the 
General  Assembly  intended  the  revocation  to  be  voided  ah  initio  upon  ac- 
quittal. Such  a  result  would  be  inconsistent  with  the  theory  and  purpose 
of  the  Act  which  is  to  provide  a  civil  penalty  for  refusal  to  take  the  test. 

G.S.  20-16.2 (d)  provides  that  if  the  person  "requests  in  writing  within 
three  days  of  receipt  of  notice  of  revocation"  ...  "a  hearing,  he  shall 
retain   his   license    until    after   the   hearing". 

Robert    Morgan,    Attorney    General 
T.  Buie  Costen,  Staff  Attorney 

18  June  1969  ' 

Subject:  Motor  Vehicles;  Drivers'  Licenses;  Drunken  Driving;  Revo- 

cation; Determination  of  Time  Periods  Within  Which  a 
Conviction  Will  Constitute  a  Second  or  Third  Conviction 
for  Purpose  of  Revocation  of  License 

Requested  by:     Mr.   Edward  H.  Wade,  Director 
Drivers  License  Division 
N.  C.  Department  of  Motor  Vehicles 

Question:  What   constitutes    a   second   or   third   conviction   of   drunk 

driving  for  purposes  of  determining  the  period  of  revoca- 
tion of  drivers  license  to  be  imposed  under  G.S.  20-19 (d)  or 
(e)? 

Conclusion:  In  order  to  impose  the  four  year  revocation  provided  by 

G.S.  20-19 (d),  the  second  conviction  must  occur  within 
three  years  after  the  first  conviction.  In  order  to  impose 
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the  permanent  revocation  provided  by  G.S.  20-19  (e),  the 
third  conviction  must  occur  within  five  years  after  the 
date  of  any  two  prior  convictions. 

The  period  of  revocation  for  a  first  conviction  of  drunk  driving  is  one 
year.    (G.S.  20-17(2);   G.S.  20-19(f)). 

G.S.  20-19 (d)  sets  the  period  of  revocation  for  a  second  conviction  at 
four  years. 

G.S.  20-19 (e)  sets  the  period  of  revocation  for  a  third  conviction  as  perma- 
nent. 

Prior  to  1959,  there  was  no  time  limitations  in  the  statutes  to  delineate 
any  period  within  which  a  second  or  third  conviction  had  to  occur  before 
the  more  severe  revocations  could  be  imposed.  For  example  in  Harrell  vs. 
Scheldt,  243  N.C.  735  (1956),  Parker,  J  (now  C.  J.)  held  that  the  greater 
period  of  revocation  for  second  conviction  was  properly  imposed  when  a 
time  lapse  of  almost  seven  years  between  convictions  was  involved. 

Section  llA,  Chapter  1264,  Sessions  Laws  of  1959  inserted  the  require- 
ments that  a  second  conviction  must  occur  "within  three  years  after  a 
prior  conviction"  and  a  third  conviction  must  occur  "within  five  years 
after  a  prior  conviction"  before  the  greater  periods  of  revocation  could 
be  imposed. 

Possibly  it  was  contemplated  that  all  three  convictions  must  occur  within 
an  eight  year  period  before  a  permanent  revocation  for  third  conviction 
could  be  imposed.  But  the  use  of  the  term  "prior  conviction"  in  both  in- 
sertions does  not  have  that  aff'ect. 

Since  revocation  for  any  conviction  of  drunk  driving  is  mandatory  [G.S. 
20-17(2)],  the  result  of  this  language  is  to  require  the  Department  to 
revoke  for  four  years  only  where  the  second  conviction  occurs  within 
three  years  after  the  first  conviction.  If  the  second  conviction  occurs 
more  than  three  years  after  the  first  conviction,  the  Department  must 
revoke  for  a  period  of  one  year  [G.S.  20-19  (f)]  which  is,  of  course,  the 
same  period  provided  for  a  first  conviction. 

Once  a  second  numerical  conviction  has  occurred,  however,  the  date  of 
the  first  numerical  conviction  becomes  immaterial  in  determining  whether 
any  subsequent  conviction  will  constitute  a  third  conviction.  G.S.  20-19 (e) 
establishes  the  date  of  the  "prior  conviction"  as  the  beginning  point  for 
the  five  year  period  and  any  conviction  occurring  within  five  years  after 
the  date  of  the  second  numerical  conviction  must  be  treated  as  a  third 
conviction. 

The  three  and  five  year  limitation  periods  discussed  herein  have  nothing 
to  do  with  determining  whether  greater  punishment  for  repeated  oflFenses 
may  be  imposed  by  the  court  in  criminal  prosecutions.  N.C.A.G.  Opinion 
of  9  November  1959  to  William  P.  Mayo,  Solicitor,  Beaufort  County  Re- 
corder's Court,  Washington,  N.  C.  Nor  does  the  action  of  the  court  in 
denominating  a  particular  off'ense  as  second  or  third  offense  in  any  way 


406 


ATTORNEY   GENERAL   OPINIONS 


[Vol. 


affect  the  determination  by  the  Department  from  its  records  of  the  period 
of  revocation  which  must  be  imposed.  Harrell  v.  Scheldt,  243  N.C.  735 
(1956)  ;  Carmichael  v.  Scheldt,  249  N.C.  472  (1958). 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant   Attorney   General 
T.  Buie  Costen,  Staff  Attorney 


24  October  1969 
Subject: 


Motor     Vehicles ; 
Privilege 


Drivers'     Licenses;      Limited     Driving 


Requested  by: 


Questions : 


Conclusions : 


Major  John  Laws 
State  Highway  Patrol 

(1)  Under  G.S.  20-179  (b),  can  a  limited  driving  privilege 
be  allowed  a  defendant  who  is  not  licensed  to  operate  a 
motor  vehicle? 

(2)  If  the  operator  of  a  motor  vehicle  who  cannot  pro- 
duce a  valid  driver's  license  informs  a  law  enforcement 
officer  that  he  has  a  limited  driving  privilege  but  does 
not  have  the  document  in  his  possession  at  the  time,  what 
procedure  should  the  officer  follow? 

(1)  A  defendant  who  does  not  hold  a  valid  license  to 
operate  a  motor  vehicle  cannot  be  allowed  a  limited  driving 
privilege. 

(2)  This  is  a  policy  question  to  be  determined  by  the  law 
enforcement  agency  involved. 

In  regard  to  question  1,  G.S.  20-179  (b)  must  be  construed  in  conjunction 
with  other  pertinent  provisions  of  the  motor  vehicle  laws.  Section  5  of  the 
Limited  Driving  Privilege  Act  (Chapter  1283,  Sessions  Laws  of  1969) 
provides : 

"This  action  (sic)  is  supplemental  and  in  addition  to  existing 
law  and  shall  not  be  construed  to  repeal  any  existing  provision 
contained  in  the  General  Statutes  of  North  Carolina." 

The  "Uniform  Driver's  License  Act",  G.S.  20-5,  et  seq,  prescribes 
standards  of  physical  and  mental  health,  tests  to  determine  knowledge 
of  traffic  laws  and  mechanical  ability  to  operate  vehicles.  It  is  incon- 
ceivable that  the  General  Assembly  intended  the  courts  to  allow  limited 
driving  privileges  to  persons  who  have  not  been  found  competent  to 
operate  motor  vehicles  generally  under  the  provisions  of  the  Uniform 
Driver's  License  Act. 

When  the  court  determines  that  a  defendant  to  whom  it  wishes  to  allow 
a  limited  driving  privilege  does  not  hold  a  valid  driver's  license,  common 
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prudence  would  appear  to  dictate  that  no  such  privilege  be  allowed  until 
the  defendant's  general  competence  to  operate  a  motor  vehicle  be  deter- 
mined in  the  usual  manner.  The  court  can  allow  this  by  continuing 
prayer  for  judgment  until  a  later  date  to  give  the  defendant  an  oppor- 
tunity to  establish  his  general  qualifications  to  operate  motor  vehicles. 

G.S.  20-7(1-1)  requires  the  operator  of  a  motor  vehicle  to  carry  his 
license  at  all  times  while  engaged  in  the  operation  of  motor  vehicles.  G.S. 
20-179  (b)  (1)  would  appear  to  make  judgments  allowing  limited  driving 
privilege  subject  to  this  requirement  of  G.S.  20-7(1-1).  Therefore,  one 
suggested  procedure  would  be  for  the  officer  to  issue  a  citation  for  operat- 
ing a  motor  vehicle  without  a  license.  When  the  defendant  appears  in 
response  to  the  citation,  if  he  produces  a  limited  driving  permit,  the 
restrictions  on  the  permit  should  be  checked  against  the  time  and  place 
shown  on  the  citation  to  determine  if  a  warrant  for  driving  while  license 
IP  revoked  under  G.S.  20-179 (b)    (4)    should  be  obtained. 

Robert    Morgan,    Attorney    General 
T.  Buie  Costen,  Staff  Attorney 


26  May  1970 
Subject: 


Requested  by: 


Questions : 


Conclusions : 


Motor  Vehicles;  Drivers'  Licenses;  Limited  Driving  Priv- 
ilege 

Honorable  William  Pope  Barfield,  Magistrate 
Harnett  County 

(1)  What  is  the  status  of  a  limited  driving  privilege 
when  its  holder  is  charged  with  driving  while  license  re- 
voked because  of  a  violation  of  the  restriction  of  the 
privilege? 

(2)  When  such  a  warrant  is  issued  by  a  magistrate, 
what  disposition  would  be  made  of  the  defendant's  copy 
of   the   judgment   allowing   limited    driving   privilege? 

(3)  What  if  the  defendant  refuses  to  surrender  the 
judgment? 

(4)  What,  if  anything,  should  the  magistrate  advise  the 
defendent  regarding  the  judgment's  validity  as  a  driver's 
license? 

(1)  When  the  holder  of  a  limited  driving  privilege  is 
charged  with  driving  while  license  revoked,  his  limited 
driving  privilege  is,  by  operation  of  law,  automatically 
suspended  pending  final  determination  of  the  charge. 
(G.S.  20-179(b)    (4).) 

(2)  Each  chief  district  judge,  in  the  exercise  of  his 
supervisory  authority  over  magistrates  under  G.S.  7A-146, 
is  empowered  to  instruct  his  magistrates  as  to  procedure 
with   respect  to  disposition  of  this   document.   When   such 
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warrant  is  issued,  the  best  procedure  is  considered  to  be 
for  the  magistrate  to  attach  the  defendant's  copy  of  the 
judgment  allowing  limited  driving  privilege  to  the  warrant 
for  safekeeping  as  evidence  to  be  used  in  the  trial  of  the 
action. 

(3)  If  the  defendant  refuses  to  surrender  the  judgment 
for  that  purpose,  it  should  not  be  forcefully  taken  from 
him  but  the  best  procedure  is  considered  to  be  for  the 
magistrate  or  arresting  officer  to  immediately  notify  the 
solicitor  and  the  court  which  issued  the  judgment  so  they 
may  take  appropriate  action  .  to  obtain  a  speedy  court 
hearing.  ,. 

(4)  The  best  procedure  would  be  for  the  magistrate  in 
all  cases  to  affirmatively  advise  the  defendant  that  the 
judgment  allowing  limited  driving  privilege  is  no  longer 
valid  as  a  driving  license  pending  final  determination  of 
the  charge. 

With  regard  to  conclusion  1,  G.S.  20-179 (b)    (4)   provides: 

"Any  violation  of  the  restrictive  driving  privileges  as  set  forth 
in  the  judgment  of  the  trial  judge  allowing  such  privileges  shall 
constitute  the  offense  of  driving  while  license  have  been  suspended 
and  revoked  as  set  forth  in  G.S.  20-28.  Whenever  a  person  is 
charged  with  operating  a  motor  vehicle  in  violation  of  the 
restrictions,  the  limited  driving  privilege  shall  be  suspended 
pending  the  final  disposition  of  the  charge." 

That  language  of  the  statute,  although  unusual,  is  clear.  The  effect  of 
the  issuance  of  a  warrant  for  an  offense  of  this  nature  is  to  suspend  by 
operation  of  law  the  validity  of  the  limiting  driving  privileges  pending 
a  final  determination  of  guilt  or  innocence  of  the  charge  contained  in  the 
warrant.  The  judgment  allowing  limited  driving  privileges  ceases  to  be 
valid  as  a  license  to  operate  a  motor  vehicle. 

It  must  be  stressed  that  such  suspension  occurs  only  when  defendant  is 
charged  with  driving  while  license  revoked  as  a  result  of  a  violation 
of  the  restrictions  on  his  limited  driving  privilege.  A  person  holding  a 
limited  driving  privilege  who  is  charged  with .  any  other  offense  would 
not  automatically  lose  it.  For  example,  a  person  charged  with  drunk  driving 
would  not  automatically  lose  his  limited  driving  privilege  unless  it  con- 
tained a  restriction  that  he  not  operate  a  motor  vehicle  after  consuming 
alcoholic  beverages. 

With  regard  to  conclusion  2,  since  the  judgment  is  no  longer  valid,  no 
necessity  appears  for  it  to  continue  in  the  possession  of  the  defendant 
until  final  disposition  of  the  charge.  Additionally,  the  document  itself  is 
evidence  which  the  solicitor  must  use  for  trial.  In  order  to  prove  a  violation 
of  the  restrictions  contained  in  it,  he  must  prove  what  the  nature  of  the 
restrictions    are    and    the    actual    judgment    is    the    best    evidence.    Unless 
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it  is  attached  to  the  court  file  which  reaches  the  solicitor,  he  will  be  required 
to  take  additional  steps  to  identify  the  court  which  issued  the  judgment 
and  obtain  a  certified  copy  for  use  as  evidence.  Such  procedure  could  cause 
a  delay  in  final  determination  of  the  charge  which  would  operate  to  the 
detriment  of  the  defendant,  who  in  any  event,  is  unable  to  drive  pending 
outcome  of  the  trial. 

G.S.  7A-146  authorizes  the  chief  district  judge  to  exercise  supervisory 
authority  over  the  magistrates  within  his  district  and  this  office  considers 
it  proper  for  each  judge  to  instruct  his  magistrates  concerning  procedures 
for  disposition  of  this  document. 

With  respect  to  conclusion  3,  it  is  the  firm  opinion  of  this  office  that  no 
force  should  be  employed  in  order  to  obtain  the  judgment  for  the  con- 
venience of  the  court.  If  the  defendant  wishes  to  keep  an  invalid  document 
in  his  possession  and  run  the  risk  of  a  resultant  delay  in  trial,  he  should 
not  be  forcibly  required  to  surrender  it.  In  such  situations,  the  solicitor, 
after  identifying  the  court  of  issuance,  should  obtain  from  that  court  a 
certified  copy  of  the  judgment  for  his  use  as  evidence  at  trial. 

With  respect  to  conclusion  4,  by  reason  of  the  unusual  nature  of  this 
statute  suspending  validity  of  limited  driving  privilege  upon  a  charge 
rather  than  a  conviction,  justice  and  common  sense  dictate  that  the 
defendant  should  be  affirmatively  informed  that  the  judgment  allowing 
limited  driving  privilege  is  no  longer  valid  as  a  license  to  operate  a  motor 
vehicle.  A  defendant  who  has  no  understanding  of  this  crucial  fact  can 
unwittingly  incur  severe  criminal  and  civil  penalties  if  he  continues 
to  drive.  See  G.S.  20-28  dealing  with  driving  while  license  suspended  or 
revoked. 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant   Attorney    General 
T.  Buie  Costen,  Staff'  Attorney 

2  October  1969 

Subject:  Motor     Vehicles;      Drivers'     Licenses;      Limited     Driving 

Privilege;     Authority     to     Modify     Terms     of     Judgment 
Allowing  Limited  Driving  Privilege 

Requested  by:     Mr.  John  B.  Whitley,   District  Prosecutor 
26th  Judicial  District 

Question:  After    a    judgment    allowing    a    limited    driving    privilege 

has  been  entered,  may  its  terms  be  subsequently  modified? 

Conclusion:  Yes.     Chapter    1283,    Session    Laws   of    1969    contemplated 

the  necessity  for  modifications  made  necessary  by  changed 
conditions  and   appears  to  authorize   such  modifications. 

The  general  rule  is  that  the  court  has  no  authority  to  modify  a  judgment 
in  a  criminal  action  after  the  term  of  court  in  which  it  was  rendered  has 
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expired.  N.C.A.G.  Opinion  18  December  1967  to  Ralph  L.  Howland,  Com- 
missioner of  Motor  Vehicles;  State  v.  Warren,  92  N.C.  825  (1885);  State 
V.  Lawrence,  264  N.C.  220  (1965);  State  v.  Lewis,  246  N.C.  249   (1946). 

Chapter  1283,  the  Limited  Driving  Privilege  Act  was  apparently  enacted 
upon  an  experimental  basis.  Section  6  provides  that,  unless  re-enacted, 
it  will  expire  at  midnight  on  June  30,  1971, 

A  judgment  allowing  limited  driving  privilege  can  only  be  entered  as 
a  condition  of  a  suspended  sentence  and,  of  course,  the  defendant  must 
accept  the  conditions. 

The  Act   [Section  2,  codified  as  G.S.  20-179  (b)  (2)  ]   substantially  outlines    j 
the   form   of   the   judgment   which    should    contain    a    provision   that   it   is 
"subject  to  such  further  orders  as  the  court  in  its  discretion  may  deem 
necessary  and  proper." 

The  defendant  accepts  this  condition  of  the  suspended  sentence. 

When  additional  information  or  changed  conditions  (Example — A  defendant 
who  is  authorized  to  drive  only  to  and  from  his  place  of  employment 
between  certain  hours  has  his  working  hours  changed.)  comes  to  the 
attention  of  the  court,  the  experimental  purpose  of  the  Act  would  be 
defeated  if  the  court  was  unable  to  modify  the  judgment. 

The  proper  procedure  would  appear  to  be  by  motion  in  the  cause  by  either 
the  solicitor  or  the  defendant  or  by  action  ex  mero  motu  by  the  judge. 
Any  judge  having  jurisdiction  over  the  court  in  which  the  judgment 
was  rendered  would  appear  to  be  empowered  to  modify  the  judgment. 
However,  if  a  substantial  modification  is  sought,  the  better  practice 
would  appear  to  be  for  the  judge  who  entered  the  original  judgment  to 
hear  the  matter. 

In  the  event  of  modification,  the  same  entries  of  record  and  reporting 
procedures  should  be  followed  as  are  required  for  the  original  judgment. 

Robert   Morgan,   Attorney   General 
-  William  W.  Melvin, 

Assistant  Attorney   General 
T.  Buie  Costen,  Staff  Attorney 

16  October  1969 

Subject:  Motor  Vehicles;  Drivers'  Licenses;  Limited  Driving  Privi- 

lege;  Authority  to  Vacate  Portion  of  Judgment  Allowing 
Limited  Driving  Privilege 

Requested  by:     Honorable  Walter  W.  Cohoon 
Resident  Judge 
First  Judicial  District 

Question:  When  it  comes  to  the  attention  of  the  court  that  a  limited 

driving    privilege    under    Chapter    1283,    Session    Laws   of 


40]  ATTORNEY  GENERAL  OPINIONS  411 

1969  has  been  allowed  to  a  defendant  who  was  not  eligible 
for  such  privilege  by  reason  of  a  previous  conviction  of 
drunk  driving,  an  outstanding  suspension  or  revocation 
of  driving  privilege  or  other  cause,  may  the  court  vacate 
only  the  part  of  the  judgment  allowing  limited  driving 
privilege  or  must  the  court  vacate  the  entire  judgment? 

Conclusion:  The  court  is  not  required  to  vacate  the  entire  judgment; 

it  may  vacate  only  the  void  portion  allowing  the  limited 
driving   privilege. 

"If  the  trial  court  grants  a  limited  driver's  permit  .  .  . 
(to  a  defendant  not  eligible  to  receive  it)  ...  it  has 
exceeded  its  jurisdiction  and  that  portion  of  the  judgment 
granting  a  limited  driving  permit  is  void.  (State  v.  Cooper, 
224  N.C.  100;  Clark  v.  Holmes,  189  N.C.  703,  at  708)" 
N.C.A.G.  Opinion  of  18  September  1969  to  Joe  W.  Garrett, 
Commissioner  of  Motor  Vehicles. 

"A  void  judgment  is  subject  to  direct  or  collateral  attack 
or  may  be  vacated  by  a  court  ex  mero  motu,  or  be  ignored 
or  treated  as  a  nullity  at  any  time  that  some  benefit  or 
right  is  asserted  thereunder."  5  Strong,  N.C.  Index  2d, 
Judgments,  §17,  pp.  33,  34. 

In  this  situation,  the  court  had  authority  to  hear  and  determine  the 
criminal  charge  of  driving  while  under  the  influence  of  intoxicating 
liquor  and  to  impose  judgment  upon  conviction.  Assuming  that  the  fine 
and  sentence  are  within  statutory  limits,  the  only  portion  of  the  judgment 
that  is  in  excess  of  the  court's  jurisdiction  is  the  portion  allowing  limited 
driving  privilege. 

The  allowance  of  a  limited  driving  privilege  is  an  act  of  grace  by 
the  court;  it  is  not  a  part  of  the  punishment  for  the  offense  (G.S.  20-179  (a) ) 
and  is,  in  this  sense,  severable  from  the  portion  of  the  judgment  imposing 
punishment. 

It  is  physically  a  separate  document  and  contains  a  condition,  accepted  by 
the  defendant,  that  it  is  "subject  to  such  further  orders  as  the  court  in 
its  discretion  may  deem  necessary  and  proper."    (G.S.  20-179 (b)  (2).) 

Since  it  could  be  "ignored  or  treated  as  a  nullity"  (Strong,  supra),  the 
court  by  vacating  it  is  expunging  unneeded  and  potentially  misleading 
information  from  its  records.  It  is  necessary,  of  course,  to  remove  the 
copy  of  the  vacated  document  from  the  possession  of  the  defendant  in  order 
that  those  who  come  into  future  contact  with  him  will  not  be  misled. 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant   Attorney   General 
T.  Buie  Costen,  Staff  Attorney 
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Subject: 

Requested  by: 

Introduction : 
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Motor  Vehicles;  Drivers'  Licenses;  Limited  Driving 
Privilege;    Effective   Date,   Cases  to  Which  Act  Applies 

Representative  G.  Hunter  Warlick 
Hickory 

Chapter  1283,  Session  Laws  of  1969,  authorizes  trial  judges 
to  allow,  as  a  condition  of  a  suspended  sentence,  a  limited  j 
driving  privilege  to  persons  convicted  of  a  first  offense  \ 
of  driving  while  under  the  influence  of  intoxicating  liquor 
or  narcotic  drugs.  The  allowance  of  such  a  limited  privilege 
is  not  mandatory  but  is  in  the  discretion  of  the  trial  judge. 
The  Act  simply  provides  that  it  becomes  effective  upon 
ratification  and  it  was  ratified  on  July  2,  1969.  It  contains 
no  provision  respecting  pending  litigation. 

Questions:  (1)      Does  this  act  apply  to  offenses  committed  before  its 

effective  date  in  which  the  trial  is  held  after  the  effective 
date? 

(2)  Does  the  act  apply  to  cases  in  which  the  offense 
occurred  and  the  trial  was  held  before  the  effective  date 
and  in  which  no  appeal  was  taken? 

.  (3)      Does  the  act  apply  to  cases  where  the  offense  occurred 

and  trial  was  held  in  the  district  court  before  the  effective 
date,  and  in  which  appeal  to  the  superior  court  was  pend- 
ing on  the  effective  date  of  the  act? 

(4)      Does  the  act  apply  to  cases  in  which  the  offense  oc- 
curred, trial  in  the  district  court  and  in  the  superior  court 
were  held  before  the  effective  date,  and  in  which  appeal 
;      '         i_  ■  to  the  Court  of  Appeals  was  pending  on  the  effective  date? 

Conclusions:  (1)  The  act  applies  to  offenses  committed  before  July  2, 
1969  in  which  trial  is  held  after  July  1,  1969  and  such 
defendants  are  eligible  to  receive  a  limited  driving 
privilege  if  the  trial  judge,  in  his  discretion,  determines 
to   allow   it. 

The  revocation  of  driving  privilege  is  not  a  part  of  the  punishment  for 
driving  while  under  the  influence.  Harrell  v.  Scheldt,  243  N.C.  735  (1956). 
Likewise  the  allowance  of  a  limited  driving  privilege  would  not  appear 
to  be  a  part  of  the  punishment  for  the  offense. 

None-the-less  these  matters  are  direct  effects  of  the  conviction  and  so 
closely  related  to  it  that  the  principles  of  State  v.  Pardon,  272  N.C.  72 
(1967)    are  considered  analogous.  Therein  it  is  said: 

"Statutes    are    frequently    adopted    which    change    the    degree    or 
kind  of  punishment  to  be   imposed  for  a  criminal   act". 
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"An  amendatory  act  which  imposes  a  lighter  punishment  can  be 
constitutionally  applied  to  acts  committed  before  its  passage." 

"The  Legislature  may  always  remove  a  burden  imposed  upon 
citizens  for  State  Purposes." 

"When  the  Legislature  amends  a  statute  so  as  to  lessen  the 
punishment  it  has  obviously  determined  that  its  former  penalty 
was  too  severe  and  that  a  lighter  punishment  is  proper  as 
punishment  for  the  commission  of  the  prohibited  act.  It  is  an 
inevitable  inference  that  the  Legislature  must  have  intended  that 
the  new  statute  imposing  the  new  lighter  penalty  now  deemed 
to  be  sufficient  should  apply  to  every  case  to  which  it  constitu- 
tionally could  apply  .  .  ." 

"As  to  a  mitigation  of  penalties,  then,  it  is  safe  to  assume  that 
it  was  the  legislative  design  that  the  lighter  penalty  should  be 
imposed  in  all  cases  that  subsequently  reach  the  courts." 

(2)  The  act  does  not  apply  to  cases  in  which  the  offense 
I                  occurred   and   final   judgment  was   entered   before   July   2, 

1969,  with  no  appeal  being  taken  and  such  persons  are  not 
eligible  to  receive  a  limited  driving  privilege. 

No  court  has  the  authority  to  change  or  modify  its  judgment  after  the 
terms  in  which  it  was  rendered  has  expired.  State  v.  Warren,  92  N.C.  825 
(1885),  State  v.  McLeod,  222  N.C.  142  (1942);  State  v.  Lawrence,  264 
N.C.  220  (1965);  N.C.A.G.  Opinion,  12/18/67,  Ralph  L.  Rowland,  North 
Carolina  Commissioner  of  Motor  Vehicles. 

In  State  v.  Pardon,  272  N.C.  72  (1967),  it  is  said: 

"After  a  defendant,  who  did  not  appeal,  has  begun  serving  his 
sentence,  a  change  or  repeal  of  the  law  under  which  he  was  con- 
victed does  not  affect  his  sentence  absent  a  retrospective  provision 
in  the  statute." 

Chapter   1283   contains   no    retrospective    provision. 

(3)  The  act  applies  to  offenses  committed  and  tried  in  the 
inferior  court  prior  to  July  2,  1969,  but  which  are  pending 
appeal  to  the  superior  court  on  July  2,  1969,  and  such 
persons  are  eligible  to  receive  a  limited  driving  privilege 
if  the  superior  court  judge  in  his  discretion,  determines 
to  allow  it. 

An  appeal  from  an  inferior  court  to  the  superior  court  nullifies  the  action 
of  the  inferior  court;  it  "completely  annuls"  the  judgment.  State  v.  Goff, 
205  N.C.  545  (1933);  State  v.  Meadows,  234  N.C.  657  (1951);  State  v. 
Broome,  269  N.C.  661    (1967);  State  v.  Stilley,  4  N.C.  App.  638   (1969). 

The  term  "conviction"  in  the  motor  vehicle  laws  means  a  "final  conviction". 
G.S.  20-24 (c).  In  this  situation,  there  is  no  final  conviction  and  the 
superior  court  is  not  restricted  in  its  actions  in  the  matter.  However, 
the  jurisdiction  of  the  inferior  court  which  rendered  judgment  is  at  an 
end  and  it  cannot  alter  its  judgment  in  the  matter. 
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(4)  The  act  will  not  apply  to  cases  where  the  offense 
and  trial  occurred  prior  to  July  2,  1969,  which  are  pending 
on  appeal  to  the  Court  of  Appeals  or  the  Supreme  Court 
unless  the  Appellate  Division  reverses  the  conviction  and 
remands  the  case  to  the  superior  court  for  a  new  trial. 

The  appeal  to  the  Appelate  Division  ousts  the  jurisdiction  of  the  superior 
court  and  the  superior  court  can  issue  no  substantive  orders  in  the  matter 
so  long  as  a  court  of  the  Appellate  Division  retains  jurisdiction.  Clark  v. 
Cagle,  226  N.C.  230    (1946). 

If  the  Appellate  Division  affirms  the  judgment  appealed  from,  the  superior 
court  is  thereafter  powerless  to  enter  any  judgment  other  than  that 
affirmed.  The  decision  of  the  Appellate  Division  effectively  ends  the  matter 
although  it  is  the  custom  to  enter  a  pro  forma  judgment  in  superior  court 
after  certification  of  the  decision. 

"It  is  the  practice  of  the  superior  court  to  enter  judgment  in  accordance 
with  the  opinion  of  this  Court — a  practice  which  should  be  continued 
in  the  interest  of  clarity,  continuity,  and  for  the  convenience  of  those  who 
may  examine  the  records  thereafter — ,  but  the  efficacy  of  our  mandate  does 
not  depend  upon  the  entry  of  an  order  by  the  court  below.  Where  such  an 
order  has  been  entered  it  'neither  added  to  nor  took  from  the  rights  of 
either  party.'  Strickland  v.  Jackson,  260  N.C.  190,  191,  132  S.E.2d  338,  339." 
D  &  W,  Inc.,  V.  Charlotte,  268  N.C.  720  (1966). 

If  on  the  other  hand,  the  conviction  is  reversed,  and  a  new  trial  granted, 
the  defendant,  if  convicted  at  the  new  trial,  would  be  entitled  to  the 
benefit  of  the  act,  if  in  the  discretion  of  the  trial  judge,  he  is  considered 

deserving.  -    ; 

■       -'       ■  '■1    ■-  ^  ' 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
I  ^  Assistant   Attorney   General 

T.  Buie  Costen,  Staff  Attorney 


5  March  1970  ,       . 

Subject:  Motor  Vehicles;  Drivers'  Licenses;  Limited  Driving  Privi- 

lege; Implied  Consent;  Authority  to  Revoke  Limited  Driv- 
ing Privilege 

Requested  by:      Mr.  Joe  W.  Garrett,  Commissioner 

North  Carolina  Department  of  Motor  Vehicles 

Question:  Subject    was    charged    with    driving    under    the    influence 

and  refused  to  take  a  chemical  test  of  his  breath  for 
alcohol  content.  Subject  was  convicted  and  issued  a  limited 
driving  privilege  under  G.S.  20-179.  Does  G.S.  20-16.2 
authorize  the  Department  of  Motor  Vehicles  to  revoke 
the  limited  driving  privilege  granted  by  the  court? 
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Conclusion:  Yes;   a  limited  driving  privilege  issued  by  a  court  is,  by 

express  provision  of  G.S.  20-179,  "subject  to  all  provisions 
of  law  relating  to  operators  or  chauffeurs  license"  gen- 
erally. G.S.  20-179  (b)  (1). 

G.S.  20-16.2  mandatorily  requires  the  Department  of  Motor  Vehicles  to 
revoke  the  "driving  privilege"  of  any  person  willfully  refusing  to  submit 
to  a  chemical  test  for  alcohol  for  a  period  of  60  days.  G.S.  20-16.2  (c). 

The  "Limited  Driving  Privilege  Act",  by  its  express  terms  "shall  not  be 
construed  so  as  to  repeal  any  existing  provision  contained  in  the  General 
Statutes  of  North  Carolina.    (G.S.  20-179(b)  (5). 

To  hold  otherwise  would  amount  to  a  partial  repeal  of  G.S.  20-16.2. 

Robert   Morgan,    Attorney   General 
William  W.  Melvin, 
Assistant   Attorney    General 
T.  Buie  Costen,  Staff  Attorney 


18  September  1969 

Subject:  Motor  Vehicles;  Drivers'  Licenses;  Limited  Driving  Privi- 

lege; Irregular,  Voidable  and  Void  Judgments 

Requested  by:     Commissioner  Joe  W.  Garrett 
Department  of  Motor  Vehicles 

Questions:  (1)      Under   Chapter   1283   of  the   Session   Laws  of   1969, 

may  a  limited  driving  privilege  be  allowed  for  any  con- 
viction except  a  first  conviction  for  operating  a  motor 
vehicle  while  under  the  influence  of  intoxicating  beverage 
or  narcotic  drugs? 

(2)  Under  Chapter  1283,  Session  Laws  of  1969,  may  a 
limited  driving  privilege  be  allowed  upon  first  conviction 
of  operating  a  motor  vehicle  while  under  the  influence  of 
intoxicating  beverage  or  narcotic  drugs  when  the  defen- 
dant's driving  privilege  is  already  in  a  state  of  suspension 
or  revocation  in  North  Carolina  or  any  other  state? 

(3)  What  action  should  the  Department  of  Motor  Vehicles 
take  when  it  receives  a  notice  of  conviction  for  driving 
while  under  the  influence  of  intoxicating  beverage  or 
narcotic  drugs  and  a  copy  of  a  judgment  allowing  the 
defendant  limited  driving  privilege  when  its  records  show 
that  the  defendant  has  a  prior  conviction  of  driving  while 
under  the  influence  of  intoxicating  beverage  or  narcotic 
drug  or  that  his  driving  privilege  is  already  in  a  state  of 
suspension  or  revocation. 

(4)  What  action  should  the  Department  of  Motor  Vehicles 
take  when  it  receives  a  second  notice  of  conviction  in  the 
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same  case  which  purports  to  modify  or  change  the  original 
judgment  of  the  court  when  such  modification  or  change 
■  is    made    after    the    term    in    which    it   was    rendered    has 

expired? 

Conclusions:  (1)  No,  the  provisions  of  Chapter  1283,  Session  Laws  of 
1969,  give  the  trial  judge  the  discretionary  power  to 
grant  a  limited  driver's  permit  as  specified  therein  "upon 
a  first  conviction  only"  for  operating  a  motor  vehicle  under 
the  influence  of  intoxicating  liquor  or  narcotic  drug. 

For  the  purpose  of  the  limited  driver's  permit,  it  is  immaterial  that  the 
warrant  or  indictment  charges  a  first  offense  when,  in  fact,  it  is  a  second 
as  the  limited  driver's  permit  is  keyed  to  first  convictions  only.  If  the 
trial  court  grants  a  limited  driver's  permit,  except  upon  the  first  con- 
viction, it  has  exceeded  its  jurisdiction  and  that  portion  of  the  judgment 
granting  a  limited  driving  permit  is  void.  {State  v.  Cooper,  224  N.C.  100; 
Clark  V.  Holmes,  189  N.C.  703,  at  708). 

(2)  No,  Chapter  1283,  Session  Laws  of  1969,  Section  5, 
states:  "This  action  is  supplemental  and  in  addition  to 
existing  law  and  shall  not  be  construed  so  as  to  repeal 
any  existing  provision  contained  in  the  General  Statutes 
of  North  Carolina."  The  following  language  appears  in 
Section  B:  "Such  permit  shall  constitute  a  valid  license 
to  operate  motor  vehicles  upon  the  streets  and  highways 
of  this  or  any  other  state  in  accordance  with  the  restric- 
tions noted  thereon  and  shall  be  subject  to  all  provisions 
of  law  relating  to  operator's  or  chauffeur's  license,  (not) 
by  their  nature,  rendered  inapplicable." 

From  the  wording  of  this  chapter,  if  a  defendant's  motor  vehicle  oper- 
ator's license  is  in  a  state  of  suspension  or  revocation  at  the  time  of 
trial,  it  would  preclude  the  court  from  granting  a  limited  driving  permit 
until   such  suspension  or  revocation  terminated. 

(3)  Request  the  court  granting  such  limited  driving 
privilege  to  vacate  that  portion  of  the  judgment  granting 
the  limited  driving  permit  as  same  is  void  and  can  be 
vacated  without  disturbing  the  judgment  as  to  punishment. 

(4)  After  first  determining  that  no  clerical  error  is  in- 
volved, return  the  second  notice  of  conviction  purporting 
to  modify  or  change  the  original  judgment  to  the  Court 
and  request  that  same  be  vacated. 

I  am  of  the  opinion  that  inferior  courts  have  no  authority  to  vacate  or 
modify  correct  and  valid  judgments  after  the  term  during  which  they  are 
rendered  has  expired.  This  opinion  I  feel  is  substantiated  by  decisions  of 
the  Supreme  Court  of  North  Carolina,  beginning  with  State  v.  Warren, 
92  N.C.  829  (1885),  and  including  State  v.  McLeod,  222  N.C.  142  (1942),  and 
State  V.  Lawrence,  264  N.C.  220  (1965).  In  the  case  of  Recorder's  Courts, 
this  rule  of  law  has  been  codified  as  G.S.  7-221  which  reads  as  follows: 
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"When  any  case  has  been  finally  disposed  of  by  the  recorder  and 
judgment  pronounced  therein,  the  case  shall  not  thereafter  be 
reopened  or  the  judgment  or  sentence  rendered  therein  changed, 
modified  or  stricken  out  by  the  recorder  after  the  adjournment 
of  the  weekly  term  of  court  or  after  the  adjournment  of  any 
special  term  of  court  by  the  recorder." 

Of  course,  occasionally  clerical  errors  will  be  committed  in  the  recording 
of  judgments  pronounced.  These  may  be  corrected  by  the  court  at  any 
time.  In  State  v.  Old,  271  N.C.  341  (1967),  our  court  quoted  State  v.  Cannon, 
244  N.C.  399  (1956)  : 

"It  is  universally  recognized  that  a  court  of  record  has  the  in- 
herent power  and  duty  to  make  its  records  speak  the  truth.  It 
has  the  power  to  amend  its  records,  correct  the  mistakes  of  its 
clerk  or  other  officers  of  the  court,  or  to  supply  defects  or  omis- 
sions in  the  record,  and  no  lapse  of  time  will  debar  the  court 
of  the  power  to  discharge  this  duty." 

To  the  same  effect  is  In  Re  Will  of  Hines,  228  N.C.  405,  410  (1947). 
However,  note  the  important  limitation: 

"A  final  judgment  ends  the  proceeding  as  to  the  matter  adjudi- 
cated and  is  presumed  to  be  correct,  but  where  there  are  clerical 
errors,  or  the  judgment  entered  does  not  express  correctly  the 
action  of  the  court,  it  may  be  corrected  to  make  the  record  speak 
the  truth  .  .  .  This  power  cannot  he  extended  to  the  correction  of 
judicial  errors,  so  as  to  make  a  judgment  different  from  what 
was  actually  rendered,  although  the  latter  may  he  erroneous  .  .  . 
It  is  intended  to  correct  an  error  in  expression,  and  not  an  error 
in    decision."    (Emphasis    added) 

It  is  clear  that  a  judgment  can  be  modified  during  the  term  in  which  it 
is  rendered.  1  Strong  N.C.  Index,  Criminal  Law,  Sec.  137;  3  Strong, 
N.C.  Index   2d,   Criminal    Law,   Sec.    144. 

However,  the  court  has  no  authority  to  vacate  or  modify  a  judgment  after 
term.  In  State  v.  Lawrence,  264  N.C.  220  (1965),  judgment  was  imposed 
on  Christmas  Eve.  Seven  days  later,  the  court  entered  order  purporting 
to  vacate  the  judgment.  The  Supreme  Court  said: 

"The  court  was  without  authority  to  vacate  or  modify  the  judg- 
ment. The  term  of  court  at  which  petitioner  was  tried  undoubtedly 
ended  on  Christmas  Eve.  After  the  term  ended,  the  judge  was 
without  authority  to  vacate  or  modify  the  judgment.  When  a 
judge  leaves  the  bench  and  the  term  is  left  to  expire  by  limitation, 
the  term  ends  then  and  there.  When  the  length  of  the  term  of  an 
inferior  court  is  not  expressly  stated  by  the  statute  other  than 
that  it  shall  continue  until  the  business  before  it  is  disposed  of, 
the  term  cannot  last  beyond  the  time  fixed  for  the  next  succeeding 
term." 
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The  General  Assembly  of  North  Carolina  has  created  the  Department  of 
Motor  Vehicles  and  vested  it  with  the  exclusive  authority  to  suspend  or 
revoke  driver's  licenses.  State  v.  Cooper,  224  N.C.  100  (1944).  The  General 
Assembly  has  enacted  a  comprehensive  plan  virhereby  that  authority  is  to 
be  exercised,  requiring  all  courts  by  G.S.  20-24  to  forward  to  it  reports 
of  motor  vehicles  violations  and  expressly  directing  upon  what  convictions 
the  Department  shall  act.  Article  2,  Chapter  20,  General  Statutes  of  North 
Carolina.  It  has  provided  for  an  orderly  review  of  discretionary  actions 
by  the  Department   [G.S.  20-16(d)]   and  by  the  Courts    (G.S.  20-25). 

The  ex  post  facto  actions  purporting  to  vacate  or  modify  correct  and 
valid  judgments  would  appear  to  infringe  upon  the  exclusive  prerogative 
of  the  Governor  to  exercise  the  power  of  pardon  or  discharge.  In  State  v. 
Lewis,  246  N.C.  249   (1946),  the  Court  said: 

"After  a  defendant  has  begun  the  service  of  his  term  ...  it  is 
beyond  the  jurisdiction  of  the  judge  to  alter  it  or  interfere  with 
it  in  any  way.  The  power  of  pardon,  parole  or  discharge  during 
the  term  of  imprisonment  is  by  the  Constitution  the  exclusive 
prerogative  of  the  Governor." 

Upon  receipt  by  the  Department  of  Motor  Vehicles  of  a  changed  judgment 
which  was  not  modified  during  the  term  at  which  the  original  judgment 
was  entered  or  is  not  for  the  purpose  of  correcting  a  clerical  error,  the 
Department  should  request  that  such  judgment  be  vacated. 

■   .  Robert   Morgan,   Attorney   General 

William  W.  Melvin, 
-^  Assistant   Attorney    General 

■  T.  Buie  Costen,  Staff  Attorney 


10  February  1970 

Subject:  Motor  Vehicles;  Drivers'  Licenses;  Limited  Driving  Privi- 

lege; Modification  of  Order 

Requested  by:     Honorable  Charles  M.  Johnson 
Clerk  of  Court 
Montgomery  County 

Questions:  (1)      Where  our  judge  of  recorder's  court  has  granted  a 

defendant  a  limited  driving  permit,  the  defendant  having 
been  convicted  of  driving  under  the  influence  of  alcohol, 
and  the  limited  driving  permit  allows  him  to  drive  during 
"daylight  hours  only",  can  the  judge  change  this  privilege 
later  to  allow  the  subject  to  drive  during  night  hours? 
This  question  has  arisen  because  a  defendant  who  pre- 
viously worked  during  day-light  hours  has  been  trans- 
ferred to  a  night  shift  at  a  mill  and  cannot  drive  to  work 
under  the  orders  of  the  judge.  The  judge  is  willing  to 
amend    the    order   if   he   can. 
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(2)  Where  any  judgment  of  any  court  has  given  a 
defendant  a  time  to  serve  in  jail  or  in  prison,  can  the 
judge  later  for  good  cause  shown  remit  any  of  that 
sentence  and  allow  the  defendant  to  be  released? 

Conclusions:         (1)     Yes. 

(2)      No. 

As  to  conclusion  1,  it  was  contemplated  that  changes  may  become  neces- 
sary due  to  changes  in  the  defendant's  needs  such  as  set  out  in  this  ques- 
tion.   The    last    portion    of    the    suggested    judgment    appearing    in    G.S. 

20-179(2)  states:  "This  limited  license  shall  be  effective  from 

to subject   to  further  orders   as   the   court  in  its  discretion 

may  deem  necessary  and  proper."   (Emphasis  added) 

As  to  conclusion  2,  it  would  appear  that  the  term  of  court  in  which 
defendant  was  sentenced  had  expired  if  defendant  is  serving  time  in 
prison.  The  court  has  no  authority  to  vacate  or  modify  a  judgment  after 
term.  In  State  v.  Lawrence,  264  N.C.  220  (1965),  judgment  was  imposed 
on  Christmas  Eve.  Seven  days  later,  the  court  entered  order  purporting 
to  vacate  the  judgment.  The  Supreme  Court  said: 

"The  court  was  without  authority  to  vacate  or  modify  the  judg- 
ment. The  term  of  court  at  which  petitioner  was  tried  undoubtedly 
ended  on  Christmas  Eve.  After  the  term  ended,  the  judge  was 
without  authority  to  vacate  or  modify  the  judgment.  When  a 
judge  leaves  the  bench  and  the  term  is  left  to  expire  by  limitation, 
the  term  ends  then  and  there.  When  the  length  of  the  term  of 
an  inferior  court  is  not  expressly  stated  by  the  statute  other 
than  that  it  shall  continue  until  the  business  before  it  is  dis- 
posed of,  the  term  cannot  last  beyond  the  time  fixed  for  the  next 
succeeeding    term." 

Any  such  actions  purporting  to  vacate  or  modify  correct  and  valid  judg- 
ments would  appear  to  infringe  upon  the  exclusive  prerogative  of  the 
Governor  to  exercise  the  power  of  pardon  or  discharge.  In  State  v.  Lewis, 
246  N.C.  249   (1946),  the  court  said: 

"After  a  defendant  has  begun  the  service  of  his  term  ...  it  is 
beyond  the  jurisdiction  of  the  judge  to  alter  it  or  interfere  with 
it  in  any  way.  The  power  of  pardon,  parole  or  discharge  during 
the  term  of  imprisonment  is  by  the  Constitution  the  exclusive 
prerogative  of  the  Governor." 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant   Attorney   General 
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27  October  1969 

Subject:  Motor  Vehicles;   Drivers'  Licenses;  Limited  Driving  Privi- 

lege;  Pick  Up  of  Licenses 

Requested  by:     Honorable  John  S.  Gardner 
District  Court  Judge 
16th  Judicial  District 

Questions:  (1)      If  a  nonresident  is  convicted  of  driving  while  under 

the  influence  in  a  North  Carolina  court,  will  his  privilege 
to  drive  in  North  Carolina  be  revoked? 

(2)  Can  the  court  allow  a  limited  driving  privilege  to  a 
nonresident? 

(3)  Upon  conviction  of  a  nonresident  for  a  traffic  viola- 
tion for  which  revocation  or  suspension  of  driving  privi- 
lege is  mandatory,  should  the  court  require  such  non- 
resident to  surrender  a  driver's  license  issued  him  by  his 
state? 

Conclusions:  (1)  Upon  conviction  of  a  nonresident  of  driving  while 
under  the  influence  in  a  North  Carolina  court,  his  privilege 
to  drive  in  North  Carolina  will  be  revoked. 

(2)  The  court  may  allow  a  nonresident  a  limited  privi- 
-                    lege  to  operate  a  motor  vehicle  in  North  Carolina. 

(3)  The  court  should  not  require  nonresidents  to  sur- 
render driver's  licenses  issued  by  states  other  than  North 
Carolina. 

General  speaking,  G.S.  20-8  exempts  nonresidents  holding  valid  driver's 
licenses  from  other  states  from  the  requirement  of  a  North  Carolina 
driver's  license  as  a  prerequisite  to  operating  a  motor  vehicle  in  this  State. 
G.S.  20-17(2)  requires  revocation  of  driver's  licenses  of  persons  convicted 
of  driving  while  under  the  influence. 

G.S.  20-22 (a)   states: 

"The  privilege  of  driving  a  motor  vehicle  on  the  highways  of 
this  State  given  to  a  nonresident  hereunder  shall  be  subject 
to  suspension  or  revocation  by  the  Department  in  like  manner  and 
for  like  cause  as  an  operator's  or  chauffeur's  license  issued  here- 
under may  be  suspended  or  revoked." 

Thus  under  the  joint  authority  of  G.S.  20-17(2)  and  G.S.  20-22 (a),  the 
Department  revokes  the  North  Carolina  driving  privilege  of  nonresidents 
convicted  of  driving  while  under  the  influence.  G.S.  20-23  dictates  the 
same  result  if  the  individual  convicted  holds  no  license  whatsoever. 

G.S.  20-179  (b)(1)  authorizes  the  court  to  allow  limited  driving  privilege 
to  any  person  "upon  a  first  conviction  only"  of  driving  while  under  the 
influence. 
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Thus  a  North  Carolina  court  could  allow  a  limited  privilege  to  operate 
motor  vehicles  in  North  Carolina  to  a  nonresident  defendant  who  holds 
a  valid  driver's  license  issued  in  another  jurisdiction. 

Upon  receipt  of  notice  of  his  conviction,  the  Department  under  G.S. 
20-17(2)  and  20-22 (a)  above  will  revoke  his  general  driving  privilege. 
Further  the  Department,  under  G.S.  20-22  (b),  will  transmit  a  record  of 
the  conviction  to  his  home  state  and  that  state  may  revoke  the  license 
it  issued  to  him  if  its  statutes  authorize  or  require  revocation  for  con- 
viction of  the  offense.  (See,  for  example,  G.S.  20-23  authorizing  the  De- 
partment to  suspend  or  revoke  licenses  of  residents  convicted  of  offenses 
in  other  states.)  G.S.  20-23  is  in  near  verbatim  conformity  with  §6-203 
of  the  Uniform  Vehicle  Code  published  by  the  National  Committee  on 
Uniform  Traffic  Laws  and  Ordinances.  The  motor  vehicle  laws  of  many 
states  are  based  upon  that  publication. 

G.S.  20-179  (b)  (1)  states  that  the  limited  driving  privilege  granted  by 
the  court  "shall  constitute  a  valid  license  to  operate  motor  vehicles  upon 
the  streets  and  highways  of  this  or  any  other  state  .  .  ." 

"The  operation  of  a  motor  vehicle  ...  is  not  a  natural  right.  It  is  a 
conditional  privilege  .  .  ."  subject  to  the  police  power  of  the  state. 
Honeycutt  v.  Scheldt,  254  N.C.  607,  609   (1961). 

Clearly  the  General  Assembly  of  North  Carolina  cannot,  by  its  enact- 
ments, abrogate  the  statutes  of  another  state.  Each  individual  state,  under 
its  police  power,  may  regulate  the  use  of  its  highways  and  require  licensing 
of  persons  who  wish  to  use  its  highways  "including  nonresidents  operating 
motor  vehicles  in  interstate  or  foreign  commerce".  7  Am.  Jur.  2d,  Auto- 
mobiles and  Highway  Traffic,  §104  (pp.  671,  672). 

Therefore,  the  anomalous  situation  will  arise  where,  for  example,  a 
Virginia  resident  has  a  limited  privilege  to  operate  motor  vehicles  in 
North  Carolina  but  is  absolutely  prohibited  from  driving  in  his  home 
state.  In  an  opinion  of  the  Virginia  Commissioner  of  Motor  Vehicles, 
the  Attorney  General  of  the  Virginia  has  ruled  that  a  limited  driving 
privilege  issued  under  the  provisions  of  G.S.  20-179  (b)  (1)  does  not  con- 
stitute a  valid  license  to  operate  motor  vehicles  upon  the  highways  of 
the  State  of  Virginia. 

Whenever  any  person  is  convicted  of  an  offense  for  which  revocation  or 
suspension  of  driver's  license  is  mandatory,  G.S.  20-24 (a)  requires  the 
court  of  conviction  to  "require  the  surrender"  .  .  .  "of  all  operator's  or 
chauffeur's  licenses  then  held  by  the  person  so  convicted"  and  "forward 
the  same,  together  with  a  record  of  the  conviction,  to  the  Department". 
The  clerk  of  court  is  designated  as  an  agent  of  the  Department  and  au- 
thorized to  issue  a  receipt  for  such  licenses  surrendered,  the  original  of 
which  is  to  be  forwarded  to  the  Department.  The  beginning  date  of  the 
revocation   or   suspension   is   determined   by   the    date   of   this   receipt. 

Additionally,  in  cases  falling  under  the  Limited  Driving  Privilege  Act, 
G.S.  20-179  (b)  (1)  expressly  directs  the  court  to  transmit  to  the  Depart- 
ment "any  operator's  or  chauffeur's  license  in  the  possession  of  the  person 
convicted." 

\ 
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To  require  the  surrender  of  a  valid  driver's  license  issued  by  another 
state  would  be  an  empty  gesture  since  the  North  Carolina  court  cannot 
determine  the  status  of  a  nonresident's  privilege  to  drive  in  his  home 
state.  The  license  is  merely  physical  evidence  of  the  existence  of  the 
privilege  to  drive  in  the  state  wherein  it  was  issued. 

Therefore,  it  is  the  opinion  of  this  office  that  the  term  "operator's  or 
chauffeur's  license"  in  G.S.  20-27 (a)  and  G.S.  20-179  refers  solely  to 
licenses  issued  by  the  State  of  North  Carolina  and  does  not  refer  to  docu- 
ments issued  by  another  state. 

Robert    Morgan,    Attorney    General 
William  W.   Melvin, 
Assistant   Attorney    General 
T.  Buie  Costen,  Staff  Attorney 

21  October  1969 

Subject:  Motor     Vehicles;      Drivers'      Licenses;      Limited     Driving 

Privileges;   Prior  Conviction 

Requested  by:      Mr.  W.  E.  Crosswhite,  Solicitor 
Statesville  Recorder's  Court 

Questions:  (1)      Defendant  was  convicted  of  driving  while  under  the 

influence  ten  years  ago.  Upon  his  conviction  for  a  second 
such  violation  at  the  present  time,  would  he  be  eligible 
for   a   limited   driving  privilege? 

(2)  Would  the  fact  that  the  warrant  does  not  contain 
language  charging  the  violation  as  a  second  or  subsequent 
offense  affect  defendant's  eligibility  for  a  limited  driving 
privilege  ? 

Conclusions:         (1)      A    defendant  who   has   been   previously  convicted   of 

driving    while    under    the    influence    at    any  time    is    not 

eligible  for  a  limited  driving  privilege  under  G.S. 
20-179 (b). 

G.S.  20-179(b)(l)  begins:  "Upon  a  first  conviction 
only  .  .  ."  Before  a  limited  driving  privilege  may  be 
allowed,  it  is  a  prerequisite  that  defendant  have  no  prior 
convictions  of  the  offense. 

The  time  period  between  convictions  is  immaterial.  Before 
a  limited  driving  privilege  may  be  allowed,  it  must  appear 
that  the  conviction  is  defendant's  first  numerical  conviction. 

'  (2)      The  failure  of  the  warrant  to  allege  that  the  violation 

was  a  second  or  subsequent  offense  does  not  affect  de- 
fendant's eligibility  for  a  limited  driving  privilege. 

"For  the  purpose  of  the  limited  driver's  permit,  it  is 
immaterial  that  the  warrant  charges  a  first  offense  when, 
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in  fact,  it  is  a  second  as  the  limiter  driver's  permit  is 
keyed  to  first  convictions  only."  N.C.A.G.  Opinion  of  18 
September  1969  to  Joe  W.  Garrett,  Commissioner  of  Motor 
Vehicles. 

The  sole  effect  of  the  languag^e  of  the  warrant  with 
respect  to  first,  second  or  subsequent  ofl'enses  is  to  deter- 
mine fine  or  imprisonment  which  may  be  imposed  under 
G.S.  20-179 (a).  (Harrell  vs.  Scheidt,  243  N.C.  735  (1956).) 

Robert    Morgan,    Attorney    General 
T.  Buie  Costen,  Staff  Attorney 


24  January  1969 

Subject:  Motor  Vehicles;    Drivers'  Licenses;    Nolo  Contendere   Plea 

Requested  by:      Mr.  Ralph  L.  Rowland 

Commissioner  of  Motor  Vehicles 

Conclusion:  Receipt  of  notice  of  a  final  conviction  based  upon  a  plea 

of  nolo  contendere  of  an  offense  for  which  points  are  pro- 
vided by  G.S.  20-16 (c)  requires  the  Department  of  Motor 
Vehicles  to  assign  the  points  provided  to  the  licensee's 
driving  record. 

This  will  acknowledge  receipt  of  Mr.  Wade's  letter  of  9  January  1969 
wherein  he  states  that  by  reason  of  opinion  of  this  office  issued  on  29 
August  1961  you  do  not  assign  points  upon  notice  that  a  plea  of  nolo 
contendere  was  accepted  in  a  traffic  case. 

In  view  of  certain  language  in  Gibson  v.  Scheidt,  259  N.C.  339  (1963), 
a  review  of  our  prior  opinions  on  this  subject  is  requested. 

The  first  opinion  of  this  office  on  the  subject  was  issued  on  4  March  1960. 
Based  upon  Fox  v.  Scheidt,  241  N.C.  31   (1954),  it  stated: 

"With    regard    to    the    point   system    it   is   my   opinion    that   upon 

receipt   of    a    record    of    conviction,    the    plea    of   nolo    contendere 

I  being  a  valid  conviction,   the  Department  of  Motor  Vehicles  will 

assess  points  and  make  proper  notation  on  the  licensee's  record." 

The  second  opinion  was  issued  on  9  August  1961.  It  refers  to  and  expressly 
withdraws  the  language  quoted  above.  Based  upon  Fox  v.  Scheidt,  supra, 
and  Winesett  v.  Scheidt,  239  N.C.  190  (1953),  it  states: 

"I   have   now  formed   the   opinion   that  it  is   not  mandatory  that 
'  the    Department   assess    points   for    convictions   based    upon    pleas 

of  nolo  contendere  for  purposes  of  the  point  system." 

These  opinions  have  been  reconsidered  in  the  light  of  existing  statutory 
and  case  law  and  comment  with  the  following  result. 
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It  is  the  opinion  of  this  office  that  the  Department,  upon  receipt  of  notice 
of  final  conviction  of  an  offense  for  which  points  are  provided  in  G.S. 
20-16 (c),  should  assign  such  points  irrespective  of  whether  the  records 
show  final  conviction  to  have  been  entered  upon  a  plea  of  nolo  contendere, 
not  guilty,  or  guilty. 

It  is  necessary  to  place  the  plea  of  nolo  contendere  in  its  proper  perspec- 
tive as  it  pertains  to  your  operations  under  the  point  system.  G.S.  20-16 (c) 
requires  assignment  of  points  for  "convictions".  G.S.  20-24 (c)  declares 
that  "conviction  shall  mean  a  final  conviction".  In  order  to  have  a  final 
conviction,  there  must  be  a  judgment  from  which  an  appeal  might  be 
taken.  Barbour  v.  Scheidt,  246  N.C.  169    (1957). 

The  mere  entry  of  a  plea  of  nolo  contendere  is  not  equivalent  to  a  judgment. 
It  is  merely  one  response  that  a  defendant  may  make  to  the  charge  con- 
tained in  the  warrant  or  bill  of  indictment. 

The  legal  effect  of  such  a  response  is  that  the  court  may  proceed  to 
enter  judgment  just  as  if  the  defendant  has  responded  with  a  plea  of 
guilty.  "It  (a  plea  of  nolo  contendere)  authorizes  judgment  as  upon  con- 
viction by  verdict  or  plea  of  guilty."  Fox  v.  Scheidt,  241  N.C.  31,  35,  (1954). 
Unless  prayer  for  judgment  is  continued,  the  court  then  proceeds  to 
enter  judgment.  When  judgment  is  entered,  then,  and  only  then,  does  a 
"final  conviction"  in  the  meaning  of  G.S.  20-24 (c)  exist. 

At  that  point,  G.S.  20-24 (b)  requires  the  court  to  forward  to  the  Depart- 
ment a  record  of  the  conviction  and  G.S.  20-16  (c)  requires  the  Depart- 
ment, upon  receipt  of  such  record,  to  assign  points  if  the  offense  is  one 
for  which  points  are  provided. 

The  cases  of  Fox  v.  Scheidt,  241  N.C.  31  (1954)  and  Mintz  v.  Scheidt, 
241  N.C.  268  (1954)  clearly  establish  that  a  final  conviction  based  upon 
a  plea  of  nolo  contendere  not  only  empowers,  but  requires  the  Department 
to  act  where  mandatory  revocations  or  suspensions  are  involved. 

While  the  suspensions  for  point  accumulation  authorized  by  G.S.  20- 
16(a)  (5)  are  discretionary,  the  assignment  of  points  required  by  G.S. 
20-16 (c)  is  no  less  a  mandatory  act  on  the  part  of  the  Department  than 
its  revocations  for  "drunk  driving"  under  G.S.  20-17(2)  (Fox,  supra)  or 
manslaughter,  under  G.S.  20-17(1)    (Mintz,  supra). 

Prior  to  1959,  the  Department  had  established  an  informal  "point  system" 
which  was  held  unconstitutional  in  Harvell  v.  Scheidt,  249  N.C.  699  (1959). 
The  purpose  of  the  General  Assembly  in  enacting  Chapter  1242,  Session 
Laws  of  1959,  establishing  present  G.S.  20-16 (c)  as  a  statutory  point 
system  was  to  remove  any  discretion  in  the  assignment  of  points  and 
thus  overcome  the  result  of  the  Harvell  case. 

Our  opinion  of  29  August  1961  resulted  from  a  misinterpretation  of  the 
very  narrow  ruling  in  Winesett  v.  Scheidt,  239  N.C.  190  (1953)  which 
overruled  a  discretionary  suspension  by  the  Department  based  upon  a  plea 
of  nolo  contendere. 


40]  ATTORNEY   GENERAL   OPINIONS  425 

The  only  distinction  between  a  plea  of  nolo  contendere  and  a  plea  of 
guilty  is  that  while  the  latter  may  be  put  in  evidence  as  an  admission  by 
the  party  making  it  in  a  separate  proceeding,  the  former  may  not.  Nolo 
contendere  in  North  Carolina,  34  N.C.L.R.  280,  290;  In  re  Stiers,  204  N.C. 
48  (1933)  ;  State  v.  Thomas,  236  N.C.  196   (1952). 

In  Winesett,  the  only  evidence  introduced  to  support  the  fact  of  convic- 
tion (and  subsequent  Departmental  action  based  thereon)  was  a  record 
of  a  plea  of  7iolo  contendere. 

Thus  the  court  held  and  properly  so : 

"The  record  of  a  plea  of  nolo  contendere  in  the  criminal  action 
in  the  Pasquotank  Court  was  not  competent  in  this  proceeding 
...  as  an  admission  of  guilt  nor  should  it  be  held  to  constitute 
sufficient  evidence  to   sustain  .   .   .    (the   Department's  action)." 

It  is  apparent  that  this  holding  in  no  way  detracts  from  the  fact  that 
a  judgment  entered  upon  a  plea  of  nolo   contendere  is  a  final  conviction. 

In  fact,  in  Gibson  v.  Scheidt,  259  N.C.  339,  343    (1963),  the  Court  says: 

"As  a  basis  for  suspension  or  revocation  of  an  operator's  license, 
a  plea  of  nolo  contendere  has  the  same  effect  as  a  conviction  or 
plea  of  guilty  of  such  offense." 

Robert    Morgan,    Attorney    General 
T.  Buie  Costen,  Staff  Attorney 


26  February  1969 

Subject:  Motor  Vehicles;   Drivers'  Licenses;   Non-residents 

Requested  by:      Mr.  Edward  H.  Wade,  Director 
Driver  License  Division 
N.  C.  Department  of  Motor  Vehicles 

Question :  Should  non-res5dent  missionaries  of  the   Church   of  Jesus 

Christ  of  Latter-Day  Saints  temporarily  working  in  North 
Carolina  while  assigned  to  the  Central  Atlantic  States 
Mission  (Virginia,  West  Virginia,  North  Carolina)  be 
required  to  obtain  a  North  Carolina  motor  vehicle  oper- 
rator's  license? 

Conclusion:  If    the    non-resident   missionaries    temporarily   working    in 

North  Carolina  are  at  least  16  years  of  age  and  have  in 
their  immediate  possession  valid  operator's  licenses  from 
their  home  state  or  country  and  are  operating  motor  ve- 
hicles in  this  State  only  as  operators,  they  should  not  be 
required  to  obtain  a  North  Carolina  operator's  license. 
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G.S.  20-8(3)    provides  as  follows: 

"A  nonresident  who  is  at  least  sixteen  (16)  years  of  age  and 
who  has  in  his  immediate  possession  a  valid  operator's  license  issued 
to  him  in  his  home  state  or  country,  may  operate  a  motor  vehicle 
in  this  State  only  as  an  operator;" 

The  non-residents  in  question  are  on  temporary  assignment  to  the  Central 
Atlantic  States  Mission  of  the  Church  of  Jesus  Christ  of  Latter-Day  Saints, 
which  mission  is  comprised  of  the  States  of  Virginia,  West  Virginia  and 
North  Carolina.  Their  domiciles  are  in  jurisdictions  other  than  North 
Carolina.  From  the  information,  they  do  not  intend  to  become  residents 
of  North  Carolina,  are  not  gainfully  employed  in  North  Carolina  and  will 
leave  North  Carolina  upon  completion  of  their  assignments  with  the  Mis- 
sion. Therefore,  they  should  not  be  required  to  obtain  a  North  Carolina 
motor  vehicle  operator's  license  as  they  are  exempt  under  the  provisions 
of  G.S.  20-8(3). 

Robert   Morgan,    Attorney   General 
William  W.  Melvin, 
Assistant  Attorney  General 


24  October  1969 

Subject:  Motor  Vehicles;    Drivers'   Licenses;    Operation   After   Sus- 

pension or  Revocation;  Habitual  Offenders;  Proper  Charge 
If  Apprehended 

Requested  by:      Major  John  Laws,  State  Highway  Patrol 

Question:  What  is  the  proper  charge  to  place  against  a  person  ad- 

judged an  habitual  offender  when  he  is  apprehended  oper- 
ating a  motor  vehicle? 

Conclusion:  Such    person   should   be   charged   with   a  violation   of  G.S. 

20-228 — operating  a  motor  vehicle  during  and  while  a 
judgment  finding  him  (her)  to  be  an  habitual  offender 
and  prohibiting  him  (her)  from  operating  a  motor 
vehicle  on  the  public  highways  of  North  Carolina  is  in 
effect,    said   judgment   having  been   entered    in   the    North 

Carolina  General  Court  of  Justice,  . 

County    Superior    Court    Division,    on . — , 

19 


G.S.  20-228  makes  violation  a  misdemeanor  and  sets  penalty  at  imprison- 
ment for  not  less  than  one  or  more  than  five  years. 

Robert    Morgan,    Attorney    General 
■   '  '^  T.  Buie  Costen,  Staff  Attorney 
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1  April  1970 
Subject: 

Requested  by: 

Questions : 


Conclusions: 


Motor  Vehicles;  Drivers'  Licenses;  Relationship  Between 
Driving-  Without  a  License  and  Driving  While  License 
Suspended  or  Revoked 

Mr.  Charles  B.  Winberry 
Chief  District  Prosecutor 
Seventh  Judicial  District 

(1)  Is  "operating  a  motor  vehicle  without  first  having 
been  licensed  as  an  operator  by  the  Department  of  Motor 
Vehicles  (G.S.  20-7  (a))"  a  lesser  included  offense  of 
"driving-  while  license  suspended  (G.S.  20-28)"  or  "driving 
while  license  revoked    (G.S.  20-28)"? 

(2)  Does  a  successful  prosecution  for  "no  operator's 
license  (G.S.  20-27 (a))"  bar  a  subsequent  prosecution 
for  "driving  while  license  revoked"  or  "driving  while 
license  suspended"  arising  out  of  the  same  fact  situation? 

(1)  No.  The  two  are  separate  and  distinct  offenses. 
A  violation  of  G.S.  20-7 (a)  consists  of  driving  a  motor 
vehicle  before  obtaining  a  valid  operator's  license  or 
after  expiration  [See  G.S.  20-7  (f)]  of  an  operator's  license. 
A  violation  of  G.S.  20-28  consists  of  driving  a  motor  ve- 
hicle during  a  period  while  the  individual's  driver's  license 
has  been  suspended  or  revoked  by  positive  administrative 
action  of  the  Department  of  Motor  Vehicles. 

(2)  No.  The  two  are  separate  and  distinct  offenses. 
However,  it  appears  that  in  such  situations,  the  convic- 
tion of  driving  without  an  operator's  license  has  usually 
occurred  through  mistake  of  law  or  fact  and  we  are  in- 
clined to  the  view  that  a  second  prosecution  arising  from 
the  same  factual  situation  would  be  ill-advised. 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant  Attorney  General 
T.  Buie  Costen,  Staff  Attorney 


24  October  1969 

Subject:  Motor  Vehicles;  Drivers'  Licenses;  Resident;  Definition  of 

Requested  by:     Major  John  Laws 

State  Highway  Patrol 

Question:  What  determines  whether  a  person   is  a  resident  of  this 

State  for  the  purpose  of  requiring  that  he  obtain  a  driver's 
license? 
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Conclusion:  Residence  or  domicile  is  largely  a  matter  of  intention.  A 

person  becomes  a  resident  of  this  State  when  he  moves 
his  place  of  abode  into  the  State  for  more  than  temporary 
or  transitory  purposes. 

"Any  person  who  resides  within  this  State  for  other  than  a  temporary 
or  transitory  purpose  for  more  than  six  months  shall  be  presumed  to  be 
a  resident  of  this  State"  for  purposes  of  requiring  a  North  Carolina 
driver's  license.   (G.S.  20-6.) 

G.S.  20-6  defines  "nonresident"  as  "any  person  whose  legal  residence  is 
in  some  state  other  than  North  Carolina,  or  in  a  foreign  county"  and 
G.S.  20-7 (a)  and  20-8  exempt  some  nonresidents  from  the  requirement 
of  a  driver's  license. 

The  test  is  intention — does  the  person  intend  to  live  within  this  State, 
to  make  this  State  his  home?  Intention  can  be  ascertained  from  the  facts 
of  the  case.  Does  the  person  occupy  a  home  within  this  State?  Does  his 
family?  Is  he  gainfully  employed  within  the  State?  Does  he  vote  here, 
pay  income  taxes  here?  If  so,  he  may  be  a  resident  regardless  of  whether 
or  not  he  has  been  here  for  a  period  of  six  months. 

Once  a  residence  is  acquired,  it  continues  until  an  intention  to  change 
residence  to  another  state  is  clearly  manifested.  (See  G.S.  20-6  and  G.S. 
20-38(26).) 

-  Robert   Morgan,    Attorney   General 

T.  Buie  Costen,  Staff  Attorney 

5  September  1969 

Subject:  Motor    Vehicles;     Drivers'    Licenses;     Suspensions;     Time 

Suspension  Begins 

Requested  by:      Mr.   Benjamin   D.   Seymour,  Assistant  Director 
Drivers  License  Division 
North  Carolina  Department  of  Motor  Vehicles 

Question:  The  pertinent  language  of  a  typical  suspension  order  is  as 

follows : 

"EFFECTIVE  JUN.  06,  1969  YOUR  NORTH  CAROLINA 
MOTOR  VEHICLE  DRIVING  PRIVILEGE  IS  SUS- 
PENDED FOR  SPEEDING  OVER  55  MPH  AND  RECK- 
LESS  DRIVING— G.S.  20-16A-9." 

Does  the  period  of  suspension  commence  at  the  beginning 
or  the  end  of  the  day  specified? 

Conclusion:  The    period    of    suspension    commences    at    the    beginning 

(12:01  A.M.)   of  the  day  specified. 

Although  some  motor  vehicle  statutes  expressly  specify  the  moment  when 
an  event  takes  place   (Example — Vehicle  registration  plates  expire  at  mid- 
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night  on  December  31st — G.S.  20-65),  the  statutes  do  not  expressly  specify 
the  moment  of  the  day  upon  which  suspensions  or  revocations  become 
effective. 

The  General  Statute  controlling  computation  of  time  is  inapplicable  since 
it  is  designed  to  control  the  time  "within  which  an  act  is  to  be  done" 
(G.S.  1-593)  virhereas  in  the  instant  case  w^e  are  called  upon  to  determine 
the  time  at  which  an  act  becomes  effective. 

"As  a  general  rule  in  the  computation  of  time,  a  day  is  to  be 
considered  as  an  indivisible  unit  or  period  of  time  which  has 
its  beginning  coincident  with  the  first  moment  of  the  day." 
86   C.J.S.,   Time   §    16. 

A  day  is  "the  period  of  twenty-four  hours  extending  from  midnight  to 
midnight"  .  .  .  "and  is  generally  understood  to  have  this  meaning  unless 
its  meaning  is  in  some  way  restricted.  Thus  a  day  as  used  in  this  sense 
commences  at  midnight  and  ends  at  midnight."  86  C.J.S.,  Time  §  12. 

We  are  determining  the  point  of  beginning  of  a  civil  penalty.  A  close 
analogy  is  presented  in  86  C.J.S.,  Time  §  13.8: 

"In  computing  a  term  of  imprisonment  for  a  civil  offense,  the 
term  commences  on  the  instant  of  commitment  and  includes  the 
day   of   commitment." 

In  order  to  forestall  any  possibility  of  future  misunderstanding,  the 
Attorney  General  suggests  that  the  Department  of  Motor  Vehicles  revise 
its  notices  to  specify  time  as  well  as  date. 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant  Attorney  General 
T.  Buie  Costen,  Staff  Attorney 

27  January  1970 

Subject:  Motor  Vehicles;    Drunken   Driving;    Blood   Test  to   Deter- 

mine  Alcoholic   Content;    Persons   Qualified   to   Give 

Requested  by:      Dr.  Jacob  Koomen 

State  Health  Director 

Question:  Who  constitutes  "other  qualified  persons"   under  the  pro- 

visions of  G.S.  20-139.1  (c)  which  reads:  "When  a  person 
shall  submit  to  a  blood  test  at  the  request  of  a  law  enforce- 
ment officer  under  the  provisions  of  G.S.  20-16.2  only  a 
physician  may  withdraw  blood  for  the  purpose  of  deter- 
mining the  alcoholic  content  therein."  .  .  .? 

Conclusion:  "Other    qualified    persons"    under    the    provisions    of    G.S. 

20-139.1  (c)  means  a  person  qualified  in  fact,  i.e.,  those 
persons  who  by  training   and   experience   are   qualified   in 
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25  May  1970 
Subject: 


Requested  by: 


Question : 


Conclusion : 


the  opinion  of  a  medical  doctor  to  withdraw  blood  for 
analysis  from  the  human  body,  without  injury,  and  who 
are  acting  under  the  supervision  and  control  of  such  doctor. 

Robert   Morgan,    Attorney   General 
William    W.    Melvin, 
Assistant  Attorney  General 


Motor  Vehicles;  Drunken  Driving;  Chemical  Test  of  Blood 
to    Determine    Alcoholic    Content 

Colonel  Edwin  C.  Guy,  Commander 
State  Highway  Patrol 

Assuming  as  a  result  of  an  accident  investigation,  a 
law  enforcement  officer  has  reasonable  grounds  to  believe 
a  person  was  driving  while  under  the  influence  of  intoxi- 
cating liquor,  may  he  designate  a  chemical  test  of  the 
person's  blood  to  determine  the  alcoholic  content  although 
the  person  being  tested  is  unconscious  and  no  arrest  has 
been   made   as   required   in    G.S.   20-16.2 (a)? 

No.  A  person  must  be  arrested  for  an  offense  arising 
out  of  acts  alleged  to  have  been  committed  while  driving 
a  motor  vehicle  while  under  the  influence  of  intoxicating 
liquor  before  a  chemical  test  may  be  required  pursuant  to 
G.S.  20-16.2. 

Robert    Morgan,    Attorney    General 
William    W.    Melvin, 
Assistant   Attorney   General 
T.  Buie  Costen,  Staff  Attorney 

25  February  1970 

Subject:  Motor  Vehicles;  Drunken  Driving;  Probable  Cause 

Requested  by :     Honorable  George  H.  Martin 
Magistrate,  Clay  County 

Question:  If    a    person    under    arrest   for    driving    while    under    the 

influence  of  intoxicating  liquor  registers  a  blood  alcohol 
level  of  less  than  .10,  does  a  magistrate  have  probable 
cause  to  issue  the  warrant  charging  him  with  driving 
while  under  the  influence  of  intoxicating  liquor? 

Conclusion:  Each  case  must  stand  upon  its  own  merits.  If  the  arresting 

officer  swears  that,  in  his  opinion,  the  defendant  was  under 
the  influence  of  intoxicating  liquor  and  the  magistrate 
believes  his  testimony,  sufficient  evidence  exists  to  justify 
issuance  of  the  warrant  irregardless  of  the  blood  alcohol 
level. 
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The  ultimate  test  of  innocence  or  guilt  of  the  crime  of  driving  while  under 
the  influence  of  intoxicating  liquor  is  whether  the  defendant's  mental  or 
physical  faculties,  or  both,  were  materially  impaired  by  the  consumption 
of  intoxicating  beverages.  State  v.  Carroll,  226  N.C.  237   (1946). 

G.S.  20-139.1  (a)  creates  an  evidentiary  presumption  that  a  person  with 
a  blood  alcohol  level  of  .10  or  above  is  under  the  influence  of  intoxicating 
liquor.  It  is  not  a  conclusive  presumption  and  persons  with  a  higher 
blood  alcohol  level  may  be  acquitted  if  the  court,  applying  the  ultimate 
test,  finds  their  faculties  not  to  be  impaired.  State  v.  Cooke,  270  N.C.  644 
(1967). 

Likewise,  persons  with  blood  alcohol  levels  of  less  than  .10  may  be 
convicted  if  the  court,  applying  the  ultimate  test,  finds  their  faculties  to 
be  impaired. 

Conviction  does  not  depend  upon  the  result  of  a  blood  alcohol  test.  The 
opinion  of  lay  witnesses  is  sufficient  to  convict.  State  v.  Blankenship,  229 
N.C.  589  (1948). 

Robert    Morgan,    Attorney    General 
William    W.    Melvin, 
Assistant   Attorney   General 
T,  Buie  Costen,  Staff  Attorney 

20  February  1969 

Subject:  Motor  Vehicles;  Equipment;  Requirements  to  Wear  Motor- 

cycle Safety   Helmets 

Requested  by:     Mr.  William  E.  Crosswhite 

Solicitor  of  Statesville  Recorder's  Court 

Question:  Do  the  provisions  of  G.S.  20-140.2 (b)  require  police  officers 

operating  three-wheeled  motorcycles  to  wear  safety  helmets 
or  are  they  excluded  by  virtue  of  G.S.  20-38 (20) d? 

Conclusion:  Police    officers    operating    three-wheeled    motorcycles    are 

excluded  from  the  provisions  of  G.S.  20-140.2  (b)  by  virtue 
of  the  definition  of  a  motorcycle  appearing  as  20-38  (20)  d. 

G.S.  20-140.2 (b)  :  'Wo  motorcycle  shall  be  operated  upon  the  streets  and 
highways  of  this  State  unless  the  operator  and  all  passengers  thereon 
wear  safety  helmets  of  a  type  approved  by  the  Commissioner  of  Motor 
Vehicles.  No  person  shall  operate  a  motorcycle  upon  the  streets  and  high- 
ways of  this  State  when  the  number  of  persons  upon  such  motorcycle,  in- 
cluding the  operator,  shall  exceed  the  number  of  persons  of  which  it  was 
designed  to  carry.  Violation  of  any  provision  of  this  subsection  shall  not 
be  considered  negligence  per  se  or  contributory  negligence  per  se  in  any 
civil    action." 

G.S.  20-38:  "Definitions  of  words  and  phrases — The  following  words  and 
phrases  when   used   in  this  article   shall,  for  the   purpose   of   this   article, 
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have  the  meanings  respectively  prescribed  to  them  in  this  section,  except 

in  those  instances  where  the  context  clearly  indicated  a  different  meaning: 

i( 

"(20)d.  Motorcycle.  Every  motor  vehicle  having  a  saddle  for  the  use  of  a 
rider  and  designed  to  travel  on  not  more  than  three  wheels  in  contact 
with  the  ground,  including  motor  scooters  and  motor-driven  bicycles,  but 
excluding  tractors  and  utility  vehicles  equipped  with  an  additional  form 
of  device  designated  to  transport  property,  and  three-wheeled  vehicles 
while  being  used  by  law-enforcement  agencies". 

Robert   Morgan,   Attorney   General 
William    W.    Melvin, 
Assistant  Attorney   General 


2  January  1970 

Subject:  Motor  Vehicles;  Equipment  and  Construction;  Marking  of 

Vehicles  Required  to  Stop  at  Railroad  Crossings 

Requested  by:     Mr.  Joe  W.  Garrett,  Commissioner 
Department  of  Motor  Vehicles 

Question:  G.S.    20-143.1  (d)     requires    vehicles    which    must    stop    at 

railroad  crossings  to  be  conspicuously  marked  with  the 
words  "THIS  VEHICLE  STOPS  AT  ALL  RAILROAD 
CROSSINGS".  Is  a  marking  "THIS  VEHICLE  STOPS 
AT  RAILROAD  CROSSINGS"  sufficient  compliance  with 
the    statute? 

Conclusion:  A    marking   "THIS    VEHICLE    STOPS    AT    RAILROAD 

CROSSINGS"  is  sufficient  compliance  with  this  portion  of 
G.S.  20-143.1  (d). 

Statutes  dealing  with  the  same  subject  matter  must  be  construed  in 
para  materia.  7  Strong,  North  Carolina  Index  2d,  Statutes,  §5,  p.  75. 

Although  G.S.  20-143.1  (d)  uses  the  term  "ALL  RAILROAD  CROSSINGS", 
G.S.  20-143.1  (b)  specifically  exempts  five  types  of  railroad  crossings  from 
the  requirements  of  the  statute. 

Since  such  vehicles  are  not  in  fact  required  to  stop  at  all  railroad  cross- 
ings, the  marking  described  above  is  considered  sufficient  compliance  with 
this  portion  of  the  statute. 

Robert    Morgan,    Attorney    General 
T.  Buie  Costen,  Staff  Attorney 


3  February  1969 

Subject:  Motor  Vehicles;   Equipment  and  Construction;   Overloads; 

Length  Limitations  on  Vehicles 
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Requested  by:     Mr.   Gonzalie   Rivers,   Assistant  Director 
License  and  Safety  Inspection  Division 
North  Carolina   Department  of  Motor  Vehicles 

Questions:  (1)      Do    the    length    limitations    as    set    forth    in    G.S. 

20-116 (d)  (e)  apply  to  the  vehicle  only,  or  does  this  length 
limitation  apply  to  the  vehicle  and  load? 

(2)  Could  the  combination  of  vehicles  described  in  the 
example  below  be  operated  during  daylight  hours  and 
nighttime  if  the  load  is  properly  flagged  and  equipped 
with    adequate    lights? 

EXAMPLE :  A  combination  of  vehicles  with  a  length  of 
52  feet,  inclusive  of  front  and  rear  bumpers,  transporting 
a  load  of  poles  with  an  overhang  of  8  feet  beyond  the 
rear   bumper,    making   a   total    overall    length    of    60   feet. 

Conclusions:  (1)  The  length  limitations  set  forth  in  G.S.  20-116(d)  (e) 
do  not  apply  to  the  vehicles  only.  The  apply  to  the  com- 
bination  of   load   and   vehicles. 

(2)  The  combination  of  load  and  vehicles  described,  if 
properly  flagged  as  required  by  G.S.  20-117,  may  be 
operated  during  daylight  hours.  During  nighttime  hours, 
such  combination  could  only  be  operated  by  "a  public  utility 
when  required  for  emergency  repair  of  public  service 
facilities  or  properties"  and  clearance  and  marker  lamps 
clearly   marking  the   dimension   of  the   load   are   required. 

The  statutes  limiting  length  of  vehicles  and  combinations  of  vehicles 
I  are  intended  to  promote  safety.  Ratliff  v.  Duke  Power  Co.,  268  N.C.  605 
(1966)  ;  Weavil  v.  Myers,  243  N.C.  386  (1955)  ;  Lyday  v.  So.  Railway  Co., 
253  N.C.  687  (1960).  This  purpose  would  be  thwarted  if  they  could  be 
circumvented  by  the  simple  expedient  of  lengthening  the  load  as  opposed 
to  the  vehicle. 

When   the    Legislature   has    intended   to    allow   exceptions,   it   has   done    so 
expressly.    Examples    are: 

i  (1)  A  passenger  bus  with  three  axles  is  specifically  exempted  from  the 
single  vehicle  length  of  thirty-five  feet  and  allowed  a  length  of 
forty  feet.    (G.S.  20-1 16(d).) 

(2)  During  daylight  only,  any  person  may  exceed  the  fifty-five  foot 
limitation  for  two-vehicle  combinations  when  "transporting  poles, 
pipe,  machinery  or  other  objects  of  a  structural  nature  which  cannot 
be  readily  dismembered".    (G.S.  20-116 (e).) 

(3)  During  nighttime  hours,  vehicles  transporting  such  objects  operated 
by  public  utilities  in  emergency  situations  may  exceed  the  fifty-five 
foot  limit  but  clearance  and  marker  lamps  are  required.  (G.S. 
20-116(e).) 
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(4)      Wreckers  are  permitted  to  tow  any  tractor-trailer  combination  in  an 
emergency.   (G.S.  20-116 (e).) 

Perhaps  any  existing  confusion  stems  from  two  other  statutes.  G.S.  20- 
116(f)  prohibits  any  load  from  extending  more  than  three  feet  beyond 
front  wheels  or  front  bumper.  G.S.  20-117  requires  red  flag  (daylight)  and 
red  light  (darkness)  at  the  end  of  all  loads  which  extend  more  than  four 
feet  beyond  the  rear  end  of  the  bed  or  body  of  the  vehicle.  In  the 
opinion  of  this  office,  these  two  statutes  were  not  intended  to  enlarge 
the  length  limitations  set  by  G.S.  20-116  (d)   and   (e). 


Robert    Morgan,    Attorney    General 
William    W.    Melvin, 
Assistant  Attorney   General 
T.  Buie  Costen,  Staff  Attorney 


13  November  1969 

Subject:  Motor  Vehicles;   Evidence;  Impeachment;  Use  of  Certified 

Master  Driver  License  Check  For 

Requested  by:     Mr.  F.  Ogden  Parker 
Chief  Prosecutor 
8th  Judicial  District 

Questions:  (1)      Upon  plea   of  not  guilty  may  the   solictor  hand   up 

to  the  judge  prior  to  verdict,  a  certified  master  driving 
license  record  to  contradict  a  defendant  who  upon  cross 
examination  admits  part  and  denies  part  of  his  prior 
traffic  law  convictions? 

(  ■         (2)      May  the   State   use  extrinsic  evidence  to  impeach   a 

defendant  relative  to  prior  convictions  of  motor  vehicle 
law   violations? 

Conclusions:         (1)      No. 

(2)      No. 

"With  respect  to  all  other  collateral  matters  the  cross- 
examining  party  is  bound  by  the  witness's  answer  and 
may  not  contradict  it  by  extrinsic  testimony.  This  rule 
applies  to  previous  statements  of  the  witness  inconsistent 
with  his  testimony  concerning  immaterial  matters,  to 
irrelevant  facts  inquired  about  on  cross-examination  to 
test  his  observation  or  memory,  and  to  specific  instances 
of  misconduct  relevant  only  on  the  question  of  the  wit- 
ness's moral  character.  Thus  the  witness's  denial  of  his 
conviction  of  crime  may  not  be  contradicted  by  introducing 
the  record  of  his  conviction. 
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"The  court  has  not  until  recently  suggested  a  definite 
standard  for  determining  what  is  material  and  what  is 
collateral  within  the  meaning  of  the  present  rule,  and  the 
decisions  have  not  been  entirely  consistent.  In  a  recent 
case,  however,  the  court  tentatively  adopted  the  test  of 
whether  the  evidence  offered  in  contradiction  would  be 
admissible  if  tendered  for  some  purpose  other  than  mere 
contradition;  or,  in  the  case  of  prior  inconsistent  state- 
ments, whether  evidence  of  the  facts  stated  would  be  so 
admissible."  Stansbury,  N.C.  Evidence,  2d  §48  (3),  pages 
96,  97  &  98. 

Irregardless  of  the  status  of  a  properly  certified  master  driving  license 
check  prior  to  conviction,  after  conviction  it  is  proper  for  the  court  to 
consider  same  in  determination  of  sentence.  (See  State  v.  Pope,  257  N.C. 
326.) 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant  Attorney  General 


21  February  1969 

Subject:  Motor    Vehicles;    Financial    Responsibility    Act    of    1953; 

Applicability  to  Unsatisfied  Judgments  Arising  Out  of 
Accidents    on    Private    Property 

Requested  by:     Mr.  Edward  H.  Wade,  Director 
Drivers  License  Division 
N.  C.  Department  of  Motor  Vehicles 

Question:  Does   G.S.    20-279.13   require   suspension   of   driving   privi- 

lege upon  receipt  of  copy  of  judgment  [unsatisfied  for 
more  than  sixty  days]  arising  out  of  a  motor  vehicle  acci- 
dent occurring  on  private  property? 

Conclusion:  The  mandatory   provisions  of  G.S.   20-279.13   require   sus- 

pension of  driving  privileges  upon  receipt  of  such  a 
judgment  rendered  by  any  court  of  competent  jurisdiction. 
The  fact  that  the  accident  occurred  on  private  property, 
as  distinguished  from  public  highways  or  public  property, 
is  immaterial. 

On    8    February    1954,    this    oflftce    issued    an    opinion    on    this    subject    to 
Commissioner   Edward   Scheidt.   The   full   text  of  that  opinion   is: 

"You  are  advised  that,  in  my  opinion,  the  Motor  Vehicle  Safety 
and  Financial  Responsibility  Act  of  1953  does  not  apply  to  motor 
vehicle  accidents  occurring  on  private  property." 

No  reasoning  or  citation  of  authority  appears  therein. 
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On  August  3,  1956,  Assistant  Attorney  General  Robert  E.  Giles  wrote 
an  advisory  letter  in  the  case  of  Jasper  Milton  Pearce  vs.  Edward  Scheldt, 
Commissioner  of  Motor  Vehicles,   stating; 

"It  is  my  opinion  that  this  information  is  sufficient  on  which  the 
Department  can  base  a  finding  that  the  judgment  in  this  case 
arose  out  of  an  accident  occurring  on  private  property,  and  in 
accordance  with  the  established  interpretation  of  the  Motor  Vehicle 
Safety  Responsibility  Act  of  1953,  the  Department  does  not  have 
the  authority  to  suspend  a  license  for  such  an  unsatisfied 
judgment." 

The  words  "established  interpretation  of  the  Motor  Vehicle  Safety  and 
Financial  Responsibility  Act  of  1953"  apparently  refer  to  the  opinion 
of  8  February  1954. 

The   opinion   of   8   February    1954   and   advisory  letter  of   3   August   1956 
are  hereby  overruled  and  expressly  withdrawn. 
G.S.  20-279.13 (a)    provides  as  follows: 

"(a)  The  Commissioner,  upon  the  receipt  of  a  certified  copy  of 
a  judgment,  which  has  remained  unsatisfied  for  a  period  of  sixty 
(60)  days,  shall  forthwith  suspend  the  license  and  any  non- 
resident's operating  privilege  of  any  person  against  whom  such 
judgment  was  rendered,  except  as  hereinafter  otherwise  pro- 
vided in  this  section  and  in  §  20-279,16." 

Other  provisions  of  G.S.  20-279.13  and  the  provisions  of  G.S.  20-279.16 
concern  other  matters  and  have  no  application  to  the  situation  presented 
by  this  question. 

The  use  of  the  words  "shall  forthwith"  clearly  indicates  that  the  sus- 
pension under  this  section  is  mandatory.  A  mandatory  act  is  the  mere 
performance  of  a  ministerial  duty.  Fox  v.  Scheldt,  241  N.C.  31   (1954). 

The    word    "judgment"    employed    in    G.S.    20-279.13    is    defined    by    G.S.    ( 
20-279.1(3)  as  follows: 

"Any  judgment  .  .  .  rendered  by  a  court  of  competent  juris- 
diction of  any  state  or  of  the  United  States,  upon  a  cause  of  action 
arising  out  of  the  ownership,  maintenance  or  use  of  a  motor 
vehicle,  for  damages  .  .  .  (either  personal  injuries  or  property 
damage)  ...  or  upon  a  cause  of  action  or  an  agreement  for  settle- 
ment for  such  damages." 

There  is  no  provision  excluding  accidents  occurring  on  private  property 
from  the  operation  of  the  above  definition. 

It  is  clear  that  the  suspension  involved  depends  solely  upon  the  judgment 
and  that  the  location  of  the  accident  involved  is  immaterial. 

Robert   Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant   Attorney   General 
.  .  T,  Buie  Costen,  Staff  Attorney 
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16  March  1970 

Subject:  Motor  Vehicles;    Gross  Receipts  Tax  on   Common   Carrier 

Under  Lease  Agreement 

Requested  by:      Mr.  Victor  Hines,  Director 
Common  Tax  Division 
North  Carolina  Department  of  Revenue 

Question:  Should    common    carriers    of    property    (household    goods) 

electing  to  license  their  equipment  with  gross  receipts 
plates  report  as  taxable  revenue  received  for  booking  a 
move  under  agreement  with  van  line  (holder  of  authority) 
when  property  is  also  hauled  by  booking  carrier  under 
lease  agreement  with  van  line    (holder  of  authority)? 

Example:  Gross  line-haul  revenue,  based  upon  miles  and /or 
weight,  is  $200.  The  (agent)  common  carrier  books  and 
hauls  the  load,  for  which  he  is  paid  (example  only)  72% 
for  the  line-haul  revenue  for  hauling  and  20%  of  the 
line-haul  revenue  for  booking  the  move. 

Conclusion:  Total  revenue  received  should  be  reported;  this  would  in- 

clude booking  fee  and  portion  of  line-haul  revenue  re- 
ceived for  transporting  goods. 

The  common  carrier  having  elected  to  pay  its  registration  fees  under 
the  gross  revenue  tax  method  of  arriving  at  the  amount  of  such  regis- 
tration must  include  all  revenue  derived  from  its  operation  except  as 
provided  in  G.S.  20-89. 

The  van  line  (holder  of  authority)  if  operating  on  gross  receipt  plates 
would  only  show  the  8%  retained  as  earnings,  the  remainder  (92%) 
being  shown  as  payout. 

Robert    Morgan,    Attorney    General 
0.  William  W.  Melvin, 

Assistant   Attorney   General 


24  July  1969 
Subject: 


Requested  by: 


Question: 


Motor  Vehicles;  Junked  and  Abandoned  Motor  Vehicles 
Left  on   Highway  Right-of -Way ;    Disposition  of 

Mr.  F.  L.  Hutchinson 

Division  Engineer 

State  Highway  Commission 

What  is  the  procedure  for  disposing  of  abandoned  junked 
motor  vehicles  removed  from  the  highway  right  of  way 
by  the  State  Highway  Commission  and  now  stored  in  the 
Highway  Commission  maintenance  lot? 
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Conclusion:  The  Highway  Commission  may  dispose  of  the   abandoned 

junked  motor  vehicles  in  the  same  manner  as  any  other 
junk  removed  from  the  highway  right  of  way.  The  Depart- 
ment of  Motor  Vehicles  should  be  notified  of  such  disposi- 
tion of  each  vehicle  and  furnished  a  description  along 
with  any  identifying  information  which  may  be  found  on 
the  vehicles. 

In  a  letter  of  July  1,  1969,  the  facts  indicate  that  the  Highway  Com- 
mission has  accumulated  approximately  thirty  junked  and  stripped 
motor  vehicles,  which  have  been  removed  from  the  highway  rights  of  way 
in  that  highway  division,  and  stored  in  the  highway  maintenance  lot  in 
Asheville.  All  of  the  vehicles  have  been  stripped  and  none  have  motors, 
or  they  only  have  partial  motors.  Almost  all  of  them  have  had  the 
transmission  removed  and  only  a  few  have  any  wheels.  It  appears  that 
none  of  the  vehicles  have  any  value  over  and  above  the  cost  of  towing. 
The  maintenance  lot  is  now  full  and  the  Division  Engineer  wants  to 
dispose  of  the  vehicles. 

G.S.  20-219.1  provides  that  any  motor  vehicle  left  parked  and  unattended 
or  abandoned  on  any  public  highway  shall  at  the  discretion  of  any  full 
time  law  enforcement  officer  be  towed  to  a  place  of  safety  and  storage. 
The  statute  makes  no  provision  for  the  disposal  of  such  abandoned  vehicles 
after  they  have  been  stored. 

G.S.  14-399  provides  that  it  is  unlawful  to  place  or  leave  scrapped  auto- 
mobiles, trucks  or  parts  thereof  on  the  right  of  way  of  any  State  highway 
or  public  road.  The  placing  and  the  leaving  of  junked  automobiles  on 
the  right  of  way  is  made  a  continuing  misdemeanor.  The  State  Highway 
Commission  has  passed  an  ordinance  similar  to  this  statute  prohibiting 
the  placing  and  the  leaving  of  junked  motor  vehicles  on  the  highway  right 
of  way.  The  apparent  policy  determined  by  the  Legislature  is  that  the 
junked  vehicles  left  on  the  highway  right  of  way  are  hazardous,  un- 
sightly and  a  nuisance.  I  do  not  believe  that  the  law  requires  the  High- 
way Commission  to  incur  the  expense  of  storing  indefinitely  in  a  place 
of  safety,  such  junked  vehicles  having  no  value. 

The  State  Highway  Commission  has  the  duty  of  maintaining  its  high- 
ways by  keeping  the  right  of  way  cleared  of  trash,  junk,  litter  and  all  other 
things  in  that  category.  DeBruhl  v.  SHC,  245  N.C.  139;  G.S.  136-18(7); 
C.C.T.  Equipment  Co.  v.  Hertz,  256  N.C.  277.  The  Legislature  has  given 
municipalities  specific  authority  to  pass  ordinances  to  dispose  of  abandoned 
junked  motor  vehicles  by  destroying  them,  and  by  other  means.  G.S. 
160-200(44).  A  junked  motor  vehicle  is  defined  in  that  statute  as  one 
found  to  be  inoperable,  dismantled  or  damaged,  five  years  old  or  older, 
and  worth  less  than  $50.  An  examination  of  the  discription  of  each  of 
the  vehicles  furnished  this  office  and  of  the  photographs  indicate  that  each 
vehicle  is  inoperable,  dismantled  or  damaged,  at  least  five  years  old  and 
obviously  worth  less  than  $50. 
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I  see  no  reason  why  the  junked  vehicles  now  stored  in  the  highway  mainte- 
nance lot  cannot  be  disposed  of  as  any  other  junk  and  trash  found  on 
the  right  of  way.  I  see  no  objection  to  destroying  them  or  disposing  of 
them  in  the  conservation  project  suggested  in  the  letter  of  July  1,  1969. 
The  Department  of  Motor  Vehicles  must  be  notified  of  such  disposal  and 
furnished  a  description  of  each  vehicle  along  with  any  identification  which 
might  be  helpful,  such  as  motor  numbers,  serial  numbers  and  the  make 
and  model  of  the  vehicles. 

Robert    Morgan,    Attorney    General 
Eugene  A.   Smith,  Trial  Attorney 


29  January  1970 


Subject: 


Requested  by: 


Motor  Vehicles; 
tain  Veterans 


Registration  Plates;   Free  Plates  to  Cer- 


Mr.  Charles  A.  Beddingfield 

Assistant  Director 

North  Carolina  Department  of  Veterans  Affairs 

Question:  Does  a  veteran  of  World  War  I,  World  War  II,  Korean 

service  or  Vietnam  service  whose  100  per  cent  disability 
is  connected  with  a  peacetime  period  of  service  meet  the 
requirements  for  a  free  motor  vehicle  registration  plate? 

Conclusion :  A    veteran    of   the   wartime    conflicts    stated    above    in   the 

question,    who    has    a    100    per    cent    disability    which    is 

service-connected    but    is    a    disability    connected    with    a 

peacetime  period  of  service,   is  entitled  to  and  is  egilible 

to  be  issued  a  free  motor  vehicle  registration  plate. 

This  question  arises  upon  a  letter  sent  to  the  North  Carolina  Department 
of  Veterans  Affairs,  and  a  copy  of  this  letter  is  attached  to  this  ruling. 
The  veteran  in  question  is  rated  as  100  per  cent  service-connected  disabled. 
He  served  in  the  Korean  conflict  and  was  discharged  in  August,  1953. 
On  December  17,  1954,  he  entered  the  United  States  Air  Force  and  was 
medically  retired  from  the  USAF  May  13,  1960.  As  stated  above,  this 
veteran  is  rated  as  100  per  cent  service-connected  disabled,  which  disable- 
ment was  incurred  during  a  period  of  peacetime  service.  The  question, 
therefore,  arises  as  to  whether  or  not  he  is  entitled  to  a  free  registration 
plate. 

The  Motor  Vehicles  Department  of  North  Carolina  accepts  the  disability 
rating  fixed  by  the  Veterans  Administration  of  the  United  States.  This 
Administration  has  established  procedures  for  adjudicating  disability 
and  also  a  division  that  fixes  the  disability  rating.  It  seems  beyond  question 
that  the  veteran  in  question  has  a  100  per  cent  disability  rating  con- 
nected with  peacetime  service. 

The  basic  entitlement  to  disability  compensation  is  found  in  the  federal 
statutes,    and    we   begin    our    statutory   references   with    38    U.S.C.A.    310. 
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This  gives  the  basic  entitlement  for  disabilities  incurred  during  a  period  of 
war.  It  is  not  necessary  to  give  the  various  degrees  of  disability  ratings. 
In  38  U.S.C.A.  331,  we  find  the  basic  entitlement  for  disabilities  incurred 
in  line  of  duty  "during  other  than  a  period  of  war."  Thus  we  have  two 
fundamental  types  of  disability  compensation,  one  of  which  is  based  upon 
disabilities  incurred  during  a  period  of  war,  and  the  other  one  is  based  upon 
disabilities  "during  other  than  a  period  of  war."  Both  types  of  disabilities 
are  service-connected  and  must  be  incurred  in  line  of  duty,  and  both  types 
of  disability  are  compensable  according  to  adjudications  and  ratings  estab- 
lished by  the  Veterans  Administration  of  the  United   States. 

G.S.  20-81.4  provides  for  the  issuance  of  free  registration  plates  to  dis- 
abled veterans  for  one  automobile  or  one  pick-up  truck,  where  the  truck 
is  the  veteran's  mode  of  transportation  and  not  used  for  hire,  in  two  cases: 
(1)  where  the  disabled  veteran  is  a  veteran  of  World  War  I,  World 
War  II,  Korean  Service  or  Vietnam  Service,  having  served  in  the  military, 
naval,  marine  or  air  service  of  the  United  States,  who  is  a  resident  of 
North  Carolina  and  who  is  entitled  to  compensation  under  the  laws  ad- 
ministered by  the  Veterans  Administration  and  who  is  rated  as  100  per 
cent  service-connected  disabled;  or  (2)  who  has  suffered  one  or  more  of 
the  following  due  to  disability  incurred  in  or  aggravated  by  active 
military,  naval,  marine  or  air  service  of  the  United  States  during  one 
or  more  conflicts.  Then  follows  a  list  of  injuries  for  the  purpose  of  this 
entitlement,  such  as  loss  or  use  of  one  or  both  feet  and  the  same  as  to  one 
or  both  hands,  and  the  impairment  of  vision.  It  is  to  be  noted  that  these 
two  classes  of  entitlement  to  free  registration  plates  are  written  in  the 
disjunctive.  There  is  no  question  but  what  the  entitlement  which  we  have 
designated  as  "(2)"  above  is  based  upon  a  disability  incurred  in  active 
service  in  the  armed  forces  "during  one  or  more  conflicts."  This  type  of 
entitlement  to  free  registration  plates  is  based  upon  war-connected  service 
as  the  source  of  the  disablement.  However,  the  entitlement  which  is 
referred  to  above  by  us  as  "(1)"  is  based  upon  service  in  certain  wars 
or  conflicts  in  which  the  United  States  has  been  engaged;  that  is,  one 
must  be  a  veteran  of  these  conflicts,  but  the  disability  is  described  as  "100 
per  cent  service-connected  disabled."  These  words  in  the  statute  as  to 
this  category  of  entitlement  do  not  divide  or  distinguish  between  disabilities 
due  to  wartime  service  or  due  to  peacetime  service.  The  only  wartime  re- 
quirement is  that  the  applicant  for  such  free  registration  plate  must  be 
a  veteran  of  one  of  the  wars  or  conflicts  mentioned  in  the  statute.  For  the 
purpose  of  qualifying  our  statements  we  attach  hereto  a  copy  of  G.S. 
20-81.4,  which  is  the  North  Carolina  Statute  providing  for  free  registration 
plates  to  disabled  veterans. 

Apparently  the  Motor  Vehicles  Department  construes  the  statute  in 
question  as  requiring  in  the  first  category  of  entitlement,  which  we  have 
designated  as  "(1)",  that  the  veteran  must  have  a  wartime  service- 
connected  disability  in  order  to  be  eligible  for  a  free  registration  plate. 
The  application  blank  of  the  Department  of  Motor  Vehicles  clearly  desig- 
nates in  Section  1  and  Section  3  that  this  is  required,  although  this  does 
not  clearly  appear  from  the  instructions  that  are  furnished  to  the  applicant 
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in  order  for  him  to  make  the  proper  application.  We  attach  hereto  a  copy 
of  the  application  and  instructions  which  are  designated  as  "MVR — 33". 

In  this  connection  we  are  referred  to  the  Tennessee  Statute  on  this  subject, 
and  we  are  told  that  this  is  the  construction  followed  by  the  Tennessee 
Department  of  Motor  Vehicles.  Tennessee  is  undoubtedly  correct  in  the  con- 
struction of  its  statute  for  it  is  written  in  language  different  from  the  North 
Carolina  Statute.  Under  the  Tennessee  Statute  the  applicant  must  be  a 
veteran  of  certain  wars  as  required  by  us,  and  then  the  Tennessee  Statute 
reads  as  follows:  ".  .  .  who  is  a  resident  of  Tennessee  and  who  is  entitled  to 
compensation  under  the  laws  administered  by  the  Veterans  Administration 
for  any  of  the  following  due  to  disability  incurred  in  or  aggravated  by 
active  military,  naval,  marine  or  air  service  of  the  United  States  during 
any  one  or  more  conflicts."  (emphasis  ours) 

It  is  clear  that  Tennessee  will  only  compensate  for  war-connected 
disabilities  in  active  service  and  during  any  one  or  more  conflicts.  In 
other  words,  Tennessee  limits  its  eligibility  to  disabilities  incurred  in  war 
activities.  Tennessee  issues  free  registration  plates  in  case  of  loss  of  limb, 
such  as  hands  or  feet,  and  impairment  of  vision.  It  does  not  have  the 
straight  disability  entitlement  which  we  have  designated  above  as  "(1)". 
There  is  attached  to  this  letter  a  copy  of  the  Tennessee  Statute  in  order 
to  clarify  the  statements  we  have  made  herein. 

We  are  informed  that  before  starting  on  the  administration  of  our 
Act  administrative  officers  of  the  Motor  Vehicles  Department  of  this  State 
conferred  with  the  Manager  of  the  Regional  Office  of  the  Veterans 
Administration  of  the  United  States  in  Winston-Salem  and  gained  the 
impression  that  the  construction  of  the  North  Carolina  statute  must  in  all 
cases  be  wartime  service-connected  disability.  There  is  no  intimation 
herein  that  those  administrative  officials  did  not  act  in  good  faith  but  we 
think  they  misapprehended  the  result  of  such  conference.  Mr.  W.  R. 
Phillips,  Manager  of  the  Regional  Office  of  the  Veterans  Administration 
of  the  United  States  in  Winston-Salem,  writes  us  that  neither  he  nor  any 
member  of  his  office  indicated  any  opinion  as  to  whether  any  individual 
would  or  would  not  be  eligible  to  receive  the  registration  plates  in  question. 
He  further  indicates  that  he  takes  the  position  that  the  interpretation  of  this 
statute  rests  solely  with  the  State  of  North  Carolina.  There  is  attached 
hereto  copy  of  letter  received  in  this  office  from  Mr.  W.  E.  Phillips, 
Manager  of  the  Regional  Office  of  the  Veterans  Administration  of  the 
United  States,  in  Winston-Salem. 

It  is  elementary  that  a  statute  must  be  construed  according  to  the 
meaning  embodied  in  its  language.  No  one  is  authorized  to  read  into  a 
statute  by  interpretation  new  or  additional  factors  that  are  not  contained 
in  the  statute.  The  North  Carolina  statute  here  under  consideration  does 
require  that  the  applicant  be  a  veteran  of  certain  wars  but  when  it  comes 
to  the  type  of  disability  involved  the  applicant  is  only  required  to  be 
"entitled  to  compensation  under  the  laws  administered  by  the  Veterans 
Administration  and  who  is  rated  as  100  per  cent  service-connected  disabled." 
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The  service  connection  involved  is  not  divided  into  disabilities  in- 
curred by  wartime  service  and  disabilities  incurred  by  peacetime  service. 
No  such  distinction  is  made  and  if  the  General  Assembly  had  intended  for 
the  disability  to  be  entirely  war  service-connected  it  would  have  said  so 
just  as  it  was  careful  to  say  in  the  second  category  of  entitlement  that 
the  disablement  must  have  been  incurred  during  one  or  more  conflicts, 
which  are  related  to  the  wars  named  in  the  statute. 

This  applicant,  therefore,  is  entitled  under  G.S.  20-81.1  to  be  issued  a 
free  registration  plate. 

Robert    Morgan,    Attorney    General 
.  Ralph  Moody, 

Deputy  Attorney  General 

5  June  1969 

Subject:  Motor  Vehicles;   Rules  of  the  Road;   Flashing  Red  Traffic 

Signals 

Requested  by:     Mr.  C.  S.  Waters,  Director 

Driver  Education  &  Accident  Records  Division 
N.  C.  Department  of  Motor  Vehicles 

Question:  Is   a  motorist  required   to   stop   for   a   flashing  red   traffic 

signal? 

Conclusion:  There  is  no  requirement  that  a  motorist  stop  for  a  flash- 

ing red  traffic  signal  unless  a  stop  sign  has  been  erected 
in  conjunction  with  the  flashing  red  traffic  signal  or  a 
municipal  ordinance  requires  a  motorist  to  stop  for  the 
signal. 

G.S.  20-158 (c)  applies  only  to  traffic  signals  "emitting  alternate  red  and 
green  lights".  No  statute  expressly  mentions  "flashing  red  traffic  signals". 

If,  however,  a  stop  sign  has  been  erected  in  conjunction  with  the  flashing 
red  traffic  signal,  either  under  authority  of  the  State  Highway  Commission 
or  a  local  authority,  G.S.  20-158 (a)    requires  the  motorist  to  stop. 

Moreover,  G.S.  20-169  authorizes  local  authorities  to  provide  by  ordinance 
for  regulation  of  traffic  by  "signaling  devices"  and  a  motorist  is  required 
to  stop  for  flashing  red  traffic  signals  at  locations  where  local  ordinances 
so  provide. 

G.S.  20-169  further  provides  that  whenever  local  ordinances  affect  roads 
on  the  State  Highway  System,  traffic  signals  shall  conform  to  specifications 
contained  in  the  Manual  on  Uniform  Traffic  Control  Devices  for  Streets 
and  Highways  (U.S.  Dept.  of  Commerce,  Bureau  of  Public  Roads —  June 
1961.) 

By  ordinance  dated  October  5,  1961,  the  North  Carolina  State  Highway 
Commission    under    authority    contained    in    G.S.    136-30    has    adopted    the 
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publication  as  a  guide  for  signals  on  roads  under  its  jurisdiction.    (State 
Highway  Commission  Minute  Book  10,  page  151). 

SThe    Manual    (p.    163)     states    that    motorists    encountering    red    flashing 
traffic  signals  should  be  subject  to  the  same  rules  as  exist  for  stop  signs. 

'■'  Therefore,  the  intent  of  such  signals  is  that  the  motorist  should  stop  and, 
regardless  of  the  existence  or  nonexistence  of  a  stop  sign  or  local  ordi- 
nance, common  sense  dictates  that  motorists  should  obey  the  intent  of  such 
traffic  signals. 

Robert    Morgan,    Attorney    General 
William  W.  Melvin, 
Assistant   Attorney   General 
T.   Buie  Costen,   Staff  Attorney 

1  May  1969 

Subject:  Motor    Vehicles;    Rules    of    the    Road;    Speed;    Failure    to 

Decrease  Speed  to  Avoid  Collision 

Requested  by:     Major  John  Laws 

State  Highway  Patrol 

Question:  Does   G.S.   20-141  (c)    create   a  criminal   offense  of  failure 

to  decrease  speed  to  avoid  a  collision  or  does  it  merely 
prescribe  a  rule  by  which  civil  liability  may  be  judged? 

Conclusion:  G.S.    20-141  (c)    creates    a    criminal    offense    of    failure    to 

decrease  speed  to  avoid  a  collision  which  is  declared  a 
misdemeanor  by  G.S.  20-141  (j)  punishable  by  fine  of  not 
more  than  $100  or  imprisonment  of  not  more  than  60  days 
or  both  as  provided  in  G.S.  20-180  and  G.S.  20-176  (b). 

G.S.  20-141 (c)    provides: 

;  "The  fact  that  the  speed  of  a  vehicle  is  lower  than  the  fore- 
going limits  shall  not  relieve  the  driver  from  the  duty  to  de- 
crease speed  when  approaching  and  crossing  an  intersection, 
when  approaching  and  going  around  a  curve,  when  approaching 
a  hill  crest,  when  traveling  upon  any  narrow  or  winding  road- 
way, or  when  special  hazard  exists  with  respect  to  pedestrians 
or  other  traffic  or  by  reason  of  weather  or  highway  conditions, 
and  speed  shall  be  decreased  as  may  be  necessary  to  avoid  colliding 
with  any  person,  vehicle,  or  other  conveyances  on  or  entering 
the  highway,  and  to  avoid  causing  injury  to  any  person  or  property 
either  on  or  off  the  highway,  in  compliance  with  legal  require- 
ments and  the  duty  of  all  persons  to  use  due  care." 

G.S.  20-141  (j)    provides:  .  • 

"Any  person  violating  any  of  the  provisions  of  this  section  shall 
be  guilty  of  misdemeanor  and  shall  be  punished  as  provided  in 
§  20-180." 
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Additionally,  G.S.  20-180  provides: 

"Every  person  convicted  of  violating  G.S.   20-141   shall  be  guilty 
of    a    misdemeanor,    and    shall    be    punished    as    provided    in    G.S. 

20-176  (b)    .   .   ." 

In  addition  to  the  requirement  of  G.S.  20-141  (c)  that  speed  be  decreased 
to  avoid  collision,  the  statute  requires  decreased  speed  at  intersections, 
on  curves  and  hill  crests,  on  winding  roads,  etc. 

This  office  has  previously  ruled  that  a  failure  to  decrease  speed  under  the 
circumstances  enumerated  in  the  statute  is  a  criminal  offense  even  though 
the  vehicle  involved  may  be  traveling  within  the  posted  speed  limit.  Opinion 
of  the  Attorney  General,  3  June  1948. 

With  respect  to  the  forerunner  (Chapter  140,  Section  15,  Public  Laws  of 
1917)  of  this  statute,  our  Supreme  Court  in  State  v.  Gash,  111  N.C.  595 
(1919)  spoke  of  its  violation  as  "criminal  negligence".  In  Cox  v.  Lee,  230 
N.C.  155  (1949)  the  present  statute  was  said  to  "constitute  the  hub  of 
motor  vehicle  law  around  which  other  provisions  regulating  the  operation 
of  motor  vehicles  revolve".  A  violation  of  this  statute  may  be  so  serious 
as  to  constitute  careless  and  reckless  driving.  State  v.  Mills,  181  N.C.  530 
(1921).  ...^     . 

The  statute  does,  of  course,  prescribe  one  standard  by  which  civil  negligence 
may  be  judged,  William  v.  Tucker,  259  N.C.  214  (1963),  but  it  appears 
additionally  to  constitute  a  criminal  violation. 

Robert   Morgan,   Attorney   General 
William  W.  Melvin, 
,  Assistant   Attorney   General 

T.   Buie  Costen,  Staff  Attorney 


17  April  1969 
Subject: 

Requested  by: 

Question : 


Motor  Vehicles;  Rules  of  the  Road;  Volunteer  Firemen: 
Applicability  of  Speed  Limits 

Mr.  Robert  V.  Bain,  Assistant  Solictor 
Guilford  County 

A  member  of  a  volunteer  fire  department  was  apprehended 
driving  75  miles  per  hour  in  a  45  per  hour  zone  with  a 
flashing  red  light  on  the  front  of  his  private  vehicle.  He 
was  in  route  to  a  fire  at  a  location  outside  the  district 
served  by  his  volunteer  fire  department  and  was  not 
answering  any  specific  call  for  assistance. 

In  this  situation,  does  G.S.  20-145  exempt  the  fireman 
from  criminal  prosecution  for  violation  of  the  speed  limit 
statutes? 
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Conclusion:  G.S.     20-145     does     not    exempt    volunteer    firemen    from 

criminal  prosecution  under  the  speed  limit  statutes  when 
operating  their  private  vehicles.  The  exemption  applies 
only  to  vehicles  owned  by  the  fire  department. 

G.S.  20-145,  in  pertinent  part,  provides: 

"The  speed  limit  limitations  set  forth  in  this  article  shall  not 
apply  to  .  .  .  fire  department  or  fire  patrol  vehicles  when 
travelling  in  response  to  a  fire  alarm  ..." 

On  October  31,  1949,  James  E.  Tucker,  Assistant  Attorney  General, 
issued  an  opinion  on  this  subject  in  which  he  said:  "A  privately  owned 
vehicle  is  not  a  fire  department  vehicle".  He  concluded  that,  under  the 
provisions  of  G.S.  20-125,  such  private  vehicles  could  not  be  equipped 
with   sirens. 

However,  with  respect  to  speed  limitations,   his  opinion  stated: 

"Practically  the  same  language  is  found  in  G.S.  20-145  in  pro- 
viding exemptions  from  the  speed  limits  fixed  in  G.S.  20-141. 
Since,  however,  no  question  of  'equipping  the  vehicle'  is  involved 
in  this  section,  I  advise  that,  in  my  opinion,  the  speed  limits 
do  not  apply  to  a  privately  owned  vehicle  which  is  being  oper- 
ated as  a  fire  department  vehicle  in  response  to  a  fire  call." 

On  December  6,  1960,  Thomas  L.  Young,  Assistant  Attorney  General,  issued 
an  opinion  concluding  that  "volunteer  firemen  operating  privately  owned 
vehicles  and  travelling  to  the  scene  of  the  fire  have  no  right  of  way 
superior  to  other  vehicles  upon  the  highway"  by  virtue  of  G.S.  20-157. 
In  that  opinion  "fire  department  vehicle"  is  defined  as  "Those  (vehicles) 
actually  belonging  to  the  fire  department  and  not  individual  members 
thereof". 

It  is  the  opinion  of  this  office  that  the  definition  contained  in  Assistant 
Attorney  General  Young's  opinion  is  correct  and  applies  to  the  term 
"fire  department  or  fire  patrol  vehicles"  used  in  G.S.  20-145. 

A  privately  owned  vehicle  does  not  become  a  "fire  department  vehicle" 
simply  because  it  is  operated  by  a  volunteer  fireman  on  his  way  to  a 
fire.  Therefore,  Assistant  Attorney  General  Tucker's  opinion  of  October 
31,  1949,  insofar  as  it  conflicts  with  this  opinion,  is  overruled  and  with- 
drawn. 

Privately  owned  vehicles  of  a  volunteer  fireman  are  identifiable  from  other 
vehicles  only  in  that  G.S.  20-130.1  allows  the  display  of  red  lights  on  the 
front  of  such  vehicle  when  operated  in  the  performance  of  fire-fighting 
duties.  Chapter  69  of  the  General  Statutes  entitled  Fire  Protection  affords 
them  no  special  rights  or  immunities  when  travelling  upon  the  public 
highways. 

The  underlying  philosophy  of  the  only  two  cases  which  have  construed 
G.S.   20-145  appears  to  be  one  of  the   strict  construction  in  favor  of  the 
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general  public.  Glosson  v.  Trollinger,  227  N.C.  84  (1946);  Goddard  v. 
Williams,   251    N.C.    128    (1959). 

Robert    Morgan,    Attorney    General 
William  W.   Melvin, 
Assistant   Attorney   General 
T.   Buie  Costen,   Staff  Attorney 

8  July  1969 

Subject:  Motor    Vehicles;     Title    and    Registration;     Perfection    of 

Security  Interests;   Uniform  Commercial  Code 

Requested  by:  Mr.  Eric  L.  Gooch,  Director 
Sales  and  Use  Tax  Division 
North  Carolina  Department  of  Revenue 

Question.  May   a   lien    (security    interest)    upon    a   motor   vehicle   be 

perfected  by  filing  a  financing  statement  in  the  county  in 
which  the  vehicle's  owner  resides? 

Conclusion:  A  security  interest  in  a  motor  vehicle  is  not  valid  against 

third  parties  unless  perfected  by  application  for  notation 
'  upon  the  certificate  of  title  for  the  vehicle  as  provided  in 

G.S.  20-58  et  seq. 

The  Uniform  Commercial  Code  which  became  effective  in  1967  rewrote 
our  statutes  concerning  the  manner  of  perfection  of  "liens"  which  are 
generally  referred  to  by  the  Code  as  "security  interests". 

Under  the  Code  generally,  security  interests  in  personal  property  are 
perfected  by  filing  a  "financing  statement"  in  the  office  of  the  register 
of  deeds  in  the  county  of  the  debtor's  residence  or  in  the  office  of  the 
Secretary  of  State.  G.S.  25-9-401. 

However,  G.S.  20-50  requires  the  owner  of  a  motor  vehicle  to  register 
the  vehicle  and  obtain  a  certificate  of  title  from  the  Department  of  Motor 
Vehicles.  G.S.  20-58— G.S.  20-58.10  effective  January  1,  1962,  regulated 
the  field  of  security  interests  in  motor  vehicles.  G.S.  20-58  provided  "a 
security  interest  in  a  vehicle  of  a  type  for  which  a  certificate  of  title  is 
required  is  not  valid  against  creditors  of  the  owner  or  subsequent  trans- 
ferees or  lienholders  of  the  vehicle  unless  perfected  as  provided  in  this 
chapter".  The  statutes  went  on  to  require  notation  of  the  security  interest 
upon  the  certificate  of  title. 

The  Code,  G.S.  25-9-302(3)  (b)  exempts  "property  subject  to  a  statute 
...  of  this  State  which  provides  for  central  filing  of,  or  which  requires 
indication  upon  a  certificate  of  title  of,  such  security  interests  in  such 
property"  from  the  general  Code  filing  requirements. 

By  virtue  of  G.S.  20-58  above  quoted,  that  Code  exemption  applies  to 
motor  vehicles.  With  respect  to  the  filing  procedure  for  such  exempted 
property    the    Code    G.S.    25-9-302(4)     provides:    "A    security    interest    in 
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[exempted]  property  covered  by  a  statute  .  .  .  can  be  perfected  only  by 
registration  or  filing  under  that  statute  or  by  indication  on  a  certificate  of 
title  or  a  duplicate  thereof  by  a  public  ofl!icial." 

Chapter  838,  Session  Laws  of  1969  rewrote  G.S.  20-58  through  20-58.8 
in  order  to  bring  it  in  conformity  with  the  Code.  G.S.  20-58  now  pro- 
vides "...  a  security  interest  in  a  vehicle  for  which  a  certificate  of 
title  is  required  shall  be  perfected  only  as  hereinafter  provided."  The 
following  sections  require  application  for  notation  of  security  interest  on 
the   certificate   of  title. 

In  the  light  of  this  recent  expression  of  legislative  intent,  it  appears 
well  settled  that  no  security  interest  in  a  motor  vehicle  may  be  perfected 
except  by  application  to  the  Department  for  notation  upon  the  certificate 
of  title. 

Robert    Morgan,    Attorney    General 
William  W.   Melvin, 
Assistant  Attorney  General 
T.  Buie  Costen,  Staff  Attorney 


MUNICIPALITIES 


9  July  1969 
Subject: 

Requested  by: 

Questions : 


Conclusions: 


Municipalities;  Advertising;  Use  of  Tax  and  Non-Tax 
Funds  for 

Mrs.  Christine  Boring,  Clerk 
Town  of  Franklin 

(1)  Does  the  Town  of  Franklin  have  authority  to  expend 
funds  to  advertise  the  advantages  of  the  Town? 

(2)  Does  the  Town  of  Franklin  have  authority  to  allocate 
funds  to  the  Chamber  of  Commerce  to  advertise  the  ad- 
vantages of  the  Town? 

(1)  Yes,  but  with  the  limitations  discussed  below. 

(2)  Yes,  with  the  limitations  discussed  below. 


The  Town,  without  the  approval  of  a  majority  of  the  voters  in  an  election 
held  for  such  purpose,  may  not  expend  funds  for  advertising  which  funds 
come  from  taxes.  It  may,  however,  expend  surplus  funds,  not  derived 
from  taxation,  for  such  purpose  without  a  vote  thereon.  See  G.S.  158-1, 
158-2,  and  Dennis  v  Raleigh,  253  N.C.  400. 

Assuming  the  funds  to  be  used  for  advertising  purposes  (be  they  tax  or 
non-tax  funds)  have  been  properly  appropriate  as  described  in  Question  1, 
such  funds  may  be  allocated  to  the  Chamber  of  Commerce  by  the  Town 
provided  the  Town  takes  proper  safeguards  as  to  the  expenditure  of  such 
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funds  by  the  Chamber  of  Commerce.  See  Homer  v  Chamber  of  Commerce, 
231  N.C.  440;  Horner  v  Chamber  of  Commerce,  235  N.C.  77,  and  Dennis  v 
Raleigh,  supra. 

Robert    Morgan,    Attorney    General 
Millard  R.   Rich,  Jr., 
Assistant  Attorney   General 


4  March  1969 
Subject: 


Municipalities;    Alcoholic    Beverages;    Minors;    Poolrooms 


Requested  by:      Mr.  Carl  V.  Venters 

Jacksonville  City  Attorney  ,. 

Question:  May    a    city    adopt    a    valid    ordinance    "so    as    make    it 

unlawful  for  the  owner  or  operator  of  any  poolroom  or 
billiard  parlor,  where  alcoholic  beverages  are  served  or 
sold,  to  permit  any  person  under  the  age  of  eighteen  years 
to  loaf,  loiter  or  lounge  in  such  poolrooms  or  billiard 
parlors  or  to  participate  in  any  game  of  pool,  billiards 
or   similar  game   conducted   therein?" 

Conclusion:  G.S.    160-200     (33)     constitutes    a    sufficient    delegation    of 

authority  to  permit  a  city  to  adopt  a  valid  ordinance  to 
make  it  unlawful  for  the  owner  or  operator  of  any  pool- 
.  ,  '  room    or    billiard    parlor,    where    alcoholic    beverages    are 

served  or  sold,  to  permit  any  person  under  the  age  of 
eighteen  years  to  loaf,  loiter  or  lounge  in  such  poolrooms 
or  billiard  parlors  or  to  participate  in  any  game  of  pool, 
billiards  or  similar  game  conducted  therein. 

The  facts  presented  are  that  G.S.  14-317,  as  amended  in  1967,  provides  as 
follows : 

"§  14-317.  Permitting  minors  to  enter  barrooms  or  billiard 
rooms. — If  the  manager  or  owner  of  any  barroom,  wherein  beer, 
wine,  or  any  alcoholic  beverages  are  sold  or  consumed,  or  billiard 
room  shall  knowingly  allow  any  minor  under  18  years  of  age 
to  enter  or  remain  in  such  barroom  or  billiard  room,  where 
before  such  minor  under  18  years  of  age  enters  or  remains  in 
such  barroom  or  billiard  room,  the  manager  or  owner  thereof 
has  been  notified  in  writing  by  the  parents  or  guardian  of  such 
minor  under  18  years  of  age  not  to  allow  him  to  enter  or  remain 
in  such  barroom  or  billiard  room,  he  shall  be  guilty  of  a  mis- 
demeanor and  upon  conviction  shall  be  fined  not  exceeding  fifty 
dollars   ($50)    or  imprisoned  not  exceeding  30  days." 

There  are  other  State  laws  regulating  aspects  of  sales  of  beer  to  persons 
under  eighteen.  G.S.  18-90.1  prohibits  selling  or  giving  beer  to  any  minor 
under  eighteen  years  of  age.  G.S.  110-7  prohibits  a  minor  under  eighteen 
to  be  employed  or  permitted  to  work  in  any  place  where  alcoholic  liquors 
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are  manufactured  or  sold  (except  where  beer  is  sold  only  for  consumption 
off  the  premises  pursuant  to  an  "off-premises"  license  for  the  sale  of 
beer).  G.S.  110-7  also  prohibits  employment  of  a  minor  under  eighteen 
in  any  pool  or  billiard  room. 

The  essential  legal  question  involved  is  whether  the  State  has  so  pre- 
empted the  field  that  the  city  would  be  without  authority  to  adopt  the 
proposed  ordinance.  G.S.  160-200  (33)  specifically  authorizes  a  city,  "To 
license,  prohibit,  and  regulate  pool  and  billiard  rooms  and  dance  halls, 
and  in  the  interest  of  public  morals  provide  for  the  revocation  of  such 
licenses." 

It  is  the  opinion  of  this  office,  on  a  consideration  of  general  principles 
of  law,  that  the  State  has  not  pre-empted  the  field  and  has  not  affirmatively 
granted  permission  to  do  the  acts  which  the  proposed  ordinance  would 
prohibit.  Rather,  the  State  has  affirmatively  itself  prohibited  certain  acts 
and  then  proceeded  further  to  give  even  additional  regulatory  authority  to 
municipalities. 

The  general  principles  are  well  stated  in  6  McQuUlin,  Municipal  Corps., 
3rd  Edition,  Sec.  23.07,  in  part  as  follows: 

"§  23.07.  Conforviity  ivith  state  law  and  policy.  Any  municipal 
control  or  prescribing  of  offenses  must  conform  to,  and  not  con- 
flict with,  the  constitution,  statutes  and  public  policy  of  the  state. 
This  is,  of  course,  a  corollary  of  the  cardinal  requisite  govern- 
ing an  ordinance  that  it  must  conform  to  the  state  constitution, 
statutes  and  public  policy  in  order  to  be  valid.  The  rule  some- 
times is  expressly  enunciated  by  statute.  Under  this  rule  an 
ordinance  ordinarily  cannot  permit  that  which  a  statute  forbids, 
or  prohibit  that  which  a  statute  in  effect  directs  to  be  permitted. 
A  statute  prevails  over  or  supersedes  an  ordinance  relative  to  an 
offense,  where  the  statute  is  intended  to  have  that  effect.  Even 
where  the  scope  of  municipal  power  is  concurrent  with  that  of 
the  state  and  where  an  ordinance  may  prohibit  under  penalty 
an  act  already  prohibited  and  punishable  by  statute,  an  ordi- 
nance must  not  conflict  with  or  operate  to  nullify  state  law.  It 
cannot  authorize  that  which  a  statute  prohibits  or  permit  that 
which  the  statute  expressly  prohibits,  where  the  statute  is  operative 
within  the  municipality.  Moreover,  an  ordinance  defining  an  offense 
is  to  be  construed,  if  possible  as  in  conformity  with  and  limited 
by  state  law  and  in  no  event  is  to  be  given  effect  in  contra- 
vention of  law. 

"With  respect  to  whether  an  ordinance  relating  to  offenses  is 
in  conformity  or  in  contravention  of  state  law  and  policy,  rules 
above  discussed  with  respect  to  requisites  of  ordinances  are 
generally  applicable.  Generally  an  ordinance  prescribing  an  offense 
may  be  supplementary  to,  or  in  aid  of,  a  statute  relating  to  the 
same  subject.  Accordingly,  the  view  has  been  taken  that  an 
ordinance  relating  to  offenses  is  not  necessarily  inconsistent  with 
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a  state  statute  on  the  same  subject  because  it  provides  for  greater 
restrictions  or  prescribes  higher  standards  than  the  statute. 
Where  the  state  has  not  attempted  to  cover  the  entire  field  of 
penal  regulation,  local  regulations  in  the  form  of  additional 
requirements  will  be  upheld  where  they  are  reasonable  and  are 
not  in  conflict  with  provisions  of  general  law.  .  .  ." 

The  general  principles  have  been  discussed  by  the  Supreme  Court  of 
North  Carolina  by  Associate  Justice  Lake  in  a  recent  decision,  State  v. 
Furio,  267  N.C.  353,  at  357,  as  follows: 

"On  the  other  hand,  we  do  not  hold,  as  the  defendant  would 
have  us  do,  that  the  ordinance  is  void  for  the  reason  that  the 
General  Assembly  has  preempted  this  field  by  the  enactment  of 
G.S.  14-189,  14-189.1,  14-189.2  and  14-190,  or  for  the  reason  that 
by  the  enactment  of  G.S.  14-191  the  Sheriff  of  Guilford  County 
is  vested  with  the  sole  authority  to  determine  what  pictures  or 
words  may  be  displayed  within  the  county.  A  municipal  corpora- 
tion, being  the  creature  of  the  State,  cannot  forbid  an  act  which 
a  statute,  state-wire  in  its  application,  permits  to  be  done. 
Staley  v.  Winston-Salem,  258  N.C.  244,  128  S.E.2d  604.  Like- 
wise, where  the  Legislature  has  enacted  a  statute  making  an 
act  a  criminal  offense,  a  city  may  not  adopt  an  ordinance  dealing 
with  the  same  conduct.  State  v.  Dannenherg,  supra;  State  v.  Lang- 
ston,  88  N.C.  692.  We  do  not  interpret  G.S.  14-189,  14-189.1  and 
14-189.2  as  granting  state-wide  permission  to  publish  or  display 
all  pictures  and  writings  not  therein  forbidden,  or  to  construct 
or  maintain  a  screen  or  other  structure  upon  which  pictures  of 
nude  or  semi-nude  persons  are  projected.  Nor  can  it  be  fairly 
implied  from  these  statutes  that  the  Legislature  intended  to 
preempt  the  entire  subject  of  obscene  displays  and  publications  so 
as  to  forbid  a  city  to  enact  an  ordinance,  otherwise  within  its 
authority,  which  forbids  publications  or  displays  neither  for- 
bidden nor  permitted  by  these  statutes.  This  ordinance  under- 
takes to  forbid  acts  not  forbidden  or  permitted  by  these 
statutes." 

(The  decision  in  this  case  quashing  the  warrants  rested  on  other  grounds 
than  those  involved  in  the  question  discussed  above.) 

It  is  concluded  that  a  municipality  may  validly  adopt  such  an  ordinance 
as  is  proposed  above  by  the  City  of  Jacksonville. 

Robert    Morgan,    Attorney    General 
~"  Harry  W.  McGalliard, 

Deputy  Attorney  General 

29  July  1969 

Subject:  Municipalities;   Aldermen  Board  of;   Authority  of 

Requested  by:      Mr.  Richard  A.  Williams 
Madison  Town  Attorney 
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Question:  May  the  mayor  of  a  town,  which  has  not  adopted  a  plan 

of  city  government  authorized  by  Chapter  160  of  the 
General  Statutes,  request  the  individual  aldermen  to 
investigate  problems  in  various  departments  of  the  town 
and  make  recommendations  to  the  full  board? 

Conclusion:  Yes.     Where    a    city    has    not    adopted    one    of    the    plans 

of  government  prescribed  in  Article  21  of  Chapter  160 
of  the  General  Statutes,  and  where  its  charter  grants  only 
those  powers  enumerated  by  the  General  Statutes,  the 
corporate  powers  can  be  exercised  only  by  the  board  of 
aldermen,  unless  otherwise  provided  by  law.  G.S.  160-3. 

The  Town  of  Maiden  was  incorporated  in  1883  and  its  Charter  confers 
upon  the  Town  those  duties  and  powers  enumerated  in  the  General 
Statutes.  The  Town  has  not  adopted  either  of  the  Plans  of  Government 
set  forth  in  Article  21,  Chapter  160  of  the  General  Statutes. 

For  a  number  of  years,  the  Mayor  has  requested  members  of  the  Board 
of  Aldermen  to  make  recommendations  and  to  investigate  problems  in 
the  various  departments  of  the  City.  All  reports  and  recommendations  are 
brought  to  the  entire  Board  at  a  regular  meeting. 

Chapter  160  of  the  General  Statutes  confers  various  powers  and  duties 
upon  municipal  corporations,  and  G.S.  160-3  provides  that  the  corporate 
powers  can  be  exercised  only  by  the  Board  of  Aldermen  unless  otherwise 
specially  provided  by  law. 

Thus,  unless  a  statute  specifies  how  and  by  whom  certain  functions  are 
to  be  performed,  the  Board  has  discretionary  power  to  provide  for  the 
proper  administration  of  the  City. 

In  this  instance,  the  individual  Aldermen  have  no  authority  to  control 
or  operate  the  various  departments,  but  are  merely  securing  information 
and  making  recommendations  to  the  full  Board.  So  far  as  can  be  ascer- 
tained, the  Town  of  Maiden  is  not  prohibited  from  using  this  procedure. 

Robert    Morgan,    Attorney    General 
James    F.    Bullock, 
Deputy  Attorney  General 

12  August  1969 

Subject:  Municipalities;   Aldermen  Board  of;   Authority  to  Request 

Its  Members  to  Investigate  Various  Departments  and  Make 
Recommendations  to  the  Full  Board 

Requested  by:     Honorable  Banks  V.  Taylor 
Mayor,  Town  of  Maiden 

Question:  Does    the    Board    of    Aldermen    of    the    Town  of    Maiden 

have  the  authority  to  request  its  members  to  investigate 

problems  in  the  various  departments  of  the  Town,  and 
to  make  reconamendations  to  the  full  Board? 
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Conclusion:  Yes.     The  Town  of  Maiden  was  incorporated  by  Chapter 

103  Private  Laws  of  1883.  The  Charter  provided  for  a 
Mayor  and  a  Board  of  Commissioners.  The  Commissioners 
vested  with  the  power  to  enact  all  by-laws,  rules  and 
regulations  for  the  good  government  of  the  town,  and 
granted  certain  other  powers.  The  town  was  also  granted 
those  power  enumerated  in  the  General  Statutes  relating 
to  municipalities.  The  Charter  does  not  set  forth  the 
power  and  authority  of  the  Mayor.  Construing  the  Town 
Charter  with  pertinent  provisions  of  Chapter  160  of  the 
General  Statutes,  it  appears  that  the  Town  Board  has 
the  authority  to  inquire  into  problems  of  the  various  de- 
partments and  may  request  a  member  of  the  Board  to 
make    such    investigation    and    recommendations. 

G.S.  160-52  empowers  the  Board  of  Commissioners  to  make  ordinances, 
rules  and  regulations  for  the  better  government  of  the  town.  G.S.  160-9 
authorizes  the  Commissioners  to  appoint  officers  and  agents  to  enforce 
their  ordinances  and  regulations,  and  to  conduct  their  affairs.  G.S.  160-278 
gives  the  governing  body  the  right  to  request  from  the  Mayor  information 
on  any  municipal  matter. 

Chapter  160  does  not  enumerate  the  duties  or  powers  of  a  mayor,  but 
does  impose  certain  duties  not  material  to  this  inquiry.  Under  G.S.  160-12 
the  Mayor  shall  preside  at  the  meetings  of  the  Commissioners,  but  he  has 
no  vote  except  in  case  of  a  tie  vote. 

In  the  case  of  Markham  v  Simpson,  175  N.C.  135,  it  is  stated  that  ordi- 
narily the  mayor  is  an  executive  or  administrative  officer.  In  State  v 
Thomas,  141  N.C.  791,  it  is  stated  that  the  mayor  represents  the  power 
and  authority  of  the  town,  but  his  powers  and  duties  vary  according  to 
the  charter  or  State  law. 

Construing  the  Charter  of  1883,  and  the  general  laws  of  the  State,  it  seems 
clear  that  the  governing  body  could  not  carry  out  its  duties  without  the 
inherent  authority  to  investigate  the  problems  of  the  town,  and  that  this 
investigation  could  be  made  by  one  or  more  members  of  the  governing  body 
with  the  full  body  taking  final  action  in  regard  thereto. 

Query — The  letter  of  August  9,  1969  refers  to  the  Board  of  Aldermen 
of  the  Town  of  Maiden.  Does  this  indicate  that  the  Charter  of  1883  has 
been  changed,  or  that  the  Town  of  Maiden  has  adopted  a  new  plan  of 
City  Government  under  Article  22,  Chapter  160,  during  the  intervening 
years? 

Robert    Morgan,    Attorney    General 
James   F.   Bullock, 
Deputy  Attorney  General 


40]  ATTORNEY   GENERAL   OPINIONS  453 

3  February  1969 

Subject:  Municipalities;      Annexation;      Dissolution     of     Municipal 

Charter 


Requested  by:      Honorable  Layton  Norris 
Mayor  of  Spring  Lake 

Question:  May  a  municipality  annex   an  area  which  was  chartered 

by  the  General  Assembly  as  a  municipality,  but  has  not 
functioned  for  approximately  70  years,  before  the  old 
charter  has  been  repealed  by  the  General  Assembly? 

Conclusion:  Article  36,  Chapter  160  of  the  General  Statutes,  prohibits 

one  municipality  from  annexing  a  part  of  another  munic- 
ipality. A  municipal  corporation  does  not  become  dissolved 
by  nonuser  or  misuser  of  its  corporate  powers,  and  must 
be  dissolved  by  the  General  Assembly,  or  in  the  manner 
prescribed  by  statute.  The  area  may  not  be  annexed  until 
the   General    Assembly  has   dissolved   the   old   charter. 

The  facts  presented  in  a  letter  dated  January  29,  1969,  indicate  that  the 
Town  of  Spring  Lake  desires  to  annex  an  area  which  is  contiguous  to  its 
corporate  limits.  The  area  in  question  was  incorporated  by  the  General 
Assembly  in  Chapters  287  and  288,  Private  Laws  of  1895.  Apparently,  the 
inhabitants  never  held  an  election  and  the  corporation  has  not  functioned 
as  a  town  for  many  years. 

Article  36,  Chapter  160,  of  the  General  Statutes,  prohibits  one  municipality 
from  annexing  any  lands  embraced  within  the  corporate  limits  of  another 
municipality. 

It  is  well  settled  that  a  municipal  corporation  does  not  ipso  facto  become 
dissolved  or  disincorporated  or  lose  its  existence  by  misuser  or  nonuser 
of  its  corporate  powers,  functions,  and  franchises,  as  by  failure  to  elect 
officers,  failure  to  perform  corporate  functions  or  removal  of  the  in- 
habitants outside  the  corporate  limits.  62  C.J.S.  Municipal  Corporations, 
§  103;  McQuillan,  Municipal  Corporations,  Volume  2,  §  8.05,  8.06. 

Articles  VII  and  VIII  of  the  North  Carolina  Constitution  gives  the  Legis- 
lature complete  authority  to  create,  control  and  dissolve  cities,  and  towns. 
Sanitary  District  v  Lenoir,  249  N.C.  96. 

Under  the  facts  presented,  it  would  be  necessary  for  the  General  Assembly 
to  dissolve  the  Charter  of  1895,  before  the  area  could  be  annexed  by  the 
Town  of  Spring  Lake. 

Robert    Morgan,    Attorney    General 
James   F.    Bullock, 
Deputy  Attorney  General 
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7  February  1969 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Municipalities;  Annexation;  Withdrawal  of  Area  Previously 
Annexed 

Mr.  H.  Neal  Blair,  Jr. 
Boone  Town  Manager 

What  procedure  should  be  followed  to  withdraw  a  portion 
of  a  municipality  once  it  has  been  annexed  thereto? 

No  statutory  procedure  is  provided  for  the  withdrawal  of 
an  area  from  the  corporate  limits  of  a  municipality.  How- 
ever, the  General  Assembly  has  the  authority,  by  special 
act,  to  withdraw  an  area  from  the  corporate  limits  of  a 
municipality. 

The  absence  of  provision  in  the  city  charter  setting  forth  a  procedure  to 
withdraw  from  the  corporate  limits  of  a  municipality  a  portion  thereof, 
there  is  no  withdrawal  procedure  to  effect  such  withdrawal.  The  General 
Assembly  has  control  over  municipalities,  and  has  the  authority  to  with- 
draw an  area  from  the  corporate  limits  of  municipal  corporations. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

19  March  1970  ^  i       ■ 

Subject:  Municipalities;   Assessments  for  Local  Improvements;   Ex- 

emptions 

Dr.  H.  G.  Jones,  Director 
Department  of  Archives  and  History 

Is  property  owned  by  a  charitable  non-profit  corporation 
subject  to  special  assessments  for  local  improvements? 

Property  owned  by  a  charitable  non-profit  corporation  is 
subject  to  special  assessments  for  local  improvements,  even 
though  the  same  property  may  be  exempt  from  ad  valorem 
taxation. 

The  North  Carolina  Society  for  the  Preservation  of  Antiquities,  Inc.,  (a 
historical  association)  owns  real  estate  in  Greensboro  which  is  exempt 
from  ad  valorem  taxation  pursuant  to  G.S.  105-296(6).  See  N.C.A.G. 
opinion  dated  20  August  1968,  to  Dr.  Christopher  C.  Crittenden.  The  city 
has  now  assessed  the  property  for  certain  local  improvements  (water  and 
sewer  mains)  and  the  question  has  arisen  whether  the  property  is  likewise 
exempt  from  those  charges. 

"It  is  well  settled  that  exemptions  of  private  property  from  taxa- 
tion do  not  extend  to  special  assessments,  levied  upon  the  basis 
of  equivalent  benefit,  unless  specifically  so  provided  .  .  .  This  rule 
is  generally  applied  to  charitable  institutions." 

Cedars  of  Lebanon  Hospital  v.  Los  Angeles  County  (1950)  35  Cal. 
2d  729,  221  P.  2d  31. 


Requested  by: 


Question: 


Conclusion: 
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The  reason  is  that: 

".  .  .  There  is  a  distinction  between  local  assessments  for  public 
improvements  and  taxes  levied  for  purposes  of  general  revenue. 
It  is  true  that  local  assessments  may  be  a  species  of  tax,  and  that 
authority  to  levy  them  is  generally  referred  to  as  the  taxing  power, 
but  they  are  not  taxes  within  the  meaning  of  the  term  as  generally 
understood  in  constitutional  restrictions  and  exemptions.  They  are 
not  levied  and  collected  as  a  contribution  to  the  maintenance  of  the 
general  government,  but  are  made  upon  property  on  which  are 
conferred  benefits  entirely  different  from  those  received  by  the 
general  public.  They  are  not  imposed  upon  the  citizens  in  common 
at  regularly  recurring  periods  for  the  purpose  of  providing  a  con- 
tinuous revenue,  but  upon  a  limited  class  in  return  for  a  special 
benefit." 

Tarboro  v.  Forbes  (1923)  185  N.C.  59,  116  S.E.  81. 

Not  only  does  no  exemption  appear  to  cover  the  property,  but  G.S. 
160-85 (d),  concerning  special  assessments,  specifically  provides  that  "no 
lands  in  the  municipality  shall  be  exempt  from  local  assessment." 

In  keeping  with  the  foregoing  observations,  the  Supreme  Court  has  upheld 
assessments  upon  the  following  types  of  property: 

(Public  school  property)  Raleigh  v.  Raleigh  City  Administrative 
Unit  (1943)  223  N.C.  316,  26  S.E.  591; 

(Cemetery)  Raleigh  Cemetery  Association  v.  City  of  Raleigh 
(1952)  235  N.C.  509,  70  S.E.2d  506; 

(Public  park)  Tarboro  v.  Forbes,  supra. 

Therefore  it  appears  that  the  property  of  the  Society  in  Greensboro  is 
subject  to  special  assessments  for  the  local  improvements  described  above. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 

27  January  1969 

Subject:  Municipalities;    Board    of    Municipal    Control;    Priority    of 

Petitions;  Holding  Beach  Corporation 

Requested  by:     Honorable  Thad  Eure 
Secretary  of  State 

Conclusion:  A  petition  filed  before  the   Municipal  Board  of  Control  is 

entitled    to   determination    on   its    merits    before    a    second 
petition  regarding  the  same  area  is  considered. 

Pursuant  to  a  request  for  a  legal  opinion  on  a  question  of  law  arising  in 
the  Holding  Beach  Incorporation  matter  pending  before  the  Board  of 
Municipal  Control,  I  have  researched  the  question.  Reduced  to  a  question 
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of  law,  the  issue  is  whether  the  first  petition  for  incorporation  filed  before 
the  Board  of  Municipal  Control  is  entitled  to  be  finally  determined  on 
its  merits  before  a  subsequently  filed  petition  may  be  considered  even 
though  both  petitions  are  properly  filed  at  the  time  of  the  hearing. 

I  conclude  that  the  answer  must  be  "yes."  The  petition  first  filed  is  entitled 
to  exclusive  priority.  No  consideration  of  a  subsequently  filed  petition 
should  occur  until  the  merits  of  the  first  filed  petition  have  been  determined 
It  is  conceded  that  the  Municipal  Board  of  Control  in  proceedings  under 
G.S.  160-196  has  a  limited  power  to  investigate  and  determine  whether  or 
not  the  requirements  of  the  statutes  have  been  complied  with  (5  Strong 
N.C.  Index  2d,  Municipal  Corporations,  §2,  page  604;  Hunsucker  v. 
Winborne,  223  N.C.  650,  27  S.E.2d  817).  In  the  absence  of  discretion  on 
the  part  of  the  board,  there  must  of  necessity  be  some  orderly  fashion  for 
dispatching  the  business  of  the  board.  Since  controversy  is  inherent  in 
any  hearing  in  which  rival  petitions  are  presented  if  each  meets  the 
criteria  of  the  statute,  there  must  be  an  element  of  judgment  or  discretion 
unless  there  is  some  jurisdictional  rule  which  will  operate  to  permit  the 
board  to  continue  to  function  without  exercising  discretion. 

Though  there  appears  to  be  no  North  Carolina  case,  the  leading  text  book 
on  the  subject  of  municipal  corporations  states,  "Where  two  petitions  are 
filed  with  township  trustee,  each  for  hamlet,  one  for  a  portion,  and  the 
other  for  all  of  the  township,  the  petition  first  filed  should  be  the  first 
acted  upon  and  submitted  to  vote,  and  if  the  petition  filed  last  is  the  first 
acted  upon,  the  proceedings  thereunder  would  be  null  and  void.  Mandamus 
will  lie  to  compel  such  trustees  to  proceed  upon  the  petition  first  filed  if 
they  refuse  to  do  so.  {State  ex  rel.  v.  Mitchell,  22  Ohio  Circuit,  208.' 
McMillan,  Municipal  Corporations,  Volume  1,  Section  145.  Smith,  McQuillan 
on  Municipal  Corporations,  Second  Edition,  Revised  Volume  1,  Section  169.) 
Likewise,  in  the  1945  supplement  to  McQuillan  on  Municipal  Corporations, 
Section  169,  Note  80,  it  is  stated,  "Where  the  first  of  two  petitions  was 
presented  to  county  board  without  giving  the  statutory  notice  and  proper 
notice  of  the  second  petition  was  given  before  presenting  it,  the  Board 
did  not  acquire  jurisdiction  of  the  first  petition  but  it  did  have  jurisdiction 
over  the  second  petition.  State  ex  rel.  Burnette  v.  Sutton,  71  N.D.  530, 
3  N.W.2d  106." 

Roughly  analogous  to  the  situation  of  two  rival  petitions  to  incorporate  is 
the  situation  wherein  there  are  simultaneously  pending  proceedings  to 
annex  and  proceedings  to  incorporate.  Pendency  of  annexation  proceedings 
precludes  organizing  a  municipal  corporation  including  part  of  the  territory 
sought  to  be  annexed.  Whether  annexation  proceedings  are  prior  to  in- 
corporation proceedings  depends  on  the  facts  of  the  particular  case. 
{People  V.  Monterey  Park,  40  Cal.  App.  715,  181  P.  825;  State  v.  Smith, 
331  Mo.  211,  53  S.W.2d  271;  State  v.  City  of  San  Antonio  (Tex.  Civ. 
App.)  147  S.W.2d  551.) 

In  Houston  v.  State  142  Tex.  190,  176  S.W.2d  928,  reversing  171  S.W.2d 
203  it  was  said  that  where  annexation  is  pending,  incorporation  of  the 
same  territory  would  not  be  permitted.  "The  doctrine  of  prior  jurisdictional 
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right  is  well  established."  The  later  Illinois  case  of  People  v.  Ihde  23  111. 
2d  63,  177  N.E.2d  313,  interjected  the  proviso  that  the  proceedings  must 
be  viable  and  not  abandoned.  (To  similar  effect,  see  Great  Lakes  Property 
Incorporated  v.  Rolling  Hills  Estates,  225  Cal.  App.  2d  525,  37  Cal.  Reptr. 
448.)  The  latest  case  most  nearly  on  point  is  Wiltgen  v.  Berg,  435  P.  2d 
378  (1967),  (rehearing  denied  January  15,  1968)  w^hich  deals  with  a 
situation  where  two  petitions  were  filed,  the  second  petition  embracing  all 
the  territory  in  the  first  petition  and  additional  territory.  There  the  court 
held  that  the  first  filed  incorporation  action  has  priority  of  jurisdiction 
and  subsequent  actions  must  be  stayed  until  the  first  is  finally  determined. 
The  court  was  thought  to  retain  jurisdiction  of  the  second  filed  incorpora- 
tion proceeding  but  was  simply  barred  from  considering  it  further  until 
the  first  filed  proceeding  had  been  terminated. 

Also  noteworthy  is  Popeufus  v.  City  of  Milwaukee,  243  N.W.  315  (1932), 
which  illustrates  the  situation  of  annexation  and  rival  incorporation 
petitions. 

No  authority  to  the  contrary  has  been  discovered. 

Robert  Morgan,  Attorney  General 
Sidney  S.  Eagles,  Jr., 
Revisor  of  Statutes 

28  July  1969 

Subject:  Municipalities;  Boundaries;  Deeds  and  Conveyances 

Requested  by:     Mr.  Kenneth  Youngblood 
Fletcher  Town  Attorney 

Question:  Does  the  phrase  ".  .  .  westerly  to  the  center  of  Interstate 

Highway  No.  26  .  .  .",  contained  in  the  corporate  boundary 
description  of  the  newly  formed  town  of  Fletcher,  mean 
in  a  due  west  direction  to  said  highway  ? 

Conclusion:  The  word   "westerly"   in  this   corporate  boundary  descrip- 

tion must  be  construed  to  mean  due  west. 

The  corporate  boundaries  of  the  newly  formed  Town  of  Fletcher  are  estab- 
lished in  Chapter  78  of  the  1969  Session  Laws  and  read  in  part  as  follows: 
"Beginning  at  the  point  where  U.S.  Highway  No.  25  intersects  with  the 
Henderson-Buncombe  line;  runs  thence,  westerly  to  the  center  of  Interstate 
Highway  No.  26  .  .  ." 

"A  boundary  line  which  is  described  as  running  toward  one  of  the  cardinal 
points  of  the  compass  should  be  presumed  to  run  directly  in  that  course 
unless  its  direction  is  controlled  by  some  object.  Thus  the  term  northerly 
in  a  grant  where  there  is  no  object  to  direct  its  inclination  to  the  east 
or  to  the  west  must  be  construed  to  mean  due  north."  12  Am.  Jur  2nd, 
Boundaries,  Section  57,  P.  496.  Thus  the  interpretation  about  the  word 
westerly  means  due  west. 

Robert  Morgan,  Attorney  General 

Harrison  Lewis, 
;"'  Deputy  Attorney  General 
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7  October  1969 

Subject:  Municipalities;    Building   Code;    Electrical   Code;    Right   of 

City  to  Vary  State  Building  Code 

Requested  by:     Mr.  F.  E.  Wallace,  Jr. 
Kinston  City  Attorney 

Question:  May  a  municipality  vary  the  provisions  of  the  State  Build- 

ing Code  without  securing  approval  of  the  North  Carolina 
State  Building  Code  Council  ? 

Conclusion:  Variations  of  the   State  Building  Code  by  a  municipality 

cannot  become  effective  unless  and  until  officially  approved 
by  the  State  Building  Code  Council. 

In  1957,  the  General  Assembly  provided  in  Article  9  of  Chapter  143  of 
the  General  Statutes,  particularly  G.S.  143-138,  that  a  State  Building  Code 
should  be  adopted  by  the  North  Carolina  State  Building  Code  Council. 
Pursuant  to  such  section,  a  State  Building  Code  was  subsequently  adopted. 
The  City  of  Kinston  had  in  effect  at  the  time  when  the  General  Assembly 
took  this  action  certain  building  code  ordinances  which  contained  provisions 
in  addition  to,  and  sometimes  more  stringent  than,  the  building  code  in 
existence  in  1957  and  the  building  code  adopted  pursuant  to  the  1957  law. 
After  the  present  state  building  code  was  adopted  pursuant  to  the  1957 
law  referred  to  above,  the  City  of  Kinston  did  not  secure  from  the  State 
Building  Code  Council  any  approval  of  its  local  variations  from  the  State 
Building  Code. 

G.S.  143-138(e)  provides  as  follows: 

"(e)  Effect  upon  Local  Building  Codes. — The  North  Carolina 
State  Building  Code  shall  apply  throughout  the  State,  from  the 
time  of  its  adoption.  However,  any  political  subdivision  of  the 
State  may  adopt  a  building  code  or  building  rules  and  regulations, 
provided  that  before  any  such  building  code  or  regulations  or  any 
amendments  thereto  shall  be  effective  they  must  be  officially  ap- 
proved by  the  Building  Code  Council  as  providing  adequate  minim- 
mum  standards  to  preserve  and  protect  health  and  safety,  in  ac- 
cordance with  the  provisions  of  subsection  (c)  above.  Such  ap- 
proval shall  be  taken  as  conclusive  evidence  that  a  local  code 
supersedes  the  State  Building  Code  in  its  particular  political 
subdivision.  This  article  shall  not  affect  any  existing  building  codes 
or  regulations  until  the  North  Carolina  State  Building  Code  has 
been  legally  adopted  by  the  Building  Code  Council." 

In  view  of  the  above  statute,  it  is  clear  that  the  State  Building  Code  as 
adopted  by  the  State  Building  Code  Council  is  applicable  to  the  City  of 
Kinston  and  any  variations  therefrom  are  invalid  as  they  have  not  been 
submitted  to  and  approved  by  the  State  Building  Code  Council  since  the 
Council's  adoption  of  the  present  State  Building  Code. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
'.  Deputy  Attorney  General 
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8  October  1969 

t!      Subject:  Municipalities;  Contracts;  Competitive  Bidding;  Advertise- 

ment 

Requested  by:     Mr.  L.  A.  Stith 

Craven  County  Attorney 

;        Question:  When  is  a  political  subdivision,  in  contracting  for  construc- 

tion or  repair  work  or  purchase  of  apparatus,  supplies, 
materials  or  equipment,  required  to  advertise  for  formal 
bids  pursuant  to  G.S.  143-129? 

1        Conclusion:  Advertisement  for  formal   bids   under   G.S.    143-129   is   re- 

quired whenever  an  estimated  expenditure  for  purchase  of 
apparatus,  supplies,  materials,  or  equipment  exceeds  $2,000 
and  whenever  an  estimated  expenditure  for  construction 
or  repair  work  exceeds  $7,500. 

G.S.  143-129  provides  for  competitive  bidding  and  certain  public  advertise- 
ment for  bids  with  respect  to  certain  contracts  for  construction  or  repair 
work  or  for  certain  purchases.  A  problem  is  presented  by  a  county  at- 
torney as  follows : 

"In  reading  G.S.  143-129  there  seems  to  be  a  conflict.  The  first 
paragraph  of  this  Statute  seems  to  be  that  a  city  or  county  does 
not  have  to  advertise  for  bids  if  construction  or  repair  work  does 
not  exceed  an  estimated  $7500,  or  $2,000  for  apparatus  supplies 
and  materials.  However,  paragraph  4  seems  to  set  forth  the  pro- 
visions for  advertising  for  bids  if  the  amount  is  less  than  $7500. 
"I  cannot  determine  if  these  are  inconsistent  statements  but  they 
certainly  appear  to  be.  Perhaps  the  word  'less'  should  be  'more'  in 
referring  to  the  $7500." 

The  seeming  conflict  can  be  resolved  and  still  give  eff'ect  to  every  portion 
of  G.S.  143-129.  It  is  perhaps  somewhat  easier  to  understand  if  the 
history  of  the  statute  is  examined.  In  1943,  the  floor,  above  which  public 
advertising  for  formal  bids  was  necessary,  was  $1,000  both  in  the  case  of 
construction  or  repair  contracts  and  contracts  for  purchase  of  materials, 
supplies,  etc. 

In  1943  the  section  provided  that,  when  the  estimated  cost  of  the  contract 
(either  type)  was  less  than  $2,000,  the  alternative  method  of  advertising 
by  newspaper  or  posting  could  be  used  under  the  circumstances  therein 
set  out. 

Gradually  the  floors  were  raised  as  to  the  amounts  above  which  the 
provisions  of  the  first  paragraph  of  G.S.  143-129  would  be  applicable, 
finally  reaching  the  present  $7,500  in  the  case  of  construction  or  repair 
work  and  $2,000  in  the  case  of  purchase  of  supplies,  materials,  etc.  At 
the  same  time,  through  the  years  the  ceiling  below  which  the  alternative 
method  of  advertising  set  forth  in  the  fourth  paragraph  may  be  used  has 
been  raised  to  $7,500.  That  means  that  at  present,  the  $7,500  provision 
in  the  fourth  paragraph  has  meaning  and  relates  only  to  advertisement 
of  bids  for  apparatus,  supplies,  materials,  or  equipment.   In  other  words, 
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if  it  is  a  construction  or  repair  work  contract,  the  entire  section  is  in- 
applicable unless  the  amount  exceeds  $7,500.  If  it  is  a  contract  for  pur- 
chase of  supplies,  materials,  etc.,  exceeding  $2,000,  but  less  than  $7,500, 
the  fourth  paragraph  provisions  as  to  alternative  methods  of  advertising 
are  applicable. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


16  October  1969 
Subject: 


Requested  by: 


Questions: 


Conclusions : 


Municipalities;  Contracts;  Lease  of  Equipment  with  Option 
to  Purchase;  Compliance  with  Bidding  Requirements  of 
G.S.  143-129;  Contract  Let  to  Bid  with  Provision  to  Pur- 
chase Additional  Property  at  Contract  Price 

Mr.  James  B.  Garland 
Gastonia  City  Attorney 

(1)  May  a  city  enter  into  a  lease  for  equipment,  with 
option  to  purchase  within  the  first  five  years,  without  com- 
plying with  the  bidding  requirements  of  G.S.  143-129? 

(2)  May  a  contract  let  to  bids  pursuant  to  G.S.  143-129 
for  the  purchase  of  equipment  contain  a  provision  that 
the  city  may  purchase  additional  equipment  at  the  same 
price  as  the  original  contract  ? 

(1)  No.  The  bidding  requirements  of  G.S.  143-129  are 
applicable  to  all  contracts  coming  within  the  provisions 
of  the  statute.  Since  the  purchase  price  of  the  equipment 
exceeds  $2,000,  the  lease-option  to  purchase  contract  must 
be  let  to  bid  as  required  by  the  statute  even  though  the 
rental  payments  will  be  credited  toward  the  purchase  price 
should  the  option  be  exercised. 

(2)  Yes.  The  contract  price  of  the  original  equipment 
purchased  under  the  contract,  and  the  price  of  any  addi- 
tional equipment  which  may  be  purchased  subsequently 
have  been  established  by  competitive  bidding  as  required 
under  G.S.  143-129.  Thus,  we  see  no  objection  to  the 
contract  containing  such  a  provision  to  purchase  the  ad- 
ditional equipment  at  the  original  contract  price.  Of 
course,  it  is  assumed  that  the  contract  does  not  require 
the  city  to  purchase  the  additional  equipment  at  the  same 
price  in  the  event  the  price  should  be  lower  at  a  subsequent 
purchase  date. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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19  August  1968 

Subject:  Municipalities;   Conveyance  of  City-Owned   Property 

Requested  by:     Mr.  William  T.  Watkins 
Oxford  City  Attorney 

Conclusion:  Where   a   municipality   acting   as    an   agent   for   the    State 

Highway  Commission  acquires  property  in  its  own  name 
which  is  subsequently  conveyed  to  a  third  party  as  just 
compensation  for  the  acquisition  of  highway  right  of  way, 
and  all  costs  and  expenses  in  connection  therewith  are 
borne  by  the  State  Highway  Commission,  such  conveyance 
does  not  constitute  a  conveyance  of  municipal  property 
within  the  meaning  of  G.S.  160-59.  A  municipality's 
authority  to  act  in  this  capacity  is  contained  in  G.S. 
136-66.3  and  G.S.  136-66.4. 

This  will  acknowledge  your  letter  of  17  August  1968  in  which  you  re- 
quested an  opinion  of  this  office  on  the  following  fact  situation  and  question. 
In  order  to  construct  Interstate  85  in  or  near  the  City  of  Oxford,  it  was 
necessary  that  the  Seaboard  Coastline  Railway  Company  Station  together 
with  a  portion  of  its  tracks  be  moved  south  of  Interstate  85  and  to  acquire 
certain  lands  and  right  of  way  belonging  to  Seaboard  Coastline  Railway. 
An  agreement  was  reached  with  the  Seaboard  Coastline  Railway  whereby 
they  would  accept  certain  lands  belonging  to  the  Central  Orphanage  of 
North  Carolina  as  just  compensation  for  said  acquisition.  The  State 
Highway  Commission  was  unable  to  acquire  said  Central  Orphanage 
Property  without  condemnation;  however,  it  was  possible  for  the  City  of 
Oxford  to  purchase  said  property.  An  agreement  was  entered  into  between 
the  Coastline  Railway  Company,  City  of  Oxford  and  State  Highway  Com- 
mission whereby  the  city  would  purchase  land  from  the  Central  Orphan- 
age of  North  Carolina  and,  in  turn,  would  transfer  the  same  to  the  Sea- 
board Coastline  Railway  at  no  cost  to  the  City  of  Oxford,  the  State 
Highway  Commission  paying  the  entire  cost  of  the  purchase  and  any  cost 
connected  with  the  transaction.  Thereafter,  as  agreed,  the  City  of  Oxford 
purchased  the  lands  necessary  for  the  relocation  of  the  railway  station 
and  right  of  way  for  Interstate  85  and  transferred  the  same  to  the 
Seaboard  Coastline  Railway,  the  State  Highway  Commission  paying  the 
entire  purchase  price. 

The  question  now  presented  and  raised  by  the  attorneys  for  the  Seaboard 
Coastline  Railway  is  whether  or  not  the  conveyance  by  the  City  of  Oxford 
of  the  Central  Orphanage  property  to  the  Seaboard  Coastline  Railway 
was  a  valid  conveyance. 

We  are  of  the  opinion  that  it  is. 

G.S.  160-59  provides  that  municipal  property  shall  be  sold  at  public  outcry 
after  30  days  notice  to  the  highest  bidder.  The  decisions  concerning  this 
statute  have  held  a  failure  to  comply  with  its  provisions  creates  a  non- 
marketable  title. 
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It  is  our  opinion,  however,  that  the  property  involved  herein  was  not 
municipal  property  in  the  sense  used  in  G.S.  160-59  since  no  municipal 
funds,  tax  or  otherwise  were  involved  in  the  transaction  and  we  are 
further  of  the  opinion  that  the  municipality  merely  acted  as  an  agent  for 
the  North  Carolina  State  Highway  Commission.  Although  the  bare  legal 
title  was  vested  in  the  City  of  Oxford,  it  was  as  agent  for  the  State 
Highway  Commission.  We  are  of  the  further  opinion  that  G.S.  136-66.3 
authorizes  the  municipality  to  act  in  such  capacity.  The  statute  provides 
in  part  as  follows:  "When  any  one  or  more  street  construction  improve- 
ment projects  are  proposed  on  the  State  Highway  System  in  and  around 
a  municipality,  the  State  Highway  Commission  and  the  municipal  govern- 
ing body  shall  reach  agreement  on  their  respective  responsibilities  for  the 
acquisition  and  cost  of  rights  of  way  necessary  for  such  project  or 
projects  .  .  .  Whenever  a  municipality  agrees  to  acquire  rights  of  way 
for  a  state  highway  system  street  improvement  project,  the  State  Highway 
Commission  may  agree  to  reimburse  the  municipality  in  whole  or  in  part 
for  expenditures  made  by  the  municipality  to  acquire  such  right  of  way." 
G.S.  136-66.4  also  provides  as  follows:  "Municipalities  shall  have  and  may 
exercise  such  authority  as  is  necessary  to  carry  out  their  responsibilities 
under  this  Article." 

Since  this  particular  factual  situation  does  not  appear  to  have  been 
interpreted  by  the  court  and  since  the  deed  on  its  face  does  not  disclose 
the  nature  of  the  property  conveyed  or  the  agency  of  the  municipality,  it 
might  be  advisable,  in  order  to  clear  any  question  concerning  the  title  to 
said  property,  to  have  the  transaction  ratified  by  the  next  General 
Assembly. 

^  T.  W.  Bruton,  Attorney  General 

Harrison  Lewis, 
Deputy  Attorney  General 

28  November  1969 

Subject:  Municipalities;     Donations     and     Appropriations;     Private 

Rescue  Organization;   Lease  for  $1   per  Year 

Requested  by:     Mr.  James  B.  Garland 
Gastonia  City  Attorney 

Question:  May  a  city  donate  and  convey  to  a  private  rescue  organi- 

zation without  consideration,  a  tract  of  land  purchased 
with  tax  funds,  or  lease  the  land  to  the  organization  for 
$1  per  year  under  the  authority  of  G.S.  160-191.11? 

Conclusion:  No.     The  Legislature  may  not  authorize  a  municipal  cor- 

poration to  give  away  its  property  or  to  pay  gratuities 
out  of  public  funds,  and  this  principle  has  been  discussed 
in  various  cases  by  the  North  Carolina  Supreme  Court, 
neither  may  a  city  sell  or  lease  its  lands  which  are  held  in 
trust  for  the  use  of  the  town  or  such  property  as  is  de- 
'■  voted  to  governmental  purposes.  Brumley  v  Baxter,  225 
N.C.  690;  Cline  v  Hickory,  207  N.C.  125. 
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t  A  municipal  corporation,  when  authorized  by  statute,  has  power  to  ap- 
1  propriate  for  a  public  purpose  available  surplus  funds  not  derived  from 
e  I  taxes  of  any  kind  or  a  pledge  of  its  credit.  Dennis  v  Raleigh,  253  N.C. 
r  400;  Norton  v  Redevelopment  Comm.,  262  N.C.  306;  Yokley  v  Clark,  262 
1    N.C.  218. 

]  G.S.  160-191.11  authorizes  a  county  or  incorporated  town  to  expend  funds 
to  purchase  and  maintain  rescue  equipment  and  to  finance  the  operation 
of  a  rescue  squad  in  order  to  furnish  assistance  in  case  of  accident  or 
other  casualty. 

It  is  to  be  noted  that  the  Legislature  has  not  declared  a  rescue  squad  to 
be  a  necessary  or  even  a  public  purpose.  Neither  does  this  statute  authorize 
a  city  to  appropriate  these  funds  to  a  private  organization.  In  addition, 
the  funds  are  for  the  purchase  and  maintenance  of  rescue  equipment,  and 
the  operation  of  the  rescue  squad.  _. 

The   language    of   G.S.    160-191.11    indicate    that    the    Legislature    intended 
;  to  authorize  a  city  to  operate  its  own  rescue  squad,  but  not  to  finance  a 
private  organization. 

The  North  Carolina  Supreme  Court  has  not  ruled  as  to  whether  a  rescue 
squad  is  a  necessary  or  public  purpose.  In  light  of  other  decisions,  for 
example,  ambulance  services,  it  is  felt  that  the  court  may  hold  a  municipal 
rescue  squad  to  be  a  public  purpose,  but  not  a  necessary  purpose.  Thus, 
G.S.  160-191.11,  as  presently  written,  compels  a  negative  answer  to  the 
questions  presented. 

This  opinion  overrules  and  supersedes  a  prior  opinion  dated  January  1, 
1964,  addressed  to  Mr.  Ernest  Ball,  and  all  other  opinions  in  conflict 
herewith. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

22  January  1969 

Subject:  Municipalities;  Elections;  Candidate  for  Alderman  Running 

at  Large 

Requested  by:     Mr.  L.  A.  Grooms,  Chairman 

Lincoln  County  Board  of  Elections 

Conclusion:  A  person  filing  as  a  candidate  for  Alderman  in  the  Town 

of  Lincolnton  must  comply  with  the  provisions  of  the 
City  Charter,  and  since  the  Charter  makes  no  provision 
for  a  person  to  run  at  large  for  Alderman,  you  would 
have  no  authority  to  accept  a  filing  fee  from  a  candidate 
who  is  attempting  to  file  contrary  to  the  charter  provi- 
sions. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
^         '  Deputy  Attorney  General 
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24  April  1969 
Subject: 


Municipalities;   Elections;  Markers,  Assistance  to  Voters 


Requested  by:     Mr.  Bobby  F.  Jones 
Elm  City  Attorney 

Question:  Are   the   provisions   of   G.S.    163-44   and   G.S.    163-152(b)l,l 

providing  for  markers  and  assistance  to  voters,  applicable 
to  the  non-partisan  regular  municipal  elections  in  Elmi 
City?  I 

Conclusion:  Yes.     The  Charter  of  Elm  City  provides  that  its  elections 

shall  be  held  under  Article  3,  Chapter  160  of  the  General 
Statutes.  G.S.  160-50  provides  that  elections  in  munici- 
palities shall  be  conducted  as  prescribed  for  election  of 
members  of  the  General  Assembly  except  as  provided 
otherwise  therein.  Article  13,  Chapter  163,  is  applicable 
to  municipal  elections  and  requires  the  appointment  of 
markers  and  authorizes  assistance  to  voters.  Thus,  markers 
may  be  appointed  and  assistance  allowed  to  voters  in  the 
municipal  elections  unless  the  city  charter  provides  other- 
wise. 

Since  the  election  in  Elm  City  is  non-partisan,  recommen- 
dations by  the  chairman  of  each  political  party  would  not 
be  applicable,  but  the  markers  shall  be  appointed  by  the 
governing  body  of  the  Town  in  consultation  with  the 
precinct  registrars. 

Chapter  152,  Session  Laws  of  1955,  provides  that  the  election  of  municipal 
officials  in  Elm  City  shall  be  conducted  under  the  general  municipal  elec- 
tion laws.  Article  3  of  Chapter  160  of  the  General  Statutes. 

G.S.  160-50  provides:  "In  all  other  respects,  all  elections  held  in  any  town 
or  city  shall  be  conducted  as  prescribed  for  the  election  of  members  of 
the  General  Assembly."  Elections  for  members  of  the  General  Assembly 
are  provided  for  in  Chapter  163  of  the  General  Statutes. 

There  is  no  provision  in  Article  3  of  Chapter  160,  or  Chapter  152,  Session 
Laws  of  1955,  relating  to  markers  or  authorizing  assistance  to  voters. 
However,  G.S.  163-44  authorizes  the  appointment  of  markers  in  general 
elections  in  those  counties  not  having  full-time  and  permanent  registration. 
Elm  City  does  not  have  full-time  registration;  thus,  G.S.  163-44  would 
authorize  the  Town  Board  of  Elm  City,  in  consultation  with  the  precinct 
registrar,  to  appoint  a  sufficient  number  of  markers  for  each  precinct. 
Since  the  elections  in  Elm  City  are  non-partisan,  the  provisions  of  G.S. 
163-44,  giving  the  chairman  of  each  political  party  the  right  to  recommend 
persons  as  markers,  would  not  be  applicable. 

Article  13  of  Chapter  163,  in  express  terms,  is  applicable  to  elections  in 
cities  and  towns.  G.S.  163-152(b)  (1),  a  part  of  Article  13,  authorizes 
assistance  to  voters  from  a  near  relative  or  from  a  marker  as  specified 
therein. 
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Thus,  construing  the  above  statutes  together,  it  is  clear  that  markers  are 
authorized  in  the  municipal  elections  in  Elm  City,  and  that  G.S.  163-152 
(b)(1)  provides  for  assistance  to  voters. 

For  many  years  this  office  has  held  that  markers  and  assistance  to  voters 
''I  iwere  not  permitted  in  municipal  elections  unless  the  Charter  or  some 
"'f  (special  act  authorized  such  within  the  municipality.  However,  Chapter  163 
'5   of  the   General    Statutes    was    rewritten   in    1967,    and    under   the    express 

language  of  Article  13  thereof,  the  prior  opinions  of  this  office  have  been 
J,  superseded  as  outlined  herein.  Thus,  prior  opinions  are  hereby  modified 
j]  I  or  rescinded  to  the  extent  they  conflict  with  this  opinion  and  the  provi- 
,;,    sions  of  Chapter  163  of  the  General  Statutes. 


It  should  be  noted  that  this  opinion  cannot  be  made  applicable  to  municipal 
elections  generally,  due  to  charters  or  special  acts  which  may  be  con- 
trolling as  to  elections  in  particular  municipalities. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

19  February  1970 

Subject:  Municipalities;   Elections;   New  Registration  and  Looseleaf 

System  Required  in  Town  of  Murphy 

Requested  by:     Mr.  Herman  Edwards 
Murphy  Town  Attorney 

Question:  Does   Chapter  278,   Session  Laws   of   1949,   which   requires 

elections  in  the  Town  of  Murphy  to  be  conducted  by  the 
County  Board  of  Elections  in  accordance  with  Chapter  163 
of  the  General  Statutes,  require  the  County  Board  of 
Elections  to  install  the  loose-leaf  system,  and  to  hold  a 
new  registration  in  the  Town  ? 

Conclusion:  Yes.     Section    2    of    Chapter    278,    Session    Laws    of    1949, 

expressly  requires   that  elections   in  the  Town  of  Murphy 

shall  be  held  and  conducted  by  the  Cherokee  County  Board 

of  Elections,  "in  all  things  and  in  all  details  in  accordance 

with  the  general  election  laws  of  the  State  ...  as  provided 

by  Chapter  163  of  the  General  Statutes  of  North  Carolina 
» 

There  is  nothing  in  Chapter  278  as  to  registration  of  voters,  therefore,  the 
general  laws  applicable  to  registration  of  voters  in  Cherokee  County,  as 
far  as  practicable,  would  govern  the  registration  of  voters  in  the  Town 
of  Murphy.  Thus  G.S.  163-65  would  require  the  loose-leaf  registration 
system  be  installed  in  Murphy. 

Chapter  171,  Session  Laws  of  1969  requires  a  new  registration  of  voters 
in  Cherokee  County  during  the  period  of  April   1,   1969   to   September  30, 
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1969,  in  accordance  with  G.S.  163-67 (a).  This  reference  was  to  G.S. 
163-67(a)  as  it  existed  prior  to  June  11,  1969,  the  effective  date  of  Chapter 
750,  Session  Laws  of  1969,  which  rewrote  G.S.  163-67 (a).  Through  over- 
sight, subsection  (old)  (a)  was  omitted  which  related  to  the  time  of  hold- 
ing new  registrations.  However,  the  State  Board  of  Elections  has  adopted 
a  regulation  which  contains  the  same  language  of  old  G.S.   163-67 (a). 

Thus  we  would  suggest  that  a  new  registration  be  held  as  provided  in 
old  G.S.  163-67 (a).  You  would  not  be  concerned  about  the  21  day  pro- 
vision now  appearing  in  new  G.S.  163-67 (a)  unless  the  county  has  estab- 
lished full-time  registration,  and  it  is  carried  into  effect  in  the  Town  of 
Murphy. 

-  '•''"/''       Robert  Morgan,  Attorney  General 

James  F.  Bullock, 
Deputy  Attorney  General 


15  April  1969 

Subject:  Municipalities;    Elections;   Primaries;   Single-shot  Voting 

Requested  by:     Mr.  Earl  Britt 

Fairmont  Town  Attorney 

Question:  Is  single-shot  voting  permissible  in  the  municipal  primary 

in  the  Town  of  Fairmont  ? 

Conclusion:  Under  G.S.  163-151(3)  (b),  in  primary  elections  for  munici- 

pal officers  in  those  counties  listed  therein,  which  includes 
the  County  of  Robeson,  if  there  are  multiple  positions  to 
be  filled  in  a  single  office,  the  voter  shall  cast  his  vote  for 
as  many  candidates  as  there  are  positions  to  be  filled  in 
that  office. 

Facts  presented  in  a  letter  dated  April  11,  1969,  indicate  that  prior  to 
1965  municipal  primaries  were  permitted  in  the  Town  of  Fairmont  (Ch. 
343,  Private  Laws  of  1907) ;  that  in  1965,  municipal  primaries  were 
eliminated  in  the  Town  of  Fairmont;  and  that  by  Chapter  752,  Session 
Laws  of  1967,  primary  elections  were  re-enacted  for  the  Town  of  Fairmont. 
Although  we  find  no  statute  expressly  stating  the  fact,  the  letter  in- 
dicates that  the  primary  is  a  non-partisan  primary  and  no  party  designa- 
tion appears  upon  the  ballot;  however,  we  think  this  would  be  immaterial 
so  far  as  the  application  of  G.S.  163-151(3)  (b)  is  concerned,  and  that  the 
voter  must  cast  his  vote  for  as  many  candidates  as  there  are  positions 
to  be  filled  in  that  office  in  the  primary  election. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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15  April  1969 
Subject: 

Requested  by: 

Question: 


Municipalities;      Elections; 
Qualification  of  Voters 


Registration     of     Transients; 


Mrs.  Willie  Lee  Mason 

Member  of  Town  Council  of  Rich  Square 

May  families  moving  into  a  municipality  for  the  express 
purpose  of  training  under  a  poverty  program,  and  who 
remain  within  the  municipality  from  three  to  six  months 
for  the  purpose  of  said  training  and  who  then  move  on  to 
other  locations,  be  considered  residents  and  qualified  voters 
within  the  municipality  for  the  purpose  of  voting  in  muni- 
cipal elections  ? 

Conclusion:  The   qualifications  for  voting   in   a   municipal   election   are 

the  same  as  in  a  general  election  and  the  word  "residence", 
as  a  prerequisite  of  the  right  to  vote  in  this  State,  is 
synonymous  with  "domicile",  which  denotes  a  permanent 
dwelling  place  to  which  a  person,  when  absent,  intends  to 
return. 

Under  G.S.  163-57,  a  person  shall  not  be  considered  to 
have  lost  his  residence  when  he  goes  into  another  county 
for  temporary  purposes  only,  with  the  intention  of  re- 
turning to  his  home. 

Whether  a  person  has  established  a  domicile  for  purposes 
.  of  voting  is  determined,  to  a  great  extent,  by  the  person's 

intentions;  and,  thus,  it  would  be  a  decision  for  the 
registrar,  or  the  board  of  elections,  to  determine  in  each 
case  whether  the  person  offering  to  register  and  vote  had 
in  fact  acquired  a  permanent  dwelling  place  within  the 
municipality. 

From  the  facts  presented  in  a  letter  dated  March  11,  1969  (received  in  this 
office  April  14,  1969),  and  a  supplemental  telephone  conversation,  it  ap- 
pears that  in  Rich  Square,  North  Carolina,  underprivileged  families 
throughout  the  general  area  are  brought  into  a  poverty  program  for  the 
purpose  of  teaching  them  a  useful  trade.  These  families  are  located  within 
the  Town  of  Rich  Square  during  a  period  of  from  three  to  six  months 
for  the  purpose  of  training;  that  they  are  transient  in  nature  and  move 
out  of  the  town  once  the  training  program  is  completed.  Apparently, 
they  live  in  house  trailers  or  other  temporary  quarters  furnished  by  the 
poverty  program  during  their  training. 

Article  VI,  Section  2,  of  the  North  Carolina  Constitution,  provides  that 
any  person  who  shall  reside  in  the  State  of  North  Carolina  for  one  year 
and  in  the  precinct,  ward,  or  other  election  district  in  which  such  person 
offers  to  vote  for  thirty  days  next  preceding  an  election,  and  who  possesses 
the  other  qualifications  of  a  voter,  shall  be  entitled  to  vote  in  any  election 
in  this  State. 
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G.S.  163-57  provides  that  all  registrars  and  judges,  in  determining  the 
residence  of  a  person  oflfering  to  vote  or  register,  shall  be  governed  by 
the  following  rules.  Rules  (1),  (2),  and  (3)  provide,  in  essence,  that  a 
place  shall  be  considered  the  residence  of  a  person  in  which  his  habitation 
is  fixed  and  to  which  he  has  the  intention  of  returning;  that  he  shall  not 
be  considered  to  have  lost  his  residence  when  he  leaves  his  home  and 
goes  into  another  state  or  county  for  temporary  purposes  only,  and  he 
shall  not  be  considered  to  have  gained  a  residence  when  he  comes  into 
the  county  or  state  for  temporary  purposes  only,  without  the  intention 
of  making  such  county  his  permanent  place  of  abode. 

The  North  Carolina  Supreme  Court  has  stated  that  "residence"  as  a  pre- 
requisite to  the  right  to  vote  (within  the  meaning  of  the  Constitution)  is  } 
synonymous  with  "domicile",  which  denotes  a  permanent  dwelling  place  to  j 
which  a  person  when  absent  intents  to  return. 

In  Boyer  v  Teague,  106  N.C.  576,  our  court  has  stated  that  in  order  to 
become  a  qualified  voter,  he  must  have  formed  the  intent  to  remain  at 
the  place  he  considers  his  domicile,  and  the  intent  must  be  concurrent 
with  the  actual  occupation  of  the  domicile  in  the  county  to  entitle  him  to 
the  rights  of  an  elector  therein. 

The  same  would  be  true  in  municipal  elections  for  persons  moving  from 
the  county  into  a  municipality,  for  the  Supreme  Court  has  stated  in 
State  V  Carter,  194  N.C.  293,  that  the  qualification  of  voters  in  a  munici- 
pality is  the  same  as  in  a  general  election. 

Thus,  in  the  final  analysis,  whether  a  particular  person  is  qualified  is  a 
question  to  be  determined  by  the  registrar  and  judges  of  elections  from 
the  particular  facts  presented  to  them  at  the  time  the  person  offers  to 
register. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
'^  Deputy  Attorney  General 

18  March  1969 

Subject:  Municipalities;   Elections;   Registration  of  Voters  Between 

1st  &  2d  Primary 

Requested  by:     Mr.  G.  Edison  Hill,  Chairman 
Asheville  Board  of  Elections 

Question:  In   a   municipality   having   permanent,   full-time    registra- 

tion, may  persons   register  between  the   first  and   second 
primary  ? 

Conclusion:  No.     Ordinarily  the  registration  books  would  be  re-opened 

«  after  the  first  primary  where  a  full-time  permanent  reg- 

'       ■  istration    system    is    used,    but    when    there    is    a    second 

primary,    G.S.    163-lll(e)    prohibits    any    registration    be- 
tween the  dates  of  the  first  and  second  primaries. 
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Where  full-time   permanent  registration  is   used,   the  reg- 
istration books  close  21  days  prior  to  a  primary  election. 

Although,  ordinarily,  the  books  would  open  immediately  after  a  primary 
under  the  full-time  permanent  registration  system,  this  is  not  true  when 
a  second  primary  is  required,  for  G.S.  163-111  (e)  prohibits  registration 
between  the  dates  of  the  first  and  second  primaries. 

However,  any  person  who  becomes  qualified  to  vote  during  the  time  be- 
tween the  first  and  second  primary  may  be  registered  on  the  date  of  the 
second  primary  and  permitted  to  vote  therein.  G.S.  163-11  (e);  G.S. 
163-67(c). 

Chapter  30,  Private  Laws  of  1935,  contains  the  provisions  for  holding 
primary  elections  in  the  City  of  Asheville.  Section  72  thereof  provides 
that  the  general  election  laws  of  North  Carolina  shall  govern  the  holding 
of  municipal  elections  and  primaries  in  Asheville,  except  where  incon- 
sistent with  the  Act.  Thus,  the  provisions  of  Chapter  163  of  the  General 
Statutes  cited  herein  would  be  controlling. 

!  Robert  Morgan,  Attorney  General 

James  F.  Bullock, 
Deputy  Attorney  General 


29  April  1969 
Subject: 
Requested  by: 


Question: 


Conclusion: 


Municipalities;  Elections;  Write-in  Votes 

Mr.  Edwin  C.  Ipock 
Goldsboro  City  Attorney 

Under  the  charter  provisions  of  the  City  of  Goldsboro 
contained  in  Chapter  447,  Session  Laws  of  1961,  and  the 
general  election  laws,  are  write-in  votes  permissible  in  the 
regular  elections  in  the  City  of  Goldsboro  ? 

There  is  no  provision  in  the  City  Charter  relating  to 
regular  municipal  elections  which  specifies  that  write-in 
votes  are  permissible  or  not  permissible.  Under  Section  9 
of  Article  2  of  the  City  Charter,  it  is  provided  that  "Any 
necessary  procedure  not  provided  for  in  this  Act  shall  be 
taken  under  the  general  law." 

G.S.  163-135  makes  Article  13  of  Chapter  163  applicable 
to  city  elections,  and  G.S.  163-151  (2)c  provides  the 
method  whereby  write-in  ballots  may  be  cast  by  the  voter 
if  he  desires  to  vote  for  a  person  whose  name  is  not 
printed  upon  the  ballot. 

Construing  the  sections  of  the  Charter  and  the  General 
Statutes  in  para  materia,  it  appears  that  write-in  votes 
would  be  permissible  in  the  regular  municipal  elections  in 
the  City  of  Goldsboro. 

Robert  Morgan,  Attorney  General 
-     ■  James  F.  Bullock, 

Deputy  Attorney  General 
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11  April  1969 
Subject: 
Requested  by: 

Question: 

Conclusion: 


Municipalities;   Elections;   Write-in  Votes  Authorized 

Mrs.  Geneva  G.  Dawson,  Clerk 
Town  of  Seven  Springs 

Are  write-in  votes  authorized  in  a  regular  municipal 
election  ? 

Yes.  In  the  absence  of  a  special  act  or  provision  of  the 
town  charter  prohibiting  write-in  votes,  the  provisions  of 
G.S.  163-135  and  G.S.  163-151,  as  rewritten  in  1967, 
authorize  write-in  votes  in  municipal  elections,  and  such 
votes  should  be  counted  when  properly  cast. 

Article  13,  Chapter  163  of  the  General  Statutes,  as  enacted  in  1967,  is 
applicable  to  all  county,  city  and  town  elections.  This  article  relates  to 
forms  of  ballots,  voting  places,  and  other  matters,  including  the  method 
of  marking  ballots  in  elections.  G.S.  163-151  (2)c  authorizes  a  voter  to 
write  in  the  name  of  the  person  for  whom  he  wishes  to  vote  if  he  does  not 
desire  to  vote  for  a  person  whose  name  is  printed  on  the  ballot. 

Thus,  unless  there  is  a  provision  in  the  Town  Charter,  or  a  special  act, 
prohibiting  write-in  votes  in  the  municipal  election,  a  voter  may  cast  a 
write-in  ballot.  G.S.  163-170  sets  forth  the  procedure  for  counting  write-in 
votes. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


10  June  1969 
Subject: 


Requested  by: 


Questions : 


Conclusions : 


Municipalities;  Eminent  Domain;  Condemnation  of  City 
Hall  Site;  Streets;  Closing  Public  Alley 

Mr.  Robert  Booth 
Ayden  City  Attorney 

(1)  May  the  Town  of  Ayden  in  condemnation  proceedings 
condemn  land  on  which  to  build  a  city  hall  ? 

(2)  If  there  is  a  public  alley  separating  two  lots,  how 
should  the  town  proceed  in  order  to  close  said  alley  so 
that  it  also  may  be  used  as  a  part  of  the  site  on  which  to 
build  the  city  hall  ? 

(1)  The  Town  of  Ayden  in  condemnation  proceedings  may 
condemn  land  on  which  to  build  a  city  hall. 

(2)  A  municipality  may  close  a  public  alley  under  the 
provisions  of  G.S.  153-9(17)  and,  if  the  municipality  owns 
the  adjoining  property,  title  to  the  alley  will  vest  in  the 
municipality. 
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Under  the  provisions  of  G.S.  162-100(1),  (5)  and  (13),  and  more  parti- 
cularly 160-205,  a  municipality  may  condemn  land  for  a  City  Hall. 

The  revised  City  Charter  of  Ayden  contained  in  Chapter  79  of  the  1965 
Session  Laws  appears  to  be  silent  upon  eminent  domain  and  apparently 
repealed  the  previous  charter  and  amendments.  The  case  of  Clinton  v. 
Johnson,  174  N.C.  286,  holds  that  where  a  City  Charter  is  inconsistent 
with  160-205,  the  provisions  of  the  City  Charter  must  be  followed.  Unless 
some  portion  of,  or  amendment  to  the  City  Charter  of  Ayden  or  some 
local  act  conferring  a  special  manner  of  condemnation  for  City  Hall  pur- 
poses on  the  City  of  Ayden  is  still  in  effect,  the  city  may  use  160-205. 
We  have  not  found  any  such  provision. 

G.S.  153-9(17)  provides  the  procedure  for  closing  streets  and  highways 
by  the  county  and  not  on  the  State  Highway  System  and,  the  third  para- 
graph thereof  makes  the  same  procedure  applicable  to  streets  within  a 
municipality  not  on  the  State  Highway  System.  This  statute  has  recently 
been  construed  by  the  Court  of  Appeals  in  the  case  of  Owens  v.  Taylor, 
2  N.C.  App.  178, 

Robert  Morgan,  Attorney  General 

Harrison  Lewis, 

Deputy  Attorney  General 

22  April  1970 

Subject:  Municipalities;  Expenditure  of  Tax  or  Non-Tax  Funds  for 

.  Civic  Center  Outside  Municipality  Unlawful 

Requested  by:     Mr.  Junius  G.  Adams,  Jr. 

Town  of  Biltmore  Forest  Attorney 

Question:  In  your  opinion  may  the  Town  of  Biltmore  Forest,  under 

the  authority  of  G.S.  160-200(40)  or  other  authority  in 
the  body  of  the  law  contribute  tax  or  non-tax  revenues 
towards  the  cost  of  land  acquisition  and  construction  of 
the  Asheville  Civic  Center  ? 

Conclusion:  The    Town    of    Biltmore    Forest,    a    municipal    corporation, 

has  no  authority  to  contribute  either  tax  funds  or  non- 
tax funds  towards  the  cost  of  land  acquisition  and  con- 
struction of  the  Asheville  Civic  Center  which  will  be 
located  in  the  City  of  Asheville,  another  municipal  cor- 
poration. 

Biltmore  Forest  is  a  municipal  corporation  created  and  organized  under 
Chapter  32  of  the  Private  Laws  of  1923.  Biltmore  Forest  is  largely  a 
residential  community  adjoining  the  City  of  Asheville  in  Buncombe  County. 
In  1968,  the  eligible  voters  of  the  City  of  Asheville  approved  a  bond  issue 
for  the  establishment  by  the  City  of  Asheville  of  a  Civic  Center  (to  be 
known  as  "Asheville  Civic  Center")  and  which  will  be  composed  of  a 
Civic  Arts  Center,  a  Sports  Arena  and  a  Convention  Complex.  The  Ashe- 
ville Civic  Center  will  be  operated  by  the  City  of  Asheville  and  will  be 
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open  to  the  general  public.  The  initial  bond  issue  proved  to  be  insufficient 
for  the  project  and  there  will  be  another  city  election  in  May  of  this  year 
to  approve  or  disapprove  an  additional  $2,000,000  bond  issue  for  the 
proposed  Center. 

It  appears  that  a  number  of  citizens  of  the  Town  of  Biltmore  Forest 
desire  that  some  means  be  found  for  the  town  to  contribute  to  the  cost 
of  the  Asheville  Civic  Center.  It  is  pointed  out  that  the  people  of  Biltmore 
Forest,  as  a  practical  matter,  would  be  in  a  position  to  enjoy  the  facilities 
equally  with  the  people  of  the  City  of  Asheville.  The  Town  Commissioners 
would  like  to  have  an  opinion  on  the  legal  aspects  of  this  matter  as  to 
whether  or  not  the  Town  of  Biltmore  Forest  can  make  such  a  contribution. 
Under  Article  VII,  Section  7,  of  the  North  Carolina  Constitution,  no 
county,  city,  town,  or  other  municipal  corporation  shall  contract  any  debt, 
pledge  its  faith,  loan  its  credit,  nor  shall  any  tax  be  levied  or  collected 
by  any  officers  of  the  same  except  for  the  necessary  expenses  thereof, 
unless  approved  by  a  majority  of  those  who  shall  vote  thereon  in  any 
election  held  for  such  purpose.  The  question  of  a  public  purpose  also 
arises  under  Article  V,  Section  3,  of  the  Constitution  of  North  Carolina, 
and  an  example  is  given  in  Ketchie  v.  Hedrick,  186  N.C.  392,  where  it 
was  proposed  to  appropriate  a  percentage  of  tax  money  to  a  chamber  of 
commerce  of  the  city  involved.  The  trend  of  judicial  decisions  along  this 
line  is  also  found  in  Horner  v.  Chamber  of  Commerce,  235  N.C.  77.  In 
Dennis  v.  Raleigh,  253  N.C.  400,  the  Charter  of  the  City  of  Raleigh 
authorized  the  city  to  appropriate  not  exceeding  $2500  to  any  association 
in  the  city  organized  for  the  purpose  of  advertising  the  city  or  promoting 
the  public  interest.  Such  appropriation  was  declared  to  be  a  public  purpose 
but  could  not  be  made  for  ad  valorem  tax  funds  but  only  from  funds 
derived  from  sources  other  than  tax  funds.  It  is  interesting  to  note  that 
while  the  court  approved  this  appropriation  it  defined  "public  purpose"  as 
being  a  purpose  "within  the  frame  of  governmental  and  proprietary  power 
given  to  the  particular  municipality,  to  be  exercised  for  the  benefit,  welfare 
and  protection  of  its  inhabitants  and  others  coming  within  the  municipal 
care."  It  will  be  seen,  therefore,  that  even  though  an  appropriation  is 
authorized  it  must  be  spent  for  the  people  in  the  particular  municipality 
and  not  for  the  people  within  another  municipality. 

The  authority  given  in  G.S.  160-200(40)  authorizes  a  municipality  to 
establish  a  public  art  gallery,  museum  or  art  center,  if  established  and 
supported  by  nontax  revenues.  The  subsection  referred  to,  however,  does 
not  authorize  a  municipality  to  contribute  to  the  establishment  and  support 
of  an  art  center  in  another  municipality.  In  Austin  v.  Shaw,  235  N.C.  722, 
the  Supreme  Court  held  that  Charlotte  could  contribute  funds  for  a 
railroad  cross-line  outside  the  city  limits  because  the  building  of  under- 
passes and  overpasses  within  the  city  would  cause  excessive  costs.  This 
was  allowed  under  the  doctrine  of  compensation  by  way  of  substitution, 
which  is  not  applicable  here.  In  Briggs  v.  Raleigh,  195  N.C.  223,  the  City 
of  Raleigh  was  allowed  to  make  donations  for  the  erection  of  buildings  on 
the  State  Fairground,  all  of  which  was  done  by  an  act  of  the  General 
Assembly  of  North  Carolina.  This  was  said  by  the  court  to  be  a  doubtful 
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matter,  but  in  such  cases  the  court  would  follow  a  special  act  of  the 
General  Assembly.  In  Greensboro  v.  Smith,  241  N.C.  363,  it  was  held 
that  a  city  auditorium  was  not  a  necessary  expense  but  was  a  public 
purpose,  and  to  support  the  donation  of  the  city  there  was  a  special  act 
of  the  General  Assembly. 

Here,  in  this  case,  there  is  no  special  authority  of  the  General  Assembly 
and  the  contribution  sought  to  be  made  is  for  a  project  in  another  munici- 
pality. In  this  case  such  contributions,  either  from  tax  funds  or  nontax 
funds  are  not  authorized  by  law. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


18  September  1969 

Subject:  Municipalities;    Fire    Protection;    Furnishing    Outside    Cor- 

porate Limits 

Requested  by:     Mr.  E.  M.  Johnson 

Pembroke  Town  Attorney 


Question: 
r  Conclusion: 


May  a  town  furnish  fire  protection  for  property  outside 
the  corporate  limits  of  the  town? 

Yes.  G.S.  160-238  expressly  authorizes  a  town  to  provide 
fire  protection  outside  the  corporate  limits  under  such 
terms  as  the  governing  body  may  prescribe,  and  within 
the  area  specified  in  the  statute.  G.S.  69-22  requires  the 
town  to  retain  sufficient  protection  for  the  town  when  part 
of  its  equipment  is  outside  the  corporate  limits  in  response 
to  a  call  for  fire  protection.  In  the  event  the  town  charter 
contains  any  provisions  relating  to  this  question,  the 
charter  would  be  controlling  over  the  above  general 
statutes. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


7  July  1969 
Subject: 

Requested  by: 

Question: 


Municipalities;  Form  of  Government;  Method  of  Adopting 
City-Manager  Form  of  Government 

Mr.  T.  F.  Baldwin 

Siler  City  Town  Attorney 

May  the  Town  of  Siler  City,  which  has  a  mayor  and  com- 
missioner form  of  government,  appoint  by  ordinance  a 
city  manager  ? 
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Conclusion:  No.     The    mayor    and    commissioner   form    of    government 

was  created  by  the  General  Assembly,  and  the  form  of 
government  may  not  be  changed  except  in  the  manner 
prescribed  in  Article  21,  Chapter  160  of  the  General 
Statutes.  In  the  absence  of  legislative  authority,  the 
governing  body  may  not  by  ordinance  appoint  a  city 
manager. 

The  Town  of  Siler  City  was  created  by  the  General  Assembly  in  Chapter 
88,  Private  Laws  of  1887.  The  offices  of  the  town  were  specified:  a  mayor, 
5  commissioners,  a  marshal  and  the  commissioners  had  the  authority  to 
appoint  a  secretary  and  treasurer. 

In  Chapter  136,  Public  Laws  of  1917,  the  General  Assembly  provided  for 
the  organization  and  government  of  towns  and  cities.  Local  and  special 
acts  were  not  repealed.  This  Act  provided  also  for  the  adoption  of  a  new 
form  of  government,  by  existing  towns.  Article  21  of  Chapter  160,  and 
Article  22  of  Chapter  160  contain  the  four  forms  of  government,  which 
may  be  adopted.  One  of  these  is  the  mayor,  city  council  and  city  manager, 
known  as  Plan  D. 

G.S.  160-273  which  was  a  part  of  Chapter  136,  Public  Laws  of  1917, 
authorized  the  appointment  of  a  city  clerk.  However,  we  find  no  authority 
for  a  town  to  appoint  a  city  manager  except  upon  the  adoption  of  Plan  D. 
The  Legislature  has  full  and  complete  power  to  create  a  municipal 
corporation,  the  powers  it  may  exercise  and  the  officials  to  perform  its 
corporate  functions.  Starbuck  v  Havelock,  252  N.C.  176. 

A  municipal  corporation  has  only  those  powers  granted  in  express  terms 
and  those  necessarily  implied  from  those  granted.  Shaw  v  Asheville,  269 
N.C.  90;  Dennis  v  Raleigh,  253  N.C.  400. 

Thus,  unless  the  Legislature  has  granted  the  Town  of  Siler  City  the 
authority  to  appoint  a  city  manager,  such  an  official  may  not  be  appointed 
by  ordinance,  and  the  statutory  procedure  to  adopt  Plan  D  would  be  con- 
trolling. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

2  December  1969 

Subject:  Municipalities;    Franchises;     Community    Antenna    Televi- 

sion; Authority  of  Municipalities  to  Grant  Franchise  for 
CATV 

Requested  by:     Board  of  Alderman 

Town  of  Black  Mountain 

Questions:  (1)     Does  the  Board  of  Aldermen  of  the  Town  of  Black 

Mountain  have  the  authority  to  grant  a  franchise  to  a 
community  antenna  television  system  ?  and 
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(2)     Are   there    any   restrictions    on   the    exercise    of    said 
authority  ? 

Conclusions:  (1)  G.S.  160-2 (6a)  authorizes  municipal  corporations  to 
grant  franchises  for  the  operation  of  cable  television 
systems. 

(2)     The  Charter  of  the  Town  of  Black  Mountain  will  con- 
trol the  procedural  aspects  of  the  exercise  of  this  authority. 

Statute  involved:  G.S.  160-2 (6a) 

"[A  city  or  town  is  authorized]  To  grant  upon  reasonable  terms 
franchises  for  the  operation  of  cable  television  systems,  such 
grants  not  to  exceed  the  period  of  twenty  years,  to  levy  reason- 
able franchise  taxes  under  the  authority  of  G.S.  160-56  on  the 
business  of  operating  cable  television  systems,  and  to  prohibit  the 
operation  of  cable   television   systems  without  a  franchise   .    .    ." 

City  Charter  provision  involved:  Private  Laws,  1913  c.  365,  s.  35 

".  .  .  The  Board  of  Aldermen  may  grant  franchises  to  street  rail- 
road companies,  telephone  companies,  or  companies  of  other  kinds, 
to  use  streets  of  the  town,  to  lay  pipes,  tracks,  wires,  and  set 
poles  and  run  cars  and  for  other  purposes,  and  may  charge  for 
such  franchises  and  franchises  and  privileges  in  addition  to  the 
annual  license  taxes,  such  amount  as  it  may  think  just,  to  be 
turned  over  to  the  general  fund  of  the  town." 

In  October  of  1967,  the  City  of  Asheville,  pursuant  to  a  resolution  of  its 
City  Council,  entered  a  lease-license  agreement  with  a  cable  television 
system  to  provide  cable  television  service  to  the  residents  of  Asheville.  As 
a  result  of  this  action  by  the  City  of  Asheville,  the  case  of  Shaw  v.  City  of 
Asheville,  269  N.C.  90,  152  S.E.2d  139,  (1967),  was  decided  by  the  North 
Carolina  Supreme  Court.  While  finding  such  an  agreement  to  be  a  fran- 
chise, the  court  pointed  out  that  the  law  was  unclear  as  to  whether  the 
authority  of  a  municipal  corporation  to  grant  a  franchise  for  cable  tele- 
vision service  arose  under  G.S.  160-2,  or  was  to  be  implied  from  the  Charter 
of  the  particular  municipality.  In  order  to  clarify  this  area  of  the  law,  the 
1967  General  Assembly  passed  G.S.  160-2 (6a)  which  gave  municipal 
corporations  the  authority  to  grant,  upon  reasonable  terms  for  a  period 
not  to  exceed  20  years,  franchises  for  the  operation  of  cable  television 
systems. 

(1)  Regarding  the  existence  of  authority  to  grant  franchises  to  cable 
television  system,  the  passage  of  G.S.  160-2  (6a)  makes  it  clear  that  all 
municipal  corporations  in  North  Carolina  presently  possess  the  authority 
to  grant  such  franchises.  It  is  our  opinion  that  the  Board  of  Aldermen  of 
the  Town  of  Black  Mountain  has  the  authority  to  grant  a  franchise  for 
the  operation  of  a  cable  television  system  in  the  Town  of  Black  Mountain. 

(2)  With  regard  to  the  exercise  of  this  power,  the  North  Carolina 
Supreme  Court  has  made  the  following  statement:  "Nevertheless,  the  au- 
thority,  whether   conferred   upon   the   city   by   G.S.    160-2    or   by   its   own 
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charter,  is  subject  to  the  procedural  restrictions  imposed  by  the  city's 
own  charter  upon  its  power  to  grant  a  franchise."  Shaw  v.  City  of  Ashe- 
ville,  supra.  In  the  Shaw  case,  the  action  of  the  City  Council  of  Asheville 
was  nullified  due  to  its  failure  to  comply  with  the  provision  of  the  City 
Charter  which  required  the  approval  of  a  majority  of  the  voters  of  the 
City  of  Asheville,  expressed  through  an  election,  before  the  city  could 
enter  into  any  franchise  agreement. 

This  situation  does  not  exist  in  the  present  case.  The  Charter  of  the  Town 
of  Black  Mountain,  Private  Laws,  1913,  c.  365,  s.  35,  (as  set  out  above) 
seems  to  give  the  Board  of  Aldermen  the  power  to  grant  franchises  and 
does  not  require  prior  approval  of  the  electorate. 

It  is  our  opinion  that  the  procedural  aspects  of  the  exercise  of  this 
authority  will  be  controlled  by  the  current  Charter  of  the  Town  of  Black 
Mountain  and  will  be  subject  only  to  the  restrictions,  if  any,  appearing 
therein. 

Robert  Morgan,  Attorney  General 
Russell  G.  Walker,  Jr., 
Staff  Attorney 

20  November  1969 

Subject:  Municipalities;    Garbage    Collection    Outside    City    Limits; 

No  Statutory  Authority 

Requested  by:     Mr.  E.  A.  Parker 

Benson  Town  Attorney 

Question:  Is  a  town  authorized  to  furnish  garbage  pickup  service  to 

customers  outside  the  city  limits  for  a  fee  ? 

Conclusion:  No.     G.S.    160-233    authorizes    a    municipality    to    provide 

for  the  removal  of  garbage  from  the  city  and  charge  a  fee 
therefor.  However,  we  find  no  statutory  authority  for  the 

j  )  city  to  furnish  such  service  to  customers  outside  the  city. 

A  town  has  those  powers  prescribed  by  statute  and  those  necessarily 
implied  by  law,  and  no  other.  G.S.  160-1.  It  has  no  inherent  powers. 
State  V  McGraw,  249  N.C.  205. 

A  municipal  corporation  can  have  no  extraterritorial  powers  unless  ex- 
pressly authorized  by  legislative  grant.  Smith  v  Winston-SalcTn,  247  N.C. 
349.  The  collection  of  garbage  and  trash  is  a  governmental  function  for 
the  sole  benefit  of  the  town's  inhabitants.  Broome  v  Charlotte,  208  N.C.  729. 
Article  22  of  Chapter  153  of  the  General  Statutes  authorizes  the  counties 
to  regulate  the  collection  and  disposal  of  garbage  outside  incorporated 
cities  and  towns.  The  county  may  contract  with  a  city  or  town  for  the 
collection  of  garbage,  but  there  is  no  authority  expressly  authorizing 
towns  to  furnish  garbage  service  directly  to  outside  customers. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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14  May  1970 

Subject:  Municipalities;  Group  Life  Insurance;  Retired  Employees 

Requested  by:     Mr.  W.  A.  Watts 

Assistant  Charlotte  City  Attorney 

Question:  May  the  City  of  Charlotte  provide  a  group  life  insurance 

plan  for  former  employees,  now  retired,  and  (1)  con- 
tribute all  of  the  premiums  or  (2)  require  that  retired 
employees  pay  all  the  premiums  under  the  provision  of 
Section  4.42  of  the  Charlotte  City  Code  or  G.S.  160-200(25)  ? 

Conclusion:  Under  neither  Section  4.42  of  the  Charlotte  City  Code  nor 

North  Carolina  General  Statute  160-200(25)  is  the  City  of 
Charlotte  authorized  to  provide  group  life  insurance  for 
former  city  employees,  now  retired. 

Section  4.42  of  the  Charlotte  City  Code  provides: 

"The  City  Council  is  hereby  authorized  to  provide  for  employee 
benefits,  and  to  appropriate  funds  therefor,  in  keeping  with 
generally  accepted  personnel  practices  of  public  and  private  em- 
ployers within  North  Carolina.  Such  benefits  may  include,  by  way 
of  illustration  and  not  in  limitation,  group  insurance  benefits  in 
amounts  based  upon  rate  of  pay  or  other  reasonable  classification, 
sick  leave  benefits,  leaves  of  absence  with  or  without  pay,  awards 
for  length  of  service  and  employee-suggestion  awards.  Premiums 
for  group  insurance  benefits  may  be  paid  by  the  City  of  Charlotte, 
by  the  city  and  employee  jointly,  or  by  the  employee,  provided 
that  premiums  for  dependents  coverage  shall  be  paid  by  the  em- 
ployee." 

G.S.  160-200(25)  provides: 

"To  create  and  administer  a  special  fund  for  the  relief  of  in- 
digent and  helpless  members  of  the  police  and  fire  departments 
who  have  become  superannuated,  disabled,  or  injured  in  such 
service,  and  receive  donations  and  bequests  in  aid  of  such  fund  and 
provide  for  its  permanence  and  increase,  and  to  prescribe  and 
regulate  the  conditions  under  which,  and  the  extent  to  which,  the 
same  shall  be  used  for  the  purpose  of  such  relief.  To  purchase, 
with  or  without  employee  participation  in  payment  of  premiums, 
health,  accident,  disability  and  life  group  insurance  for  the  benefit 
of  city  employees.  If  and  when  the  Congress  of  the  United  States 
amends  the  Federal  Social  Security  Act  so  as  to  extend  its  pro- 
visions to  include  municipal  employees,  each  municipality  is  hereby 
authorized  to  take  such  action  or  to  appropriate  such  funds  as  are 
necessary  to  enlist  their  employees  therein." 

Although  we  can  find  no  decision  in  this  or  any  other  jurisdiction  defining 
"employee"  in  relation  to  a  retired  former  employee.  (See  generally,  how- 
ever, 30  C.J.S.  "Employee"  p.  672  and  14  Words  and  Phrases  "Employee", 
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"Discharged,  retired  or  striking  employees",  p.  676);  we  feel  that  the  usual  I 
understanding  of  that  word  would  not  include  a  retired  former  employee. 
The  Legislature  must  not  be  unaware  of  the  problem  of  definition  in  that 
G.S.  58-210  (definition  of  group  life  insurance)  specifically  provides  that 
"The  policy  may  provide  that  the  term  'employees'  shall  include  retired 
employees". 

However,  because  of  the  context  of  the  word  "employee"  under  the  statutory 
and  code  provisions  dealing  with  employee  benefits  which  involve  not  only 
the  question  of  benefits  retroactively  as  to  those  employees  retired  prior 
to  the  enatment  of  the  legislation  but  constitutional  prohibitions  against 
expenditures  of  public  funds  for  other  than  necessary  purposes  and  the 
lack  of  any  authority  to  sustain  separate  emoluments  to  a  class  of  citizens 
except  in  the  case  of  war  veterans  as  against  the  prohibitions  of  Article  1, 
Section  7  of  the  North  Carolina  Constitution,  we  feel  that  the  legislative 
intent  was  not  to  include  former  employees  now  retired  within  the  defini- 
tion of  employee  or  employees. 

,    Robert  Morgan,  Attorney  General 

,   I.  B.  Hudson, 

.    Assistant  Attorney  General 


18  November  1969 


Subject:  Municipalities;     Housing;    Authority    of    City    Council    to 

Adopt  an  "Open  Housing"  or  "Fair  Housing"  Ordinance 

Requested  by:     Mr.  Donald  L.  Smith 
Raleigh  City  Attorney 

Question:  Does  a  municipal  corporation  have  the  authority  to  enact 

an  "open  housing"  or  "fair  housing"  ordinance? 

Conclusion:  A    municipal    corporation    has    not    been    granted    the    au- 

thority   to    enact    an    "open    housing"    or    "fair    housing" 
ordinance. 

The  term  "open  housing"  appears  to  be  another  statement  of  what  the 
Congress  calls  "fair  housing."  This  whole  subject  in  complete  detail  is 
covered  in  Title  VIII  of  the  Civil  Rights  Act  of  1968,  and  appears  in  its 
original  form  beginning  on  Page  703  of  the  U.S.  Code  Congressional  and 
Administrative  News,  No.  3,  May  5,  1968,  and  is  also  designated  as  Public 
Law  90-284,  82  Stat.  73.  See  also:  42  U.S.C.A.,  beginning  at  Sec.  3601, 
Page  225,  Cumulative  Annual  Pocket  Part  for  use  in  1969.  This  statute  is 
also  mentioned  in  the  case  of  Jones  v.  Mayer  Company,  392  U.S.  409, 
20  L.  ed.  2d  1189,  88  S.  Ct.  2186. 

The  facts  in  this  case  arose  prior  to  the  passage  of  the  Fair  Housing  Act 
and  the  Supreme  Court  of  the  United  States  held  that  under  the  old 
Reconstruction  Civil  Rights  Act  (42  U.S.C.A.  1982)  there  was  the  intent 
to  bar  all  racial  discrimination,  private  as  well  as  public,  in  the   sale  or 
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rental  of  property.  However,  the  Fair  Housing  Act,  which  was  passed 
immediately  prior  to  the  argument  in  the  Jones  Case  now  covers  the 
subject  in  all  details. 

Our  question  is  whether  or  not  the  General  Assembly  of  North  Carolina 
has  granted  a  municipal  corporation  the  authority  to  enact  a  fair  housing 
ordinance.  G.S.  160-1  provides,  as  follows:  "Every  incorporated  city  or 
town  is  a  body  politic  and  corporate,  and  shall  have  the  powers  prescribed 
by  statute,  and  those  necessarily  implied  by  law,  and  no  other." 

A  municipal  corporation  is  a  creature  of  the  General  Assembly  and  has 
no  inherent  power  but  can  exercise  such  powers  as  are  expressly  con- 
ferred by  the  General  Assembly  or  such  as  are  necessarily  implied  by 
those  expressly  given. 

Statev.  McGraw,  249 'N.C.  205; 

Stephenson  v.  Raleigh,  232  N.C.  42 ; 

Laughinghouse  v.  New  Bern,  232  N.C.  596; 

Starbuck  v.  Havelock,  252  N.C.  176; 

Shaw  V.  Asheville,  269  N.C.  90. 

A  municipal  corporation's  powers  are  subject  to  strict  construction  (Kass 
V.  Hedgepeth,  226  N.C.  405),  and  a  municipality  has  no  inherent  power 
and  can  only  exercise  power  conferred  by  the  State,  and  any  reasonable 
doubt  is  resolved  against  the  power  {State  v.  Donnenberg,  150  N.C.  799). 
Before  the  enactment  of  the  parking  statutes,  which  imposed  parking 
fees,  the  power  of  municipal  corporations  was  so  strictly  construed  as  to 
prohibit  ordinances  imposing  parking  fees  (Rhodes,  Inc.  v.  Raleigh,  217 
N.C.  627). 

Perhaps  the  real  question  is  whether  a  fair  housing  ordinance  can  be 
enacted  in  a  valid  manner  under  the  provisions  of  G.S.  160-200(7),  which 
authorizes  a  municipal  corporation: 

"To  pass  such  ordinances  as  are  expedient  for  maintaining  and 
promoting  the  peace,  good  government,  and  welfare  of  the  city, 
and  the  morals  and  happiness  of  its  citizens,  and  for  the  perfor- 
mance of  all  municipal  functions. 

The  basic  charter  of  the  City  of  Raleigh  appears  as  Chapter  1184  of  the 
Session  Laws  of  1949,  and  in  Sec.  21  of  the  charter  it  is  provided:  "The 
City  of  Raleigh  shall  have  all  the  powers  granted  to  municipalities  by  the 
general  laws  of  the  State  of  North  Carolina  as  the  same  may  now  or 
hereafter  be  enacted."  In  essence  the  charter  of  the  City  of  Raleigh 
contains  what  is  equivalent  to  the  above-quoted  provision  of  the  General 
Statutes  (G.S.  160-200(7)). 

The  closest  case  along  these  lines  is  the  case  of  State  v.  Darnell,  166  N.C. 
300.  This  case  considered  the  situation  where  the  Board  of  Aldermen  of 
Winston,  North  Carolina,  adopted  an  ordinance  which  made  it  unlawful 
for  any  "colored  person"  to   occupy   as   a   residence   any   house   upon   any 
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street  or  alley  between  two  adjacent  streets  on  which  a  greater  number 
of  houses  are  occupied  as  residences  by  white  people  than  are  occupied 
by  colored  people  as  residences.  Another  section  of  the  ordinance  made  a 
similar  restriction  against  white  people  occupying  as  residences  houses 
on  streets  where  there  are  more  houses  occupied  by  colored  residents  than 
by  whites.  The  defendant,  a  "colored  man",  moved  his  family  into  a  house 
on  a  street  where  there  were  more  white  families  than  colored.  The  only 
authority  which  the  Board  of  Aldermen  claimed  for  the  passage  of  the 
ordinance  was  Section  44  of  the  City  Charter,  which  provided  that  alder- 
men "may  pass  any  ordinance  which  they  may  deem  wise  and  proper  for 
the  good  order,  good  government,  or  general  welfare  of  the  city,  pro- 
vided it  does  not  contravene  the  Laws  and  Constitution  of  the  State.  In 
passing  upon  this  question  the  Supreme  Court  of  North  Carolina  said: 

"We  do  not  think  that  the  authority  conferred  by  Section  44  of 
the  charter  to  enact  ordinances  for  the  'general  welfare'  of  the 
city  can  justly  be  construed  as  intended  by  the  Legislature  to 
authorize  an  ordinance  of  this  kind  which  establishes  a  public 
policy  which  has  hitherto  been  unknown  in  the  legislation  of  our 
State.  To  do  so  would  give  the  words  'general  welfare'  an  extended 
and  wholly  unrestricted  scope,  which  we  do  not  think  the  Legisla- 
ture could  have  contemplated  in  using  those  words." 

The  Supreme  Court  went  on  to  consider  the  right  of  an  owner  to  sell  his 
property  and  said: 

"Besides,  an  ordinance  of  this  kind  forbids  the  owner  of  property 
to  sell  or  lease  it  to  whomsoever  he  sees  fit,  as  well  as  forbids 
those  who  may  be  desirous  of  buying  or  renting  property  from 
doing  so  where  they  may  make  the  best  bargain." 

Robert  Morgan,  Attorney  General 
Ralph  Moody, 
■  !.  Deputy  Attorney  General 


27  April  1970 
Subject: 


Requested  by: 


Question: 


Municipalities;  Housing  Authorities;  Redevelopment  Com- 
missions; Authority  of  Municipality  to  Render  Financial 
Assistance;  Contracts  with  Federal  Government,  Interest 
Rate  in  Excess  of  6  Percent 

Mr.  Sherman  Unger,  General  Counsel 

U.S.  Department  of  Housing  and  Urban  Development 

May  a  local  housing  authority  or  redevelopment  commis- 
sion legally  enter  into  a  contract  with  the  federal  govern- 
ment providing  for  financial  assistance  for  public  housing 
or  urban  renewal  activities,  even  though  such  contract 
requires  that  loans  or  advances  to  the  authority  or  com- 
mission shall  bear  a  per  annum  interest  rate  in  excess  of 
6%,   when   the    authority   or   commission   has    arranged    to 
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obtain  from  a  municipality  or  some  other  source  amounts 
of  funds  equal  to  the  amounts  required  to  pay  the  in- 
terest when  due  in  excess  of  6%  which  may  be  required 
by  the  government  under  the  applicable  assistance  con- 
tract ? 

Conclusion:  Yes. 

A  local  housing  authority  or  redevelopment  commission  may  legally  enter 
into  a  contract  with  the  federal  government  providing  for  financial  as- 
sistance for  public  housing  or  urban  renewal  activities,  even  though  such 
contract  requires  that  loans  or  advances  to  the  authority  or  commission 
shall  bear  a  per  annum  interest  rate  in  excess  of  6%,  in  the  event  that 
the  authority  or  commission  has  arranged  to  obtain  from  a  municipality 
or  some  other  source  amounts  of  funds  equal  to  the  amounts  required  to 
pay  the  interest  when  due  in  excess  of  G^c  which  may  be  required  by  the 
government  under  the  applicable  assistance  contract. 

G.S.  157-15  and  160-466  provide  that  bonds  of  Housing  Authorities  and 
Redevelopment  Commissions,  respectively,  shall  bear  interest  at  a  rate 
not  exceeding  6%  per  annum.  However,  G.S.  157-23  confers  broad  authority 
upon  housing  authorities  to  contract  with  and  borrow  from  the  federal 
government  and  to  do  any  and  all  things  necessary  to  secure  the  financial 
aid  and  cooperation  of  the  federal  government  in  constructing,  maintaining 
and  operating  public  housing  projects.  In  addition,  G.S.  160-462(8)  au- 
thorizes redevelopment  commissions  to  contract  with  and  borrow  and  ac- 
cept financial  assistance  from  the  federal  government  and,  notwithstanding 
the  provisions  of  any  other  law,  to  include  in  contracts  for  federal  financial 
assistance  such  conditions  imposed  pursuant  to  federal  law  as  the  com- 
mission deems  reasonable  and  appropriate  and  which  are  not  incon- 
sistent with  the  purposes  of  Article  37. 

In  light  of  the  broad  grant  of  authority  indicated  above  and  the  obvious 
legislative  intent  to  permit  housing  authorities  and  redevelopment  com- 
missions to  take  any  necessary  actions  to  obtain  federal  financial  assistance, 
a  reasonable  effort  must  be  made  to  construe  the  law  relating  to  public 
housing  and  urban  renewal  in  such  a  manner  as  to  enable  housing  au- 
thorities and  redevelopment  commissions  to  obtain  such  assistance. 

Therefore,  a  housing  authority  or  redevelopment  commission  may  legally 
enter  into  a  contract  with  the  federal  government  providing  for  federal 
financial  assistance  even  though  such  contract  requires  loans  or  advances 
made  thereunder  to  bear  a  per  annum  interest  rate  in  excess  of  6%,  so 
long  as  the  local  agency  has  arranged  to  obtain  from  a  niunicipality  or 
some  other  source  any  funds  necessary  to  pay  the  amount  of  interest  in 
excess  of  6%.  However,  it  is  clear  that  in  such  a  case  the  full  obligation 
of  the  housing  authority  or  redevelopment  commission  under  the  federal 
assistance  contract  and  any  obligations  issued  to  the  federal  government 
pursuant  to  such  contract  remains  in  full  force  and  eff"ect. 

Robert  Morgan,  Attorney  General 
_    _    -  James  F.  Bullock, 

Deputy  Attorney  General 
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7  April  1970 

Subject:  Municipalities;   Housing  Authorities;   Redevelopment  Com- 

missions; Authority  of  Municipality  to  Render  Financial 
Assistance;  Contracts  with  Federal  Government,  Interest 
Rate  in  Excess  of  6  Percent 

Requested  by:     Mr.  Norman  C.  Roettger,  Deputy  General  Counsel 

U.S.  Department  of  Housing  and  Urban  Development 

Question:  May  a   municipality   contract   to   pay   that  amount   of  in- 

terest in  excess  of  6%  on  behalf  of  a  housing  authority  or 
redevelopment  commission  when  the  annual  contributions 
contract  with  the  federal  government  calls  for  an  interest 
rate  in  excess  of  6%  on  funds  advanced,  and  may  the 
authority  or  Commission  execute  the  annual  contributions 
contract  containing  such  an  agreement  ? 

Conclusion:  Yes.     Under    existing    statutes,    a    housing    authority    or 

urban  redevelopment  commission  may  not  issue  bonds  or 
incur  obligations  wherein  the  interest  rate  exceeds  6%  per 
annum.  (Article  37,  Chapter  160  of  the  General  Statutes 
and  Chapter  157.) 

Municipalities  have  express  statutory  authority  to  make  advances,  dona- 
tions, and  to  do  any  and  all  things  necessary  to  aid  and  cooperate  in  the 
construction  and  operation  of  housing  projects  by  the  United  States, 
local  housing  authorities  and  redevelopment  commission.  Chapter  157, 
Article  37,  Chapter  160. 

Thus,  a  municipality  may  give  assistance  to  a  housing  authority  or  re- 
development commission  by  agreeing  to  pay  the  amount  of  interest  in 
excess  of  6%  which  may  be  required  by  the  United  States  in  the  annual 
contribution  contract. 

It  should  be  noted  that  the  North  Carolina  Supreme  Court  has  held 
financing  of  a  housing  project  is  for  a  public  purpose,  but  not  a  necessary 
expense.  Therefore  a  municipality  could  not  use  tax  funds  or  create  a 
debt  for  this  purpose  without  a  vote  of  its  people.  It  could,  of  course,  out 
of  non-tax  funds,  allocate  funds  for  the  purpose  of  paying  the  amount  of 
interest  in  excess  of  6%  as  called  for  in  the  annual  contribution  contract. 
Thus  when  the  municipality  agrees  and  allocates  funds  for  such  purpose, 
the  housing  authority  and  redevelopment  commission  may  legally  execute 
the  annual  contribution  contract  with  the  federal  government  since,  in 
such  case,  these  agencies  would  not  be  obligated  to  pay  an  interest  rate 
in  excess  of  that  presently  permitted  by  statute. 

It  is  suggested  that  the  agreement  executed  by  the  municipality  should 
contain  substantially  the  following  language:  "In  the  event  the  interest 
rate  provided  for  herein,  which  is  in  excess  of  that  rate  the  (Commission 
or  Authority)  is  legally  authorized  to  pay,  shall  become  due  and  payable, 
the  (city  or  town)  of  hereby  obligates,  commits 
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and  agrees  to  pay  to  the  United  States,  from  funds  allocated  for  such 
purpose,  that  amount  of  interest  that  is  in  excess  of  the  rate  the  (Com- 
mission or  Authority)  is  authorized  to  pay,  said  amount  being  currently 
estimated  not  to  exceed  Dollars.  During  the  period  of 


Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


30  December  1969 


Subject:  Municipalities;  Insurance;  Health  and  Accident  Insurance; 

Group  Life  Insurance 

Requested  by:     Mr.  Albert  I.  Post 
City  of  Reidsville 

Question:  Can  the  City  of  Reidsville  purchase  group  insurance  and 

does  it  have  the  authority  to  use  revenues,  tax  or  other- 
wise, to  pay  part  of  the  premiums  for  group,  life,  and 
accident  and  health  insurance  ? 

Conclusion:  The    City    of    Reidsville    has    the    authority    to    purchase 

group,  life,  and  accident  and  health  insurance. 

It  is  clear  that  there  is  adequate  statutory  authorization  for  a  city  to 
provide  for  its  employees'  health  and  accident  insurance  as  set  forth  in 
G.S.  58-254.4(c)  and  G.S.  160-200(25),  and  group  life  insurance  as  set 
forth  in  G.S.  58-210(1)  a  and  (6)  and  G.S.  160-200(25).  However,  as  to 
each  individual  employee,  the  premiums  paid  by  the  City  of  Reidsville 
should  come  from  the  same  sources  as  his  salary. 

Robert  Morgan,  Attorney  General 
James  L.  Blackburn,  Staff  Attorney 


1  December  1969 
Subject: 
Requested  by: 

Question: 


Conclusion: 


Municipalities;  Lease  of  Real  Estate  of  Town  ABC  Board 

Mr.  W.  F.  Southern 

Mayor  Pro-Tem,  Town  of  Walnut  Cove 

Does  the  Town  of  Walnut  Cove  have  authority  to  lease 
land  to  the  Town  ABC  Board  on  which  a  building  will  be 
built? 

Unless  some  provision  of  the  Town  Charter  is  controlling, 
G.S.  160-61.2,  as  enacted  by  the  1969  General  Assembly, 
would  be  applicable.  This  statute  provides  in  part:  ".  .  .any 
governmental  unit  may,  upon  such  terms  and  conditions 
as  it  deems  wise,  exchange  with,  lease  to  .   .  .  any  other 
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governmental  unit  of  any  interest  in  real  property  which 
it  may  own."  The  procedure  set  forth  in  this  statute  must 
be  followed. 

'  ;  Robert  Morgan,  Attorney  General 

James  F.  Bullock, 
Deputy  Attorney  General 


25  February  1970 


Subject: 


Requested  by: 


Municipalities;    Motor    Vehicles; 
Based  on  Unnecessary  Noise 


Regulation    of    Operation 


Honorable  John  C.  Clifford 

District  Judge,  21st  Judicial  District 

Question:  Section  18.3(a)    of  the  Winston-Salem  Code  provides: 

"(a)  It  shall  be  unlawful  for  any  person  to 
operate  any  automobile,  motorcycle  or  other 
vehicle  on  any  street  in  the  city  in  such  a  manner 
as  to  create  unreasonable  and  unnecessary  noise." 

Is  the  ordinance  constitutional  ? 

Conclusion:  The    ordinance    in    question    appears    to    be    constitutional. 

The  key  words  are  "unreasonable  and  unnecessary  noise." 

In  State  v.  Dorsett,  3  N.C.  App.  331  (1968),  a  similar  Greensboro  ordinance 
was  held  to  be  constitutional.  The  key  words  in  that  ordinance  were  "un- 
reasonably loud,  disturbing  and  unnecessary  noise." 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
j  f_  ■  .'  Assistant  Attorney  General 

T.  Buie  Costen,  Staff  Attorney 


25  March  1969 
Subject: 
Requested  by: 

Question: 

Conclusion: 


Municipalities;    Navigable   Waters;    Adverse   Possession 

Mr.  John  A.  Holmes,  Jr. 

State  Utility  Administrator 
State  Highway  Commission 

Can  a  city  obtain  a  prescriptive  in  the  bed  of  a  navigable 
river  by  locating  an  underground  distribution  cable  across 
it? 

A  prescriptive  right  cannot  be  obtained  in  any  part  of  a 
bed  of  a  navigable  river  by  a  city. 


The  facts  in  a  memorandum  of  March  18,  1969  indicate  that  the  City  of 
Elizabeth    City    owns    a    distribution    cable    lying    underwater    across    the 
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Pasquotank  River.  The  Highway  Commission  requested  the  city  to  move  the 
cable  at  its  own  expense  so  that  the  bridge  on  U.S.  #158  across  the  river 
can  be  improved.  According  to  an  affidavit  of  the  former  City  Manager 
of  Elizabeth  City,  Elizabeth  City  claims  an  easement  by  prescription  for 
the  underground  cable  across  the  Pasquotank  River  maintained  for  a 
period  of  at  least  twenty  (20)  years  and  by  the  use  having  "been  adverse 
and  hostile  to  all  other  persons."  The  Pasquotank  River  is  a  navigable  stream. 
G.S.  1-45  provides  that  "no  person  or  corporation  shall  ever  acquire  any 
exclusive  right  to  any  part  of  a  public  road,  street,  lane,  alley,  square  or 
public  way  of  any  kind  by  reason  of  any  occupancy  thereof  or  by  encroach- 
ing upon  or  obstructing  the  same  in  any  way;"  No  distinction  is  made  in 
the  statute  between  private  and  public  corporations.  A  navigable  stream 
is  a  public  highway,  {Taylor  v.  West  Virginia  Pulp  and  Paper  Co.,  262 
N.C.  452;  7  Strong  N.C.  Index  2nd,  Water  and  Water  Courses  Section  6) 
therefore,  the  city  can  acquire  no  rights  in  it  by  adverse  possession.  This 
is  in  accord  with  the  prevailing  view  which  is  that  even  in  the  absence 
of  such  a  statute,  as  against  the  State,  title  by  adverse  possession  to 
navigable  waters  and  land  under  navigable  waters  cannot  be  acquired. 
3  Am.  Jur.  2nd  Adverse  Possession,  Section  210;  55  A.L.R.  2nd  585 
Annotation,  Adverse  Possession-Public  Property;  Land  Company  v.  Hotel, 
132  N.C.  518;  Insurance  Company  v.  Par^nele,  214  N.C.  63. 

It  is  not  necessary  in  reaching  this  conclusion  to  discuss  the  absence  of 
facts  to  indicate  anything  more  than  permissive  use,  nor  to  discuss  whether 
or  not  a  municipal  corporation  can  acquire  prescriptive  rights  against  the 
State. 

Robert  Morgan,  Attorney  General 
Eugene  A.  Smith,  Trial  Attorney 

18  June  1969 

Subject:  Municipalities;   Nuisances;  Ordinance  Regulating  Dogs 

Requested  by:     Mr.  Everette  L.  DofFermyre 
Dunn  Town  Attorney 

Question:  Does  a  municipality  have  authority  to  enact  an  ordinance 

providing  for  the  abatement  of  a  nuisance  created  by  the 
prolonged  and  habitual  barking,  howling  and  whining  of 
dogs? 

Conclusion:  Yes.     Municipalities     have     authority     under    their    police 

powers  and  their  powers  to  regulate  and  abate  nuisances, 
as  granted  in  Chapter  160  of  the  General  Statutes,  to 
abate  nuisances  caused  by  howling,  barking  and  whining 
of  dogs  so  as  to  annoy,  disturb  and  interfere  with  the 
reasonable  use  and  enjoyment  of  the  residents  of  the 
municipality. 

G.S.  160-52  gives  general  power  to  municipalities  to  enact  ordinances  for 
the  better  government  of  the  town.   G.S.   160-54  authorizes   municipalities 
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to  abate  or  prevent  nuisances  of  any  kind.  G.S.  160-200(6),  (7),  and  (26) 
confers  the  authority  upon  municipalities  to  regulate  and  suppress  all 
things  detrimental  to  the  health,  safety  and  convenience  of  the  people  and 
all  nuisances  and  causes  thereof. 

In  McQuillan,  Municipal  Corporations,  Volume  7,  Section  24.282  and  24.284, 
it  is  stated  that  municipal  corporations  have  the  authority  to  enact 
ordinances  regulating  dogs,  and  that  dogs  have  been  viewed  as  constituting 
nuisances,  particularly  by  reason  of  their  howling,  barking  and  whining, 
the  stench  they  cause,  unsanitary  conditions  in  which  they  are  kept,  or 
their  disturbing  of  people  in  the  reasonable  use  or  enjoyment  of  property 
where  any  of  these  factors  cause  annoyance,  discomfort  or  injury  to  the 
health  or  welfare  of  persons.  See  also:  11  A.L.R.  3d,  1399. 

Although  no  North  Carolina  case  has  been  found  directly  in  point,  various 
municipal  ordinances  relating  to  the  keeping  of  dogs  have  been  upheld  in 
this  State.  See:  State  v  Harrell,  203  N.C.  210. 

Thus,  it  appears  that  the  proposed  ordinance  submitted  by  the  Town  of  | 
Dunn  is  a  valid  exercise  of  its  police  power. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


5  February  1969 
Subject: 


Municipalities;  Officers;  Mayor  as  Presiding  Officer;  Voting 
Right 

Requested  by:     Mr.  S.  J.  Webster,  Jr. 

Madison  Town  Attorney 

Question:  Does  the  Mayor  of  Madison,  under  its  charter,  have  the 

right  to  introduce  or  second  a  motion  before  the  Board 
of  Aldermen  ? 

Conclusion:  The  powers  and  duties  of  the  mayor  rest  upon  construc- 

tion of  the  charter.  Generally,  he  has  no  authority  except 
that  expressly  or  impliedly  conferred  by  charter  or  ap- 
plicable law.  Although  the  Mayor  has  the  authority  to 
vote  upon  all  measures  coming  before  the  Board,  and  the 
charter  designates  him  as  the  presiding  officer,  apparently 
under  the  charter  he  is  not  a  member  of  the  Board  of 
Aldermen  and  would  not  have  the  power  to  introduce  or 
second  a  motion  before  the  Board. 

It  is  clear  that  where,  by  statute  or  charter  provision,  the  mayor  is  a 
member  of  the  board  of  aldermen  and  also  the  presiding  officer,  the  mayor 
has  the  same  powers  as  any  other  member  of  the  board  unless  restricted 
by  the  charter  or  statutory  provisions.  Intendant  v  Sorrell,  46  N.C.  50; 
Markham  v  Simpson,  175  N.C.  135. 
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A  mayor  has  no  authority  except  that  expressly  or  impliedly  conferred 
j  upon  him  by  the  charter  or  applicable  law.  When  he  is  a  member  of  the 
I  board,  he  may  be  authorized  to  introduce  ordinances,  but,  apparently,  this 

power  does  not  exist  when  the  mayor  is  merely  the  presiding  officer  and 

is  not  a  member  of  the  board  although  he  has  the  right  to  vote.  McQuillin, 

Municipal  Corporations,  §12.43;  §13.19. 

The  facts  presented  in  a  letter  of  February  3,  1969,  indicate  that  the 
mayor  of  the  Town  of  Madison  is  not  elected  as  a  member  of  the  Board  of 
Aldermen  (Charter  Section  43),  that  he  is  designated  to  preside  at  the 
Board  meetings,  and  has  a  vote  on  all  measures  before  the  Board.  (Sec.  4.4) 
A  construction  of  the  charter  provisions  submitted  to  this  office  indicates 
that  the  Mayor  is  not  a  member  of  the  Board  of  Aldermen.  Thus,  in  the 
absence  of  express  authority,  the  Mayor  apparently  does  not  have  the 
power  to  introduce  or  second  a  motion  before  the  Board,  and  is  restricted 
by  the  charter  to  presiding  and  voting  on  measures  before  the  Board. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


5  October  1968 

Subject:  Municipalities;   Ordinances;   Authority  to   Enact;    Proposed 

Durham  Human  Relations  Ordinance 

Requested  by:     Mr.  Claude  V.  Jones 

Durham  City  Attorney 

Conclusion:  The   governing   body   of   a    municipal   corporation   has    not 

been  delegated  the  authority  by  the  General  Assembly  of 
North  Carolina  to  enact  an  ordinance  regulating  civil 
rights  practices,  such  as  prohibiting  discrimination  in  em- 
ployment, housing,  education  and  public  accommodations 
because  of  race,  color,  sex,  religion,  ancestry,  national 
origin  or  place  of  birth,  nor  does  such  municipal  corpora- 
tion have  authoiity  to  establish  a  commission  on  human 
relations. 

You  send  this  office  copy  of  a  proposed  ordinance  which  may  be  cited  as 
the  Durham  Human  Relations  Ordinance,  and  you  state  that  by  agreement 
between  the  City  Attorney  of  Durham  and  the  Attorneys  for  the  Black 
Solidarity  Committee  for  Community  Improvement  of  Durham  this  pro- 
posed ordinance  would  be  sent  to  this  office  with  the  "request  that  you 
study  the  attached  draft  of  ordinance  and  advise  us  whether,  in  your 
opinion,  the  City  Council  of  the  City  of  Durham  has  the  legal  authority 
to  enact  this  ordinance." 

We  do  not  refer  to  or  discuss  every  phase  or  facet  of  this  proposed 
ordinance  for  it  is  of  considerable  length  and  covers  many  subjects. 
Section  3  gives  the  scope  of  the  proposed  ordinance,  stating  that  it  applies 


488  ATTORNEY   GENERAL   OPINIONS  [VOL. 

to  discriminatory  practices  in  employment,  housing,  education,  public 
accommodations,  resort,  recreation,  amusement  as  these  relate  to  and 
take  place  in  the  territorial  limits  of  the  City  of  Durham.  In  Section  4  of 
the  ordinance  many  terms  and  conditions  are  defined,  and  in  Section  5  the 
ordinance  established  a  commission  on  human  relations  with  procedure  for 
constituting  the  membership  of  this  commission  from  certain  selected 
organizations  and  groups.  Section  6  of  the  ordinance  deals  with  the  em- 
ployment of  an  executive  director  of  the  commission  who  is  authorized  to 
initiate  complaints  of  unlawful  practices  as  set  forth  in  the  proposed 
ordinance.  Section  7  of  the  proposed  ordinance  enumerates  the  powers  and 
duties  of  the  commission  on  human  relations,  and,  briefly,  these  powers 
are  broad  and  sweeping  in  nature  as  to  the  initiation  and  investigation  of 
complaints  charging  unlawful  practices  as  set  forth  in  the  ordinance.  The 
commission  may  hold  public  hearings,  subpoena  witnesses  and  compel  their 
attendance,  administer  oaths,  take  the  testimony  of  any  person  under  oath 
and  require  the  production  of  evidence.  The  commission  may  make  find- 
ings of  fact,  issue  orders,  and  do  everything  necessary  for  the  enforce- 
ment of  the  ordinance  and  may  adopt  rules  and  regulations  as  may  be 
necessary  to  carry  out  the  purposes  and  provisions  of  the  ordinance. 
These  are  but  a  few  of  the  powers  and  duties  of  this  commission. 

Section  8  of  the  ordinance  makes  it  an  unlawful  employment  practice  for 
an  employer  to  refuse  to  hire  a  person  or  to  discriminate  in  hiring,  tenure, 
compensation  and  various  other  things  relating  to  employment  because  of 
race,  color,  sex,  religion  or  national  origin.  It  is  unlawful  under  the 
ordinance  for  an  employment  agency  or  labor  organization  to  maintain  a 
quota  system  or  to  establish  or  follow  a  policy  of  discrimination.  The 
ordinance  prohibits  discrimination  in  apprentice  training  programs;  the 
ordinance  prohibits  any  requirement  as  to  information  on  race,  color,  sex, 
etc.;  the  ordinance  prohibits  an  employer,  employment  agency  or  labor 
organization  from  circulating  or  giving  any  notice  and  advertisment  as 
to  the  same  objects  of  discrimination;  the  ordinance  prohibits  an  employ- 
ment agency  from  making  discriminatory  classifications  or  referrals  of 
employees;  the  ordinance  prohibits  a  labor  organization  from  discriminating 
in  any  manner  against  a  person  because  of  his  status  as  above  set  forth; 
the  ordinance  deals  with  discrimination  because  any  person  has  opposed 
any  practice  forbidden  by  the  ordinance,  and  the  ordinance  deals  with 
coercion  as  to  employment  practices. 

Section  9  of  the  ordinance  deals  with  unlawful  housing  practices  and 
goes  into  great  detail  as  to  many  prohibited  acts  which  are  discriminatory 
in  nature,  including  banks  in  making  loans.  It  deals  with  leases,  real  estate 
brokers  as  to  rentals  and  sales. 

Section  10  of  the  ordinance  deals  with  unlawful  education  practices  in 
great  detail.  Section  11  of  the  ordinance  prohibits  many  acts  in  detail  of 
discrimination  as  to  unlawful  public  accommodation  practices.  Section  12 
deals  with  the  obstruction  of  fair  practices.  Section  13  deals  with  city 
contracts  and  requires  that  all  contractors  comply  with  the  ordinance.  The 
commission  may  promulgate   rules   and   regulations   for  the   processing   of 
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complaints  of  discrimination  under  this  Section.  Section  14  sets  up  an 
elaborate  procedure  for  complaints  and  requires  the  executive  director  of 
the  commission  to  make  a  full  investigation  of  each  complaint,  then  report 
to  the  commission.  The  commission  may  hold  hearings,  request  the  city 
solicitor  to  seek  injunctions  as  to  housing,  certify  cases  to  the  city  solicitor, 
issue  orders  to  cease  and  desist  which  would  regulate  all  of  the  prohibited 
practices,  and  may  require  in  mandatory  fashion  that  the  city  solicitor 
invoke  the  aid  of  an  appropriate  court  to  secure  compliance.  A  violation  of 
the  ordinance  subjects  the  offender  to  a  fine  of  not  more  than  $300  and 
in  default  of  payment  to  imprisonment  for  a  period  not  exceeding  90  days. 
This  is  an  exceedingly  casual  and  brief  survey  of  the  proposed  ordinance. 
It  is  elementary  that  "a  municipal  corporation  is  a  creature  of  the 
Legislature,  and  it  has  only  those  powers  granted  in  express  terms  and 
powers  necessarily  or  fairly  implied  or  incident  to  the  powers  expressly 
granted,  and  those  powers  which  are  essential  and  indispensable  to,  and 
not  merely  convenient  for,  the  accomplishment  of  the  declared  objects  of 
the  corporation."  (Strong,  North  Carolina  Index  2d,  Municipal  Corpora- 
tions, Sec.  4,  Note  59.) 

The  fact  remains  that  the  acts  and  practices  prohibited  by  the  ordinance 
have  been  dealt  with  and  are  covered  by  the  Civil  Rights  Act  of  1964, 
the  Civil  Rights  Act  of  1968,  and  the  various  Civil  Rights  Acts  enacted 
by  Congress  and  which  appear  in  the  United  States  Code  (see:  78  Stat. 
241,  82  Stat.  73,  71  Stat.  637,  74  Stat.  90,  and  see  the  Civil  Rights  Statutes 
passed  during  the  Reconstruction  Period  which  appear  in  Chapter  21  of 
Title  42  of  the  United  States  Code,  and  see  also:  Chapter  20A  of  Title  42 
of  the  United  States  Code,  establishing  the  Civil  Rights  Commission). 
As  to  housing,  the  Supreme  Court  of  the  United   States  has  held   in  the 

case  of  Jones  v.  Mayer  Company,  ,   U.S.  ,  20   L.   ed.   2d 

1189,  88  S.  Ct. ,  that  42  USC  1982  was  intended  to  bar  all  racial 

discrimination,  private  as  well  as  public,  in  the  sale  or  rental  of  property. 
The  fact  remains  that  all  of  the  objectives  of  the  proposed  ordinance  have 
been  covered  by  acts  of  Congress  and  decisions  of  the  Supreme  Court  of 
the  United  States,  and  there  are  ample  legal  remedies  to  redress  all  of 
the  discriminatory  practices  and  conduct  prohibited  by  the  proposed 
ordinance. 

We  are  aware  of  the  fact  that  the  Code  of  the  City  of  Durham  contains 
an  ordinance  which  in  its  effect  is  in  accord  with  G.S.  160-200(6)  and 
ordinances  to  promote  the  peace,  good  government,  and  welfare  of  the 
city,  as  well  as  the  suppression  of  all  things  detrimental  to  the  health, 
morals,  comfort,  safety,  convenience  and  welfare  of  the  people.  These 
general  welfare  clauses  received  a  construction  by  the  Supreme  Court  of 
North  Carolina  in  the  case  of  State  v.  Darnell,  166  N.C.  300,  in  which  it 
was  held  that  legislative  authority  given  to  a  town  to  enact  any  ordinance 
for  good  order,  good  government,  or  general  welfare  did  not  contemplate 
the  passage  of  an  ordinance  prohibiting  the  ownership  of  land  in  certain 
locations  and  districts,  by  white  or  colored  people,  in  accordance  with 
whether  the  majority  of  the  landowners  in  that  district  were  white  or 
colored  people.  The  court  said: 
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"We  simply  hold  that  an  act  of  this  broad  scope,  so  entirely 
without  precedent  in  the  public  policy  of  the  State  and  so  revolu- 
tionary in  its  nature,  cannot  be  deemed  to  have  been  within  the 
purview  of  the  Legislature  from  the  use  of  the  words  conferring 
authority  to  make  ordinances  for  the  general  welfare." 

Certain  statements  in  this  opinion  which  we  have  cited  are  no  longer 
true  because  of  decisions  of  the  Supreme  Court  of  the  United  States. 
These  relate  to  intermarriage  of  the  races  and  the  separation  of  the  races 
in  common  carriers;  however,  the  statement  of  the  court  as  to  what  is 
within  the  scope  of  general  welfare  statutes  and  ordinances  is  still  true. 
We  are  aware  of  the  fact  that  the  Civil  Rights  Act  of  1964,  in  Section 
1104,  indicates  that  Congress  will  not  occupy  the  whole  field  in  which  the 
title  operates  to  the  exclusion  of  State  laws  on  the  subject  matter,  and  in 
the  Civil  Rights  Act  of  1968,  the  same  intention  on  the  part  of  Congress 
is  expressed  as  not  excluding  State  or  local  laws  on  the  same  subject 
matter  (See:  Section  233  of  Public  Law  90-284,  82  Stat.  73,  H.R.  2516). 
While  this  is  true,  nevertheless,  before  ordinances  could  be  passed  the 
General  Assembly  would  still  have  to  give  specific  legislative  authority 
for  this  purpose,  and  we  do  not  find  such  specific  authority.  We  do  not 
believe  that  even  Congress  has  the  authority  to  authorize  a  municipal 
corporation  within  a  state  to  enact  such  an  ordinance  and  thus  bypass  the 
General  Assembly  of  the  State. 

We  are  of  the  opinion,  therefore,  that  the  governing  authority,  or  City 
Council  of  the  City  of  Durham,  does  not  have  the  authority  to  enact  the 
proposed  ordinance.  In  arriving  at  this  opinion  we  are  aware  of  the  cases 
of  Marshall  v.  Kansas  City,  355  S.W.2d  877;  District  of  Columbia  v. 
John  R.  Thompson  Co.,  346  U.S.  100,  97  L.  ed.  1480,  73  S.  Ct.  1007;  and 
Martin  v.  New  York,  201  N.Y.S.  2d  111.  These  cases  deal  with  home  rule 
cities  and  with  the  District  of  Columbia  where  the  enacting  bodies  had  a 
power  analogous  to  a  general  assembly.  So  far  as  your  situation  is  con- 
cerned the  case  of  Nance  v.  Mayflower  Tavern,  150  P.2d  773  (Utah)  is 
more  in  point. 

'  T.  W.  Bruton,  Attorney  General 

Ralph  Moody, 
Deputy  Attorney  General 

3  September  1969 

Subject:  Municipalities;  Parking  Meters;  Expenditure  of  Tax  Funds 

to  Purchase  Ejecting  Meters 

Requested  by:     Mr.  Jack  R.  Harris 

,       ■     .  Statesville  City  Attorney 

Introduction:  The  City  of  Statesville,  with  the  cooperation  and  assistance 
of  the  local  merchant's  association,  is  considering  replacing 
the  parking  meters  presently  used  for  regulating  on-street 
parking    in   the    downtown    area    of    the    city    with    a    new 
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type  meter.  This  new  meter  is  activated  by  inserting  a 
coin  just  as  the  old  meters  are  activated  but  the  new 
meter  also  ejects  a  disk  or  token  when  it  has  been 
activated.  The  parking  motorist  may,  if  he  wishes,  present 
the  token  to  a  downtown  merchant  who  will  redeem  the 
token  thus  reimbursing  the  motorist  for  the  costs  of 
parking  or  will  give  the  motorist  a  credit  on  any  pur- 
chases in  the  amount  of  the  value  of  the  coin  inserted  to 
activate  the  meter.  The  redeemed  tokens  would  be  re- 
turned by  the  merchants  to  the  city. 

All  the  money  placed  in  the  meters  would  be  retained  by 
the  city.  The  city  authorities  would  not  exercise  any 
control  whatsoever  over  the  merchants  who  redeem  the 
disk  or  token  and  merchants  would  be  free  to  either 
participate  in  this  redemption  feature  or  not  to  participate 
as  they  might  elect. 

Questions:  (1)      May  the  City  of  Statesville  lawfully  use  the  disk  or 

token  dispensing  meters  as  the  type  of  parking  meter  that 
it  elects  to  use  to  regulate  on  the  street  parking? 

(2)  May  the  City  of  Statesville  purchase  the  tokens  that 
are  ejected  from  the  parking  meters  as  described  herein 
or  must  the  tokens  be  furnished  by  the  participating 
merchants  ? 

(3)  May  the  City  of  Statesville  lawfully  install  a  meter 
which  will  take  two  nickels  for  two  sixty  minute  periods 
of  parking,  and  if  so,  may  it  use  a  meter  which  will 
dispense  one  token  for  each  sixty  minutes  of  parking? 

(4)  May  the  City  of  Statesville,  at  the  time  it  collects 
money  from  the  parking  meters  use  its  city  employees  to 
put  in  a  supply  of  tokens  ? 

(5)  If  one  of  the  tokens  ejected  by  one  of  the  meters  were 
redeemed  for  some  valuable  prize  (other  than  strict  re- 
imbursement for  parking  costs  or  a  credit  on  the  purchase 
of  merchandise)  would  this  constitute  a  lottery  since  no 
part  of  the  parking  revenue  would  inure  to  the  benefit  of 
the  merchants  giving  the  prize  ? 

Conclusions:  (1)  Yes,  provided  there  is  no  expenditure  of  tax  funds 
or  public  funds  to  pay  for  the  additional  cost  of  such 
meters  or  any  expenditure  for  any  additional  cost  of 
maintenance.  Such  expenditures  of  tax  funds  or  public 
funds  are  not  authorized  under  the  General  Statutes 
(N.C.G.S.  160-200(31))  and  such  would  not  be  for  a 
necessary  expense. 

(2)  No,  such  expenditure  of  public  funds  would  not  be 
proper  as  the  city  has  no  statutory  authority  for  such 
expenditure. 
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(3)  Questionable.     G.S.   160-200(31)    states  in  part: 

".  .  .  In  the  regulation  and  limitation  of  vehicular  traffic 
and  parking  in  cities  and  towns  the  governing  bodies  may, 
in  their  discretion,  enact  ordinances  providing  for  a  system 
of  parking  meters  designated  to  promote  traffic  regulation 
and  requiring  a  reasonable  deposit  (not  excess  of  5  cents 
per  hour)  from  those  who  park  vehicles  for  stipulated 
periods  of  time  in  certain  areas  in  which  the  congestion 
of  vehicular  traffic  is  such  that  public  convenience  and 
safety  demands  such  reguations  .  .  ." 

The  court,  however,  has  held  that  a  city  has  no  valid 
authority  to  rent  or  lease  or  let  a  parking  space  on  the 
streets  to  an  individual  motorist  "for  a  fee"  or  to  charge 
a  rate  or  toll  therefor.  Further  that  the  depositing  of  a 
coin  by  a  motorist  at  the  time  of  parking  to  activate  the 
meter  is  not  a  fee  or  charge  or  toll  for  using  the  parking 
space,  but  is  simply  the  method  adopted  by  the  governing 
authorities  of  the  city  for  putting  the  meter  in  operation. 
See  Britt  v.  Wilmington,  236  N.C.  446   (1952)   at  452. 

(4)  No,  the  time  involved  by  the  city  employee  in  placing 
the  tokens  in  the  meter  can  be  converted  to  a  monetary 
expense  to  the  city  and  the  placing  of  tokens  in  such 
meters  is  not  authorized  by  statute  and  would  not  be  a 
necessary  expense. 

■■    .  (5)     No.     G.S.     14-306     reads     in    part    in    defining     slot 

machine  or  device : 

"Any  machine,  apparatus   or  device   is   a   slot   machine   or 
device  within  the   provisions   of   §§14-304   through    14-309, 
if  it  is  one  that  is  adapted,  or  may  be  readily  converted 
h  into  one  that  is  adapted,  for  use  in  such  a  way  that,  as  a 

,  .  result  of  the  insertion  of  any  piece   of  money  or  coin  or 

other  object,  such  machine  or  device  is  caused  to  operate 
or  may  be  operated  in  such  manner  that  the  user  may 
receive  or  become  entitled  to  receive  any  piece  of  money, 
credit,  allowance  or  thing  of  value,  or  any  check,  slug, 
token  or  memorandum,  whether  of  value  or  otherwise,  or 
which  may  be  exchanged  for  any  money,  credit,  allowance 
or  any  thing  of  value,  or  which  may  be  given  in  trade, 
or  the  user  may  secure  additional  chances  or  rights  to 
use  such  machine,  apparatus  or  device;   .  .  ." 

Robert  Morgan,  Attorney  General 
'  William  W.  Melvin, 

Assistant  Attorney  General 
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27  May  1969 

Subject:  Municipalities;  Parks;  Recreation;  Not  Necessary  Expense 

Requested  by:     Mr.  Jeffrey  M.  Guller 

Bessemer  City  Town  Attorney 

Question:  May  a  town  borrow  funds  for  public  park  and  recreational 

purposes  without  approval  thereof  by  a  vote  of  the  people  ? 

Conclusion:  The  Supreme   Court  has  held  that  parks  and  recreational 

facilities  are  not  necessary  expenses  in  the  constitutional 
sense  and,  therefore,  a  town  may  not  levy  taxes  or  go  in 
debt  therefor  without  approval  thereof  by  a  vote  of  the 
people. 

A  town  has  decided  to  build  a  public  park  at  a  cost  of  more  than  $125,000. 
The  town  will  need  to  borrow  funds  until  certain  pledges  are  paid  and 
until  matching  Federal  funds  are  received.  Thus,  it  would  be  necessary  to 
incur  an  indebtedness  of  the  town  for  park  purposes  in  order  to  raise  the 
funds  desired.  G.S.  160-156  specifically  sets  forth  that  the  establishment 
and  operation  of  a  recreation  system  is  a  government  function  and  a 
necessary  expense.  However,  in  Purser  v.  Ledbetter,  227  N.C.  1,  at  4,  the 
Supreme  Court  said  the  following  with  respect  to  a  statute  which  pur- 
ported to  authorize  the  City  of  Charlotte  to  levy  taxes  for  park  and 
recreation  purposes : 

"While  the  legislative  construction  of  the  Constitution  is  entitled 
to  great  weight,  it  is  not  binding  upon  the  court.  Hedgcock  v. 
Davis,  64  N.C,  650;  Sash  Co.  v.  Parker,  153  N.C,  130,  134,  69 
S.E.,  1;  Person  v.  Watts,  184  N.C,  499,  503,  115  S.E.,  336.  The 
ultimate  decision  as  to  what  constitutes  a  necessary  expense  is 
always  for  the  courts." 

The  court  was  construing  Article  VII,  Section  7  (now  Section  6),  of  the 
Constitution  prohibiting  contracting  a  debt  or  levying  a  tax  without  a 
vote  of  the  people  except  for  "necessary  expenses".  It  held  that  the  tax  in 
question  for  park  purposes  could  not  be  levied  without  approval  by  a  vote 
of  the  people. 

In  Wilso7i  V.  High  Point,  238  N.C.  14,  the  court  again  emphasized  that 
what  constitutes  a  necessary  expense  in  the  constitutional  sense  is  a  matter 
for  the  courts. 

As  recently  as  1964,  in  Hortoji  v.  Redevelopment  Commission,  262  N.C. 
306,  at  318,  the  court  reiterated  its  view  as  to  parks,  even  though  it  was 
specifically  considering  another  municipal  purpose,  when  it  stated  as 
follows : 

"On  the  other  hand,  parks,  playgrounds  and  recreation  centers  are 
not  necessary  municipal  expenses  within  the  meaning  of  the  above- 
cited  section  of  our  Constitution;  however,  funds  spent  for  such 
projects  are  for  a  public  purpose.  Horton  v.  Redevelopment  Com- 
mission, supra;  Greensboro  v.  Smith,  241  N.C.  363,  85  S.E.2d  292; 
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S.C.,  239  N.C.  138,  79  S.E.2d  486;  Purser  v.  Ledbetter,  227  N.C.  1, 
40  S.E.2d  702  (which  case  overrules  Atkins  v.  Durham,  210  N.C. 
295,  186  S.E.  330)  ;  Brumley  v.  Baxter,  225  N.C.  691,  36  S.E.2d 
281,  162  A.L.R.  930;  Twining  v.  Wilmington,  214  N.C.  655,  200 
S.E.  416.  While  such  projects  are  for  a  public  purpose,  taxes  may 
not  be  levied  therefor  without  a  vote  of  the  people." 

Therefore,  a  city  may  not  incur  indebtedness  for  park  purposes  without 
first  securing  approval  by  a  vote  of  the  people. 


Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


13  August  1969 

Subject:  Municipalities;    Parks;    Reverter  Clause  in  Deed  Affecting 

Public  Purpose  of  Park  under  Constitution,  Article  V, 
Section  3 

Requested  by:     Mr.  Francis  M.  Coiner 

Hendersonville  City  Attorney 

Questions:  (1)     Does    Article    V,    Section    3    of    the    Constitution    of 

North  Carolina  prohibit  a  municipality  from  expending 
public  funds  for  the  construction  and  maintenance  of 
public  park  facilities  ? 

(2)  May  public  monies  be  spent  to  construct  public  park 
facilities  on  property  conveyed  to  a  municipality  by  a  deed 
which  contains  the  condition  that  the  property  will  revert 
to  the  grantor  if  not  used  for  "public,  civic  or  recreational 
purposes"? 

Conclusion:  The  expenditure  of  public  funds  for  the  construction  and 

maintenance  of  public  parks  and  recreational  facilities  is 
for  a  "public  purpose"  within  the  meaning  of  Article  V, 
Section  3  of  the  State  Constitution;  the  mere  fact  that 
these  facilities  are  to  be  constructed  on  property  which 
may  revert  to  the  grantor  at  some  indefinite  future  time 
does  not  affect  the  purpose  for  which  the  expenditures 
are  now  made. 

The  facts  indicate  that  the  City  of  Hendersonville  intends  to  spend  public 
funds  to  construct  buildings  for  public  recreational  purposes  on  property 
which  was  donated  to  the  city.  The  property  was  conveyed  to  the  city  by 
a  warranty  deed  with  a  reverter  clause  containing  language  to  the  effect 
that  title  would  revert  to  the  heirs  and  assigns  of  the  grantor  in  the  event 
the  property  is  not  used  for  "public,  civic  or  recreational  purposes."  Some 
doubt  exists  as  to  whether  such  an  expenditure  by  the  city  would  violate 
the  public  purpose  doctrine  set  forth  in  Article  V,  Section  3  of  the  State 
Constitution. 
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The  pertinent  provision  of  Article  V,  Section  3  of  the  Constitution  reads 
as  follows: 

"The  power  of  taxation  shall  be  exercised  in  a  just  and  equitable 
manner,  for  public  purposes  only.  .  .  ." 

This  section  was  re-written  by  an  amendment  adopted  in  1962,  but  the 
requirement  that  money  derived  from  taxation  be  spent  only  for  public 
purposes  was  not  affected.  The  Supreme  Court,  in  Nash  v.  Tarhoro,  227 
N.C.  283  (1947),  states  that  public  purpose  "refers  to  such  public  purpose 
within  the  frame  of  governmental  and  proprietory  power  given  to  the 
particular  municipality,  to  be  exercised  for  the  benefit,  welfare  and  pro- 
tection of  its  inhabitants  and  others  coming  within  the  municipal  care." 
The  court  lists  a  number  of  things  held  to  fall  within  the  definition  of 
"public  purpose",  and  includes  playgrounds  and  parks.  See  also  Horton  v. 
Redevelopment  Commission,  262  N.C.  307  (1964),  holding  that  recreational 
facilities  fall  within  the  scope  of  public  purpose. 

It  should  be  noted  that  municipal  parks  and  recreational  facilities  are  not 
necessary  municipal  expenses  within  the  meaning  of  Article  VII,  Section  7 
of  the  State  Constitution,  and  a  municipality  may  not  borrow  money,  levy 
or  collect  taxes  therefor  without  an  approving  vote  of  the  people,  but 
such  purposes  are  public  purposes  for  which  it  may  appropriate  various 
surplus  funds  not  derived  from  taxes.  Greensboro  v.  Smith,  241  N.C.  363 
(1955). 

The  fact  that  the  property,  upon  which  the  public  park  is  to  be  constructed, 
may  revert  to  the  grantor  at  some  indefinite  future  time  does  not  defeat 
the  purpose  for  which  the  expenditures  are  now  made.  In  Morgan  v. 
Spindale,  254  N.C.  304  (1961)  municipal  bonds  were  issued  to  provide 
funds  to  aid  in  the  construction  of  an  armory  upon  property  donated  to 
the  city.  The  deed  which  conveyed  the  property  to  the  city  provided  that 
the  property  would  revert  to  the  grantor  if  it  should  cease  to  be  used  for 
Armory  purposes.  The  Supreme  Court  held  that  the  reversion  clause  did 
not  affect  the  public  character  of  the  purposes  for  which  the  bonds  were 
issued.  See  also  Green  v.  Kitchin,  229  N.C.  450  (1948)  wherein  the  Supreme 
Court  held  that  a  municipality  could  spend  funds  for  the  special  training 
of  a  police  officer  even  though  there  was  no  guarantee  that  a  policeman 
would  remain  in  the  employ  of  tne  municipality  after  receiving  the  special 
training.  The  mere  fact  that  the  policeman  might  leave  the  employ  of  the 
city  after  receiving  the  training  relates  to  the  advisability  of  expending 
funds  for  that  purpose  and  does  not  affect  the  fact  that  the  expenditure 
is  for  a  public  purpose. 

It  is  clear  from  the  above  decisions  of  the  Supreme  Court  that  an  ex- 
penditure by  a  municipality  for  municipal  parks  and  recreational  facilities 
is  for  a  "public  purpose"  within  the  meaning  of  Article  V,  Section  3  of 
the  State  Constitution,  and  the  mere  fact  that  the  property  in  question 
may  revert  to  the  grantor  at  some  indefinite  time  in  the  future  does  not 
affect  the  fact  that  the  expenditure  is  for  a  public  purpose. 

-  -    "  Robert  Morgan,  Attorney  General 

Rafford  E.  Jones,  Staff  Attorney 
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17  September  1969 

Subject:  Municipalities;    Police;    Jurisdiction   of   Chapel   Hill    Police 

Outside  The  Corporate  Limits 

Requested  by:     Mr.  Emery  B.  Denny,  Jr. 

Chapel  Hill  Town  Attorney 

Question:  Do  the  members  of  the  Chapel  Hill  police  force  still  have 

authority  of  peace  officers  within  the  territorial  jurisdic- 
tion of  the  former  Chapel  Hill  Recorder's  Court  since  that 
Court  has  now  been  abolished  by  the  court  reform  statute 
and  by  the  establishment  of  a  district  court? 

Conclusion:  The  statute  adopted  by  the  charter  merely  designates  the 

territorial  boundaries  within  which  the  Chapel  Hill  police 
may  perform  their  duties  and  the  repeal  or  abolition  of 
the  Chapel  Hill  Recorder's  Court  statute  does  not  affect 
the  power  of  the  Chapel  Hill  police  to  perform  their  duties 
within  the  boundaries  of  the  territorial  jurisdiction  of  the 
former  Chapel  Hill  Recorder's  Court. 

The  charter  of  the  Town  of  Chapel  Hill  appears  in  Chapter  87  of  the 
Session  Laws  of  1961.  Subchapter  F,  Article  3,  Section  4.181  of  the 
charter  reads  as  follows : 

"The  chief  of  police  and  each  member  of  the  police  force  shall 
have  the  powers  of  peace  officers  vested  in  the  sheriffs  and  con- 
stables, for  the  following  purposes:  for  the  purpose  of  enforcing 
town  ordinances  and  regulations,  of  preserving  the  peace  of  the 
town,  or  suppressing  disturbances  and  apprehending  offenders, 
and  for  serving  civil  process.  Such  powers  may  be  exercised  within 
the  corporate  limits  of  the  town  within  the  territorial  jurisdiction 
of  the  Chapel  Hill  Recorders  Court,  within  the  limits  of  the 
watershed  of  the  town  water  supply,  and  upon  town  real  property 
wherever  located." 

At  the  time  of  the  adoption  of  the  above  charter  provision,  Chapel  Hill 
Recorder's  Court  was  in  existence  with  an  extra  territorial  jurisdiction 
within  the  corporate  limits  of  the  Town  of  Chapel  Hill,  and  within  a  five 
mile  radius  of  the  corporate  boundaries,  limited  to  Orange  County  and 
exclusive  of  other  municipalities.  In  December,  1968,  Orange  County  bef 
came  a  part  of  the  court  reform  as  contained  in  the  acts  establishing  the 
general  courts  of  justice  and  a  district  court  has  been  established  with  the 
result  that  the  Chapel  Hill  Recorder's  Court  has  ceased  to  exist.  This 
raises  the  question  of  whether  or  not  that  portion  which  reads:  "territorial 
jurisdiction  of  the  Chapel  Hill  Recorder's  Court",  is  now  a  nullity  or 
whether  it  represents  by  adoption  merely  a  descriptive  term  or  language 
which  fixes  the  boundaries  of  the  territorial  authority  within  which  the 
police  of  Chapel  Hill  may  perform  their  duties,  and,  therefore,  it  still 
exists  as  a  boundary  measurement  as  it  did  at  the  time  of  the  adoption 
made  by  the  present  law. 
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The  general  rule  on  such  a  subject  is  stated  in  82  C.J.S.  (Statutes)  p.  517, 
Sec.  301,  as  follows: 

"A  statute  which  refers  to  and  adopts  the  provisions  of  a  prior 
statute  is  not  repealed  or  affected  by  the  subsequent  repeal  of  the 
prior  statute.  In  such  case,  the  incorporated  provision,  considered 
as  a  part  of  the  second  statute,  continues  in  force,  and  is  not 
affected  by  the  repeal." 

The  same  rule  is  stated  in  50  Am.  Jur.  (Statutes)  p.  58,  Sec.  39,  where  it 
is  said: 

"It  is  a  general  rule  that  when  a  statute  adopts  a  part  or  all  of 
another  statute,  domestic  or  foreign,  general  or  local,  by  a  specific 
and  descriptive  reference  thereto,  the  adoption  takes  the  statute 
as  it  exists  at  that  time,  and  does  not  include  subsequent  addi- 
tions or  modifications  of  the  adopted  statute,  where  it  is  not  ex- 
pressly so  declared.  The  subsequent  amendment  or  repeal  of  the 
adopted  statute  is  not  within  the  terms  of,  and  has  no  affect  upon, 
the  adopting  statute,  where  the  latter  statute  is  not  also  amended 
or  repealed  expressly  or  by  necessary  implication." 

The  cases  cited  by  the  authors  above  quoted  texts  will  support  this  con- 
clusion. The  charter  of  Chapel  Hill  merely  referred  to  the  territorial 
jurisdiction  of  the  Chapel  Hill  Recorder's  Court  as  a  means  of  defining 
the  geographical  boundaries  within  which  the  Chapel  Hill  police  force 
could  perform  their  duties  as  set  forth  in  the  charter  provision.  The 
references  being  merely  for  the  purposes  of  description,  it  is  not  affected 
by  the  fact  that  the  Chapel  Hill  Recorder's  Court  has  now  been  abolished 
and  another  court  has  been  established  under  the  laws  creating  the  general 
court  of  justice.  The  Chapel  Hill  police  force,  therefore,  is  still  authorized 
to  perform  its  duties  within  the  territorial  limits  that  existed  when  the 
Chapel  Hill  Recorder's  Court  was  in  existence. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


10  June  1969 

Subject:  Municipalities;  Police,  Chief  of;  Residence 

Requested  by:     Mr.  J.  H.  Valentine,  Mayor 
Sharpsburg 

Question:  May    a    person    living    outside    the    corporate    limits    of    a 

municipality  be  employed  by  the  municipality  to  serve  as 
chief  of  police  ? 

Conclusion:  Although  this  office  has  previously  ruled  that  a  chief   of 

police   is    a   public    officer   and,    thus,    under   constitutional 
provisions  must  be  a  resident  of  the  municipality  in  which 
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he  serves,  the  General  Assembly  enacted  Chapter  23,  Ses- 
sion Laws  of  1969,  (codified  as  G.S.  160-20)  which  au- 
thorizes the  governing  body  of  any  municipality  to  employ 
police  officers,  and  such  persons  may  be  employed  even 
though  they  reside  outside  the  corporate  limits  of  the 
municipality. 

In  the  case  of  State  v  Hord,  264  N.C.  149,  our  Supreme  Court  held  that  a 
police  officer  is  a  public  officer  of  the  municipality  in  which  he  is  employed. 
Article  VI  of  the  North  Carolina  Constitution  sets  forth  the  qualifications 
of  voters  and  provides  that  a  person  must  have  resided  in  the  State  of 
North  Carolina  for  one  year  and  in  the  precinct,  ward,  or  other  election 
district  in  which  such  person  off"ers  to  vote  for  30  days  next  preceding  an 
election.  Section  7  of  Article  VI  provides  that  every  voter  shall  be  eligible 
to  office. 

Based  upon  these  constitutional  provisions,  this  office  has  ruled  for  a 
number  of  years  that  since  a  chief  of  police  is  a  public  officer  it  would  be 
necessary  for  him  to  be  a  resident  of  the  municipality  in  which  he  serves. 
However,  the  1969  General  Assembly  rewrote  G.S.  160-20  to  provide  that 
a  municipality  may  employ  police  officers  and  that  the  person  so  em- 
ployed may  reside  outside  the  corporate  limits  of  the  municipality. 

As  stated  in  Strong,  North  Carolina  Index  2d,  Constitutional  Law,  §10, 
the  presumption  is  in  favor  of  constitutionality,  and  a  statute  enacted  by 
the  General  Assembly  will  not  be  declared  unconstitutional  unless  its  con- 
clusion is  so  clear  that  no  reasonable  doubt  can  arise.  Since  only  a  court 
of  proper  jurisdiction  can  determine  an  act  of  the  General  Assembly  to 
be  unconstitutional,  G.S.  160-20  must  be  presumed  constitutional  until 
declared  otherwise  by  a  court  of  competent  jurisdiction. 

Therefore,  under  the  authority  of  this  statute,  a  municipality  may  employ 
a  police  officer  who  is  not  a  resident  of  the  municipality. 

Of  course,  should  the  charter  of  the  municipality  require  that  the  police 
officer  reside  within  the  corporate  limits,  then  the  provisions  of  the  charter 
would  be  controlling  and  would  override  the  provisions  of  G.S.  160-20. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

20  January  1969  , . 

Subject:  Municipalities;  Policemen  and  Firemen;  Residence  Require- 

ments 

Requested  by:     Mr.  Donald  Smith 

Raleigh  City  Attorney 

Conclusion:  In  the  absence  of  decision  by  our  court,  we  cannot  say  with 

any  degree  of  certainty  that  a  fireman  would  be  considered 

.  ,  a  public   officer  by   the   court  to   the   extent   of   requiring 

residency  within  the  municipality. 
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Police  officers  of  a  municipality  are  public  officers  and  must  be  residents  of 
the  municipality  in  which  they  serve. 

A  chief  of  a  municipal  fire  department  is  a  public  officer  and  must  be  a 
resident  of  the  municipality  in  which  he  serves.  However,  it  is  not  clear 
whether  a  member  of  the  fire  department  is  a  public  officer  within  the 
constitutional  provision  so  as  to  require  residence  within  the  municipality. 
In  the  case  of  State  v  Hord,  264  N.C.  149,  the  North  Carolina  Supreme 
Court  held  that  the  chief  of  police,  and  policemen,  of  a  municipality  is  a 
public  officer  of  the  city  or  town  in  which  he  serves.  The  court  stated  that 
an  essential  difference  between  a  public  office  and  mere  employment  is 
that  the  duties  of  an  incumbent  of  an  office  involve  the  exercise  of  some 
portion  of  the  sovereign  authority.  The  court  also  stated  that  since  a  chief 
of  police,  as  well  as  a  policeman,  is  charged  with  the  duty  of  enforcing 
the  ordinances  of  the  city  or  town  in  which  he  is  appointed  to  serve,  as 
well  as  the  criminal  laws  of  the  State  within  the  limits  of  such  town  or 
city,  that  these  persons  were  public  officers  when  performing  their  duties. 
Article  VI  of  the  North  Carolina  Constitution  sets  forth  the  qualifications 
of  a  voter  as  having  resided  in  the  State  for  one  year  and  in  the  precinct, 
ward  or  other  election  district  in  which  such  person  offers  to  vote  for 
30  days  next  preceding  an  election. 

Section  3  of  Article  VI  requires  every  person  offering  to  vote  be  legally 
registered.  Section  7  provides  that  every  voter  shall  be  eligible  to  hold 
office  except  as  disqualified  by  the  Constitution.  This  office  has,  for  many 
years,  ruled  that  policemen  are  public  officers  and,  therefore,  must  possess 
those  requirements  as  provided  in  the  Constitution. 

We  find  no  case  in  this  jurisdiction  stating  that  a  member  of  a  fire  depart- 
ment is  a  public  officer  and  must  be  domiciled  within  the  municipality  in 
which  he  serves.  However,  as  pointed  out  in  your  letter,  under  the  Charter 
of  the  City  of  Raleigh  the  chief  of  the  fire  department  may  cause  the 
blowing  up,  or  pulling  down,  or  the  destroying  of  any  house  or  houses, 
and  the  chief  of  the  fire  department  and  other  officers  of  the  fire  department 
shall  have  full  police  powers  during  a  fire,  and  are  authorized  to  make 
arrests  for  interference  with  their  operations.  See:  G.S.20-115. 

In  addition,  G.S.  20-114.1  states:  "In  addition  to  other  law  enforcement 
officers,  uniformed  regular  and  voluntary  firemen  may  direct  traffic  and 
enforce  traffic  laws  and  ordinances  at  the  scene  of  fires  in  connection  with 
their  duties  as  firemen.  Except  as  herein  provided,  firemen  shall  not  be 
considered  law  enforcement  officers." 

It  seems  to  be  the  legislative  intent  that  firemen  under  this  section  should 
be  considered  law  enforcement  officers  at  the  scene  of  fires  in  connection 
with  their  duties  and  would  have  the  power  of  arrest  to  enforce  the  traffic 
laws  and  ordinances  of  the  municipality. 

Robert  Morgan,  Attorney  General 
—    -     "  James  F.  Bullock, 

Deputy  Attorney  General 
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19  May  1969 

Subject:  Municipalities;   Pool  Halls;   Ordinances  Outlawing 

Requested  by:     Mrs.  Marjorie  M.  Tubeville 
Clerk,  Town  of  Robbins 

Questions:  (1)      May  a  municipality  by  ordinance  prohibit  pool  halls 

within  the  municipality  ? 

(2)     What  effect,  if  any,  would  the  issuance  during  a  prior 
I  '   .  year  of  a  privilege  license  by  a  municipality  have  on  its 

present  authority  to  prohibit  by  ordinance  pool  halls? 

Conclusions:        (1)     Yes. 

(2)     None. 

G.S.  160-200  provides: 

"In  addition  to  and  co-ordinate  with  the  power  granted  to  cities 

in  subchapter  I  of  this  chapter,  and  any  acts  affecting  such  cities, 

all  cities  shall  have  the  following  powers : 
« 

"(33)  To  license,  prohibit,  and  regulate  pool  and  billiard  rooms 
and  dance  halls,  and  in  the  interest  of  public  morals  provide  for 
the  revocation  of  such  licenses." 

This  statute  has  been  held  constitutional  as  it  relates  to  dance  halls.  State 
V  Vanhook,  182  N.C.  831,  109  S.E.  65  (1921). 

Previous  to  the  Vanhook  case,  supra,  the  North  Carolina  Supreme  Court 
had  held  that  billiard  and  pool  tables  were  subject  to  governmental 
control,  under  the  police  powers,  to  prevent  absolutely  or  restrict  their 
use.  See  Brunswick-Balke  Co.  v  Mecklenburg  County,  181  N.C.  386  (1921). 
G.S.  105-64 (d)  provides  that  cities  and  towns  may  levy  a  license  tax  on 
billiard  and  pool  tables  not  in  excess  of  that  levied  by  the  State.  This 
statute  is  permissive  and  in  no  way  prohibits  or  restricts  a  municipality 
from  enacting  an  ordinance  to  prohibit  all  pool  halls  within  the  municipality. 

.  Robert  Morgan,  Attorney  General 

Millard  R.  Rich,  Jr., 
■  .  -  Assistant  Attorney  General 


10  September  1969 

Subject:  Municipalities;    Property;    Contributions    or    Donations    of 

^  Real    Property    Without    Consideration    to    a    Non-Profit 

Organization 

Requested  by:     Mr.  Kyle  Hayes 

North  Wilkesboro  Town  Attorney 


i: 
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Question:  May    a    municipality    convey,    without    consideration,    to    a 

non-profit  corporation  real  estate  owned  by  the  munici- 
pality, said  property  to  be  restored  as  an  historic  site  by 
the  non-profit  corporation. 

Conclusion:  No.     A  municipality  may  dispose  of  both  personal  and  real 

property  for  a  valuable  consideration  in  accordance  with 
the  provisions  of  G.S.  160-59,  as  construed  in  Southport  v 
Stanley,  125  N.C.  465.  A  municipality  has  no  authority  to 
give  away  its  property.  Property  devoted  or  held  for 
governmental  purpose  may  not  be  sold  by  a  municipality 
without  specific  legislative  approval. 

The  Town  of  Wilkesboro  owns  property  known  as  the  Old  Wilkes  County 
Jail.  A  non-profit  organization  wants  to  restore  the  property  as  an  historic 
site  and  has  requested  the  town  to  convey  the  property  to  it  without  con- 
sideration. 

Cities  and  towns  have  been  granted  general  authority  to  sell  real  and 
personal  property.  However,  G.S.  160-59  requires  real  property  to  be  sold 
at  public  sale  as  provided  therein.  Even  this  power  to  dispose  of  real 
property  has  been  restricted  by  our  Supreme  Court  in  Southport  v  Stanley, 
125  N.C.  465;  Carstarphen  v  Town  of  Plymouth,  180  N.C.  26,  wherein 
G.S.  160-59  was  construed  and  the  court  stated: 

"The  reasonable  construction  of  the  statute  must  be  that  the  town 
or  city  authorities  can  sell  any  personal  property,  or  sell  or  lease 
any  real  estate  which  belongs  to  the  town  or  city  as  the  surplus  of 
the  original  acreage  ceded  for  the  town  or  city  site,  or  such  land 
as  may  have  been  subsequently  acquired  or  purchased:  But  in  no 
case  can  the  power  be  extended  to  the  sale  or  lease  of  any  real 
estate  which,  by  the  terms  of  the  act  of  incorporation,  is  to  be  held 
in  trust  for  the  use  of  the  town,  or  any  real  estate  with  or  with- 
out the  building  on  it  which  is  devoted  to  the  purposes  of  govern- 
ment, including  town  or  city  hall,  market  houses,  houses  used  for 
fire  departments  or  for  water  supply,  or  for  public  squares  or  parks. 
To  enable  the  town  or  city  authorities  to  sell  such  of  the  real 
estate  of  the  towns  or  cities  as  is  mentioned  just  above,  there  must 
be  a  special  act  of  the  General  Assembly  authorizing  such  lease 
or  sale." 

In  Bagwell  v  Brevard,  267  N.C.  604,  it  is  held  that  the  town  must  comply 
with  the  provisions  of  G.S.  160-59. 

We  find  no  provision  of  law  which  would  permit  the  Town  of  Wilkesboro 
to  give  away  its  property. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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12  March  1970 


Subject: 


Municipalities;   Property;   Conversion  of  Use  When  Prop- 
erty Acquired  for  Specific  Use 


Requested  by:     Mr.  Jesse  L.  Warren 

Greensboro  City  Attorney 

Question:  May  land  acquired  by  a  municipality  with  bond  funds,  said 

bonds  being  issued  for  the  specific  purpose  of  acquiring 
and  developing  for  the  city  cemetery,  be  permanently  con- 
verted for  park  and  recreation  uses  ? 

Conclusion:  The  well  established  general  rule  is  that  municipal  prop- 

erty held  for  a  specific  public  use  or  trust  cannot  be  sold 
or  converted  into  a  different  use  without  legislative  au- 
thority, but  must  be  devoted  to  the  uses  and  purpose  for 
which  intended. 

About  40  years  ago,  the  City  of  Greensboro  issued  bonds  for  the  specific 
purpose  of  acquiring  and  developing  land  for  the  City  Cemetery.  The  land 
has  been  used  for  this  purpose  over  the  years  and  about  one  third  has  been 
used.  There  is  a  proposal  that  the  city  permanently  convert  the  use  of  a 
portion  of  the  cemetery  land  for  park  and  recreation  purposes. 

Although  there  is  general  authority  for  a  city  to  sell  its  real  property, 
G.S.  160-59,  160-61.2,  and  perhaps  provisions  of  the  City  Charter,  such 
general  power  of  sale  and  use  of  property  is  limited  by  the  general  rule 
of  law  that  where  property  is  purchased  for  a  specific  use,  or  dedicated 
for  a  specific  purpose,  and  has  been  definitely  set  aside  for  a  specific  use, 
the  governing  authorities  of  a  municipality  may  not,  without  special 
legislative  authority,  dispose  of  the  property  or  put  it  to  an  entirely 
different  and  inconsistent  use.  See  Wishart  v  Lumberton,  254  N.C.  94; 
Brockenbrough  v  Commissioners,  134  N.C.  1;  McQuillan,  Municipal  Corp- 
orations, Sec.  28.37,  et  seq.  ■•'■  ; 

Thus,  we  concur  with  the  City  Attorney's  view  that  there  can  be  no 
permanent  diversion  for  uses  which  are  inconsistent  with  the  use  of  the 
property  for  cemetery  purposes. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


26  May  1969 
Subject: 


Municipalities;  Property;  Purchase  and  Sale;  Use  of  Open 
Spaces  for  Recreational  Purposes 


Requested  by:     Mr.  Donald  A.  Sikerski 

Department  of  Conservation  and  Development 
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Questions:  (1)     Is  Article  14A  of  Chapter  160  (Preservation  of  Open 

Spaces  and  Areas)  applicable  to  the  City  of  Eden  in  Rock- 
ingham County? 

(2)  What  limitation,   if  any,   is  there  in  Article   14A   on 
the  size  of  areas  acquired  ? 

(3)  May  areas  acquired  be  used  for  recreation? 

Conclusions:         (1)     Article  14A  of  Chapter  160  is  probably  not  applicable 
to  the  City  of  Eden. 

(2)  There   is   no   statutory   limitation   of   the    size    of   an 
"open  space"  or  "open  area". 

(3)  Yes. 
G.S.  160-181.5  provides: 

"Counties  or  municipalities  authorized  to  acquire  and  reconvey 
real  property. — Any  county  or  municipality  in  the  State  may  ac- 
quire by  purchase,  gift,  grant,  bequest,  devise,  lease,  or  otherwise, 
the  fee  or  any  lesser  interest,  development  right,  easement, 
covenant,  or  other  contractual  right  of  or  to  real  property  within 
its  respective  zoning  jurisdiction,  where  it  finds  such  acquisition 
necessary  to  achieve  the  purposes  of  this  article.  Any  county  or 
municipality  may  also  acquire  the  fee  to  any  such  property  for  the 
purpose  of  conveying  or  leasing  said  property  back  to  its  original 
owner  or  other  person  under  such  covenants  or  other  contractual 
arrangements  as  will  limit  the  future  use  of  the  property  in  ac- 
cordance with  the  purposes  of  this  article;  provided,  that  where 
such  action  is  taken,  the  property  may  be  conveyed  back  to  its 
original  owner  but  to  no  other  person  by  private  sale."  (Emphasis 
added.) 

The  phrases  "any  county  or  municipality"  or  "any  county  or  municipal 
governing  body"  are  used  in  every  section  of  Article  14A  of  Chapter  160 
except  two:  160-181.9  and  160-181.10.  "Open  space"  or  "open  area"  are 
defined  in  G.S.  160-181.9.  Certain  counties,  including  Rockingham,  in  which 
the  City  of  Eden  is  located,  are  exempt  from  Article  14A  by  G.S.  160-181.10. 
There  are  no  North  Carolina  Supreme  Court  decisions  which  hold  that  an 
act  applies,  or  does  not  apply,  to  a  municipality  within  a  county  when  the 
county  is  exempted  from  the  provisions  of  the  act.  Since  the  North  Carolina 
Supreme  Court  has  held  many  times  that  a  municipality  has  only  those 
powers  granted  in  express  terms  by  the  General  Assembly  (see  cases  cited 
in  5  N.C.  Index  2d,  Municipal  Corporations,  sec.  4,  ftn.  59),  Article  14 A 
therefore  probably  does  not  apply  to  the  City  of  Eden. 

G.S.  160-181.9,  as  amended  by  Chapter  35,  Session  Laws  of  1969,  provides: 

"§160-181.9.  Definitions. — For  the  purposes  of  this  article  an  'open 
space'  or  'open  area'  is  any  space  or  area  (i)  characterized  by 
great  natural  scenic  beauty  or  (ii)  whose  existing  openness,  natural 
condition,  or  present  state  of  use,  if  retained,  would  enhance  the 
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present  or  potential  value  of  abutting  or  surrounding  urban  de- 
velopment, or  would  maintain  or  enhance  the  conservation  of 
natural  or  scenic  resources. 

"For  the  purpose  of  this  article  'open  space'  or  'open  area'  and  the 
'public  use  and  enjoyment'  of  interests  or  rights  in  real  property 
shall  also  include  open  space  land  and  open  space  uses.  The  term 
'open  space  land'  means  any  undeveloped  or  predominantly  unde- 
veloped land  in  an  urban  area  which  has  value  for  one  or  more 
of  the  following  purposes:  (i)  park  and  recreational  purposes, 
(ii)  conservation  of  land  and  other  natural  resources,  or  (iii) 
historic  or  scenic  purposes.  The  term  'open  space  uses'  means  any 
use  of  open  space  land  for  (i)  park  and  recreational  purposes, 
(ii)  conservation  of  land  and  other  natural  resources,  or  (iii) 
historic  or  scenic  purposes." 

With  respect  to  Question  (2),  there  is  no  limitation  by  statute  on  the  size 
of  an  "open  space"  or  "open  area".  In  fact,  G.S.  160-181.4  recognizes  that 
there  are  "many  open  areas  and  spaces  of  varied  size  and  character  .  .  .". 
G.S.  160-181.9  is  quoted  above.  The  1969  amendment  added  the  second 
paragraph  which  now  specifically  includes  within  the  definition  of  "open 
space"  park  and  recreational  uses. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

24  March  1969 

Subject:  Municipalities;  Recreation;  Authority  of  Town  to  Use  Non- 

Tax  Funds  for  Recreational  Purposes 

Requested  by:     Mr.  Everette  L.  Doffermyre 
Dunn  City  Attorney 

Question:  What  authority,  if  any,  does  a  municipality  have  to  use 

non-tax  funds  for  recreational  purposes  without  prior  ap- 
"  proval  of  the  voters  of  the  municipality  ? 

Conclusion:  A  municipality  has  authority,  without  prior  approval  of  a 

majority  of  the  voters  in  an  election  for  that  purpose,  to 
spend  any  surplus  funds  not  derived  from  taxes  or  a 
pledge  of  its  credit  for  recreational  purposes. 

In  a  letter  of  March  19,  1969  the  City  Attorney  of  Dunn  indicated  that  the 
City  Manager  of  Dunn  had  questioned  the  authority  of  the  city  to  expend 
any  non-tax  funds,  without  prior  approval  of  the  voters  for  recreational 
purposes.  He  requested  clarification  of  the  authority  of  the  city  in  this 
respect. 

In  Purser  v  Ledbetter,  Til  N.C.  1  (1946),  it  was  held  that  a  tax  could  be 
imposed  for  municipal  parks  and  recreational  purposes  only  after  a  ref- 
erendum since  such  expenditure,  while  for  a  public  purpose,  was  not  a 
necessary  expense  within  the  meaning  of  Article  VII,  Section  7  of  the 
North  Carolina  Constitution. 
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The  following  is  from  Keeter  v  Lake  Lure,  264  N.C.  252,  264  (1965)  : 
"The  court  said  in  Greensboro  v  Smith,  241  N.C.  363,  85  S.E.2d  292:  'The 
acquisition,  establishment  and  operation  of  an  auditorium,  G.S.  160-283, 
Adams  v  Durham,  189  N.C.  232,  126  S.E.  611,  and  of  playground  and 
recreation  centers,  G.S.  160-155  et  seq..  Purser  v  Ledbetter,  227  N.C.  1, 
40  S.E.2d  702;  Greensboro  v  Smith,  239  N.C.  138,  79  S.E.2d  486  are  not 
"necessary  expenses"  within  the  meaning  of  Art.  VII,  sec.  7,  of  the  Con- 
stitution of  North  Carolina,  for  which  a  municipal  corporation  may  borrow 
money  or  levy  and  collect  taxes,  without  an  approving  vote  of  the  people, 
but  are  public  purposes  for  which  a  municipal  corporation  may  appropriate 
available  surplus  funds  not  derived  from  taxes  or  a  pledge  of  its  credit. 
^Brumley  v  Baxter,  225  N.C.  691,  36  S.E.2d  281.'  " 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

7  July  1969 

Subject:  Municipalities;   Recreation  Commission;   Tort  Liability 

Requested  by:     Mr.  Gene  Edmundson 
Oxford  City  Attorney 

Question:  When  the  City  of  Oxford,  pursuant  to   G.S.   160-160,  ap- 

points a  recreation  commission  to  operate  the  city's  parks 
and  playgrounds,  could  the  city  be  liable  for  an  injury 
occurring  in  the  operation  of  the  recreation  system? 

Conclusion:  Yes. 

G.S.  160-160  provides: 

"If  a  recreational  system  is  established,  it  may  be  conducted  by  the 
unit  as  any  other  department  of  the  unit  is  conducted,  or  if  the 
governing  body  of  the  unit  determines  that  it  is  for  the  best 
interest  of  the  system  that  it  be  supervised  and  directed  by  a 
recreation  board  or  commission  then  such  governing  body  may 
create  such  board  or  commission  by  ordinance  or  resolution  to  be 
known  as  the  'recreation  board  or  commission  of  the  unit'  and 
may  vest  such  board  or  commission  with  the  authority  to  provide, 
maintain,  conduct  and  operate  the  recreational  system  with  au- 
thority to  employ  directors,  supervisors  and  play  leaders  and  such 
other  officers  or  employees  as  may  be  deemed  best  within  the 
budget  provided  for  the  commission  or  board  by  the  unit  or  from 
appropriations  made  by  it,  or  from  other  funds  in  the  hands  of  the 
commission  or  board.  The  board  or  commission  may  be  vested  with 
such  powers  and  duties  as  to  the  governing  body  may  seem  proper." 

G.S.  160-161  provides,  in  part,  that  the  members  of  the  board  or  commis- 
sion shall  be  appointed  by  the  governing  body  of  the  unit  (city,  town,  etc.). 
Thus  the  board  or  commission  is  a  creature  of  the  unit  and  the  acts  of  the 
board  or  commission  are  the  acts  of  the  unit. 
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Of  course,  an  act  of  omission  or  commission  of  the  recreational  board 
would  not  necessarily  create  liability  on  the  city.  See  Glenn  v  Raleigh, 
248  N.C.  378,  103  S.E.2d  482.  See  also  5  N.C.  Index,  2d,  Municipal  Corpora- 
tions, sec.  18. 

G.S.  160-164  provides  that  any  two  or  more  units  may  join  together  and 
form  a  joint  commission  to  establish,  operate  and  maintain  a  recreational 
system  and  that  such  commission  may  sue,  be  sued,  and  ".  .  .  be  considered 
a  body  corporate,  .  .  .".  There  is  no  such  statutory  authority,  however,  for 
a  commission  created  by  one  unit. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


6  May  1970 
Subject: 

Requested  by: 

Questions : 


Municipalities;  Redevelopment  Commissions;  Advancements 
from  City  from  Tax  or  Non-Tax  Funds 


Mr.  Francis  M.  Coiner 
Hendersonville  City  Attorney 

(1)  May  a  city  appropriate  tax  funds  to  a  redevelopment 
commission  without  a  vote  of  the  people  for  purpose  of 
paying  salaries,  expenses,  or  as  part  of  the  redevelopment 
plan? 

(2)  May  a  city  appropriate  non-tax  funds  to  the  rede- 
velopment commission,  or  funds  authorized  in  the  special 
bond  election  of  February  17,  1970  ? 

Conclusions:         (1)      No.     In    Horton    v    Redevelopment    Commission,    259 
N.C.  605,  and  262  N.C.  306,  it  was  held  that  urban  rede- 
velopment,  slum  clearance   and   urban   renewal   are   public 
'■  purposes,  but  not  necessary  public  purposes.   Therefore  a 

city  may  not  spend  tax  money  or  go  into  debt  to  finance 
such  unless  authorized  by  a  vote  of  the  people.    (Article 
.  VII,  Section  6,  N.C.  Constitution.) 

(2)  In  the  above  cited  cases,  it  is  indicated  that  a  city 
may  make  appropriations  to  the  commission  of  currently 
available  non-tax  resources,  but  may  not  pledge  the  city's 
faith  and  credit  to  be  fulfilled  by  future  receipts  regard- 
less of  the  source  of  the  funds  without  a  vote  of  the 
people.  The  court  was  construing  G.S.  160-470  which 
authorizes  a  city  to  appropriate  funds  to  a  commission 
for  the  purpose  of  carrying  out  its  powers  and  functions. 
Thus,  if  the  city  has  available  non-tax  funds,  it  may  assist 
the  commission. 

The  bond  issue  authorized  by  the  voters  of  Hendersonville  on  February  17, 
1970,  authorized  the  issuance  of  $280,000  worth  of  bonds  for  appropriation 


40] 


ATTORNEY   GENERAL   OPINIONS 


507 


Requested  by: 


Question: 


Conclusion: 


fj    to  the  Redevelopment  Commission  to  aid   in  the   acquisition  of  rights   of 

),  i'  way  and  land,  demolition  and  removal  of  existing  structures  thereon  and 

J  i  the   improvement   thereof.   This    specific    language   does   not   appear   to   be 

broad  enough  for  the  use  of  such  funds  to  pay  the  salaries  of  employees 

or  operating  expenses   of  the   office,   such   expenses   unrelated   to   and   not 

li    included    in    the    purposes    for    which    the    bonds    were    approved    in    the 

il    February  1970  referendum. 

i 

J  Robert  Morgan,  Attorney  General 

James  F.  Bullock, 

Deputy  Attorney  General 

24  April  1970 

Subject:  Municipalities;  Rescue  Squad,  Volunteer;  Workmen's  Com- 

pensation Coverage 

Mr.  John  B.  Lewis 
Farmville  Town  Attorney 

Is  a  rescue  squad  composed  of  voluntary  members  and  in- 
corporated as  a  separate  unit  covered  by  the  Workmen's 
Compensation  Act?  If  so,  is  the  employer  the  municipality 
in  which  the  rescue  squad  operates  or  the  corporation  set 
up  for  the  purpose  of  operating  the  rescue  squad  ? 

Assuming  the  jurisdictional  requirement  of  sufficient  em- 
ployees and  assuming  that  the  Industrial  Commission 
would  not  hold  this  to  be  casual  employment,  volunteer 
members  of  a  rescue  squad  are  covered  by  the  Workmen's 
Compensation  Act.  Under  the  facts  given  in  the  inquiry, 
we  are  unable  to  determine  whether  the  town  or  the 
incorporation  unit  would  be  the  employer. 

The  inquiry  of  April  22  and  enclosures  indicate  that  the  Town  of  Farmville 
contributes  to  the  operation  of  a  rescue  squad  which  operates  within  its 
boundaries  and  is  organized  as  an  independent  corporation.  The  members 
of  the  rescue  squad  are  volunteers.  The  inquiry  indicates  that  the  two 
vehicles  operated  by  the  rescue  squad  are  owned  and  maintained  by  the 
Town  of  Farmville  and  that  the  Town  of  Farmville  pays  other  expenses 
such  as  the  maintenance  of  a  building,  rent,  upkeep  and  necessary  expenses 
in  connection  with  equipment  to  maintain  the  rescue  squad.  It  is  also 
indicated  that  the  town  carries  an  accident  policy  which  is  evidently  in  the 
nature  of  a  liability  policy  on  the  activities  of  the  rescue  squad  and  also 
a  disability  income  policy  for  injuries  incurred  by  members  of  the  rescue 
squad. 

The  inquiry  does  not  indicate  who  pays  the  salaries  of  the  rescue  squad, 
and  whether  the  funds  are  ultimately  from  the  town  contributions  or  from 
some  separate  income  to  the  rescue  squad.  Also,  the  supervision  and 
control,  right  to  hire  and  fire,  etc.,  which  are  all  so  crucial  in  determining 
who  is  the  employer  for  workmen's  comepnsation  purposes,  is  not  indicated 
by  the  letter. 
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The  Workmen's  Compensation  Act  applies  to  all  municipalities  regardless 
of  the  number  of  employees  (G.S.  97-2(1)  (3))  and  to  "all  public  and 
quasi-public  corporations  therein  and  all  private  employment  in  which 
five  or  more  employees  are  regularly  employed  in  the  same  business  or 
establishment  .  .  .  ."  The  rescue  squad  may  come  under  the  term  public 
and  quasi-public  corporations  within  political  subdivisions  depending  on 
the  nature  of  its  charter  or,  if  it  has  five  or  more  employees,  then  it  is 
covered  as  a  private  employment  establishment  in  any  case.  It  seems 
reasonable  to  assume  that  any  of  these  conditions  are  met  in  this  situation, 
whether  the  employer  is  construed  to  be  the  town  or  the  rescue  squad  and 
the  members  of  the  rescue  squad  would  therefore  be  covered  by  the 
Workmen's  Compensation  Act.  There  is  an  exclusion  in  the  Workmen's 
Compensation  Act  for  coverage  of  so-called  "casual  employees"  (see  G.S. 
97-2(2))  but  this  exception  is  not  favored  by  the  courts  and  it  is  likely 
since  the  rescue  squad  could  be  considered  in  the  course  of  the  trade  or 
business  of  either  the  rescue  squad  or  the  town,  that  this  exception  would 
not  apply  to  these  employees  even  though  their  activity  in  this  em- 
ployment might  be  rather  sporadic  and  irregular. 

We  are  unable  to  determine  from  the  facts  given  in  the  inquiry  the  final 
resolution  of  whether  the  town  or  the  rescue  squad  corporation  is  the 
employer  of  these  persons.  Certainly,  the  fact  that  most  of  the  financial 
support  comes  from  the  town  is  indicia  that  it  is  the  employer.  However, 
crucial  factors  are  the  pocket  from  which  the  employee  is  paid  his  salary 
and  also  the  personnel  who  have  the  right  to  hire  and  fire  him  and  to 
supervise  his  work.  The  issue  of  control  is  the  central  one  in  workmen's 
compensation  cases  and  if  the  facts  indicate  that  his  activities  are  con- 
trolled almost  exclusively  by  rescue  squad  employees,  then  the  likelihood 
is  that  even  though  most  of  the  support  is  provided  by  the  town,  he  would 
be  an  employee  of  the  rescue  squad.  If,  on  the  other  hand,  the  town  does 
all  the  hiring  and  firing  and  in  any  way  supervises  the  work,  then  it  would 
likely  be  the  employer.  The  most  prudent  approach  would  be  for  the  pocket 
from  which  the  salary  of  these  employees  is  paid  paying  for  workmen's 
compensation  insurance  and  naming  both  the  town  and  the  rescue  squad 
as  employer  so  that  coverage  would  be  assured. 

Enclosed  is  a  copy  of  the  opinion  of  the  Office  of  5  May  1965  and  the 
inquiry  which  discusses  the  relationship  of  rescue  squads  and  municipalities. 
It  may  be  helpful  although  each  case  turns  on  its  own  facts. 

Robert  Morgan,  Attorney  General 
'■'■■■■-"  (Mrs.)  Christine  Y.  Denson, 

is>    '  v,  staff  Attorney 


22  January  1969 

Subject:  Municipalities;  Rural  Fire  District,  Annexation  of: 

Requested  by:     Mr.  Robert  B.  Willson 

Attorney,  Buncombe  County  Firemens'  Association 
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Conclusion:  Whenever  a  municipality  annexes  all  or  any  part  of  a  fire 

protection  district,  G.S.  69-25.14  and  G.S.  69-25.15  set  forth 
the  procedure  for  furnishing  fire  protection  within  the 
portion  of  the  fire  district  annexed  by  the  municipality. 

In  your  letter  of  January  16,  1969,  you  state  that  a  proposed  annexation 
by  the  City  of  Asheville  would  include  four  volunteer  fire  departments 
which  are  located  in  the  county,  and  you  ask  to  be  advised  as  to  the  effect 
of  the  annexation  on  the  volunteer  fire  departments  in  the  fire  districts, 
said  districts  having  previously  voted  a  fire  tax. 

As  indicated  above,  G.S.  69-25.14  and  G.S.  69-25.15  set  forth  the  authority 
for  the  fire  district  and  the  annexing  municipality  to  furnish  fire  pro- 
tection in  the  annexed  area. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

7  July  1969 

Subject:  Municipalities;  Sewer  Assessments;  No  Authority  for  City 

to  Reduce  the  Amount  of  the  Assessment  Per  Front  Foot 
When  the  Lot  has  not  Been  Benefited 

Requested  by:     Mr.  Cecil  J.  Hill 

Rosman  Town  Attorney 

Question:  After  completion  of  sewer  assessment  under  G.S.  160-239, 

i  may  the  municipality  reduce  the  front  foot  assessment  on 

some  lots  because  they  are  narrow  and  not  suitable  for 
building  purposes  ? 

Conclusion:  Although  no  North  Carolina  case  has  been  found  directly 

in  point,  it  is  clear  that  the  General  Assembly  has  not 
conferred  any  discretion  upon  the  municipal  authorities  to 
reduce  the  per  front  foot  assessment  for  a  lot  owner  whose 
land  is  not  suitable  for  building  purposes.  Only  the  court, 
upon  proper  appeal,  can  determine  whether  the  assessment 
should  be  reduced  or  not  levied. 

From  the  facts  presented  in  a  letter  date  June  26,  1969,  it  appears  that 
the  Town  of  Rosman  has  completed  a  sewer  assessment  under  Chapter  160. 
Several  property  owners,  at  the  time  set  for  hearing  objections,  objected 
to  the  assessment  because  their  property  was  very  narrow  and  not  suitable 
for  building  purposes. 

The  statute  provides  that  the  actual  cost  of  the  construction  shall  be 
assessed  upon  the  lots  or  parcels  of  land  abutting  directly  thereon,  accord- 
ing to  the  extent  of  the  frontage,  by  an  equal  rate  per  foot  of  such  front- 
age. Thus,  the  Legislature  has  established  the  formula  which  must  be 
applied,  and  we  find  no  discretion  for  the  municipal  authorities  to  exercise 
a  discretion  in  applying  the  formula  even  though  no  benefit  accrues  to  the 
property  by  reason  of  the  construction. 
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In  Raleigh  v  Mercer,  271  N.C.  at  page  120,  it  is  said: 

"Ample  provision  was  made  for  a  hearing  by  respondent  if  he 
desired  to  protest,  and  such  was  accorded.  Respondent  does  not 
contend  that  the  assessment  against  him  for  the  construction  of  a 
sewer  main  outfall  line  was  excessive  or  unreasonable.  The  fact 
that  respondent  owns  a  lot  and  residence  which  he  uses  as  a  home 
and  not  for  economical  development,  and  that  said  premises  by  the 
nature  of  the  terrain  are  not  suitable  for  subdivision,  and  that 
said  residence  has  been  served  by  adequate  sewer  facilities  for 
many  years  and  a  municipal  sewer  line  is  at  present  in  the  public 
street  adjoining  said  premises,  and  the  further  fact  as  alleged  by 
him  that  the  construction  of  the  sewer  main  outfall  line  is  not  for 
the  public  purpose  of  the  citizens  which  can  readily  be  served  by 
deepening  and  improving  existing  sewer  facilities  lying  west  of  his 
property  in  the  city  of  Raleigh  by  means  of  extracting  funds  by 
assessment  of  lands  of  respondent,  and  that  the  sewer  line  for 
which  the  sewer  assessment  is  levied  is  for  the  purpoe  of  draining 
raw  untreated  sewage  from  lands  lying  to  the  north  and  west  of 
respondent's  property  and  not  for  the  purpose  of  serving  his  said 
properties  in  any  manner,  and  that  his  properties  are  not  to  be 
benefited  in  any  manner,  are  not  allegations  of  arbitrariness,  abuse 
of  discretion,  or  mala  fides  on  the  part  of  the  City  Council,  and 
are  not  grounds  for  holding  the  assessment  against  him  null  and 
void." 

The  statute  provides  a  procedure  for  the  land  owners  to  appeal  the  con- 
firmation of  the  assessment  to  the  superior  court.  See  Goldsboro  v  Railroad, 
241  N.C.  216;  Gunter  v  Sanford,  186  N.C.  452;  Tarboro  v  Staton,  156  N.C. 
504.  _  '   - 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
'  f  '  ',     Deputy  Attorney  General 


12  March  1969 

Subject:  Municipalities;  Street  Improvements;  School  Property;  No 

Right  of  Individual  Who  Has  Improved  a  Street  Accepted 
by  a  Municipal  Corporation  for  Permanent  Maintenance  to 
Make  Assessment  Against  School  Board  Property  Which 
Adjoins  the  Street 

Requested  by:     Mr.  John  G.  Mills,  Jr. 

Attorney  for  the  Wake  County  Board  of  Education 

Question:  Has  the  Wake  County  Board  of  Education  any  statutory 

or  other  authority  to  reimburse  a  land  developer  for  one- 
half  of  the  cost  of  grading,  water  line,  clearing  of  the 
street,  curbing,  gutter,  and  paving  of  a  street  on  his 
property  which  adjoins  the  school  property  ? 
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Conclusion:  A  local  school  board  is  not  liable  for  one-half  of  the  cost 

of  improvements  made  on  a  street  by  an  individual  for 
the  improvement  of  his  own  property,  even  though  school 
property  adjoins  the  improvements. 

In  the  year  1964,  a  private  property  owner  opened  a  street  on  his  property 
next  to  the  school  property  by  grading  the  same,  laying  water  lines,  and, 
later  on,  in  1968,  he  put  in  curbs  and  gutters  and  paved  this  street.  This 
work  was  done  under  private  contract  and  the  total  amount  of  the  improve- 
ments in  money  is  the  sum  of  $13,854.63.  The  street  was  paved  and  built 
under  the  requirements  of  the  Town  of  Garner  and  the  improvements  were 
inspected  by  the  town's  engineers  when  finished,  and  the  street  was  ac- 
cepted by  the  Town  of  Garner  for  permanent  maintenance. 

The  Wake  County  Board  of  Education  was  never  consulted  by  the  property 
owner  before  the  construction  of  this  street  and  no  contract  exists  be- 
tween the  Wake  County  Board  of  Education  and  him,  or,  for  that  matter, 
the  Town  of  Garner,  for  the  construction  of  the  street,  and  the  con- 
struction work  was  not  let  to  public  bid  as  required  by  the  Public  Con- 
tracts Act.  The  property  owner  has  sent  the  Wake  County  Board  of  Edu- 
cation a  bill  for  one-half  of  the  construction  costs  in  the  amount  of 
$8,305.87,  and  this  amount  includes  a  bill  of  $1,378.25  for  the  installation 
of  curbs  and  gutters. 

If  these  improvements  had  been  made  by  the  Town  of  Garner,  then  under 
the  doctrine  set  forth  in  the  case  of  Raleigh  v.  Public  School  System,  223 
N.C.  316,  the  Wake  County  School  Board  would  have  been  liable  for  an 
assessment  for  street  improvements  under  the  provisions  of  Article  9  of 
Chapter  160  of  the  General  Statutes,  which  provides  in  detail  for  such 
assessments.  In  this  case  the  property  owner  is  a  volunteer  and  has  im- 
proved this  street  for  the  benefit  of  his  own  property  and  has  had  same 
accepted  by  the  Town  of  Garner.  Any  improvement  to  the  property  owned 
by  the  Board  of  Education  of  Wake  County  was  merely  incidental. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 

9  October  1968 

Subject:  Municipalities;    Streets  and  Highways;    Contracts   Between 

State  Highway  Commission  and  Municipalities  for  Routine 
Maintenance  by  the  Municipalities  of  State  Highway 
System  Streets  on  a  Reimbursable  Basis 

Requested  by:     Mr.  Ernest  H.  Ball 
General  Counsel 
League  of  Municipalities 

Conclusion:  (1)     The  decision  of  the  North  Carolina  Supreme  Court  in 

Milner  Hotels  vs.  Raleigh,  271  N.C.  224    (1967),  does  not 
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hold  that  municipalities  have  no  authority  to  enter  into 
contracts  with  the  State  Highway  Commission  under  which 
the  municipality,  on  a  reimbursable  basis,  will  perform 
routine  maintenance  work  on  state  highway  system  streets, 
including  maintenance  work  on  markings,  signs,  and  signal- 
ing devices. 

(2)  G.S.  136-41.3  grants  implied  authority  for  munci- 
pdlities  to  enter  into  such  contracts. 

By  your  letter  dated  October  4,  1968,  to  the  Attorney  General  of  North 
Carolina,  you  requested  an  opinion  as  to  the  following  questions: 

"1.  Whether  you  interpret  the  court's  decision  in  Milner  Hotels 
vs.  Raleigh,  271  N.C.  224,  as  holding  that  municipalities  have  no 
authority  under  any  statute  to  enter  into  contracts  with  the 
Highway  Commission  whereby  the  municipality  will  perform 
routine  maintenance  work  on  State  highway  system  streets,  in- 
cluding maintenance  work  on  markings,  signs,  and  signaling  de- 
vices, and  whereby  the  Highway  Commission  will,  through  reim- 
bursement, bear  the  cost  of  the  work  so  performed;  and 

"2.  Whether  G.S.  136-41.3  grants  implied  authority  for  munici- 
palities to  enter  into  such  contracts." 

In  answer  to  your  first  query,  this  office  does  not  interpret  the  Supreme 
Court's  decision  in  Milner  Hotels  vs.  Raleigh,  271  N.C.  224  (1967),  as 
holding  that  municipalities  have  no  authority  to  enter  into  maintenance 
contracts  with  the  Highway  Commission.  The  operative  word  in  that  de- 
cision, which  was  quoted  in  your  letter,  is  "responsibilities."  It  is  the 
opinion  of  this  office  that  the  work  as  it  is  used,  denotes  accountability, 
liability,  obligation  or  bounden  duty.  This  responsibility  rests  with  the 
State  Highway  Commission  by  virtue  of  legislative  acts  of  the  General 
Assembly,  and  cannot  be  contracted  away.  A  contract  between  the  High- 
way Commission  and  a  municipality,  under  which  the  municipality  is  to 
perform  routine  maintenance,  on  a  reimbursable  basis,  of  State  highway 
system  streets  within  the  municipal  limits,  does  not  shift  the  primary 
duties  and  obligations  for  these  streets  to  the  municipality.  These  remain 
with  the  State  Highway  Commission,  and  the  municipality,  for  these  pur- 
poses, stands  in  the  same  relation  as  any  independent  contractor  with 
which  the  Highway  Commission  might  enter  into  an  agreement  for  such 
maintenance. 

In  response  to  your  second  query,  this  office  is  of  the  opinion  that  G.S. 
136-41.3  grants  implied  authority  for  municipalities  to  enter  into  contracts 
with  the  State  Highway  Commission,  on  a  reimbursable  basis,  for  main- 
tenance of  State  highway  system  streets  within  the  municipal  limits.  That 
statute  reads,  in  pertinent  part: 

"And  the  State  Highway  Commission  in  its  discretion  may  con- 
tract with  any  city  or  town  which  it  deems  qualified  and  equipped 
so  to  do  that  the  city  or  town  shall  do  the  work  of  maintaining, 
repairing,  improving,  constructing,  reconstructing,  or  widening 
^       such  of  its  streets  as  form  a  part  of  the  State  highway  system." 
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Since  this  section  grants  the  State  Highway  Commission  express  authority 
to  contract  with  a  municipality  for  these  purposes,  it  is  clearly  implied 
that  the  municipality  shall  have  like  authority. 

T.  W.  Bruton,  Attorney  General 
Henry  T.  Rosser, 
Assistant  Attorney  General 

2  June  1970 

Subject:  Municipalities;    Streets    and    Highways;    Dedication,    Offer 

and  Acceptance  Thereof 

Requested  by:     Honorable  A.  W.  Lupton 
Mayor,  Town  of  Oriental 

Question:  Is   a   street   a   public    street   when   its    right    of   way   was 

verbally  granted  to  a  municipality  in  a  manner  constituting 
an  intent  to  dedicate,  and  when  it  was  subsequently  con- 
structed by  the  municipality  and  opened  to  and  used  by 
the  public  ? 

Conclusion:  This  street  is  a  public  street  of  Town  of  Oriental  by  virtue 

of  dedication. 

The  right  of  way  for  the  street  in  question  was  verbally  given,  approxi- 
mately seventeen  years  ago,  to  the  Town  of  Oriental  by  the  person  who 
was  then  the  mayor  of  this  town.  Thereupon,  while  this  person  was  still 
mayor,  this  street  was  cut  upon  this  right  of  way  at  the  town's  expense, 
the  work  being  supervised  by  the  mayor-donor.  During  this  donor's  ad- 
ministration as  mayor,  the  street  was  shown  upon  the  town's  "Powell 
Bill"  map  for  street-aid  allocations,  and  has  been  considered  a  town  street 
by  all  concerned.  The  business  establishment  (fish  house)  which  the  street 
served  has  not  been  operated  for  the  past  ten  years.  Consequently,  there 
has  been  no  maintenance  of  the  street  during  this  period,  although  the 
original  construction  has  endured.  Town  minutes  for  the  period  during 
which  the  street  was  added  to  the  town's  system  and  constructed  are  not 
available. 

To  constitute  dedication  it  is  sufficient  that  there  be  acts  by  the  landowner 
such  as  would  fairly  and  reasonably  lead  an  ordinarily  prudent  man  to 
infer  an  intent  to  dedicate,  followed  by  acceptance  of  such  dedication  by 
the  public.  Highway  Commission  v.  Thornton,  271  N.C.  227.  Where  a 
municipality  opens,  maintains  and  improves  a  street  dedicated  to  the 
public,  there  is  an  acceptance  of  the  street  by  the  municipality.  Stedman  v. 
Pine  Tops,  251  N.C.  509;  Blowing  Rock  v.  Gregorie,  243  N.C.  364.  After  a 
municipality  has  accepted  the  dedication  of  a  street  for  public  use,  such 
acceptance  is  not  affected  by  subsequent  nonuse,  and  the  title  to  such 
street  cannot  be  thereafter  obtained  against  the  municipality  by  adverse 
possession.  Stedm-an  v.  Pine  Tops,  supra,  citing  G.S.  1-45. 

It  is  our  opinion  that  the  former  mayor's  verbal  granting  of  the  right  of 
way,  together  with  his  actions  in  supervising  the  construction  of  the  street 
while  serving  as  mayor,  and  the  addition  of  the  street  to  the  town's  street 
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system  and  the  showing  of  the  street  upon  the  town's  "Powell  Bill"  map, 
all  during  the  donor's  administration  as  mayor,  would  infer  the  necessary 
intent  to  dedicate.  The  construction  of  the  street,  under  the  supervision  of 
the  mayor,  with  the  use  of  town  funds  would  constitute  an  acceptance  by 
the  town  and  would  complete  the  dedication.  The  addition  of  the  street  to 
the  town's  street  system  and  the  showing  thereof  on  the  town's  "Powell 
Bill"  map  would  be  supportive  of  this  conclusion. 

Robert  Morgan,  Attorney  General 
Harrison  Lewis, 
Deputy  Attorney  General 
William  F.  Briley,  Trial  Attorney 

3  October  1969 

Subject:  Municipalities;    Streets    and    Highways;    Enforcement    of 

State  Highway  Commission  Ordinance  Within  a  Munici- 
pality 

Requested  by:     Mr.  Charles  R.  Dawkins 
Highway  Commissioner 

Question:  Do    municipal    police    have    the    authority    to  enforce    an 

ordinance   of  the   State   Highway   Commission  prohibiting 

parking  on  a  State  highway  system  street  within  the 
municipality  ? 

Conclusion:  The    municipal   police   have    the    authority   to    enforce    an 

ordinance  of  the  State  Highway  Commission  prohibiting 
parking  on  a  State  highway  system  street  within  the 
municipality. 

Under  G.S.  136-18(5)  violation  of  a  no  parking  ordinance  of  the  State 
Highway  Commission  within  a  municipality  on  a  State  highway  system 
street  constitutes  a  misdemeanor.  Pursuant  to  provisions  of  Article  3  and 
Article  5  of  Chapter  15  of  the  North  Carolina  General  Statutes  police 
officers  are  authorized  to  arrest  for  violation  of  laws  constituting  a  mis- 
demeanor upon  issuance  of  a  warrant,  or  without  issuance  of  a  warrant 
if  the  violation  is  committed  in  the  presence  of  the  arresting  officer  within 
the  town  limits.  In  State  v.  Fenner,  263  N.C.  694  at  698  the  North  Carolina 
Supreme  Court  has  said : 

"A  peace  officer  may  arrest  without  a  warrant  when  the  person 
to  be  arrested  has  committed  a  misdemeanor  in  the  presence  of 
the  officer  or  when  the  peace  officer  has  reasonable  grounds  to  be- 
lieve that  the  person  to  be  arrested  has  committed  a  misdemeanor 
in  his  presence." 

See  also  State  v.  Brown,  264  N.C.  191  at  195  and  State  v.  Carter,  269  N.C. 
695  at  697. 

The  ordinary  parking  "ticket",  requiring  payment  of  a  fine,  may  not  be 
issued,   since   authority   for   this    must   derive   from   a   city   ordinance.   A 
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citation,  requiring  the  offender  to  appear  in  court  at  a  time  certain,  should 
be  given.  In  the  event  the  offender  fails  to  heed  the  citation,  a  warrant 
should  be  issued  and  served. 

Robert  Morgan,  Attorney  General 
James  E.  Magner,  Staff  Attorney 

26  August  1968 

Subject:  Municipalities;     Streets    and    Highways;     Expenditure     of 

Municipal  Funds  on  State  Highway  System  Streets 

Requested  by:     Mr.  Jesse  L.  Warren 

Greensboro  City  Attorney 

Conclusion:  A  municipality  may  initially  finance  the  cost  of  improve- 

ments on  a  state  highway  system  street  where  the  city 
enters  into  a  contract  with  the  State  Highway  Commission 
that  the  funds  so  expended  will  be  credited  to  the  munici- 
pality for  its  pro  rata  share  of  right  of  way  costs  involved 
on  other  projects  in  accordance  with  G.S.  136-66.1  and 
such  a  credit  is  actually  given  the  municipality  for  actual 
right  of  way  costs. 

This  will  acknowledge  your  request  for  an  opinion  dated  21  August  1968. 
You  inquire  as  to  whether  or  not  a  municipality  may  initially  finance  the 
cost  of  improvements  on  a  state  highway  system  street  where  the  city 
enters  into  a  contract  with  the  State  Highway  Commission  that  the  funds 
so  expended  will  be  credited  to  the  municipality  for  its  pro  rata  share  of 
right  of  way  costs  involved  on  other  projects  in  accordance  with  G.S. 
136-66.1. 

This  office  has  previously  ruled  that  the  city  may  not  expend  municipal 
funds  on  state  highway  system  streets  except  for  right  of  way  sharing; 
however,  we  are  of  the  opinion  that  the  above  expenditure  is  in  fact  a 
right  of  way  sharing  if  such  a  contract  is  entered  into  and  the  expendi- 
tures are  carried  upon  the  books  of  the  municipality  as  right  of  way 
sharing  and  credit  is  actually  given  the  municipality  for  its  pro  rata  share 
by  the  Highway  Commission  on  other  projects. 

T.  W.  Bruton,  Attorney  General 

Harrison  Lewis, 

Deputy  Attorney  General 

25  February  1970 

Subject:  Municipalities;    Streets    and    Highways;    No    Authority   to 

Contract  for  Payment  for  Project  Completed  Prior  to 
Enabling  Legislation 

Requested  by:     Mr.  Hobart  Brantley 

Spring  Hope  Town  Attorney 
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Question:  Is  the  Town  of  Spring  Hope  authorized  by  G.S.  136-66.1(4) 

to  reimburse  an  owner  of  private  property  for  construction 
costs  of  curb  and  gutter  on  a  State  highway  system  street, 
incurred  prior  to  enactment  of  the  statute  ? 

Conclusions:  (1)  A  statute  may  be  construed  to  have  retroactive  effect 
only  when  such  intent  is  clearly  expressed  or  arises  by 
necessary  implication  from  its  terms. 

(2)  A  contract,  ultra  vires  and  void  as  of  the  date  of 
making,  catmot  be  made  effective  by  a  subsequently  en- 
acted statute  not  having  retroactive  operation. 

Prior  to  the  enactment  of  G.S.  136-66.1(4),  the  Town  of  Spring  Hope 
agreed  with  the  owner  of  private  property  to  pay  one-half  the  cost  of 
the  construction  of  curb  and  gutter  along  the  street  abutting  his  property, 
such  payment  to  be  made  at  a  time  subsequent  to  the  completion  of  the 
construction.  After  construction  was  complete,  it  was  determined  that  the 
curb  and  gutter  was  constructed  along  a  street  which  formed  a  part  of 
the  State  highway  system.  Under  law  then  existing,  the  town  had  no 
authority  to  expend  municipal  funds  for  construction  of  curb  and  gutter 
along  State  highway  system  streets.  The  town  has  inquired  whether  G.S. 
136-66.1(4)  authorizes  it  to  now  make  payment  to  the  property  owner 
pursuant  to  the  agreement. 

It  is  the  opinion  of  this  office  that  G.S.  136-66.1(4)  does  not  have  retro- 
active effect  and  does  not  authorize  expenditiire  of  municipal  funds  for 
curb  and  gutter  constructed  along  a  State  highway  system  street  under 
an  agreement  entered  into  prior  to  the  effective  date  of  that  statute. 
G.S.  136-66.1(4)  provides,  in  pertinent  part: 

"(4)  In  the  event  that  the  governing  body  of  any  municipality 
shall  determine  that  it  is  in  the  best  interest  of  its  citizens  to  do 
,  so,  it  may  expend  its  funds  for  the  purpose  of  making  the  follow- 
ing improv'ements  on  streets  within  its  corporate  limits  which 
form  a  part  of  the  State  highway  system: 

"(a)     Construction  of  curbing  and  guttering;". 

Paragraph  (4)  was  added  to  G.S.  136-66.1  by  enactment  of  chapter  978  of 
the  1969  Session  Laws,  ratified  June  23,  1969,  which  provided:  "This  Act 
shall  be  effective  upon  its  ratification." 

"Ordinarily,  a  statute  will  be  given  prospective  effect  only  and  will  not  be 
construed  to  have  retroactive  effect  unless  such  intent  is  clearly  expressed 
or  arises  by  necessary  implication  from  its  terms."  7  N.C.  Index,  2d, 
Statutes,  page  81,  and  cases  cited. 

In  Houising  Authority  v.  Thorpe,  271  N.C.  468,  157  S.E.2d  147,  the  Supreme 
Court  said:  "The  North  Carolina  decisions  are  to  the  effect  statutes  are 
presumed  to  act  prospectively  only.  Wilson  v.  Anderson,  232  N.C.  212,  59 
S.E.2d  836;  Hospital  v.  Guilford  County,  221  N.C.  308,  20  S.E.2d  332; 
Hicks  V.  Kearney,  189  N.C.  316,  127  S.E.  205." 
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In  Hospital  v.  Guilford  County,  supra.,  it  was  said:  ".  .  .  It  is  an  estab- 
lished rule  that  statutes  are  to  be  construed  as  having  only  prospective 
effect,  unless  a  contrary  intention  is  expressly  declared  or  necessarily 
implied.  Ashley  v.  Brown,  198  N.C.,  369,  159  S.E.,  725;  Waddill  v.  Hasten, 
172  N.C.,  582,  90  S.E.  694;  Anderson  v.  Wilkins,  142  N.C.  154,  55  S.E.,  272." 
In  Bank  v.  Derby,  218  N.C.  653,  12  S.E.2d  260,  the  rule  is  stated  clearly 
and  succinctly,  as  follows:  "In  Hicks  v.  Kearney,  189  N.C,  316,  at  p.  319, 
it  is  said :  "  'There  is  always  a  presumption  that  statutes  are  intended  to 
operate  prospectively  only,  and  words  ought  not  to  have  a  retroactive 
operation  unless  they  are  so  clear,  strong  and  imperative  that  no  other 
meaning  can  be  annexed  to  them,  or  unless  the  intention  of  the  Legisla- 
ture cannot  be  otherwise  satisfied.  Every  reasonable  doubt  is  resolved 
against  a  retroactive  operation  of  a  statute.  If  all  of  the  language  of  a 
statute  can  be  satisfied  by  giving  it  prospective  action,  only  that  construc- 
tion will  be  given  it.  .  .  ."  25  R.C.L.,  787;  Black  on  Interpretation  of  Laws, 
252.  In  Greer  v.  Asheville,  114  N.C,  678,  it  is  said:  "Unless  the  legislative 
intent  to  the  contrary  is  made  manifest  by  the  express  terms  of  the 
statute,  or  by  necessary  implication  arising  out  of  it,  it  will,  as  a  rule,  be 
held  to  operate  prospectively  only — never  retroactively"  '." 

At  the  time  of  the  Town  of  Spring  Hope  entered  into  an  agreement  with 
the  private  property  owner  concerning  sharing  costs  of  construction  of 
curb  and  gutter,  the  town  had  no  authority  to  expend  municipal  funds  for 
that  purpose  along  State  highway  system  streets.  The  agreement,  therefore, 
was  ultra  vires  and  void.  In  7  N.C.  Index  2d,  Statutes,  page  83,  it  is  stated: 
"Nor  may  a  curative  act  revive  a  void  instrument." 

In  Fenner  v.  Tucker,  213  N.C.  419,  196  S.E.  357,  the  plaintiffs  and  the  de- 
fendant's decedent  entered  into  a  contract  which  was  illegal  under  statutes 
existing  and  in  effect  as  of  the  date  of  its  making.  These  statutes  were 
subsequently  repealed.  In  sustaining  the  judgment  entered  pursuant  to  the 
granting  of  the  defendant's  motion  for  judgment  of  nonsuit,  the  Supreme 
Court  said: 

"Sections  2145  and  2146  were  repealed  by  Public  Laws  1931, 
ch.  236,  Sec.  2.  The  repeal  has  no  effect  on  this  action  as  the  con- 
tract sued  on  was  made  prior  thereto.  The  language:  'That  this 
act  shall  be  in  force  and  effect  from  and  after  its  ratification." 
S.  V.  Foster,  185  N.C.  674;  Ashley  v.  Brown,  198  N.C,  369  (372). 
The  acts  are  prospective,  not  retroactive. 

"In  Greer  v.  Asheville,  114  N.C,  678  (681),  it  is  said: 

'Unless  the  legislative  intent  to  the  contrary  is  made  manifest, 
either  by  the  express  terms  of  the  statute  or  by  necessary  impli- 
cation arising  out  of  it,  it  will,  as  a  rule,  be  held  to  operate 
prospectively  only — never  retro8,ctively.'  Hicks  v.  Kearney,  189 
N.C  316  (319)." 

In  State  v.  DeBerry,  224  N.C  834,  the  United  States  had  acquired  property 
in  North  Carolina  over  which  the  United  States  had  exclusive  jurisdiction. 
Subsequently  enacted  statutes  of  North  Carolina  provided  that  the   State 
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had  concurrent  jurisdiction  for  certain  purposes.  The  Supreme  Court  held 
that  the  State  had  no  jurisdiction,  saying:  "Neither  the  cited  sections  of 
the  Revisal  of  1905  nor  the  cited  statute  of  1907  makes  any  reference  to 
lands  theretofore  acquired  by  the  United  States  for  the  purposes  named; 
and  according  to  the  general  rule  of  construction  in  the  absence  of  such 
reference,  the  statute  is  to  be  regarded  as  prospective  only.  (Citations 
omitted.)  Hence,  the  applicable  law  would  be  that  which  was  in  force  at 
the  time  of  the  acquisition  of  the  property  .  .  .  ." 

No  language  appearing  in  G.S.  136-66.1(4)  indicates  any  legislative  intent 
that  the  statute  shall  operate  retroactively.  Under  the  authorities  cited 
above,  in  the  absence  of  such  intent,  the  statute  must  be  construed  as 
having  prospective  operation  only.  The  applicable  law  is  that  which  was 
in  effect  at  the  time  the  agreement  was  entered  into  and  the  construction 
done.  The  law  then  did  not  permit  the  town  to  pay  for  the  work  from 
municipal  funds,  and  the  agreement  was  void.  G.S.  136-66.1(4)  having  no 
retroactive  effect,  the  Town  of  Spring  Hope  is  not  vested  with  the  authority 
to  make  that  payment  now. 

The  town,  however,  may  desire  and  consider  referring  this  matter  to  the 
General  Assembly  for  appropriate  relief. 

Robert  Morgan,  Attorney  General 
Henry  T.  Rosser, 
Assistant  Attorney  General 

20  June  1969 

Subject:  Municipalities;  Streets  and  Highways;  Parking;  Penalties; 

Manner  of  Enforcement  l- 

Requested  by:     Mrs.  Ruth  B.  Frank,  Town  Clerk 
Kill  Devil  Hills 

Question:  The  Town  of  Kill  Devil  Hills  has  passed  an  ordinance  pro- 

, .  hibiting  parking  on  streets  with  a  penalty  for  violation 
of  $5.  May  the  town  clerk,  or  other  officials  properly  des- 
ignated by  the  town,  collect  and  receive  the  penalties 
from  violators  ? 

Conclusion:  The  town  clerk,  or  other  officials  properly  designated  by 

the  town,  may  collect  and  receive  the  penalties. 

The  $5  penalty  provided  by  the  ordinance  is  a  civil  penalty.  It  is  treated 
as  a  debt  and  is  not  enforcible  by  criminal  process  although  it  may  be 
collected  in  a  civil  action.  State  v.  Earnhardt,  107  N.C.  789  (1890)  ;  Board 
of  Education  v.  Henderson,  126  N.C.  689  (1900)  ;  State  v.  Curtis,  230  N.C. 
169  (1949);  N.C.A.G.  Opinion  of  17  September  1957  to  C.  V.  Jones,  City 
Attorney,  Durham,  N.  C. 

Prior  to  the  enactment  of  G.S.  14-4,  the  violation  of  a  municipal  ordinance 
did  not  constitute  a  crime.  G.S.  14-4  makes  all  violations  of  municipal 
ordinances  misdemeanors  and  provides  criminal  penalties. 
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Thus   any   person   refusing    to    pay    the    civil    penalty    may    be    prosecuted 
criminally  and  subjected  to  the  punishment  provided  by  G.S.  14-4. 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 
T.  Buie  Costen,  Staff  Attorney 


20  June  1969 
Subject: 


Municipalities;  Streets  and  Highways;  Parking;  Permits 


Requested  by:     Honorable  Frank  Rodgers,  Mayor 
Robbinsville 


Question:  A  previous   town  administration  adopted   a   plan  whereby 

weekly  or  monthly  parking  permits  for  on-street  parking 
are  sold  to  various  individuals  operating  business  estab- 
lishments in  the  city.  Such  individuals  attach  the  permits 
to  their  vehicles.  In  exchange  for  the  fee  paid  the  town, 
the  individuals  are  permitted  to  park  such  vehicles  for 
indeterminate  periods  of  time  in  ordinary  on-street  metered 
parking  spaces  without  activating  the  meters  by  the  de- 
posit of  coins. 

May  the  town  legally  sell  such  permits  ? 

Conclusion:  The  town  may  not  legally  sell  weekly  or  monthly  parking 

permits  entitling  the  purchasers  to  park  in  metered  on- 
street  parking  spaces  without  activating  the  meters  by  the 
deposit  of  coins. 

".  .  .  an  ordinance  must  be  uniform  and  must  have  a  reasonable  relation 
to  the  evil  sought  to  be  remedied." 

"It  (on-street  parking  ordinance)  is  valid  only  so  long  as  its  primary 
purpose  is  to  regulate  parking  in  congested  areas.  .  .  ." 

It  cannot  be  "a  disguished  method  of  raising  revenue".  State  v.  Scoggins, 
236  N.C.  1  (1952). 

"Streets  of  a  municipality  are  provided  for  public  use.  A  city  has  no  valid 
authority  to  rent,  lease  or  let  a  parking  space  on  the  streets  to  an  indi- 
vidual motorist  'for  a  fee'  or  to  charge  a  rate  or  toll  therefor."  Britt  v. 
Wilmington,  236  N.C.  446  (1952). 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 
-        —   '  -  T.  Buie  Costen,  Staff  Attorney 
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15  December  1969  ,        ., 

Subject:  Municipalities;    Streets    and    Highways;    Tramways;    Au- 

thority of  City  to  Permit  Overhead  Tramways  to  Connect 
Buildings;  Encroachments  and  Obstruction  on  Streets  by 
Private  Persons 

Requested  by:     Mr.  W.  F.  Womble 

Winston-Salem  City  Attorney 

Question:  Is  G.S.  160-222  sufficient  authority  for  Winston-Salem  to 

permit  a  private  use  of  the  air  space  above  the  street  for 
the  erection  of  a  tramway  connecting  two  buildings  and 
permitting  an  overhang  of  the  building  over  the  sidewalk 
with  the  governing  body  finding  there  is  no  unreasonable 
interference  with  public  use  ? 

Conclusion:  The  rule  in  North   Carolina  was  expressed  in  Clayton  v 

Tobacco  Co.,  225  N.C.  563,  as  follows:  With  express 
legislative  authority  therefor,  a  municipality  may  permit 
encroachments  upon  public  streets  for  private  purposes, 
provided  the  property  rights  of  others  are  not  invaded, 
and  the  public  use  of  the  street  is  not  unreasonably  ob- 
structed. In  the  absence  of  constitutional,  charter,  or 
statutory  provisions  so  permitting,  a  municipality  has  no 
power  to  authorize  the  use  of  its  streets  for  a  private 
purpose.  It  is  doubtful  that  G.S.  160-222  contains  sufficient 
authority  for  the  city  to  permit  the  proposed  uses. 

The  facts  presented  by  letter  of  December  10  are  as  follows:  Property 
owner  proposes  to  construct  a  large  building  in  Winston-Salem.  The  walls 
of  the  building  will  be  within  his  property  lines,  but  decorative  precast 
panels  will  overhang  the  sidewalk  as  much  as  eighteen  inches,  and  at  a 
height  from  nine  to  twenty-six  feet  above  the  sidewalk.  Also  the  owner 
proposes  to  construct  a  tramway  or  arcade  across  Church  Street  to  connect 
the  building  with  one  on  the  opposite  side  of  the  street.  This  structure 
will  be  of  such  height  above  the  street  as  not  to  obstruct  or  impeded 
traffic  in  anyway  on  Church  Street.  The  owner  desires  an  agreement  from 
the  city  permitting  the  proposed  use  of  the  air  space  above  the  street 
and  sidewalks. 

Apparently  there  are  no  provisions  of  the  city  charter  or  special  act  of  the 
General  Assembly  granting  the  city  the  authority  to  permit  such  proposed 


G.S.  160-222  provides  as  follows: 

"The  governing  body  of  the  city  shall  have  power  to  control, 
grade,  macadamize,  cleanse,  and  pave  and  repair  the  streets  and 
sidewalks  of  the  city  and  make  such  improvements  thereon  as  it 
may  deem  best  for  the  public  good,  and  may  provide  for  and 
regulate  the  lighting  of  the   public   parks,   and   regulate,  control. 
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license,  prohibit,  and  prevent  digging  in  said  streets  and  side- 
walks, or  placing  therein  of  pipes,  poles,  wires,  fixtures,  and 
appliances  of  every  kind,  whether  on,  above,  or  below  the  surface 
thereof,  and  regulate  and  control  the  use  thereof  by  persons, 
animals  and  vehicles;  to  prevent,  abate,  and  remove  obstructions, 
encroachments,  pollution  or  litter  therein;  and  shall  have  under 
its  government,  management,  and  control  all  parks  and  squares 
within  or  without  the  city  limits  established  by  the  governing 
body  for  the  use  of  the  city  except  as  otherwise  provided." 

This  section  authorizes  the  city  to  license  certain  enumerated  uses  of  the 
street  on,  above,  or  below  the  surface.  Unless  the  proposed  uses  could  be 
classified  as  "fixtures"  or  "appliances",  it  is  felt  that  the  general  authority 
contained  in  G.S.  160-222  is  not  broad  enough  to  authorize  the  granting 
of  the  permit  by  the  city. 

The  definition  of  "fixtures"  and  "appliances"  found  in  Black's  Law 
Dictionary  does  not  appear  to  embrace  the  proposed  uses. 

In  Guano  Co.  v  Lumber  Co.,  168  N.C.  337,  a  hoist  was  constructed  across 
and  twelve  feet  above  the  street  with  permission  of  the  town  commissioners. 
The  court  stated  the  rule:  "Except  where  authorized  by  the  Legislature, 
a  municipality  has  no  power  to  grant  the  right  to  use  the  street  in  a 
manner  not  consistent  with  the  right  of  the  public."  See  also  Butler  v 
Tobacco  Co.,  152  N.C.  417;  Swinson  v  Realty  Co.,  200  N.C.  276;  Sloan  v 
Greenville,  235  S.C.  277;  111  S.E.2d  573. 

Since  the  proposed  encroachments  could  raise  the  question  of  a  nuisance 
and  the  rights  of  other  property  owners  and  users  of  the  street,  and  since 
there  is  no  express  legislative  authority,  as  was  the  case  in  Clayton  v 
Liggett  and  Myers  Tobacco  Co.,  225  N.C.  563,  it  is  suggested  that  more 
express  legislative  authority  would  be  needed  before  the  city  could  grant 
the  permit  even  though  the  proposed  encroachments  may  not  substantially 
interfere  with  traffic  use  of  the  streets. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


10  March  1969 
Subject: 

Requested  by: 

Question: 


Municipalities;  Term  of  Office  of  Aldermen;  Changing 
During  Term  of  Office 

Mr.  Leon  Henderson,  Jr. 
Nashville  Town  Attorney 

May  the  General  Assembly  shorten  the  term  of  office  of 
the  incumbent  members  of  the  Board  of  Aldermen  of  the 
Town  of  Nashville  ? 
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Conclusion:  Yes.     The    General    Assembly    has    constitutional    powers 

over  municipal  corporations,  and  may  shorten  or  extend  a 
term  of  office,  or  even  abolish  it. 

The  Town  of  Nashville  is  rewriting  its  charter  and  desires  that  the  Town 
Aldermen  take  office  in  June  after  the  May  1969  election  rather  than  in 
September  as  now  provided  in  Chapter  106,  Session  Laws  of  1961. 

Under  Article  VII,  Section  10,  North  Carolina  Constitution,  the  General 
Assembly  has  full  control  over  municipal  corporations.  S  v  Mustian,  243 
N.C.  564;  Jones  v  New  Bern,  152  N.C.  64. 

The  Supreme  Court  of  North  Carolina  has  ruled  that  the  Legislature  may 
extend  the  term  of  office  or  abolish  an  office  altogether.  Penny  v  Salmon, 
217  N.C.  276. 

A  person  has  no  property  right  in  a  public  office.  Efird  v  Bd.  of  Com- 
missioners, 219  N.C.  96;  6  Strong,  N.C.  Index  2d,  Public  Officers,  Sec.  3. 
Thus,  the  new  charter  for  the  Town  of  Nashville  may  provide  that  the 
persons  elected  in  May  1969  shall  take  office  on  a  certain  date  in  June  1969. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


12  January  1970 

Subject:  Municipalities;  Tort  Liability;  Authority  to  Act  Based  on 

Unauthorized  Representations  by  Individual  Board  Members 

Requested  by:     Mr.  John  W.  Twisdale 
Clayton  Town  Attorney 

Questions:  (1)     Is    the    Town    of    Clayton    liable    for    payment    of    a 

damage   claim   because   one    of   its   commissioners    said   it 
''  would  pay  same  ? 

(2)  Is  the  Town  of  Clayton  authorized  to  pay  a  damage 
claim  because  one  of  its  commissioners  said  it  v/ould  pay 
same? 

Conclusions:        (1)     No. 

(2)  A  municipal  corporation  acts  through  a  quorum  of 
its  governing  board  only,  and  only  such  action  binds  or 
authorizes  action  by  a  municipal  corporation,  nothing  else 
appearing. 

In  a  letter  of  January  6,  1969,  the  facts  indicate  that  a  traveling  vehicle 
was  damaged  when  a  manhole  cover  raised  up  and  struck  it  as  that 
vehicle  crossed  the  manhole.  No  negligence  on  the  town's  part  appeared. 
However  one  member  of  the  Board  of  Commissioners  stated  to  the 
repairer  of  the  vehicle  that  the  town  would  pay  the  repair  bill  whereupon 
the  repairer  released  the  vehicle.  The  Town  Attorney  doubts  the  town's 
authority  or  liability  for  payment  under  these  circumstances. 
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Municipal  corporations  do  not  warrant  the  safety  of  their  streets  and  are 
only  liable  for  damages  caused  by  negligence,  Waters  v.  Roanoke  Rapids, 
270  N.C.  47  (1967),  or  by  nuisance,  Hines  v.  Rocky  Mount,  162  N.C.  409 
(1913),  done,  created  or  maintained  by  their  agents,  and  in  certain  cases 
by  independent  contractors.  Since  no  evidence  of  this  exists,  the  Town  of 
Clayton  would  not  be  required  to  pay  on  either  of  these  accounts. 

Whether  or  not  evidence  of  negligence  or  nuisance  appeared,  the  individual 
member's  representation  about  payment  neither  creates  a  new  or  different 
duty  on  the  Town  of  Clayton  to  pay,  nor  authorizes  it  to  pay.  Abbot  Realty 
Company  v.  City  of  Charlotte,  198  N.C.  564  (1930)  ;  unless  the  board,  by 
resolution,  pursuant  to  G.S.  160-3,  160-267,  has  authorized  the  individual 
to  make  such  oifers. 

Both  of  these  conclusions  result  from  the  fact  that  the  municipal  power 
to  contract,  given  by  G.S.  160-2(4),  is  given  to  the  Board  of  Commissioners 
in  G.S.  160-3,  160-267;  and  boards,  nothing  else  appearing,  must  act 
through  a  quorum  at  a  meeting,  Edwards  v.  Board  of  Education,  235  N.C. 
345  (1952),  McLaughlin  v.  Beasley,  250  N.C.  222  (1959),  rather  than 
through  an  individual  member  on  an  ad  hoc  basis. 

Robert  Morgan,  Attorney  General 
Richard  N.  League,  Staff  Attorney 

3  January  1969 

Subject:  Municipalities;  Water  and  Sewer  Systems;  Rates;  Use  of 

Surplus  Funds 

Requested  by:     Mr.  Robert  0.  High,  Jr.,  Editor 
The  Hanover  Sun,  Inc. 

Conclusion:  Net  income  remaining  from   operation  by  a   municipality 

of  a  water  and  sewage  system  may  be  retained  by  the 
municipality  and,  since  it  is  not  tax  revenue,  may  be  used 
to  finance  a  non-necessary  expense. 

In  a  letter  dated  January  2,  1969,  you  write  in  part  as  follows: 

"We  understand  that  North  Carolina  law  does  not  allow  a  munici- 
pality to  make  a  profit  on  water  and  sewer  charges,  but  to  only 
levy  sufficient  charges  to  take  care  of  the  operation  of  such  systems 
on  a  year-to-year  basis. 

"We  are  asking  for  an  opinion  from  you  as  to  whether  or  not  our 
interpretation  of  the  State  law  is  correct  and  also  request  from 
you  an  opinion  whether  or  not  the  city  of  Wilmington  is  operating 
outside  the  law  in  making  a  profit  on  such  charges  and  whether 
or  not  the  overcharge  should  be  rebated  to  the  city's  citizens." 

As  I  am  sure  you  know,  this  office  is  not  authorized  to  furnish  opinions 
on  legal  matters  except  to  governmental  officials  and  agencies.  However, 
this  office  has  had  occasion  to  study  this  matter  and  express  an  opinion 
in  the  past.  The  position  of  this  office  for  many,  many  years,  as  indicated 
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below,  is  well  summarized  in  a  discussion  of  the  matter  appearing  in  an 
Institute  of  Government  publication,  prepared  by  J.  A.  McMahon,  entitled 
"Sources  of  Municipal  Revenue"  (1953)  pp.  42-44: 

"A  question  arises  as  to  the  use  of  income  from  such  utilities. 
G.S.  160-257  requires  cities  and  towns  'to  provide  for  the  proper 
upkeep  of  the  waterworks  system  and  an  amount  necessary  for 
the  enlargement  of  the  waterworks  system'  before  turning  over  to 
other  departments  money  received  from  the  operation  of  the 
system.  Thus,  as  far  as  a  waterworks  system  goes,  this  section 
implies  that  net  profits  (after  deducting  the  cost  of  operation  and 
enlargement  to  the  system)  may  be  used  to  finance  other  municipal 
activties.  The  provisions  of  another  section,  however,  are  relevant: 
G.S.  160-397  provides  that  'so  much  of  the  net  revenue  derived 
by  the  municipality  in  any  fiscal  year  from  the  operation  of  any 
revenue  producing  enterprise  owned  by  the  municipality  after  all 
expenses  of  operating,  managing,  maintaining,  repairing,  enlarging 
and  extending  such  enterprise,  shall  be  applied,  first  to  the  pay- 
ment of  the  interest,  payable  in  the  next  succeeding  year  on  bonds 
issued  for  such  enterprise,  and  next,  to  the  payment  of  the  amount 
necessary  to  be  raised  by  tax  in  such  succeeding  year  for  the  pay- 
ment of  the  principal  of  said  bonds.'  Suppose,  for  example,  that 
the  total  revenue  from  the  operation  of  a  water  system  amounted 
to  $100,000  in  fiscal  year  1952-53,  and  the  cost  of  operating  and 
enlarging  the  system  in  that  fiscal  year  amounted  to  $80,000.  The 
net  revenue  would  have  to  be  applied  first  to  the  payment  of 
interest  payable  on  any  bonds  issued  for  the  water  system  coming 
due  in  fiscal  year  1953-54,  and  second  to  the  payment  of  principal 
on  such  bonds  falling  due  in  1953-54.  Suppose,  further,  that  in- 
terest and  principal  due  in  fiscal  year  1953-54  amounted  to  $10,000. 
Reading  G.S.  160-397  and  160-257  together  it  would  appear  that 
the  remaining  $10,000  could  then  be  spent  for  other  purposes. 
Since  the  net  revenue  from  the  water  system  comes  from  water 
rates  and  is  not  a  tax,  it  would  seem  that  such  net  revenues  could 
be  used  to  finance  a  non-necessary  expense  as  well  as  a  necessary 
expense,  and  the  Attorney  General  has  so  ruled. 

"See  letter  from  the  Attorney  General  A.  A.  Powell,  dated  17 
September  1952,  subject:  Municipal  Finance;  Authority  To  Use 
Revenues  from  Light  Systems.  .  .  .  The  ruling  to  Mr.  Powell 
specifically  met  the  situation  where  a  city  wished  to  use  net  reve- 
nues from  an  electric  light  system  for  a  non-necessary  expense, 
after  provision  had  been  made  from  the  revenues  for  paying 
principal  and  interest  due  in  the  year  succeeding  the  fiscal  year 
in  which  the  revenues  were  received." 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 
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17  January  1969 

Subject:  Municipalities;   Waterworks;   Uniform  Rates  Required 

Requested  by:     Mr.  D.  F.  McGougan,  Jr. 
Attorney  for  Tabor  City 

Conclusion:  A    municipality    has    no    authority    under    general    law    to 

furnish  water  to  some  consumers  free  of  charge,  and  must 
furnish  equal  service  to  consumers  within  the  corporate 
limits  under  uniform  rates  fixed  for  the  service  as  re- 
quired by  G.S.  160-256.  Separate  emoluments  or  privileges 
not  in  consideration  of  public  service  are  forbidden  by  the 
North  Carolina  Constitution. 

A  municipality  has  no  authority  under  general  law  to  furnish  water  to 
consumers  free  of  charge,  and  must  furnish  equal  service  to  consumers 
within  the  corporate  limits  under  uniform  rates  fixed  for  the  service  as 
required  by  G.S.  160-256.  Separate  emoluments  or  privileges  not  in  con- 
sideration of  public  service  are  forbidden  by  the  North  Carolina  Constitu- 
tion. 

In  your  letter  of  January  16,  1969,  you  ask  whether  the  Town  of  Tabor 
City  can  furnish  free  water  to  some  citizens  without  any  type  of  con- 
sideration. 

We  find  no  North  Carolina  case  which  answers  your  inquiry  directly. 
However,  in  Humboldt  v  Knight,  120  N.W.2d  457,  a  case  involving  statutes 
similar  to  G.S.  160-255  and  G.S.  160-256,  it  was  held  that  where  the 
Legislature  had  granted  the  municipality  the  authority  to  fix  uniform 
rates,  the  city  had  no  authority  to  furnish  free  water  to  private  indivi- 
duals, and  that  it  could  only  dispose  of  its  water  by  reasonable  rates  fixed 
by  ordinance.  See  McQuillin,  Municipal  Corporations,  Vol.  12,  §35.37,  pp. 
689,  693. 

In  Candler  v  Asheville,  247  N.C.  398,  our  Court  stated  that  the  power  to 
establish  rates  is  a  governmental  function  and  not  a  proprietary  one,  and 
that  municipal  corporations  "are  creatures  of  the  legislature,  public  in 
their  nature,  subject  to  its  control,  and  have  only  such  powers  as  it  may 
confer."  In  fixing  rates,  the  city  is  exerting  the  sovereign  power  of  the 
State  granted  to  the  city  by  G.S.  160-255  and  G.S.  160-256. 

It  appears  that  the  intent  of  G.S.  160-256,  which  provides  for  uniform 
rates  for  services,  is  to  provide  funds  for  the  payment  of  bonded  debt, 
and  interest  thereon,  and  for  funds  necessary  for  repairs,  maintenance 
and  operation  of  the  water  system.  See  Candler,  supra.  We  find  no  statutory 
authority  which  authorizes  the  city  to  give  its  water  to  some  consumers 
while  charging  others  within  the  same  category.  Such  action  may  well 
fall  within  the  provisions  of  Article  I,  Section  7,  of  the  North  Carolina 
Constitution,  which  provides : 

"No  person  or  set  of  persons  are  entitled  to  exclusive  or  separate 
emoluments  or  privileges  from  the  community  but  in  consideration 
of  public  service." 
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In  Fulghum  v  Selma,  238  N.C.  100,  it  is  stated  that  when  a  municipality- 
is  supplying  water  to  its  inhabitants,  it  owes  the  duty  of  equal  service  to 
the  consumers  within  the  corporate  limits. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


1  December  1969 

Subject:  Municipalities;  Zoning;  Gaston  Regional  Planning  Commis- 

sion, Chapter  1057,  Session  Laws  of  1967;  Town  of  Mount 
Holly 

Requested  by:     Mr.  Henry  L.  Fowler,  Jr. 

Mount  Holly  City  Attorney 

Question:  After    a    mimicipality    has    joined    the    Gaston    Regional 

Planning  Commission,  may  the  city  appoint  its  own  zoning 
and  planning  commission  without  withdrawing  from  the 
Regional  Planning  Commission  ? 

Conclusion:  No.     Section   4   of   Chapter    1057,    Session    Laws    of    1967 

provides  that  the  Gaston  Regional  Planning  Commission 
shall  supersede  any  planning  board  or  zoning  commission 
of  a  participating  unit  at  the  time  the  unit's  resolution 
provides.  Mount  Holly's  Resolution  was  effective  upon 
approval.  Section  5  of  the  Act  provides  that  a  participating 
unit  shall  be  free  to  create  its  own  planning  board  or 
zoning  commission  if  its  withdraws  from  the  Regional 
Commission,  and  further  provides  that  a  unit  may  with- 
draw after  giving  one  year's  notice  to  the  other  partici- 
!       ,       j.  pating  units.  Thus  it  is  clear  that  until  a  unit  withdraws, 

it  may  not  appoint  its  own  planning  board  or  zoning 
commission. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
>'  Deputy  Attorney  General 


POLLUTION 

23  February  1970 

Subject:  Pollution;  Air  Pollution  Control  Program,  Local;  Jurisdic- 

tion of 

Requested  by:     Mr.  W.  E.  Knight,  Chief 

Air  Pollution  Control  Division 

North  Carolina  Department  of  Water  and  Air  Resources 
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Question:  Are  regulations  and  standards  adopted  by  an  air  pollution 

control  board  designated  by  the  governing  body  of  a 
county  applicable  and  enforceable  by  such  board  in  in- 
corporated and /or  chartered  areas  of  such  county  without 
the  incorporated  area  being  a  party  to  such  designation? 

Conclusion:  Regulations    and    standards    adopted    by    an    air    pollution 

control  board  designated  by  the  governing  body  of  a  county 
are  applicable  and  enforceable  by  such  board  in  incorpo- 
rated and/or  chartered  areas  of  such  county  w^ithout  the 
incorporated  area  being  a  party  to  such  designation. 

It  is  well  settled  North  Carolina  law  that  both  counties  and  municipalities 
only  act  pursuant  to  the  direction  and  control  of  the  General  Assembly. 
The  Supreme  Court  in  High  Point  Surplus  Company,  Inc.  v.  Pleasants,  264 
N.C.  650,  654,  (1965)  stated  this  principle  as  follows: 

"Neither  counties  nor  municipalities  have  any  inherent  legislative 
powers.  Counties  are  instrumentalities  and  agencies  of  the  State 
government  and  are  subject  to  its  legislative  control;  they  possess 
only  such  powers  and  delegated  authority  as  the  General  Assembly 
may  deem  fit  to  confer  upon  them." 

In  this  regard,  G.S.  143-215.3(a)  (11)  e-1.  provides: 

"The  governing  body  of  any  county,  municipality  or  group  of 
counties  and  municipalities  within  a  designated  area  of  the  State, 
as  defined  in  this  article,  subject  to  the  approval  of  the  Board  of 
Water  and  Air  Resources,  is  hereby  authorized  to  establish,  ad- 
minister, and  enforce  a  local  air  pollution  control  program  for  the 
county,  municipality,  or  designated  area  of  the  State  .  .  ." 

It  is  evident  therefore  that  the  General  Assembly  has  provided  the  neces- 
sary authority  for  either  a  county  or  a  municipality  to  institute  its  own 
local  air  pollution  control  program.  In  the  event  that  a  county  estab- 
lishes a  local  air  pollution  control  program  prior  to  any  such  action  by  a 
municipality  within  that  county,  it  is  clear  that  the  county  program  would 
be  effective  within  the  municipality.  "Land  lying  within  the  corporate 
limits  of  a  town  or  city  is  considered  a  part  of  the  county  in  which  it  is 
located."  20  C.J.S.  14.  In  addition,  "County  territory  does  not  lose  its 
identity  as  such  by  reason  of  its  simple  inclusion  within  the  limits  of  an 
incorporated  city  or  town."  Kendrick  et  al  v.  State  ex  rel.  Shoemaker,  54 
So.2d442,  451  (1951). 

Should  a  municipality  initiate  a  local  air  pollution  control  program  either 
before  or  after  a  county  began  its  own  program,  any  potential  conflict 
between  the  two  programs  would  be,  according  to  G.S.  143-215. 3(a)  (11), 
corrected  by  the  Board  of  Water  and  Air  Resources.  Specifically,  the  board 
has  the  authority  "to  review  and  have  general  oversight  and  supervision 
over  all  existing  or  proposed  local  air  pollution  control  programs  and  to 
this  end  shall  review  and  certify  such  programs  as  being  adequate  to  meet 
the   requirements   of  this   article   and   any   applicable   standards   and   rules 
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and  regulations  pursuant  thereto."  G.S.  143-215. 3(a)  (11)  also  gives  the 
board  the  authority  to  determine  the  area  in  which  a  local  air  pollution 
control  program  may  be  applicable  if  an  existing  program  should  prove 
inadequate.  Further,  if  an  existing  air  pollution  control  program  is  not 
adequate  in  its  own  jurisdiction,  then  the  board  has  the  authority  to  in- 
stitute corrective  measures. 

With  respect  to  the  regional  air  pollution  control  programs,  G.S.  143-215.3 
(a)  (11)  g  states: 

"In  addition  to  any  other  powers  provided  by  law  and  subject  to 
the  provisions  of  this  section,  each  governing  body  of  a  county 
or  municipality  is  hereby  authorized  and  empowered  to  establish 
by  contract,  joint  resolution,  or  other  agreement  with  any  other 
governing  body  of  a  county  or  municipality,  upon  approval  by  the 
Board  of  Water  and  Air  Resources,  an  air  pollution  control  region 
containing  any  part  or  all  of  the  geographical  area  within  the 
jurisdiction  of  those  boards  or  governing  bodies  which  are  parties 
to  such  agreement  .  .  .  The  participating  parties  are  authorized  to 
appoint  a  regional  air  pollution  control  board  which  shall  consist 
of  at  least  five  members  who  shall  serve  for  terms  of  six  years 
and  until  their  successors  are  appointed  and  qualified  ...  A 
participant's  representation  on  the  board  shall  be  in  relation  to  its 
population  to  the  total  population  of  the  region  based  on  the 
latest  official  United  States  census  with  each  participant  in  the 
region  having  at  least  one  representative;  provided,  that  where 
the  region  is  comprised  of  less  than  five  counties,  each  participant 
will  be  entitled  to  appoint  members  in  relation  to  its  population 
to  that  of  the  region  so  as  to  provide  a  board  of  at  least  five 
members  .  .  ." 

Since  a  county  air  pollution  control  program  may  be  effective  county-wide, 
a  county  has  the  necessary  authority  to  enter  into  a  regional  air  pollution 
control  program  on  behalf  of  all  areas,  including  municipalities,  which 
may  be  located  within  that  county.  In  the  event  that  a  municipality  elects 
to  enter  into  such  a  regional  agreement,  any  potential  conflict  between 
the  county  and  municipal  programs  will  be  resolved  by  the  Board  of  Water 
and  Air  Resources.  . 

Representation  on  the  regional  air  pollution  control  board  will  be  accorded 
all  participants,  including  municipalities  that  wish  to  join  the  regional 
air  pollution  control  program,  according  to  the  dictates  of  G.S.  143-215.3 
(a)(ll)g. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
■  i  Deputy  Attorney  General 

James  L.  Blackburn,  Staff  Attorney 
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POST  JUDGMENT  REMEDIES  (CIVIL) 

30  January  1970 

Subject:  Post    Judgment    Remedies    (Civil);    Executions;    Eviction; 

Rule  62,  Rules  of  Civil  Procedure;  Applicability  to  Eviction 
under  G.S.  7A-225 

Requested  by:     Honorable  Alton  J.  Knight 

Clerk  Superior  Court  of  Durham  County 

Question:  In  a  summary  ejectment  action  under  G.S.  7A-223  through 

7A-232  by  a  landlord  to  recover  possession  of  his  rented 
premises  from  a  tenant  in  default,  does  the  G.S.  lA-1, 
Rule  62,  provision  postponing  execution  of  a  judgment  ten 
days  apply  ? 

Conclusion:  In  a  summary  ejectment  action  under  G.S.  7A-223  through 

7A-232  by  a  landlord  to  recover  possession  of  his  rented 
premises  from  a  tenant  in  default,  the  G.S.  lA-1,  Rule  62, 
provision  postponing  execution  on  a  judgment  ten  days 
does  not  apply. 

The  Rule  62  provision  applies  to  all  causes  in  which  the  Rules  of  Civil 
Procedure  (G.S.  lA-1)  apply.  G.S.  lA-1,  Rule  1,  defines  the  scope  of  the 
rules  thus: 

"These  rules  shall  govern  the  procedure  in  the  superior  and  district 
courts  of  the  State  of  North  Carolina  in  all  actions  and  proceed- 
ings of  a  civil  nature  except  when  a  differing  procedure  is  pre- 
scribed by  statute."  (Emphasis  added.) 

The  General  Statutes  Commission's  commentary  to  the  rule  states: 

"In  general,  it  can  be  said  that  to  the  extent  a  specialized  pro- 
cedure has  heretofore  governed,  it  will  continue  to  do  so." 

The  commentary  to  Rule  62  notes  that: 

"While  in  general  this  rule  leaves  the  present  North  Carolina  law 
intact  in  this  area,  it  does  make  some  specific  provisions  in  order 
to  tie  in  the  procedure  here  employed  to  other  rules." 

The  key  factor  in  determining  the  application  of  the  rules  is  whether  there 
are  now  remaining  statutes  which  prescribe  a  specialized  procedure.  G.S. 
7A-225  provides : 

"From  the  time  of  docketing,  the  judgment  rendered  by  a  magis- 
trate in  a  small  claim  action  constitutes  a  lien  and  is  subject  to 
execution  in  the  manner  provided  in  Chapter  1,  Article  28,  of  the 
General  Statutes."  (Emphasis  added.) 

The  italic  portion  clearly  prescribes  a  specialized  procedure  for  execution 
on  this  type  judgment,  which  by  the  terms  of  Rule  1   exempts  execution 
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on  this  type  of  judgment  from  the  provisions  of  the  Rules  of  Civil 
Procedure.  It  further  prescribes  that  the  judgment  "from  the  time  of 
docketing"  is  a  lien  and  is  subject  to  execution. 

G.S.  1-303  and  1-306  are  relevant  to  the  question  of  immediate  execution 
on  judgments.  Except  in  statutes  where  there  is  a  specialized  procedure, 
i.e.,  G.S.  7A-225,  the  provisions  of  Rule  62  would  control  the  manner  and 
immediacy  of  execution  on  judgments. 

Robert  Morgan,  Attorney  General 
Sidney  S.  Eagles,  Jr., 
Assistant  Attorney  General 


24  April  1969 
Subject: 

Requested  by: 
Questions: 


Post  Judgment  Remedies  (Civil);  Executions;  Sheriffs; 
Payment  of  Funds  Received  by  Sheriff 

Honorable  J.  C.  Taylor 
Clerk  of  Superior  Court 
Halifax  County 

(1)  When  a  sheriff  collects  money  upon  service  of  an 
execution  issued  on  a  money  judgment,  to  whom  can  the 
sheriff  pay  the  money  ? 

(2)  If  the  sheriff  pays  the  creditor,  is  it  necessary  for 
the  judgment  of  record  to  be  cancelled  and  if  so  by  whom? 

Conclusions:  (1)  The  money  in  the  hands  of  the  sheriff,  if  there  is  no 
contest  over  the  application  thereof,  may  be  paid  to  the 
plaintiff  or  the  clerk  of  the  court  from  which  the  execution 
issued. 

'-  (2)     It  is  the  duty  of  the  clerk  to  note  the  return  of  the 

sheriff  on  the  judgment  docket.  This  return,  if  the  judg- 
ment and  costs  are  totally  satisfied,  has  the  effect  of 
cancellation  of  the  judgment. 

G.S.  162-18  provides: 

"In  all  cases  where  a  sheriflF  has  collected  money  upon  an  execu- 
tion placed  in  his  hands,  if  there  be  no  bona  fide  contest  over  the 
application  thereof;  he  shall  immediately  pay  the  same  to  the 
plaintiff,  or  into  the  office  of  the  clerk  of  the  court  from  which  the 
execution  issued,  and  upon  his  failure  to  make  such  payment  upon 
demand,  he  shall  be  liable  to  a  penalty  of  one  hundred  dollars,  to 
be  collected  as  other  penalties." 

G.S.  1-321  provides: 

"When  an  execution  is  returned,  the  return  of  the  sheriff  or  other 
officer  must  be  noted  by  the  clerk  on  the  judgment  docket;  and 
when  it  is  returned  wholly  or  partially  satisfied,  it  is  the  duty  of 
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the  clerk  of  the  court  to  which  it  is  returned  to  send  a  copy  of 
such  last  mentioned  return,  under  his  hand,  to  the  clerk  of  the 
superior  court  of  each  county  in  which  such  judgment  is  docketed, 
who  must  note  such  copy  in  his  judgment  docket,  opposite  the 
judgment,  and  file  the  copy  with  the  transcript  of  the  docket  of 
the  judgment  in  his  office.  A  clerk  failing  to  send  a  copy  of  the 
payments  on  the  execution  or  judgment  to  the  clerks  of  the 
superior  court  of  the  counties  wherein  a  transcript  of  the  judgment 
has  been  docketed,  and  a  clerk  failing  to  note  said  payment  on  the 
judgment  docket  of  his  court,  shall,  on  motion,  be  fined  one  hundred 
dollars  nisi,  and  the  judgment  shall  be  made  absolute  upon  notice 
to  show  cause  at  the  succeeding  term  of  the  superior  court  of  his 
county." 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


22  December  1969 

Subject:  Post  Judgment  Remedies  (Civil);  Garnishment;  Exemption 

of  the  State  of  North  Carolina  from  Federal  Wage 
Garnishment  Law  to  be  Eff'ective  January  1,  1970 

Requested  by:     Honorable  Frank  Crane 
Commissioner  of  Labor 

Question:  Does  the  North  Carolina  law  relating  to  garnishment  con- 

tain sufficient  restrictions  which  are  "substantially  similar" 
to  those  provided  in  Section  303(a)    of  the  Federal  Wage 

..  Garnishment   Law,    29    C.F.R.,    Chapter   V,   to   be    eff'ective 

'  January  1,  1970. 

Conclusion:  The  garnishment  statute  of  North  Carolina,  G.S.   1-440.21 

et  seq,  does  contain  "substantially  similar"  restrictions  on 
garnishment   as    provided    in   the    Federal    Wage    Garnish- 

!  ment    Law,    29     C.F.R.,     Chap.    V    and,    consequently,     a 

proposal  that  North  Carolina  be  exempted  from  the  Federal 
Wage  Garnishment  Law  not  later  than  December  31,  1969 
should   be   made   to   the    Administrator    of   the    Wage    and 

1  Hour  and   Public   Contracts   Division   of   the   U.S.   Depart- 

ment of  Labor  as  provided  in  Release  D-1229,  dated 
December  5,  1969. 

In  your  letter  of  December  16,  1969  you  enclosed  correspondence  from  the 
U.S.  Department  of  Labor  which  indicates  that  if  North  Carolina  is  de- 
sirous of  utilizing  the  exemption  in  Section  305  of  the  Federal  Wage 
Garnishment  Law,  you,  in  your  capacity  as  Commissioner  of  Labor,  would 
want  to  consider  submitting  written  data,  reviews  or  arguments  on  the 
subjects,  issues  and  proposals  described  in  Release  D-1229. 
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Under  the  North  Carolina  General  Statutes,  garnishment  is  not  an  inde- 
pendent action,  but  is  a  proceeding  ancillary  to  attachment.  It  is  the 
remedy  used  to  discover  and  subject  to  attachment  personal  property  be- 
longing to  a  defendant  but  not  in  his  possession,  including  any  indebtedness 
owed  to  the  defendant  by  a  third  person,  G.S.  1-440.21  et  seq  (Attached 
hereto  as  Appendix  A). 

If  a  garnishee  admits  in  his  answer  that  he  is  indebted  to  the  defendant, 
the  principal  debtor,  the  clerk  of  superior  court  enters  a  judgment  against 
the  garnishee  for  the  smaller  of  (1)  the  amount  which  the  garnishee 
admits  that  he  owes  the  defendant,  or  (2)  the  full  amount  for  which  the 
plaintiff  has  prayed  judgment  against  the  defendant,  together  with  such 
costs  as  the  clerk  may  determine.  If  the  claim  is  denied  by  the  garnishee, 
an  issue  of  fact  is  raised  for  a  determination  by  a  jury,  and  when  a  jury 
finds  that  the  garnishee  owes  the  defendant  a  specific  sum  of  money  or 
has  in  his  possession  property  of  the  defendant  of  a  specific  value,  the 
court  enters  judgment  against  the  garnishee  for  the  smaller  of  (1)  the 
amount  specified  in  the  jury's  verdict,  or  (2)  the  full  amount  for  which 
the  plaintiff  has  prayed  judgment  against  the  defendant  together  with 
such  costs  as  the  clerk  may  determine. 

The  restrictions  on  garnishment  under  the  North  Carolina  statutory  pro-  ■ 
visions  extend  beyond   similarity  to   the   federal   restrictions.   The   restric-  i 
tions   in   this    State   are    substantially   greater   than   those    of   the   Federal 
Wage    Garnishment    Law.    In    North    Carolina,    a    debtor    may    assert    the 
following  exemptions  against  a  levy  in  garnishment: 

(1)  The  earnings  of  a  debtor  in  this  State  for  his  personal 
services  for  sixty  days  next  proceeding  an  order  of  levy  are 
exempt  from  execution,  G.S.  1-362  (Attached  hereto  as  Appendix 
B).  Goodwin  v.  Clay  tor,  137  N.C.  224  (1904).  The  creditor  may 
even  be  enjoined  from  proceeding  in  another  state  to  evade  such 

,        exemption.  Wieise  v.  Thomas,  145  N.C.  261  (1907). 

(2)  Under  Art.  10,  Sec.  1  of  the  Constitution  of  North  Carolina, 
the  personal  property  of  any  resident  of  this  State,  to  the  value 
$500,  to  be  selected  by  such  resident,  is  exempted  from  sale  under 
execution  or  other  final  process  of  any  court,  issued  for  the  col- 
lection of  any  debt.  (Attached  hereto  as  Appendix  C).  The  $500 
personal  property  exemption  guaranteed  by  this  section  must  be 
allotted  from  time  to  time  as  often  as  the  judgment  debtor  might 
be  pressed  with  execution,  the  policy  being  to  enable  him  once, 
but  to  keep  them  about  him  all  the  time,  for  the  comfort  and 
support  of  himself  and  family.  New  Amsterdam  Casualty  Com,- 
pany  v.  Waller,  196  F  Supp.  780,  (1961).  ,     . 

The  protection  afforded  debtors  under  the  North  Carolina  Garnishment 
statutes  is  substantially  greater  than  that  afforded  by  the  Federal  Wage 
Garnishment  Law,  29  C.F.R.,  Chapter  5,  Sec.  303(a)  which  provides  that 
the  maximum  part  of  the  aggregate  disposable  earnings  of  an  individual 
for  any  work  week  which   is   subjected   to   garnishment   may   not   exceed 
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the  lesser  of  (1)  25%  of  his  disposable  earnings  of  that  week  or  (2)  the 
amount  by  which  his  disposable  earnings  for  that  week  exceed  30  times 
the  Federal  minimum  hourly  wage. 

It  is  apparent  from  Release  D-1229  that  the  Secretary  of  Labor,  in  the 
final  analysis,  must  make  a  determination  as  to  whether  or  not  North 
Carolina's  garnishment  law  contains  restrictions  "substantially  similar" 
to  those  of  the  proposed  Federal  Garnishment  Law  so  as  to  exempt  this 
State  from  the  provisions  of  the  Federal  Law. 

Robert  Morgan,  Attorney  General 
Maurice  W.  Home, 
Special  Assistant 

PRISONS  AND  PRISONERS 

29  August  1969 

Subject:  Prisons  and  Prisoners;  Blood  Test;  Consent 

Requested  by:     Mr.  Martin  R.  Peterson 

Director  of  Legal  Services 

North  Carolina  Department  of  Correction 

Question:  Pursuant  to  G.S.  130-97,  may  an  inmate  be  compelled  to 

submit   to   a   blood   test  to   determine   whether   he   has   a 
venereal  disease  ? 

Conclusion:  Blood  may  be  taken  if  done  under  the   supervision  of   a 

doctor  and  if  no  more  force  than  is  necessary  is  used. 

The  statute  to  which  the  Attorney  General  has  been  referred,  G.S.  130-97, 
is  stated  in  the  imperative.  It  states  that  prisoners  shall  be  examined.  To 
me  this  does  not  mean  that  prisoners  have  a  choice  as  to  whether  they 
may  or  may  not  submit  to  a  blood  test  to  determine  the  presence  or 
absence  of  venereal  disease.  The  Legislature  has  determined  that  it  is  a 
valid  health  measure  to  make  such  an  examination,  and  as  such,  the 
prison  authorities  must  carry  it  out. 

Luckily,  there  have  been  some  interpretations  of  similar  statutes.  The 
State  of  Ohio  had  a  similar  statute,  and  it  was  tested  in  Ex  Parte  Kilbane, 
320  Ohio  Ops.  530,  67  N.E.2d  22.  In  that  case  the  petitioner  was  arrested. 
While  under  arrest  she  was  examined  for  venereal  disease.  She  was 
quarantined.  It  was  held  that  the  regulations  were  a  valid  exercise  of  the 
police  power.  This  case  followed  a  similar  case.  Ex  Parte  Company,  136 
N.E.  204. 

From  the  viewpoint  of  the  power  of  the  state  to  enforce  its  health  regula- 
tions under  its  police  power,  a  prisoner  can  be  made  to  submit.  This  was 
made  clear  in  Welch  v.  Shepherd,  165  Kan.  394,  196  P.2d  235,  in  which 
the  court  held  that  the  health  officer's  duty  to  make  the  examination  was 
mandatory  and  thus  the  health  officer  could  compel  submission  to  the 
examination. 
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The  Supreme  Court  of  the  United  States  has  also  held  that  it  was  not 
unconstitutional  to  require  compulsory  smallpox  vaccination,  Jacobson  v. 
Massachusetts,  197  U.S.  643. 

Thus  it  appears  clear  that  it  is  the  duty  of  the  prison  health  official  to 
make  the  examination  and  take  the  blood  sample. 

Does  this  violate  the  prisoner's  constitutional  rights?  As  pointed  out  in 
the  attachment  to  the  request,  the  Supreme  Court  of  the  United  States 
has  stated  that  the  taking  of  blood  under  rigidly  supervised  conditions 
would  not  be  a  violation  of  the  prisoner's  rights  under  the  Fourth  Amend- 
ment, applicable  to  the  states  by  the  Fourteenth  Amendment,  Schmerber  v. 
California,  384  U.S.  757.  This  was  an  extension  of  the  earlier  ruling  in 
Rochin  v.  California,  342  U.S.  165,  in  which  a  suspect's  stomach  was 
pumped.  Further  cases  that  allowed  this  type  invasion  are  Novak  v. 
District  of  Columbia,  160  F.2d  588  (D.C.  Cir.  1946)  and  United  States  v. 
Willis,  85  F.  Supp.  745  (D.C.  Cal.  1946).  See  generally,  Anno.  25  A.L.R. 
2d  1407,  where  this  is  stated  to  be  the  overwhelming  rule. 

It  is  also  relevant  to  cite  the  statute  that  gives  the  prison  authorities 
power  to  use  whatever  force  is  necessary  to  compel  compliance  with  an 
order,  G.S.  148-46.  This  statute  interpreted  with  G.S.  130-95  would  be 
sufficient  to  allow  the  prison  officials  to  make  the  blood  test  as  a  valid 
exercise  of  the  duty  to  protect  the  health  of  the  inmates,  which  is  the 
duty  of  the  prison  authorities. 

Thus  it  is  concluded  that  the  case  law  and  the  statutes  fully  allow  the 
authorities  to  make  the  blood  test  by  taking  blood  if  it  is  done  under  the 
control  of  a  physician  and  using  as  much  but  no  more  force  than  is 
needed.  This  may  also  be  done  after  a  prisoner  is  returned  from  escape. 
I  reiterate  that  all  such  cases  should  be  done  under  the  supervision  of  a 
doctor  and  in  the  presence  of  witnesses. 

Robert  Morgan,  Attorney  General 
'  '  Dale  Shepherd,  Staff  Attorney 


7  March  1969 

Subject:  Prisons  and  Prisoners;   Compensation  to  Persons   Errone- 

ously Convicted  of  Felonies 

Requested  by:     Honorable  Charles  H.  Larkins,  Jr. 
Senator,  Fifth  Senatorial  District 

Question:  Is  a  person  who  has  been  found  not  guilty  by  a  jury  on 

retrial  entitled  to  receive  benefits  under  the  provisions  of 
G.S.  148-82  which  provides  compensation  to  persons  errone- 
ously convicted  of  felonies  ? 

Conclusion:  A  person  who  has   been  found   not   guilty   by   a   jury   on 

retrial  is  not  eligible  to  receive  benefits  under  the  provi- 
sions of  G.S.  148-82. 
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In  a  request  for  a  written  opinion  made  on  March  5,  1969  by  the  Honorable 
I  Charles  H.  Larkins,  Jr.,  the  facts  indicate  that  a  constituent  of  the  Senator 
I  was  granted  a  new  trial  and  the  jury  returned  a  not  guilty  verdict.  Senator 
I  Larkins  desires  to  know  if  the  constituent  is  entitled  to  receive  benefits 
I  under  G.S.  148-82  which  provides  compensation  to  persons  erroneously 
i  convicted  of  felonies. 

G.S.  148-82  provides  a  limited  compensation  for  persons  erroneously  con- 
,  victed  of  felonies  upon  proof  of  innocence  and  pardon.  To  receive  this 
;  compensation,  a  claimant  must  establish  that  he  was    (1)    convicted  of  a 

felony,    (2)    imprisoned  therefore  in  a  State  prison,  and    (3)    pardoned  by 

the  Governor  on  the  grounds  that  the  crime  with  which  he  was  charged 
|i  was  not  committed  at  all,  or  was  not  committed  by  the  claimant,  and  the 

claimant  has   been  vindicated   in  connection  with   the   alleged   offense   for 

which  he  was  imprisoned. 

I  The  Act  requires  that  the  claimant  address  a  petition,  verified  in  the 
1  manner  provided  for  verifying  complaints  in  civil  actions,  to  the  Board  of 
Paroles,  the  petition  to  set  forth  a  full  statement  of  the  facts  upon  which 
the  claim  is  based.  The  Board  of  Paroles  then  must  fix  a  time  and  place 
for  a  hearing  at  which  the  claimant  may  introduce  evidence  in  support  of 
the  claim  and  the  Attorney  General  may  introduce  evidence  in  refutation. 
On  finding  the  requisite  facts,  the  Board  of  Paroles  must  report  them  to 
the  Governor  together  with  their  conclusions  and  recommendations.  The 
Governor,  with  the  approval  of  the  Council  of  State,  may  then  pay  such 
amounts  as  may  partially  compensate  the  claimant  for  his  pecuniary  loss. 
This  compensation  may  not  exceed  $500  for  each  year  of  imprisonment 
actually  served  and  the  total  amount  paid  one  prisoner  may  not  exceed 
$5,000. 

Therefore,  it  is  clear  from  the  provisions  of  the  statute  that  a  person 
found  not  guilty  by  a  jury  on  retrial  is  not  eligible  to  receive  compensation 
from  the  State  of  North  Carolina  under  the  provisions  of  G.S.  148-82. 

Robert  Morgan,  Attorney  General 
Jacob  L.  Safron,  Staff  Attorney 


20  January  1970 

Subject:  Prisons     and     Prisoners;     Medical     Experiment;     Prisoner 

Participation 

Requested  by :     Mr.  Martin  R.  Peterson 
■  Director  of  Legal  Services 

North  Carolina  Department  of  Correction 

Question:  May  inmates  of  the  North  Carolina  Department  of  Cor- 

I  ,  rection  voluntarily  participate  in  a  medical  research  pro- 

gram planned  by  the  Schools  of  Medicine  and  the  Uni- 
versity of  North  Carolina  in  which  certain  prisoners  will 
take  described  drugs  to  show  the  effects,  if  any? 
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Conclusion:  Prisoners  may  participate  when  no  statute  or  prison  rule 

prevents  it;  releases  must  be  signed;  the  Department  of 
Correction  must  find  agreement  is  fair  and  warn  prisoners 
of  possible  results. 

The  request  seems  to  embody  the  questions  whether  the  Department  of 
Correction  may  allow  convicted  prisoners  to  participate  in  a  medical  re- 
search program  without  incurring  liability,  whether  prisoners  are  in  a 
position  to  make  a  choice,  and  what  measures  must  be  taken  by  the 
department. 

No  instances  were  found  where  a  suit  was  instituted  by  a  prisoner  after 
voluntarily  submitting  to  this  type  medical  experiment. 

First,  as  to  the  duty  of  the  department,  the  cases  hold  that  the  warden 
is  responsible  for  the  health  of  the  prisoner.  The  cases  hold  that,  generally, 
it  is  the  duty  of  the  warden  or  sheriff  to  provide  medical  services  for  those 
incarcerated,  Spicer  v.  Williamson,  191  N.C.  487,  (where  a  prisoner  was 
shot  even  before  incarceration),  and  McCrossen  v.  State,  101  N.Y.S.2d 
591.  There  are  some  old  cases  from  North  Carolina  that  hold  that  the 
city  is  responsible  for  negligence  in  not  keeping  safe  jails  if  the  county 
officials  know  about  the  unsafe  conditions,  Coley  v.  Statesville,  121  N.C. 
301.  See  generally  Anno.,  14  A.L.R.2d  353  (1950),  holding  the  majority 
view  that  those  in  custody  and  control  of  prisoners  have  a  ministerial 
duty  to  perform  relative  to  refraining  from  committing  negligence. 

The  duty  to  refrain  from  negligence  has  not  extended  to  making  the 
general  governing  body  liable  for  acts  of  negligence  of  its  agents,  Lewis  v. 
State,  96  N.Y.  71.  This  is  not  relevant  unless  it  could  later  be  claimed  that 
the  doctors  who  give  the  drugs  are  the  agents  of  the  department.  I  see  no 
way  that  such  doctors  could  be  agents  of  the  department  because  they 
will  be  taking  no  action  for  the  department  and  will  not  be  under  the 
control  of  the  department,  which  is  the  accepted  definition  of  agency, 
Pressley  v.  Turner,  249  N.C.  102. 

Thus,  from  the  standpoint  of  possible  liability  of  the  department,  the 
protocol  does  not  present  any  avenue  for  liability,  provided  the  depart- 
ment advises  all  who  take  part  of  the  possible  consequences  and  provided 
they  sign  a  release. 

G.S.  148-6  needs  to  be  mentioned.  It  provides  for  the  contract  for  hire  or 
employment  of  able-bodied  convicts  on  such  terms  as  shall  be  fair.  If  each 
inmate  enters  into  the  agreement  of  his  own  accord,  after  having  been 
warned  of  the  possible  consequences,  then  this  section  should  present  no 
difficulty.  It  does  accent  again  the  need  for  the  inmate  to  sign  a  release. 
The  question  whether  the  inmate  has  a  choice  in  the  entering  into  any 
kind  of  agreement  has  been  answered.  Inmates  are  now  allowed  to  con- 
tract while  they  are  in  prison,  Byers  v.  Sun  Savings  Bank,  139  P.2d  948, 
and  McCarron  v.  Dominion  Atlantic  R.  Co.,  134  F.  762,  and  as  early  as  the 
case  of  White  v.  Underwood,  125  N.C.  25,  inmates  were  served  with 
summons  while  in  prison. 
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Our  Constitution  only  takes  away  the  right  to  vote  and  hold  elective  office, 
JN.C.  Const.  VI,  §2.  Thus,  it  appears  that  the  doctrine  of  civil  death, 
civiliter  mortuus,  is  not  applicable  to  our  law.  Thus,  inmates  may  make 
certain  decisions  and  agreements  so  long  as  they  are  not  forbidden  by 
statute  or  disciplinary  rule.  No  prohibiting  statutes  appear. 

Therefore  the  Office  of  the  Attorney  General  strongly  recommends  that  no 
inmate  be  allowed  to  enter  into  any  such  experiment  until  it  is  clear  from 
the  records  of  the  department  that  the  inmate  is  mentally  competent  to 
enter  into  an  agreement  (if  there  is  any  doubt,  then  caution  should  guide, 
and  that  person  should  not  be  allowed  to  enter  into  the  experiment)  and 
that  the  inmate  is  over  twenty-one  years  of  age. 

No  inmate  should  be  allowed  to  enter  into  any  such  experiment,  or  con- 
tract to  enter  into  the  experiment,  until  the  doctor  who  conducts  the  ex- 
periment outlines  the  nature  of  the  experiment  and  the  possible  conse- 
quences in  writing  and  explains  the  writing  orally  to  the  inmate,  and  then 
this  writing  is  aknowledged  by  the  inmate. 

Furthermore,  the  inmate  who  is  contemplated  to  enter  into  the  experiment 
must  be  permitted  to  discuss  the  problem  with  a  lawyer  of  his  choice  of 
the  nature  of  the  agreement  he  is  entering  into  and  the  possible  conse- 
quences of  the  act.  This  should  be  done  so  that  there  can  be  no  question 
of  coerion  of  any  kind.  The  fact  that  the  inmate  has  consulted  with  a 
lawyer  should  be  shown  by  a  permanent  writing  in  the  file,  signed  by  the 
inmate  and  the  lawyer. 

The  Department  of  Correction  should  make  sure  that  no  promise  of 
pecuniary  reward,  sentence  commutation  or  any  other  kind  of  reward  or 
coercion  is  intimated  to  the  inmate.  This  should  be  done  to  show  that  the 
agreement  to  enter  into  the  experiment  is  strictly  an  agreement  between 
the  inmate  and  the  doctors.  It  should  be  made  a  part  of  the  file  by  means 
of  a  memorandum  signed  by  the  inmate. 

Finally,  a  release  should  be  signed  and  acknowledged  by  the  inmate  re- 
leasing the  Department  of  Correction  from  liability. 

These  measures  are  stringent.  But  if  they  cannot  be  carried  out,  the 
possibilities  of  suit  are  quite  strong,  and  any  showing  of  coercion,  possi- 
bility of  reward  or  punishment  or  any  showing  that  the  experiment  is  an 
activity  of  the  department  will  surely  raise  a  strong  possibility  of  a 
favorable  suit  for  anyone  who  is  injured  as  a  result  of  these  experiments. 

Robert  Morgan,  Attorney  General 
Dale  Shepherd,  Staff  Attorney 

2  February  1970 

Subject:  Prisons  and  Prisoners;  Safekeepers;  Discipline  and  Liability 

Requested  by:     Mr.  Martin  R.  Peterson 

Director  of  Legal  Services 
Department  of  Correction 
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Question:  (1)     What  measures   may   the   Department   of   Correction 

take  to  discipline  persons  sent  to  their  custody  for  safe- 
keeping under  G.S.  153-89.1   and  under  G.S.   15-183? 

(2)  What  liability  will  the  Department  of  Correction  and 
its  employees  incur  if  one  of  these  safekeepers  is  hurt  in 
a  riot? 

Conclusion:  The  prisoners  are  in  the  custody  and  control  of  the  De- 

partment of  Correction  by  virtue  of  valid  court  orders. 
They  may  be  disciplined  to  keep  order,  to  prevent  assaults, 
to  enforce  prison  regulations.  They  may  not  be  treated  as 
committed  prisoners  for  purposes  of  hard  labor.  Liability 
of  the  department  will  be  no  greater  for  these  prisoners 
than  for  any  other  prisoner. 

The  statutes  do  not  make  completely  clear  the  status  of  safekeepers  under 
G.S.  153-189.1.  They  may  be  awaiting  trial,  in  which  case  they  would  not 
be  convicted  prisoners.  They  may  be  serving  time  in  the  county  jail  for  a 
sentence  they  have  been  convicted  of.  But  they  do  have  the  status  of  pri- 
soners before  they  are  sent  by  an  order  of  the  judge  of  the  Superior  Court. 
This,  in  itself,  makes  them  subject  to  humane  discipline  and  subject  to 
being  restrained  from  trying  to  escape.  The  sheriff  of  each  county  is 
responsible  for  custody  of  the  jail  of  his  county  and  appoints  the  keeper 
thereof,  G.S.  162-22.  The  keeper  is  responsible  for  the  custody  of  the 
prisoners,  Gowens  v.  Alamance  County,  216  N.C.  107.  The  fact  that  a 
prisoner  is  transferred  to  the  Department  of  Correction  does  not  change 
his  status.  He  may  still  be  prevented  from  escaping,  subject  to  the  same 
rules  as  any  other  misdemeanant  or  felon. 

The  subject  of  discipline  of  safekeepers  while  in  the  custody  of  the  De- 
partment of  Correction  presents  complications.  The  best  policy  is  that  of 
acting  in  the  same  relationship  as  that  of  the  jailor.  Those  duties  would 
be  to  keep  the  prisoner  from  escaping,  to  keep  him  from  harming  himself 
or  others,  to  keep  him  from  conspiring  with  others  to  do  these  things,  to 
keep  him  from  upsetting  the  discipline  of  the  jail.  Whatever  force  is 
necessary  to  do  these  things  is  lawful,  remembering  always  the  distinct 
difference  between  enforcing  policy  and  discipline  and  corporal  punishment 
after  the  fact,  which  is  prohibited. 

The  two  statutes  allowing  these  two  types  of  prisoners  to  be  sent  to  the 
Department  of  Correction,  G.S.  153-189.1  and  G.S.  15-183,  may  be  read  in 
conjunction  with  G.S.  148-4,  G.S.  148-11,  and  G.S.  148-36.  G.S.  148-4  invests 
custody  and  control  of  all  prisoners  serving  a  sentence  in  the  Department 
of  Correction.  G.S.  148-11  invests  the  power  to  make  regulations  in  the 
Commissioner  subject  to  the  approval  of  the  Commission  of  Correction. 
G.S.  148-36  makes  all  prison  facilities  subject  to  the  administrative  control 
of  the  Commissioner. 

It  seems  clear  that  these  statutes  and  the  statutes  allowing  counties  to  send 
prisoners  to  the  Department  of  Correction  for  safekeeping  or  to  await  an 
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appeal  that  the  intent  of  the  Legislature  was  that  these  prisoners  were 
iHieant  to  be  disciplined  and  kept  under  control  just  as  any  other  prisoner. 
:The  fact  that  there  is  some  language  in  G.S.  148-4  to  the  effect  that  the 
jCommissioner  has  control  of  convicted  prisoners  does  not  mean,  logically, 
Ithat  he  has  control  only  of  convicted  prisoners.  Logic  does  not  compel 
I  such    an    answer;    neither    does    history.    The    statutes    in    question,    G.S. 

148-189.1   and   G.S.   15-183,   allow   these   type   prisoners   to   be    sent  to   the 

Department  of  Correction.  When  they  are  sent,  they  are  in  the  custody 
land  control  of  the  Commissioner  the  same  as  other  prisoners — albeit  they 

are  not  committed  to  hard  labor  as  other  prisoners. 

The  department  is  making  every  effort  to  keep  these  types  of  prisoners 
segregated.  This  must  be  continued;  indeed,  it  would  be  a  good  idea  to 
accelerate  the  policy. 

If,  as  stated  above,  these  prisoners  are  properly  in  custody,  the  question 
of  civil  liability  in  case  of  a  riot  would  not  be  different  than  it  would  be 
for  any  other  prisoner.  They  are  there  by  process  of  law.  If  they  are 
injured  in  a  riot — unless,  of  course,  some  kind  of  culpable  negligence  is 
established  against  a  prison  employee,  which  is  not  the  point  here — they 
would  have  no  greater  cause  of  action  than  another  prisoner. 

Robert  Morgan,  Attorney  General 
Dale  Shepherd,  Staff  Attorney 

20  November  1969 

Subject:  Prisons    &     Prisoners;     Work    Release,     Money    Retained 

Subject  to  Court  Order 

Requested  by:     Mr.  Martin  R.  Peterson 

Director  of  Legal  Services 

North  Carolina  Department  of  Correction 

Question:  May  the  Department  of  Correction  retain  a  reasonable  sum 

of  money  ($50)  credited  to  the  prisoner's  account  from 
earnings  under  the  work  release  program,  when  ordered 
by  a  court  of  competent  jurisdiction  to  pay  said  sum  for 
an  obligation  of  the  prisoner  in  connection  with  a  case 
before  such  court  ? 


Conclusion:  Under  North  Carolina  statutes,  the  Department  of  Correc- 

tion shall  retain  to  the  prisoner's  credit  such  amount  as 
seems  necessary  to  accumulate  a  reasonable  sum  to  be  paid 
to  the  prisoner  when  he  is  paroled  or  discharged  from 
prison  ($50)  from  his  earnings  under  the  work  release 
program  in  priority  to  a  court  order  requiring  payment  of 
an  obligation  of  the  prisoner. 

In  letters  of  September  8,  1969,  and  October  17,  1969,  the  facts   indicate 
that  the  Department  of  Correction  has  the   sum  of  fifty  dollars    ($50)    in 


540  ATTORNEY   GENERAL   OPINIONS  [VOL. 

the  work  release  fund  of  a  certain  prisoner,  which  the  department  desires 
to  retain  for  said  prisoner  until  his  release  or  parole.  At  the  same  time 
there  is  an  order  of  Judge  John  T.  Brock  of  the  Davie  County  Criminal 
Court  requiring  that  this  sum  of  fifty  dollars  ($50)  be  paid  by  the  de- 
partment of  correction  to  the  prisoner's  court-appointed  attorney,  who 
defended  the  prisoner  in  his  trial  for  the  offense  of  escape. 

Under  G.S.  148-33.1,  which  contains  the  regulations  governing  the  work 
release  program,  subsection  (f)  sets  out  the  manner  in  which  the  prisoners' 
earnings,  from  their  work  release  employment,  are  to  be  disbursed.  The 
prisoners  are  to  surrender  to  the  department  their  earnings  less 
standard  payroll  deductions  required  by  law,  from  which  the  depart- 
ment is  to  deduct  an  amount  determined  to  be  the  cost  of  the  prisoners' 
keep.  Then  "the  Department  of  Correction  shall  retain  to  his  credit  such 
amount  as  seems  necessary  to  accumulate  a  reasonable  sum  to  be  paid  to 
him  when  he  is  paroled  or  discharged  from  prison.  .  .  ."  G.S.  148-33.1  (f). 
As  stated  in  the  letter  of  October  17,  1969,  the  sum  of  fifty  dollars  ($50) 
was  determined  by  the  Commissioner  to  be  a  reasonable  sum  to  be  set 
aside  in  compliance  with  the  statute. 

It  is  only  after  the  above  obligations  have  been  satisfied  that  the  Depart- 
ment of  Correction  "shall  make  such  disbursements  from  any  balance  of 
his  earnings  as  may  be  found  necessary  by  the  department  for  the  follow- 
ing purposes,  considered  in  a  priority  order  as  stated:  ...  (4)  To  comply 
with  an  order  from  any  court  of  competent  jurisdiction  regarding  the 
payment  of  an  obligation  of  the  prisoner  in  connection  with  any  case  be- 
fore such  court."  G.S.  148-33.1  (f)(4). 

The  prisoner  only  has  fifty  dollars  ($50)  in  his  work  release  account, 
which  has  been  determined  to  be  a  reasonable  sum  to  retain  to  be  paid 
to  him  when  he  is  paroled  or  discharged,  and  there  is  no  balance  of  his 
earnings  which  the  department  may  disburse  to  comply  with  the  above- 
mentioned  court  order. 

Therefore,  it  is  clear  from  the  above  statutory  provisions  that  the  Depart- 
ment of  Correction  shall  retain  to  the  prisoner's  credit  this  fifty  dollars 
($50)  in  his  work  release  account,  to  be  paid  to  him  when  he  is  paroled 
or  discharged  from  prison,  which  has  priority  over  the  court  order  re- 
quiring the  payment  of  these  funds  to  satisfy  the  prisoner's  obligation, 
that  of  his  court-appointed  attorney's  fees. 


Robert  Morgan,  Attorney  General 
Dale  Shepherd,  Staff  Attorney 
Edward  L.  Eatman,  Jr.,  Staff  Attorney 
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PUBLIC  CONTRACTS 


25  May  1970 

Subject:  Public  Contracts;  Bidding;  Municipal  Corporations;  Receipt 

of  "No  Bid"  Note  Not  A  Bid 

Requested  by:     Mr.  Thomas  S.  Harrington 
Eden  City  Attorney 

Question:  Does    receipt    of    a    communication    from    a    prospective 

bidder  marked  "No  Bid"  count  as  a  bid  in  determining 
whether  or  not  a  city  has  received  the  number  of  bids  re- 
quired by  G.S.  143-132? 

Conclusion:  A  communication  from  a  prospective  bidder  merely  marked 

"No  Bid"  does  not  count  as  a  bid  in  determining  whether 
or  not  the  city  has  received  the  statutory  number  re- 
quired. 

Judicial  authority  as  to  what  constitutes  a  bid  is  found  in  U.S.  v.  Lipman, 
122  Fed.  Supp.  284,  286  (1954),  in  which  the  Federal  District  Court 
stated  that,  "a  'bid'  is  merely  an  offer  to  enter  into  a  contract."  Additional 
authority  is  found  in  Universal  Construction  Company  v.  Arizona  Con- 
solidated Masonry  and  Plastering  Contractors'  Association,  377  P. 2d  1017, 
1019,  (1963)  where  it  was  stated  that  "a  'bid'  is  an  offer  to  perform  a 
contract  for  work  and  labor  or  supplying  of  materials."  These  judicial 
definitions  of  the  word  "bid"  clearly  indicate  that  it  is  an  offer  to  do 
something.  Since  the  words  "No  Bid"  offer  to  do  nothing,  a  communication 
from  a  prospective  bidder  merely  marked  "No  Bid"  should  not  be  counted 
as  a  bid  in  determining  whether  or  not  the  city  has  received  the  statutory 
number  required. 

Robert  Morgan,  Attorney  General 
James  L.  Blackburn,  Staff  Attorney 


4  March  1970 
Subject: 


Requested  by: 


Questions: 


Public  Contracts;  Highway  Rest  Area  Structures;  Part  of 
Highway  Construction 

Mr.  John  Davis 
Chief  Engineer 
State  Highway  Commission 

(1)  Are  the  provisions  of  G.S.  143-341  which  provides 
for  the  Department  of  Administration  to  approve  all  plans 
and  specifications,  to  prepare  cost  estimates,  and  to  super- 
vise the  letting  of  contracts  for  all  State  buildings,  ap- 
plicable to  the  construction  of  rest  area  buildings  located 
on  highway  right  of  way  ? 


542  ATTORNEY   GENERAL   OPINIONS  [VOL. 

(2)  Are  the  provisions  of  G.S.  143-128,  which  require 
separately  awarded  contracts  for  heating,  plumbing,  elec- 
trical, and  air  conditioning,  applicable  to  highway  construc- 
tion contracts,  which  involve  rest  area  buildings  ? 

(3)  Are  the  provisions  of  G.S.  133-1.1  which  require  a 
registered  architect  or  registered  engineer  in  the  prepara- 
tion of  plans  and  specifications  for  the  construction  of 
State  buildings,  applicable  to  the  State  Highway  Commis- 
sion in  the  preparation  of  plans  and  specifications  for  rest 
area  buildings  located  on  the  highway  right  of  way? 

Conclusions:  (1)  No.  The  provisions  of  G.S.  143-341  are  not  applicable 
to  the  construction  of  rest  area  buildings  on  highway 
right  of  way  as  highway  structures  are  specifically  ex- 
cepted from  the  provisions  by  G.S.  143-336.  The  buildings 
in  the  rest  area  located  on  highway  right  of  way  are  high- 
way structures  and  therefore  the  Department  of  Adminis- 
tration is  not  required  to  approve  such  plans  and  specifica- 
tions. 

(2)  No.  The  provisions  of  G.S.  143-128  are  not  applicable 
to  the  State  Highway  Commission  "in  the  construction  of 
roads".  The  rest  area  buildings  are  an  integral  part  of 
the  highway  construction  and  the  statute  has  no  applica- 
tion to  such  buildings. 

(3)  Yes.  Such  rest  area  buildings  are  public  buildings 
within  the  meaning  of  G.S.  133-1.1  and  the  preparation  of 
plans  and  specifications  for  such  buildings  are  subject  to 
the  provisions  of  this  statute. 

In  a  letter  of  February  11,  1970,  the  Chief  Engineer  for  the  State  Highway 
Commission,  requested  an  opinion  on  the  foregoing  questions  concerning 
the  construction  of  rest  area  buildings  along  public  highways.  The  rest 
area  buildings  will  exceed  $20,000  in  costs.  The  buildings  will  be  located 
on  highway  right  of  way  and  constructed  as  a  part  of  highway  construc- 
tion. The  rest  area  and  buildings  located  thereon  are  financed  by  state 
•and  federal  highway  funds.  State  funds  for  capital  improvement  are  not 
involved  in  the  financing  of  these  buildings.  They  are  designed  for  the  use 
of  the  traveling  public  and  they  will  form  an  integral  part  of  the  highway. 
1:  G.S.  143-341  provides  that  the  Department  of  Administration  has  the 
following  duties  and  powers:  (3)  Architecture  and  Engineering:  (a)  To 
examine  and  approve  all  plans  and  specifications  for  the  construction  or 
renovation  of  all  State  buildings,  prior  to  the  awarding  of  the  contract 
for  such  work;  ...  (b)  to  prepare  preliminary  studies  and  cost  estimates 
and  otherwise,  to  assist  State  agencies  in  the  preparation  of  requests  for 
appropriations  for  the  construction  or  renovation  of  all  State  buildings  .  .  . 
(c)  to  supervise  the  letting  of  all  contracts  for  the  construction  or  renova- 
tion of  all  State  buildings  ...  (d)  to  supervise  and  inspect  all  work  done 
and  materials  used  in  the  construction  or  renovation  of  all  State  buildings; 
and  no  such  work  may  be  accepted  by  the  State  or  any  State  agency  until 
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it  has  been  approved  by  the  Department.  G.S.  143-336  defines  "State 
buildings"  as  used  in  Article  36,  which  includes  G.S.  143-341,  as  "all 
State  buildings,  utilities,  and  other  property  developments  except  the 
State  Legislative  Building,  railroads,  highway  structures  and  bridge 
structures." 

The  Legislature  gave  the  Department  of  Administration  no  powers  and 
duties  relating  to  the  architecture  and  engineering  of  highway  structures. 
Webster's  New  International  Dictionary,  Second  Edition,  defines  the  ad- 
jective "highway"  as  "associated  by  work,  use,  or  occurrence  with  the 
highways".  Structure  is  defined  in  the  same  dictionary  as  "something  con- 
structed or  built,  as  a  building,  a  dam,  a  bridge".  A  building  located  on  a 
right  of  way  of  a  highway  and  used  in  connection  with  the  highway  by  the 
traveling  public,  is  a  "highway  structure"  within  the  meaning  of  the 
exception  of  G.S.  143-336.  It  follows  that  the  Department  of  Administra- 
tion has  no  powers  and  duties  in  connection  with  the  architecture  and  the 
engineering  of  rest  area  buildings  located  on  the  highway  right  of  way. 
G.S.  136-18  provides  that  the  State  Highway  Commission  shall  be  vested 
with  the  following  powers:  (1)  The  general  supervision  over  all  matters 
relating  to  the  construction  of  State  highways,  letting  of  contracts  there- 
for .  .  .  G.S.  136-28  provides  that  all  contracts  over  $5,000  that  the  com- 
mission may  let  for  construction  or  any  other  kinds  of  work  necessary  to 
carry  out  the  provisions  of  this  chapter  shall  be  let  after  public  adver- 
tising, .  .  .  The  State  Highway  Commission  has  general  supervision  over 
all  matters  relating  to  the  construction  of  State  highways  and  the  State 
Highway  Commission  has  the  authority  to  let  contracts  for  work  necessary 
to  carry  out  the  provisions  of  Chapter  136.  Statutes  concerning  the  same 
subject  should  be  construed  together.  Insurance  Company  v.  Knowles,  220 
N.C.  725.  An  interpretation  of  G.S.  143-341  which  would  make  the  De- 
partment of  Administration  responsible  for  the  architecture,  the  super- 
vision of  the  letting  of  contracts,  the  supervision  of  construction  and  the 
final  approval  of  buildings  constructed  in  rest  areas  and  located  on  the 
highway  right  of  way,  would  be  inconsistent  with  the  express  written  pro- 
visions of  G.S.  136-18(1)  and  G.S.  136-28. 

This  construction  of  G.S.  143-341  is  consistent  with  the  Executive  Budget 
Act  providing  for  appropriations  for  the  construction  of  State  buildings. 
Section  143-6  of  the  Executive  Budget  Act  provides  for  the  furunishing  of 
information  to  the  Director  of  the  Budget  for  the  purpose  of  obtaining 
appropriations.  It  provides  that  "any  State  agency  .  .  .  desiring  to  request 
financial  aid  from  the  State  for  the  purpose  of  constructing  .  .  .  any  State 
building  utility  or  other  property  development  (except  a  railroad,  highway 
or  bridge  sti-ucture) ,  shall  before  making  any  such  requests  for  State 
financial  aid,  submit  to  the  Department  of  Administration  a  statement  of 
its  needs  in  terms  of  space  and  other  physical  requirements  .  .  ."  The 
Department  of  Administration  shall  then  prepare  construction  and  cost 
estimates  for  the  use  of  the  requesting  State  agency  in  presenting  its  request 
to  the  Director  of  the  Budget.  The  use  of  the  words  "State  buildings"  and 
exceptions  for  "highway  structures"  are  the  same  in  both  G.S.  143-6  and 
G.S.  143-341.  G.S.  143-6  indicates  the  type  of  building  contemplated  as  it 


544.  ATTORNEY   GENERAL    OPINIONS  [VOL. 

provides  that  the  State  agency  requesting  financial  aid  for  such  construc- 
tion shall  submit  a  "statement  of  its  needs  in  terms  of  space  and  other 
physical  requirements".  The  statute  refers  to  the  space  needed  by  the 
agency  required  to  house  its  facilities  and  not  the  type  of  building  con- 
structed on  highway  right  of  way  for  the  use  of  the  traveling  public. 

There  are  other  portions  under  the  Executive  Budget  Act,  such  as  G.S. 
143-31  and  G.S.  143-31.1,  which  relate  to  appropriations  for  construction 
of  buildings.  The  Legislature,  the  Department  of  Administration,  and  the 
State  Highway  Commission  have  historically  treated  appropriations  re- 
lating to  highway  construction  in  a  different  manner  from  appropriations 
for  the  construction  of  State  buildings.  The  financing  of  the  rest  area 
buildings  comes  from  highway  construction  funds  and  not  from  funds  for 
capital  improvement.  The  rules  and  regulations  of  the  Department  of 
Administration  state  that  the  rules  and  regulations  apply  to  all  physical 
properties  of  the  State  agencies  subject  to  the  Executive  Budget  Act,  "but 
excluding  public  highways,  bridges  and  railroads".  It  should  also  be  noted 
that  the  acquisition,  disposition,  and  real  property  control  of  the  highway 
right  of  way  is  handled  by  the  State  Highway  Commission  and  not  by 
the  Department  of  Administration  as  is  the  case  of  almost  all  other  real 
property  of  the  State.  See  G.S.  146-65  and  G.S.  143-341(4). 

2:  G.S.  143-128  provides  that  in  the  construction  of  buildings  for  the 
State  where  the  costs  of  such  work  shall  exceed  $20,000,  the  officer  pre- 
paring specifications  shall  prepare  separate  specifications  for  (1)  heating 
and  ventilation  accessories;  (2)  plumbing;  (3)  electrical  installations;  and 
(4)  air  conditioning.  G.S.  143-134  provides  that  this  article  shall  apply  to 
the  State  Highway  Commission  and  the  Prison  Department  "except  in  the 
construction  of  roads,  bridges,  and  their  approaches.".  The  provision  pro- 
viding that  it  shall  apply  to  the  State  Highway  Commission  except  "in 
the  construction  of  roads"  includes  within  the  exception  structures  which 
are  an  integral  part  of  the  roads  and  highways.  It  would  be  superfluous 
to  except  the  construction  of  roads  from  the  requirements  for  separate 
specifications  for  heating,  plumbing,  electrical  installation  and  air  condi- 
tioning if  it  were  intended  to  except  from  the  provisions  only  the  road 
bed,  or  the  traveled  portion  of  the  highway,  rather  than  structures  which 
are  an  integral  part  of  the  roads  and  highways.  The  design  and  location 
of  buildings  in  rest  areas  for  use  of  the  traveling  public  is  an  integral 
part  of  the  highway  and  the  construction  of  the  buildings  is  a  part  of 
"the  construction  of  roads"  and  is  therefore  not  subject  to  the  require- 
ments of  G.S.  143-128  requiring  separate  specifications  and  separate  bidding. 
3:  G.S.  133-1.1  provides  that  (a)  In  the  interest  of  public  health,  safety 
and  economy,  every  officer,  board,  department  or  commission  charged  with 
the  duty  of  approving  the  plans  and  specifications  or  awarding  or  entering 
into  contracts  involving  the  expenditure  of  public  funds  in  excess  of 
$20,000  "for  the  construction  .  .  .  of  public  buildings"  .  .  .  shall  require 
that  such  plans  or  specifications  be  prepared  by  a  registered  architect  in 
accordance  with  the  provisions  of  Chapter  83  of  the  General  Statutes  or 
by  a  registered  engineer  in  accordance  with  the  provisions  of  Chapter  89 
of  the  General  Statutes.  The  statute  also  requires  a   "certificate   of  com- 
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pliance"  by  the  architect  or  engineer  whose  name  appears   on  the  plans. 
I  Subsection    (b)    provides    that   the   following    shall    be    excepted    from    the 
I  requirements    of   paragraph    (a)    of   this    section:    (1)    dwellings,    etc.    (2) 
apartment   buildings    (3)    buildings    for    agriculture    purposes,    other    than 
j  schools   (4)   temporary  buildings  or  sheds  used  for  construction  purposes. 
j  This  statute  requires  that  a  State  agency  have  a  registered  architect  or 
registered  engineer  prepare  the  plans  and  specifications  for  public  build- 
ings in  contracts   involving   the   expenditure   of  public  funds  in   excess   of 
I  $20,000    for    the    constimction    of    public    buildings.    According    to    Blacks 
Law  Dictionary   (Fourth  Edition,  1951)   at  page   1393,  a  "public  building" 
is  one  of  which  the  possession  and  use,  as  well  as  the  property  in  it,  are 
in  the  public.  The  rest  area  buildings  are  within  the  commonly  accepted 
meaning  of  public  buildings.   In  highway  construction  contracts,   a   regis- 
tered architect  or  a  registered  engineer  is  required  to  prepare  the  plans 
j  and    specifications    for    rest    area    buildings    in    construction    contracts    in- 
j  volving  the  expenditure  of  public  funds  in  excess  of  $20,000  for  the  con- 
i   struction  of  the  rest  area  buildings,  unless  excepted  from  the  application 
of  the  statute.  Attorney  General  v.  Knight,  169  N.C.  333.  Such  buildings 
are  not  within  the  exception  set  forth  in  the   statute  and  therefore   G.S. 
143-1.1  is  applicable  in  such  cases. 

Robert  Morgan,  Attorney  General 
Eugene  A.  Smith,  Trial  Attorney 


10  October  1969 

Subject:  Public     Contracts;     Materials,     Supplies,    and     Equipment; 

Lowest  Responsible  Bidder 

Requested  by:     Mr.  R.  D.  McMillan 

State  Purchasing  Officer 
Division  of  Purchase  and  Contract 

Question:  Where  bids   are  taken  on  used   aircraft   of  varying   ages, 

may  the  Board  of  Awards  lawfully  award  the  bid  to  a 
bidder  submitting  a  higher  price  for  a  newer  airplane, 
taking  into  consideration  the  age  of  the  aircraft,  its 
market  value,  its  suitability  for  the  purpose  for  which  it 
will  be  used  and  compliance  with  the  specifications? 

Conclusion:  Where   bids   are   taken  on  used   aircraft   of  varying   ages, 

the  Board  of  Awards  may  lawfully  award  the  bid  to  a 
bidder  submitting  a  higher  price  for  a  newer  airplane, 
taking  into  consideration  the  age  of  the  aircraft,  its 
market  value,  its  suitability  for  the  purposes  for  which 
it  will  be  used  and  compliance  with  the  specifications 
upon  the  facts  as  hereinafter  set  forth. 

Bids  were  received  on  Bid  Request  691716  on  October  2,  1969,  for  an  air- 
plane for  use  by  the  North  Carolina  State  Highway  Commission,  both  in 
aerial  photography  and  administrative  transport.  The  bid  request  permitted 
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bids  on  used  aircraft  manufactured  since  January  1,  1966.  A  number  of 
proposals  were  submitted,  all  but  one  of  which  offered  used  airplanes. 

The  bidder  submitting  the  lowest  price  ($188,500)  on  a  plane  of  the  general 
size,  type  and  equipment  called  for  offered  a  plane  manufactured  in  October 
1965  with  1,600  plus  hours  on  the  airframe. 

The  bidder  submitting  the  next  lowest  price  ($226,900)  on  a  unit  of  the 
same  make  and  like  design  offered  a  virtually  new  airplane  manufactured 
in  1968,  with  135  hours  on  the  airframe.  According  to  the  Red  Book  of 
Used  Aircraft  published  by  The  Red  Book  Company,  New  Orleans,  and 
the  Blue  Book  Price  Guide  published  in  affiliation  with  the  National 
Aviation  Trade  Association  by  Interstate  Aircraft  Publisher,  Inc.,  the 
market  value  of  the  older  plane  ranges  between  $81,000  and  $89,000  and 
the  market  value  of  the  newer  plane  ranges  between  $130,000  and  $137,000. 
The  above  prices  are  for  the  basic  aircraft  only.  New  electronic  equipment 
and  installed  camera  well  are  to  be  furnished  with  both  planes. 

The  newer  plane  will  be  furnished  with  approximately  $3,065  worth  of 
optional  equipment  not  required  by  the  specifications  but  considered 
desirable. 

The  remaining  useful  life  of  the  older  plane  to  the  user  would  be  approxi- 
mately five  to  six  years,  whereas  the  remaining  useful  life  of  the  newer 
plane  to  the  user  would  be  approximately  ten  years. 

The  current  market  values  of  both  planes  as  set  out  above  are  based  on 
average  use  which  would  be  1,080  hours  for  the  older  plane  (which 
actually  has  16,000  hours)  and  595  hours  for  the  newer  plane  (which 
actually  has  135  hours). 

The  requesting  agency  has  recommended  the  purchase  of  the  newer  plane 
on  the  basis  that  it  is  a  better  value,  that  maintenance  costs  will  be  lower, 
that  useful  life  is  approximately  double  and  that  the  newer  model  is  more 
satisfactory  for  the  purposes  for  which  it  will  be  used. 

In  canvassing  the  bids  received  on  2  October  1969,  the  Board  of  Awards 
reviewed  the  above  factors  and  considers  that  the  purchase  of  the  newer 
plane  would  constitute  the  best  value  and  so  represent  the  best  expenditure 
of  public  funds. 

G.S.  143-52  provides  in  part: 

".  .  .  all  contracts  for  the  purchase  of  supplies,  materials  or 
equipment  made  under  the  provisions  of  this  article  shall  wherever 
possible  be  based  on  competitive  bids  and  shall  be  awarded  to  the 
lowest  responsible  bidder,  taking  into  consideration  the  quality 
of  the  articles  to  be  supplied,  their  conformity  with  the  standard 
specifications  which  have  been  established  and  prescribed,  the 
purpose  for  which  said  articles  are  required,  the  discount  allowed 
for  prompt  payment,  the  transportation  charges,  and  the  date  or 
dates  of  delivery  specified  in  the  bid." 
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The  above  statute  further  provides  in  part  as  follows: 

"Any  and  all  bids  received  may  be  rejected." 

The  invitation  to  Bid  691716  also  contained  the  following: 

"AWARD  OF  CONTRACT:  Proposals  may  be  offered  on  an  air- 
craft as  specified  or  on  a  similar  model  which  may  deviate  from 
bid  specifications.  In  addition  to  price  on  a  previously  owned 
model,  such  factors  as  time  on  airframe,  time  on  engines  and 
accessories,  condition  of  interior,  accessories  included,  and  general 
overall  condition  of  aircraft  offered  will  be  considered  in  evalua- 
tion of  proposals,  with  the  State  reserving  the  right  to  accept  that 
proposal  which  it  deems  to  be  most  advantageous  or  to  con- 
stitute its  best  interest.  Bid  price  shall  cover  an  aircraft  equipped 

as  specified,  or  exceeding  the  following  specifications. 
« 

I  "The  State  reserves  the  right  to  inspect  the  aircraft  before  pur- 

chase and  will  evaluate  any  and  all  bids,  particularly  where  there 
is  a  range  in  specifications.  See  paragraph  13,  General  Terms  and 
Conditions  attached." 

The  general  contract,  terms  and  conditions  which  were  a  part  of  the 
invitation  for  bids  include  the  following : 

"1.  ACCEPTANCE  AND  REJECTION:  The  State  reserves  the 
right  to  reject  any  and  all  bids,  to  waive  any  informality  in  bids 
and,  unless  otherwise  specified  by  the  bidder,  to  accept  any  item 
in  the  bid.  In  case  of  error  in  the  extension  of  prices  in  the  bid, 
the  unit  prices  will  govern." 

"9.  SPECIFICATIONS:  Any  deviations  from  specifications  in- 
dicated herein  must  be  clearly  pointed  out;  otherwise,  it  will  be 
considered  that  items  offered  are  in  strict  compliance  with  these 
specifications,  and  successful  bidder  will  be  held  responsible  there- 
for. Deviations  must  be  explained  in  detail  on  an  attached 
sheet(s)." 

"13.     AWARD:    As    directed    by    statute,    all    qualified    proposals 
I  will  be  evaluated  and  acceptance  made  of  that  proposal  judged  by 

the  purchaser  to  constitute  the  best  value  offered  for  the  purposes 
intended." 

The  term  "lowest  responsible  bidder"  is  not  to  be  construed  literally.  In 
determining  who  is  the  "lowest  responsible  bidder,"  the  quality  and  utility 
of  the  thing  offered  and  its  adaptability  to  the  purpose  for  which  it  is 
required  should  be  considered.  Clayton  v.  Taylor,  49  Mo.  App.  117;  Cleve- 
land Fire  Alarm  Telegraph  CoTnpany  v.  Board  of  Fire  Commissioners, 
55  Darb.  288  N.Y.  1869;  Porterfield  v.  City  of  Oakland,  159  P.  202,  Cal. 
1916;  Commonwealth  v.  Mitchell,  82  Pa.  343,  1876;  Findley  v.  City  of 
Pittsburgh,  82  Pa.  351,  1876.  Generally,  where  a  contract  is  required  to 
be  awarded  to  the  "lowest  responsible  bidder"  it  is  held  that  the  awarding 
official  may  have  taken  into  consideration  the  differences  or  variations  in 
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the  character  or  quality  of  the  materials,  articles  or  work  proposed  to  be 
furnished  by  the  respective  bidders  in  determining  who  should  be  awarded 
the  contract.  27  A.L.R.  2d  926  Anno:  Public  Contracts-Bids.  The  "lowest 
responsible  bidder"  means  "the  lowest  bidder  whose  offer  best  responds 
in  quality,  fitness  and  capacity  to  the  particular  requirements  to  the 
proposed  work."  Henry  A.  Cohen,  Public  Construction  Contracts  and  the 
Law,  Sec.  4.1;  43  Am.  Jur.,  Public  Works  and  Contracts,  Sec.  44,  page 
787;  38  L.R.A.  (NS)  663  Anno.  Under  the  general  rule  in  determining  who 
is  the  "lowest  responsible  bidder,"  public  boards  and  officials  are  vested 
with  wide  discretion.  Under  this  rule,  public  authorities  may  exercise 
discretion  as  to  quality  of  material  or  workmanship  and  its  adaptability  to 
the  particular  use  or  purpose  desired,  and  according  to  the  weight  of 
authority  are  allowed  to  make  a  choice  between  different  kinds  of  "ma- 
terials when  by  the  terms  of  the  specifications  the  competition  is  open 
as  to  all  kinds,  provided,  of  course,  that  the  choice  must  be  reasonable 
and  not  fraudulent  or  arbitrary.  43  Am.  Jur.,  Public  Works  and  Contracts, 
Sec.  44,  page  786.  38  L.R.A.  (NS)  663  Anno. 

Where  the  specifications  for  public  contract  are  open  to  more  than  one 
kind  of  materials,  article  or  work,  and  a  constitution  or  legislative  pro- 
vision requires  the  contract  to  be  awarded  to  the  "lowest  responsible 
bidder"  or  the  equivalent  thereof,  it  is  generally  held  that  the  awarding 
officials  may  choose  between  the  different  kind  of  materials,  articles  or 
work  offered  by  the  bidders  and  let  the  contract  for  the  kind  they  honestly 
believe  to  be  of  better  quality  or  more  suitable  for  the  intended  purpose 
than  another  kind,  or  other  kinds,  offered  at  even  lower  prices.  27  A.L.R. 
2d  932,  Anno:  Public  Contract-Bids,  Sec.  6.  Where  the  thing  sought  to  be 
purchased  or  contracted  for  is  not  entirely  subject  to  exact  specifications, 
as  where  there  are  a  number  of  different  kinds  in  the  market,  all  meeting 
the  requirements  to  a  greater  or  lesser  degree,  the  officers  would  consider 
the  quality  and  utility  of  the  thing  offered,  and  its  adaptability  for  the 
purpose  for  which  it  is  required.  In  determining  the  question  as  to  who 
is  the  lowest  bidder,  the  quality  of  the  commodity  to  be  furnished,  as  well 
as  the  price  therefor  is  to  be  taken  into  consideration,  and  a  bid  which 
is  low  in  point  or  price  may  be  rejected  if  the  material  to  be  furnished 
is  not  the  best.  McQuillan,  Municipal  Corporations,  1966,  Rev.  Vol.  10, 
Sec.  29.77,  page  434. 

The  statutory  requirement  that  the  bid  shall  be  awarded  to  the  "lowest 
responsible  bidder"  is  specifically  modified  by  the  statute  when  it  lists 
the  items  which  are  to  be  taken  into  consideration,  and  by  reserving  the 
right  to  reject  "any  hid."  Where  public  officials  have  the  right  to  reject 
any  and  all  bids  for  public  contract,  the  view  that  is  generally  taken  is 
that  they  may  consider  the  differences  or  variations  in  the  character  or 
quality  of  the  materials,  articles  or  work  proposed  to  be  furnished  by  the 
various  bidders  in  determining  whether  to  accept  any  of  the  bids,  or  which 
bid  to  accept.  27  A.L.R.  2d  917,  924  Anno:  Public  Contracts-Bids.  Where 
an  award  is  to  go  to  the  "lowest  responsible  bidder"  and  the  right  to 
reject  is  reserved,  the  public  authority  may  exercise  discretion  as  to 
quality  of  material  or  workmanship  and  its  adaptability  to  the  particular 
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use  or  purpose  desired.  38  L.R.A.  Anno.  (NS  1912).  Where  the  right  to 
reject  any  or  all  bids  is  reserved,  such  reservation  is  held  to  vest  in  the 
authority  as  a  wide  discretion  as  to  who  is  the  best  as  well  as  the  lowest 
bidder  and  this  involves  inquiry,  investigation,  comparison,  deliberation, 
decisions  which  are  quasi-judicial  functions,  and,  which  honestly  exercised, 
may  not  be  reviewed  by  the  courts.  43  Am.  Jur.,  Public  Works  and  Con- 
tracts, Sec.  45,  page  788.  In  the  absence  of  any  factual  showing  of  dis- 
honesty, fraud,  collusion,  corruption  or  bad  faith,  any  determination  the 
contracting  officer  makes  with  regard  to  the  above  will  not  be  overturned 
by  the  courts.  Koich  v.  Cvar,  110  P.2d  964,  Mont.,  1941;  Hodgeman  v.  City 
of  San  Diego,  128  P.2d  412,  Cal.,  1942;  Application  of  Limitone,  189 
N.Y.S.2d  738,  1959. 

Although  the  Board  of  Awards  has  the  authority  to  reject  the  low  bid  and 
accept  the  next  lowest  bid,  in  the  instant  case,  it  might  well  be  said  that 
the  second  bid  is  actually  the  "lowest  responsible  bid."  If  viewed  with 
regard  to  useful  remaining  life,  the  lowest  price  bid  would  represent  ap- 
proximately $37,600  per  year  of  remaining  useful  life,  whereas  the  second 
or  highest  price  bid  would  represent  approximately  $22,690  per  year  of 
remaining  useful  life. 

The  invitation  to  bid  specifically  set  out  that  time  on  airframe,  condition, 
etc.,  would  be  considered  in  evaluating  the  proposal. 

In  addition,  the  bid  with  the  lowest  price  did  not  meet  specifications  in 
that  the  airframe  was  manufactured  prior  to  January  1,  1965. 

This  variance  from  the  specifications  makes  the  bid  informal  and  although 
it  would  not  require  the  rejection  of  the  bid,  the  awarding  authorities  are 
entirely  within  their  authority  to  reject  the  bid  on  the  ground  alone  if 
they  deem  it  to  be  material.  43  Am.  Jur.,  Public  Works  and  Contracts, 
Sec.  40,  page  781,  Anno:  Bidders'  Variation  from  Specifications  on  Bids 
for  Public  Works,  65  A.L.R.  835. 

Robert  Morgan,  Attorney  General 

Harrison  Lewis, 

Deputy  Attorney  General 


7  March  1969 

Subject:  Public  Contracts;   Race  Segregation;   Records  Required  by 

Federal  Legislation 

Requested  by:     Mr.  Curtis  Collier 

Equal  Opportunity  Coordinator 

North  Carolina  State  Highway  Commission 

Questions:  (1)     Is  the   United    States   Bureau   of   Public    Roads'   pre- 

qualification  requirement  for  State  highway  contractors 
(under  PHWA  Order  Interim  7-2),  which  requires  that 
the  contractor  keep  records  which  indicate  the  name  and 
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address  of  each  minority  group  applicant  for  employment 
who  was  not  hired  and  the  reason  therefor,  in  violation 
of  North  Carolina  laws  or  regulations  ? 

(2)  Is  the  designation  of  race,  creed,  color,  sex  or  national 
origin  on  State  highway  contractor  payroll  records  pro- 
hibited by  North  Carolina  laws  or  regulations  when  the 
payroll  information  is  to  be  used  for  equal  employment 
opportunity  records  required  by  the  United  States  Bureau 
of  Public  Roads  ? 

Conclusion:  There   are   no   North   Carolina   laws   or  regulations   which 

prohibit  the  State  Highway  Commission  from  requiring 
highway  contractors  to  keep  records  concerning  minority 
group  applicants  for  employment  who  were  not  hired  and 
the  reason  therefor. 

The  designation  of  race,  creed,  color,  sex  or  national  origin 
on  highway  construction  payroll  records  of  highway  con- 
''  struction    contractors    is    not    in    violation    of    any    North 

Carolina  law  or  regulation. 

In  two  related  letters  of  February  11,  1969,  the  facts  indicate  that  under 
PHWA  Order  Interim  7-2  of  the  United  States  Bureau  of  Public  Roads, 
the  State  Highway  Commission,  in  order  to  secure  Federal  Aid,  must  re- 
quire highway  contractors  to  keep  records  which  indicate  the  name  and 
address  of  each  minority  group  applicant  for  employment  who  was  not 
hired  and  the  reasons  therefor. 

The  records  are  required  for  equal  employment  opportunity  purposes.  A 
highway  construction  contractor  proposes  to  include  in  his  standard  pay- 
roll the  designation  of  race  and  sex  for  the  purpose  of  obtaining  data  re- 
quired of  the  contractors  under  the  PHWA  Order  Interim  7-2.  There  are 
no  State  Statutes  or  regulations  which  prohibit  the  contractor  from 
making  racial  design  on  payroll  forms  or  which  prohibit  the  contractor 
from  keeping  record  of  minority  group  applicants  for  employment.  Neither 
are  there  any  State  laws  which  prohibit  the  Highway  Commission  from 
requiring  contractors  to  comply  with  the  United  States  Bureau  of  Public 
Roads'  requirements  for  the  keeping  of  equal  opportunity  records  which 
would  designate  the  race  of  applicants.  No  opinion  is  expressed  herein 
as  to  the  possible  violation  of  any  federal  laws  or  the  Federal  Constitution 
by  the  keeping  or  the  use  of  such  records. 

1^^   /  Robert  Morgan,  Attorney  General 

Eugene  A.  Smith,  Trial  Attorney 

22  May  1970 

Subject:  Public  Contracts;  Separate  Contracts  Required  for  Certain 

Portions  of  Work  Under  Public  Building  Contracts 

Requested  by:     Mr.  William  L.  Mills,  Jr. 

Cabarrus  County  Attorney 
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Question:  Where   the   cost  of   a   building   to   be   constructed    exceeds 

j  $20,000,  may  a  county  enter  into  a  single  contract  with  the 

general  contractor,  and  allow  the  general  contractor  to 
enter  into  subcontracts  for  the  heating,  plumbing,  electrical 
and  refrigeration  work  under  such  contract,  where  com- 
petitive bids  have  been  received  by  the  county  for  such 
work? 

Conclusion:  Under   the   provisions   of   G.S.    143-128,   if  the   cost   of   the 

work  exceeds  $20,000,  a  county  must  prepare  separate 
specifications  for  the  heating,  plumbing,  electrical  and 
refrigeration  work  involved  under  the  contract,  and  must 
enter  into  separate  contracts  for  these  phases  of  the  work. 

In  a  letter  dated  April  10,  1970,  William  L.  Mills,  Jr.,  Attorney  for  Cabarrus 
County,  requested  an  opinion  as  to  whether  the  Cabarrus  Memorial  Hospital 
may  enter  into  a  single  contract  with  a  general  contractor,  and  allow  the 
general  contractor  to  enter  into  contracts  for  the  construction  of  the 
heating,  plumbing,  electrical  and  refrigeration  work  involved  in  the  con- 
struction of  a  new  building.  It  is  proposed  that  the  county  would  enter 
into  a  contract  with  a  general  contractor,  and  would  prepare  specifications 
and  receive  bids  on  each  of  the  other  phases  of  the  work.  Upon  determina- 
tion of  the  low  bidder  in  each  separate  category,  the  bids  would  be  turned 
over  to  the  general  contractor,  and  the  general  contractor  would  enter  into 
a  contract  with  each  of  the  separate  contractors  for  the  heating,  plumbing, 
etc.  work.  In  this  manner,  the  county  would  only  execute  one  contract 
agreement  with  the  general  contractor,  and  each  of  the  contractors  in  the 
other  phases  of  the  work  would  be  responsible  to  the  general  contractor. 
G.S.  143-128  provides  that  in  any  contract  let  by  a  county,  where  the  entire 
cost  of  the  project  exceeds  $20,000  separate  specifications  must  be  prepared 
for  each  of  the  following  branches  of  work  to  be  performed. 

"1.    Heating,  ventilating,  and /or  air  conditioning   and   accessories 
separately  or  combined  into  one  conductive  system. 

"2.    Plumbing  and  gas  fittings  and  accessories. 

"3.    Electrical  installations. 

"4.    Refrigeration  for  cold   storage   where  the   cooling   load   is   15 
tons  or  more  of  refrigeration." 

The  statute  further  provides  that  the  county  "shall  award  the  respective 
work  specified  in  the  above  subdivisions  separately  to  responsible  persons, 
firms  or  corporations  regularly  engaged  in  their  respective  lines  of  work." 

The  statute  further  provides : 

"Each  separate  contractor  shall  be  directly  liable  to  the  State  of 
North  Carolina,  or  to  the  county  or  municipality,  and  to  the  other 
separate  contractors  for  the  full  performance  of  all  duties  and 
obligations  due  respectively  under  the  terms  of  the  separate  con- 
tracts and  in  accordance  with  the  plans  and  specifications,  which 
shall    specifically    set    forth    the    duties    and    obligations    of    each 
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separate  contractor.  For  the  purpose  of  this  section,  the  wording, 
'separate  contractor'  is  hereby  deemed  and  held  to  mean  any 
person,  firm  or  corporation  who  shall  enter  into  a  contract  with 
the  State,  or  with  any  county  or  municipality,  for  the  erection, 
construction  or  alteration  of  any  building  or  buildings,  or  parts 
thereof." 

Since  this  statute  defines  "separate  contractor"  as  "any  person,  firm  or 
corporation  who  shall  enter  into  a  contract  with  the  State,  or  any  county 
or  municipality,  .  .  ."  it  appears  that  the  intent  of  the  statute  is  that  the 
State,  county  or  municipality  enter  into  a  separate  contract  with  each  of 
the  "separate  contractors"  for  the  subdivisions  of  work  outlined  in  the 
statute.  To  allow  the  general  contractor,  even  though  competitive  bids 
were  received  on  each  cf  the  subdivisions  of  the  work,  to  enter  into  sub- 
contracts for  these  phases  of  the  work  would  be  to  thwart  the  intention  of 
the  statute.  The  statute  is  designed  to  obtain  the  lowest  possible  cost 
for  each  of  the  separate  divisions  of  work  involved  in  a  building  contract. 
It  is  also  the  intention  of  the  statute  to  avoid  favoritism  in  the  letting  of 
contracts  for  work  on  public  building  projects  which  involve  a  substantial 
amount  of  money.  The  State,  county  or  municipality  must  enter  into 
separate  contracts  with  each  of  the  individual  contractors  for  the  general 
contract  work  and  for  each  of  the  four  subdivisions  outlined  in  the  statute. 

Robert  Morgan,  Attorney  General 
-  Rafford  E.  Jones,  Staff  Attorney 


PUBLIC  OFFICERS  &  EMPLOYEES 


23  June  1969 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Public  Officers  &  Employees;  ABC  Officers;  State  Officers 
Assisting  in  Riots;  Power  of  Arrest;  Workmen's  Compen- 
sation Coverage 

Mr.  W.  C.  Cohoon,  Chairman 
State  Board  of  Alcoholic  Control 

Does  a  State  ABC  officer,  appointed  under  G.S.  18-116.5, 
have  the  authority  to  make  arrests  while  assisting  other 
peace  officers  to  quell  a  riot  and,  if  so,  would  they  be 
covered  by  the  Workmen's  Compensation  Act  ? 

Yes,  within  the  limitations  herein  stated.  State  ABC  officers 
appointed  under  G.S.  18-116.5,  as  distinguished  from 
Special  State  ABC  officers  appointed  under  G.S.  18-39.2, 
have  the  same  power  and  authority — including  the  power 
of  arrest — as  any  other  peace  officer,  but  only  in  those 
counties  and  cities  operating  ABC  stores.  However,  under 
Chapter  869,  Session  Laws  of  1969,  entitled  "Riots  and 
Civil  Disorders,"  when  the  Governor  declares  an  emergency, 
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he  may  request  State  ABC  officers  to  assist  in  the  emer- 
I  gency,    and    such    officers    while    so    acting    are    given    the 

I  same    power    and    authority    as    a    sheriff    throughout    the 

territory  to  which  he  is  assigned. 

The  general  power  and  authority  granted  State  ABC  officers  appointed 
under  G.S.  18-116.5  is  exercisable  only  in  those  counties  and  cities  having 
ABC  stores.  See:  Section  4^/^  of  Chapter  1251,  Session  Laws  of  1949.  In 
such  areas,  they  have  the  power  of  arrest  and  may  serve  all  criminal 
process  as  other  peace  officers. 

Chapter  869,  Session  Laws  of  1969,  relates  to  riots  and  civil  disorders. 
A  law  enforcement  officer  is  defined  therein  as  any  officer  of  the  State  or 
its  political  subdivisions  authorized  to  make  arrests;  any  other  person 
authorized  to  make  arrest  and  who  is  acting  within  his  territorial  jurisdic- 
tion or  in  any  area  in  which  he  has  been  called  to  duty  by  the  Governor  .  .  . 
The  Governor  may  determine  that  a  state  of  emergency  exists  and  direct 
and  coordinate  State  and  local  officers  in  controlling  the  emergency.  The 
officers  participating  under  the  control  of  the  Governor  are  given  the  same 
power  and  authority  as  a  sheriff  throughout  the  territory  to  which  as- 
signed. G.S.  14-288.15. 

Generally,  we  feel  that  State  ABC  officers  should  not  participate  in  riot 
control  until  the  Governor  has  determined  that  an  emergency  exists  and 
directs  such  officers  to  render  assistance  to  local  officers  during  the  emer- 
gency. Under  such  conditions,  the  State  ABC  officers,  appointed  under 
G.S.  18-116.5,  would  have  the  same  power  and  authority  of  a  sheriff  in 
the  area  to  which  he  has  been  assigned  by  the  Governor,  and  would  be 
covered  by  the  Workmen's  Compensation  Act  in  the  performance  of  his 
duties. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
e  Deputy  Attorney  General 


30  December  1969 

Subject:  Public     Officers     &     Employees;     Compromise     Authority; 

Municipality;  CATV  Franchise 

Requested  by:     Mr.  David  R.  Taylor 

Tarboro  Town  Manager 

Questions:  (1)     Does  the  town  council  have  the  authority  to  accept 

a  settlement  of  a  portion  of  an  amount  deposited  in  escrow 
in  lieu  of  a  performance  bond  by  a  cable  television  com- 
pany under  the  terms  of  a  franchise  to  insure  the  com- 
pletion of  a  CATV  system  by  a  certain  date,  where  there 
is  a  reasonable  doubt  as  to  the  town's  right  to  the  entire 
sum? 
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(2)  Do  the  individual  council  members  subject  them- 
selves to  personal  liability  for  the  difference  between  the 
amount  of  the  compromise  and  the  full  amount  deposited 
in  escrow  by  the  Cable  Television  Company? 

(3)  Can  the  individual  council  members  be  relieved  of 
any    potential    personal    liability    by    agreement    with    the 

'•'  Cable     Television     Company     that     it     will     assume     that 

liability  in  event  of  court  action  ? 

Conclusions:  (1)  Yes,  the  town  council  has  the  power  to  compromise 
such  claims  where  there  is  a  bona  fied  reasonable  doubt 
or  dispute  as  to  the  amount  it  is  entitled  to. 

(2)  The  individual  council  members  are  not  personally 
liable  for  such  discretionary  acts  performed  within  the 
scope  of  their  public  and  official  authority  and  duties  in 
the  absence  of  showing  they  acted  corruptly. 

(3)  It  may  be  improper  as  a  part  of  the  settlement  with 
the  town  for  the  cable  television  company  to  assume  any 
potential  personal  liability  of  the  members  of  the  council 
in  performing  their  duties  in  connection  with  the  settle- 
ment. However,  as  already  indicated,  the  town  has  au- 
thority to  compromise  such  claims  without  the  council 
members  incurring  personal  liability. 

In  a  letter  of  December  11,  1969  and  the  attached  file,  the  facts  indicated 
that  the  Town  of  Tarboro  granted  a  franchise  to  a  cable  television  com- 
pany on  July  10,  1967  to  operate  a  cable  television  system  in  the  Town  of 
Tarboro.  The  franchise  accepted  by  the  Cable  Television  Company  provides 
that  the  company  shall  construct,  complete  and  commence  operation  of 
the  system  within  18  months  or  December  13,  1968.  The  CATV  Company 
was  required  to  place  in  escrow  the  sum  of  $10,000  in  lieu  of  a  performance 
bond  "guaranteeing  proper  construction,  completion  and  commencement 
and  rendition  of  service  within  18  months,  unless  prevented  by  govern- 
mental action".  The  escrow  agreement  provided  that  should  the  company 
fail  to  properly  construct,  complete  and  begin  rendition  of  service  within 
18  months,  unless  prevented  by  governmental  action,  said  sum  of  $10,000 
shall  be  paid  to  the  town;  that  should  the  company  construct  and  begin 
rendition  of  service  within  18  months  or  within  a  longer  period  if  prevented 
by  governmental  action,  said  sum  shall  be  paid  to  the  company. 

The  Cable  Television  Company  entered  into  an  agreement  with  Carolina 
Telephone  and  Telegraph  Company  whereby  the  telephone  company  con- 
structed the  system  and  leased  the  system  to  the  Cable  Television  Com- 
pany. Construction  was  started  and  a  substantial  amount  of  work  was 
performed,  but  halted  by  FCC  Order  214  which  prevented  telephone  com- 
panies from  constructing  cable  television  systems.  This  order  was  issued 
June  15,  1968.  On  October  14,  1968,  upon  request  of  the  Cable  Television 
Company  for  an  extension  of  time  for  completion  of  the  system,  the  town 
council   made   a   determination   "that   the   company   had   been   delayed   by 
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!  governmental   action  from   constructing,   completing   and   commencing   the 

'  rendition  of  service"  and  it  extended  the  time  for  commencement  of  service 

to  December  8,  1969,  provided  that  the  company  pay  the  city  $2,000,  the 

guaranteed  minimum  annual  income  to  the  town,  and   also  provided  that 

all  other  guarantees  in  the  franchise  remain  in  effect. 

The  time  for  completion  of  the  system  and  commencement  of  service  has 
now  run  and  the  company  has  not  completed  the  system.  The  Cable  Tele- 
vision Company  now  request  to  be  released  from  the  franchise  and  for  a 
return  of  the  $10,000  deposited  in  escrow.  The  company  contends  that 
although  it  has  made  a  substantial  expenditure  and  completed  a  sub- 
stantial portion  of  the  construction,  the  completion  of  the  system  would 
be  futile  as  the  Federal  Communications  Commission  (1)  is  withholding  a 
certificate  to  operate  and  (2)  adopted  rules  on  December  13,  1968  which 
prohibit  the  Cable  Television  Company  from  carrying  the  Raleigh  and 
Durham  stations,  thus,  preventing  the  system  from  carrying  all  major 
networks  on  its  channels  as  required  by  Section  4  of  the  franchise.  Section 
4  of  the  franchise  pertaining  to  service  provides  that  "the  channels  operated 
by  the  companies  shall  include  all  the  major  television  networks".  Section 
1  of  the  definitions  provide  that  the  word  "shall"  is  always  mandatory. 
The  town  manager  asked  whether  or  not  under  the  circumstances  it  would 
be  proper  for  the  town  to  compromise  and  agreed  to  accept  a  sum  less 
than  the  $10,000  placed  in  escrow  to  insure  completion  of  the  system. 
The  general  rule  of  law  appears  to  be  that  unless  it  is  limited  or  for- 
bidden by  statute  or  charter,  a  municipal  corporation  may  compromise 
and  settle  disputed  claims  for  or  against  it,  either  before  or  after  suit 
has  been  commenced  on  the  claims,  which  arise  out  of  the  subject  matter 
concerning  which  the  municipality  has  the  general  power  to  contract,  if 
at  the  time  of  settlement  there  is  a  bona  fide  reasonable  doubt  or  dispute 
as  to  liability.  64  C.J.S.,  Sees.  2185  and  1876;  38  Am.  Jur.,  Municipal 
Corporations,  para.  396;  15  A.L.R.  2d  1377  and  1369,  Anno:  Municipal 
Corporations  Power  to  Compromise;  105  A.L.R.  173  Anno:  Power  of 
Municipal  Corporations  to  Compromise.  North  Carolina  follows  the  general 
rule.  Weaver  v.  Hampton,  204  N.C.  42,  44.  The  facts  indicate  that  there 
is  a  bona  fide  reasonable  doubt  or  dispute  as  to  whether  or  not  such 
failure  to  complete  the  construction  and  commencement  of  service  is  by 
reason  of  governmental  action,  and  as  to  the  sum  the  Town  of  Tarboro 
is  entitled  to  by  reason  of  the  failure  of  the  Cable  Television  Company  to 
complete  the  construction  and  commencement  of  service.  Under  the  cir- 
cumstances indicated  by  the  facts,  it  appears  proper  for  the  town  to  com- 
promise the  amount  it  claims  that  it  is  due  under  the  terms  of  the 
franchise  and  the  escrow  agreement. 

As  to  the  question  of  personal  liability  of  town  council  members  in  case 
of  a  compromise,  the  general  rule  of  law  is  that  a  municipal  officer  is 
not  personally  liable  for  damages  resulting  from  his  acts  within  the  scope 
of  his  public  and  official  authority  and  duties,  especially  where  the  acts 
are  of  a  discretionary  or  quasi-judicial  nature.  62  C.J.S.,  Municipal  Corpo- 
rations, Sec.  545,  page  1008;  34  Am.  Jur.,  Municipal  Corporations,  Sec. 
264;   Old  Fort  v.  Harmon,  219  N.C.  241;    Old  Fort  v.  Harmon,  219   N.C. 
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245;  6  Strong  N.C.  Index  2d,  Public  Officers,  Sec.  10,  page  519.  The  North 
Carolina  Supreme  Court  follows  the  general  law.  In  the  case  of  Old  Fort  v. 
Harmon  the  court,  at  page  243,  stated: 

"It  is  the  established  law  in  this  jurisdiction  that  public  officers, 
in  the  performance  of  their  official  and  governmental  duties  in- 
volving the  exercise  of  judgment  and  discretion,  may  not  be  held 
liable  as  individuals  for  breach  of  such  duty  unless  they  act 
corruptly  and  of  malice." 

It  would  appear  that  the  council  members  are  authorized  to  enter  into  a 
compromise  and  that  there  would  be  no  personal  liability  on  the  part  of 
the  individual  council  members,  in  the  absence  of  corruption  and  malice 
by  the  town  entering  into  such  an  agreement. 

The  writer  of  the  letter  also  asks  whether  or  not  the  council  members 
may  be  relieved  of  any  potential  personal  liability  in  authorizing  the 
settlement  by  having  the  Cable  Television  Company  assume  that  liability. 
It  is  possible  that  such  a  provision  in  a  public  contract  whereby  the  con- 
tracting corporation  will  assume  any  personal  liability  of  the  individual 
council  members,  may  be  in  violation  of  North  Carolina  Statute  14-234, 
which  prohibits  a  council  member  from  making  a  public  contract  for  his 
benefit.  Such  a  contract  provision  may  also  be  against  public  policy  by 
reason  of  interference  with  the  unbiased  discharge  of  duty  to  the  public. 
43  Am.  Jur.,  Public  Officers,  Sec.  249.  For  example,  by  council  members 
insisting  upon  this  provision  as  part  of  the  settlement,  the  company  might 
not  be  willing  to  pay  as  much  to  settle  the  claim  and  conversely,  the 
council  members  might  be  willing  to  settle  the  claim  for  less  than  it  would 
otherwise  have  settled  for  in  order  to  get  this  provision  for  the  benefit  of 
the  individual  council  members.  However,  as  has  already  been  pointed  out, 
a  town  may  compromise  such  claims  where  there  is  a  bona  fide  reasonable 
doubt  or  dispute  as  to  the  amount  without  the  individual  council  members 
incurring  personal  liability  for  any  damages  which  may  result,  in  the 
absence  of  a  showing  of  corruption  and  malice. 

.  "'  Robert  Morgan,  Attorney  General 

"  Eugene  A.  Smith,  Trial  Attorney 


14  March  1969 

Subject:  Public  Officers  &  Employees;  Conflict  of  Interest;  Contracts 

Between  Member  of  City  Council  and  Municipality 

Requested  by:     Mr.  Donald  L.  Smith 
Raleigh  City  Attorney 

Question:  Is  a  contract  between  a  person  and  a  municipal  corpora- 

tion void,  payments  prohibited,  or  in  violation  of  law  when 
the  person  is  elected  to  the  city  council  subsequent  to 
signing  the  contract  ? 
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Conclusion:  Although  the  contract  was  executed  prior  to  the  person's 

election  to  the  city  council,  further  performance  and  pay- 
ments under  the  contract  apparently  constitute  a  conflict 
of  interest  and  may  subject  the  councilman  to  the  penalty 
provided  by  G.S.  14-234.  It  is  possible  that  the  contract 
would  be  considered  void  by  the  court. 

The  facts  presented  in  a  letter  dated  March  12,  1969,  indicated  that  prior 
to  his  election  as  a  member  of  Raleigh's  City  Council,  the  councilman  had 
entered  into  a  contract  with  the  city  to  furnish  engineering  services. 
Payment  is  made  to  the  engineer  as  work  progresses  and  the  engineer  is 
responsible  for  giving  progress  reports  to  the  city  in  order  that  periodic 
payments  might  be  made  to  the  construction  contractor. 

Although  there  are  several  cases  construing  G.S.  14-230,  no  cases  in 
North  Carolina  or  an  yother  jurisdiction  have  been  found  involving  a 
contract  executed  prior  to  the  person's  election  to  the  city  council. 

In  construing  G.S.  14-234,  the  Supreme  Court  in  Insulation  Co.  v.  Davidson 
County,  243  N.C.  252,  stated  as  follows: 

"That  section  of  the  General  Statutes  provides  that:  'If  any 
person,  appointed  or  elected  a  commissioner  or  director  to  dis- 
charge any  trust  wherein  the  State  or  any  county,  city  or  town 
may  be  in  any  manner  interested,  shall  become  an  undertaker,  or 
make  any  contract  for  his  own  benefit,  under  such  authority,  or 
be  in  any  manner  concerned  or  interested  in  making  such  contract, 
or  in  the  profits  thereof,  either  privately  or  openly,  singly  or 
jointly  with  another,  he  shall  be  guilty  of  a  misdemeanor.'  (In 
addition  the  Act  contains  certain  provisos  which  are  not  pertinent 
here.) 

"The  General  Assembly  is  the  policy-making  agency  of  our 
Government,  and,  in  adopting  this  Act,  it  made  the  condemnation 
of  the  transactions  embraced  within  the  terms  thereof  a  part  of 
the  public  policy  of  the  State  so  as  to  remove  from  public  officials 
the  temptation  to  take  advantage  of  their  official  positions  to 
'feather  their  own  nests'  by  letting  to  themselves  or  to  firms  or 
corporations  in  which  they  are  interested  contracts  for  services, 
materials,  supplies,  or  the  like. 

"The  statute  simply  recognizes  that  'No  man  can  serve  two 
masters.'  Matthew  6:24;  Davidson  v  Guilford,  152  N.C.  436,  67 
S.E.  918;  Snipes  v  Winston,  126  N.C.  374. 

"  'This  law  was  enacted  to  enforce  a  well-recognized  and  salutary 
principle,  both  of  the  moral  law  and  of  public  policy,  that  he  who 
is  entrusted  with  the  business  of  others  can  not  be  allowed  to 
make  such  business  an  object  of  pecuniary  profit  to  himself.' 
5  V  Williams,  153  N.C.  595,  68  S.E.  900. 

"The  prohibition  of  G.S.  14-234  extends  to  an  officer  of  a  corpora- 
tion who  makes  a  contract  between  the  corporation  and  a  munici- 
pality or  board  of  which  he  is  a  member.  S  v  Williams,  supra.  .  .  . 
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"No  man  ought  to  be  heard  in  any  court  of  justice  who  seeks  to 
reap  the  benefits  of  a  transaction  which  is  founded  on  or  arises 
out  of  criminal  misconduct  and  which  is  in  direct  contravention  of 
the  public  policy  of  the  State.  .  .  . 

"Public  office  is  a  public  trust,  and  this  court  will  not  countenance 
the  subversion  thereof  for  private  gain.  Not  only  will  it  declare 
void  and  unenforceable  any  contract  between  a  public  official,  or  a 
board  of  which  he  is  a  member,  and  himself,  or  a  company  in 
which  he  is  financially  interested,  whereby  he  stands  to  gain  by 
the  transaction,  but  it  will  also  deny  recovery  on  a  quantum  meruit 
basis.  In  entering  into  such  contract  a  public  official  acts  at  his 
own  peril  and  must  suffer  the  loss  incident  upon  his  breach  of  his 
public  duty.  He  may  look  in  vain  to  the  courts  to  aid  him  in  his 
efforts  to  recoup  his  losses,  due  to  the  invalidity  of  the  contract, 
on  the  grounds  the  public  agency  which  he  serves  has  been  en- 
riched by  his  misconduct. 

".  .  .  To  put  it  simply,  the  doors  of  the  courts  are  closed  to  any  in- 
dividual, or  firm  in  which  he  is  financially  interested,  who  engages 
in  a  transaction  which  comes  within  the  language  of  the  statute. 
Snipes  v  Winston,  supra;  Davidson  v  Guilford,  supra;  King  v 
Guilford,  152  N.C.  438;  S  v  Williams,  supra.  Annos.  84  A.L.R.  969, 
110  A.L.R.  164,  154  A.L.R.  375;  12  A.J.  498." 

In  S  V  Williams,  153  N.C.  596,  it  is  said : 

"This  law  was  enacted  to  enforce  a  well-recognized  and  salutary 
principle,  both  of  the  moral  law  and  of  public  policy,  that  he  who 
is  entrusted  with  the  business  of  others  can  not  be  allowed  to 
make  such  business  an  object  of  pecuniary  profit  to  himself. 

"This  rule  has  its  foundation  in  scriptural  teaching,  that  no  man 
can  serve  two  masters,  and  is  recognized  and  enforced  in  nearly 
,  all  well-governed  countries.  As  is  said  by  Judge  Dillon:  'The 
application  of  the  rule  may  in  some  instances  appear  to  bear  hard 
upon  individuals  who  have  committed  no  moral  wrong;  but  it  is 
essential  to  the  keeping  of  all  parties  filling  a  fiduciary  character 
to  their  duty,  to  preserve  the  rule  in  its  integrity,  and  to  apply  it 

to  every  case  which  justly  falls  within  its  principle.' 

« 

"Whether  the  defendant  had  actual  knowledge  of  the  transaction 
is  immaterial.  Occupying  the  official  positions  he  held  in  the 
corporate  body  and  in  its  working  department,  the  law  will  hold 
him  to  a  knowledge  of  its  transactions  with  the  city  of  which  he 
was  an  alderman.  The  fact  that  he  retired  from  the  meeting  when 
the  board  of  aldermen  audited  and  paid  the  bill  does  not  change 
the  character  of  the  transaction. 

"Nor  is  it  necessary  to  show  that  defendant  directly  profited  by 
the  contract.  In  Doll  v  State,  45  Ohio  St.,  445,  it  is  held  that: 
*To  become  so  interested  in  the  contract,  it  is  not  necessary  that 
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he  make  profits  on  the  same.  But  it  is  sufficient  if,  while  acting  as 
such  officer,  he  sell  the  property  to  the  city  for  its  use,  or  is 
personally  interested  in  the  proceeds  of  the  contract  of  sale,  and 
received  the  same,  or  part  thereof,  or  has  some  pecuniary  interest 
or  share  in  the  contract.' 

"A  case  directly  in  point  is  Com.  v  DeCamp,  177  Pa.  St.,  112, 
where  it  is  held:  'The  secretary,  who  is  a  stockholder  of  a  corpora- 
tion having  a  contract  for  the  lighting  of  a  city,  is  within  the 
prohibition  of  Crimes  Act,  1860,  sec.  66,  prohibiting  any  council- 
man from  being  interested  in  any  contract  with  the  city,  though 
he  was  elected  councilman  after  the  execution  of  the  contract.' 
Upon  the  special  verdict  the  defendant  was  properly  adjudged 
guilty." 

The  North  Carolina  statute  is  merely  declaratory  of  the  common  law 
which  has  always  been  enforced  strictly  by  the  courts  to  prohibit  public 
officials  from  being  a  party  to  a  contract  with  the  municipality  or  in  any 
manner  receiving  or  being  in  a  position  to  receive  benefits  from  the  body 
of  which  he  is  a  member.  The  courts  will  not  permit  the  rule — that  a  man 
cannot  serve  two  masters — to  be  evaded  by  any  device  or  subterfuge.  The 
good  faith  of  the  parties  is  immaterial.  McQuillin,  Municipal  Corporations, 
Vol.  10,  §§29-97,  et  seq. 

In  the  instant  case,  the  good  faith  of  the  parties  is  not  in  question;  how- 
ever, the  councilman  by  seeking  election  at  the  time  he  was  under  contract 
to  the  city  has  placed  himself  in  a  position  which  the  courts  hold  to  be 
contrary  to  public  policy.  It  is  possible,  therefore,  that  the  court  would 
adjudicate  the  remaining  portion  of  the  contract  void  and  prohibit  further 
payment  by  the  city  to  the  councilman. 

We  have  also  considered  Section  33  of  Chapter  1184,  Session  Laws  of 
1949,  Charter  of  the  City  of  Raleigh,  and  apparently  its  provisions  do  not 
embrace  services  as  are  rendered  under  the  present  contract. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


24  October  1969 

Subject:  Public  Officers  &  Employees;   Conflict  of  Interest;   County 

ABC  Board  Deposit  of  Funds  in  Bank  of  Which  Chairman 
is  President 

Requested  by:     Mr.  Cameron  S.  Weeks 
Attorney  at  Law 

Question:  Would  it  be  a  violation  of  G.S.  14-234  for  a  county  ABC 

board  to  deposit  funds  in  a  bank  whose  president  is  chair- 
man of  the  ABC  board  ? 
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Conclusion:  The   proviso  added   to   G.S.   14-234   by   Chapter   19,   Public 

Laws   of   1929,   exempts   public   officials   from   the   prohibi- 
tions of  G.S.  14-234  who  transact  business  with  banks  or 
,  . '  banking    institutions    in    the    regular    course    of    business, 

when  the  transaction  has  been  authorized  by  the  governing 
board. 

Therefore,  if  the^  county  ABC  board,  by  resolution,  authorizes  the  funds, 
in  the  regular  course  of  business,  to  be  deposited  in  the  bank  in  question, 
then  such  deposits  would  not  be  in  violation  of  G.S.  14-234. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


4  February  1969 

Subject:  Public  Officers  &  Employees;   Conflict  of  Interest;   County 

Commissioners;  Employment  by  County 

Requested  by:     Mr.  Gordon  H.  Greenwood,  Chairman 
Buncombe  County  Commissioners 

Question:  Would  employment  of  a  county  commissioner  in  the  county 

finance  office  constitute  a  conflict  of  interest  under  G.S. 
14-234  ? 

Conclusion:  A  county  commissioner  may  not  be  employed  by  the  county, 

in  another  position,  and  paid  a  salary  from  the  general 
fund.  Such  employment  would  violate  G.S.  14-234  which 
prohibits  a  commissioner  from  making  any  contract  for 
his  own  benefit. 

The  facts  presented  in  a  letter  dated  January  23,  1969,  are  as  follows: 
The  Commissioner  of  Finance  in  Buncombe  County  desires  to  employ  one 
or  two  members  of  the  County  Board  of  Commissioners  on  a  full-time 
basis  and  pay  the  salaries  from  the  general  fund  of  the  county;  however, 
some  doubt  exists  as  to  whether  such  employment  would  be  legal. 

In  the  absence  of  special  legislative  authority,  G.S.  14-234  would  prohibit 
such  employment.  This  section  makes  it  a  misdemeanor  for  any  county 
commissioner  to  make  any  contract  for  his  own  benefit  with  said  county, 
or  be  in  any  manner  concerned,  or  be  in  any  manner  whatsover  interested 
in  such  contract. 

In  State  v  Guilford  County,  152  N.C.  437,  a  member  of  a  county  board 
inspected  a  bridge  for  the  county  and  billed  the  county  for  his  work.  The 
court  held  that  the  contract  was  in  violation  of  the  statutes  and  an  indict- 
able offense.  The  court  further  stated  that  the  principle  involved  is  an 
exceedingly  important  one,  both  in  morals  and  as  to  the  public  welfare,  and 
that  a  member  of  an  official  board  cannot  directly  or  indirectly  contract 
with  the  board  of  which  he  is  a  member. 
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In  Lexington  Insulation  Company  v  Davidson   County,   243   N.C.   252,   the 
Supreme  Court  stated : 

"The  statutory  prohibition  against  an  appointed  or  elected  official 
making  any  contract  for  his  own  benefit  under  authority  of  his 
office  extends  to  an  official  of  a  corporation  who  makes  a  contract 
between  the  corporation  and  a  municipality  or  board  of  which  he 
is  a  member.  G.S.  14-234. 

"A  public  office  is  a  public  trust  and  the  courts  will  not  countenance 
the  subversion  thereof  for  private  gain,  and  therefore  the  courts 
will  not  only  declare  void  and  unenforceable  any  contract  between 
a  public  official,  or  a  board  of  which  he  is  a  member,  and  himself, 
or  a  company  in  which  he  is  financially  interested,  whereby  he 
stands  to  gain  by  the  transaction,  but  will  also  deny  recovery  on 
a  quantum  meruit  basis." 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


3  February  1969 

Subject:  Public   Officers  &   Employees;    Conflict  of   Interest;    Mayor 

and  Housing  Authority  President 

Requested  by:     Honorable  J.  Hayden  Wiggs 
Mayor  of  Selma 

Question:  Would   a   conflict   of   interest   exist   if   a   corporation   built 

and  leased  houses  to  a  housing  authority  of  a  municipality 
when  the  mayor  is  president  and  owner  of  the  corporation? 

Conclusion:  A   conflict   of   interest   may    exist,   within    the    purview    of 

G.S.  14-234,  if  a  corporation  builds  and  leases  houses  to 
a  housing  authority  when  the  mayor  of  the  municipality 
is  the  president  and  owner  of  the  corporation. 

G.S.  14-234  makes  it  a  misdemeanor  for  city  or  county  officials  to  be  in 
any  manner  interested,  or  to  make  any  contract  for  their  own  benefit,  or 
be  in  any  manner  concerned  or  interested  in  making  a  contract,  or  in  the 
profits  thereof,  either  privately,  openly,  singly  or  jointly,  under  his 
authority. 

Although  the  corporation  would  be  contracting  directly  with  the  housing 
authority,  it  is  noted  that  the  housing  authority  is  created  by  the  govern- 
ing body  of  the  municipality.  More  importantly,  the  mayor  appoints  the 
members  of  the  authority  and  has  the  power  to  remove  them  from  office. 
(G.S.  157-4— G.S.  157-8.)  Thus,  indirectly,  the  contract  would  be  with  the 
municipality. 
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Our  research  reveals  no  cases  directly  in  point,  but  the  Supreme  Court 
has  construed  G.S.  14-234  several  times,  employing  the  following  language: 
"The  law  was  enacted  to  enforce  a  well-recognized  and  salutary 
principle,  both  of  the  moral  law  and  of  public  policy,  that  he 
who  is  entrusted  with  the  business  of  others  can  not  be  allowed 
to  make  such  business  an  object  of  pecuniary  profit  to  himself. 
"This  rule  has  its  foundation  in  scriptural  teaching,  that  no  man 
can  serve  two  masters,  and  is  recognized  and  enforced  in  nearly 
all  well-governed  countries.  As  is  said  by  Judge  Dillon:  'The  ap- 
plication of  the  rule  may  in  some  instances  appear  to  bear  hard 
upon  individuals  who  have  committed  no  moral  wrong;  but  it  is 
essential  to  the  keeping  of  all  parties  filling  a  fiduciary  character 
to  their  duty,  to  preserve  the  rule  in  its  integrity,  and  to  apply  it 
to  everycase  which  justly  falls  within  its  principle.'  "  (State  v. 
Williams,  153  N.C.  595,  599.) 

In  S  V  Williams,  supra,  the  defendant  was  a  member  of  the  city  council, 

and  was  president  of  the   corporation  which   contracted  with   the   city   to 

provide  certain  supplies.  The  court  stated: 

"Whether  the  defendant  had  actual  knowledge  of  the  transaction 
is  immaterial.  Occupying  the  official  positions  he  held  in  the 
corporate  body  and  in  its  working  department,  the  law  will  hold 
him  to  a  knowledge  of  its  transactions  with  the  city  of  which  he 
was  an  alderman.  The  fact  that  he  retired  from  the  meeting  when 
the  board  of  aldermen  audited  and  paid  the  bill  does  not  change 
the  character  of  the  transaction. 

"Nor  is  it  necessary  to  show  that  defendant  directly  profited  by 
the  contract.  In  Doll  v  State,  45  Ohio  St.,  445,  it  is  held  that:  'To 
become  so  interested  in  the  contract,  it  is  not  necessary  that  he 
make  profits  on  the  same.  But  it  is  sufficient  if,  while  acting  as 
such   officer,   he   sell   the   property   to   the   city   for   its   use,   or   is 

'  personally  interested  in  the  proceeds  of  the  contract  of  sale,  and 
received  the  same,  or  part  thereof,  or  has  some  pecuniary  interest 
or  share  in  the  contract.' 

"A  case  directly  in  point  is  Com  v  DeCamp,  177  Pa.  St.  112, 
where  it  is  held:  'The  secretary,  who  is  a  stockholder  of  a  corpora- 
tion having  a  contract  for  the  lighting  of  a  city,  is  within  the 
prohibition  of  Crimes  Act,  1860,  sec.  66,  prohibiting  any  council- 
man from  being  interested  in  any  contract  with  the  city,  though 
he  was  elected  councilman  after  the  execution  of  the  contract.' 
Upon  the  special  verdict  the  defendant  was  properly  adjudged 
guilty." 

In  the  absence  of  court  decisions  more  directly  in  point  with  the  facts 
presented,  a  definitive  opinion  cannot  be  expressed;  however,  the  language 
of  the  cited  cases  indicate  that  the  court  may  hold  such  a  contract  to  be 
in  violation  of  G.S.  14-234. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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24  October  1969 

Subject:  Public  Officers  &   Employees;    Conflict  of  Interest;    Mayor 

May  Not  Be  a  Salaried  Employee  of  the  Town 

Requested  by:     Mr.  Bobby  F.  Jones 

Elm  City  Town  Attorney 

Question:  May   the    mayor    of   a    town,    in   the    absence    of    enabling 

legislation,  be  appointed  as  "town  superintendent"  in  order 
to  supervise  the  maintenance  department  and  the  town 
police,  and  be  paid  a  separate  salary  for  these  additional 
duties  ? 

Conclusion:  No.     So    far   as    can    be    ascertained,    the    Charter    of    the 

Town  of  Elm  City  does  not  authorize  the  mayor  to  be 
hired  as  a  salaried  employee,  and  does  not  provide  for 
the  position  of  "town  superintendent".  To  employ  the 
mayor  as  a  salaried  employee  would  appear  to  violate 
G.S.  14-234  which  prohibits  a  public  officer  from  con- 
tracting for  his  own  benefit. 

The  facts  presented  in  letters  dated  September  26,  1969  and  October  22, 
1969,  indicate  that  the  Town  of  Elm  City  would  like  to  impose  duties, 
similar  to  those  of  a  city  manager,  upon  the  mayor.  The  additional  duties 
would  involve  supervising  the  maintenance  department,  and  the  police 
department,  and  this  position  is  referred  to  as  town  superintendent,  and 
the  mayor  would  be  a  salaried  employee  of  the  town. 

Sufficient  facts  are  not  presented  to  determine  whether  the  position  of 
"town  superintendent"  is  a  public  office  so  as  to  raise  the  question  of  dual 
office  holding.  However,  the  facts  confront  us  with  G.S.  14-234,  and  the 
principal  of  law  set  forth  in  Hill  v  Stajisbury,  223  N.C.  193,  that  ad- 
ditional duties  do  not  entitle  a  public  officer  to  additional  compensation. 
In  Davidson  v  Guilford  County,  152  N.C.  437,  a  commissioner  performed 
extra  service,  and  the  court  applied  G.S.  14-234  and  denied  additional 
compensation  saying  "if  he  acted  by  virtue  of  a  contract,  either  express  or 
implied,  with  the  board,  it  was  an  indictable  off'ense,  and  he  was  not 
entitled  to  receive  anything." 

The  case  of  Snipes  v  Winston,  126  N.C.  375,  is  in  point.  A  commissioner 
was  employed  by  the  town  as  "street  boss"  and  paid  a  monthly  salary. 
His  duties  were  to  superintend  construction  and  repair  the  streets  and 
the  sewerage  system.  The  court  held  the  contract  void  as  against  public 
policy.  See  also  Lexington  Insulation  Co.  v  Davidson  County,  243  N.C. 
252,  where  the  court  discusses  G.S.  14-234. 

We  are  enclosing  copies  of  opinions  dated  August  12,  1964  addressed  to 
Mr.  Neil  Finger,  and  September  23,  1969,  addressed  to  Mr.  S.  A.  York, 
which  may  be  helpful. 

Robert  Morgan,  Attorney  General 
-        —   ~      ■  James  F.  Bullock, 

Deputy  Attorney  General 
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11  August  1969 
Subject: 


Eequested  by: 


Question: 


Conclusion: 


Public  Officers  &  Employees;  Conflict  of  Interest;  Municipal 
Board  of  Adjustment  Member  as  Appraiser  and  Real 
Estate  Broker 

Mr.  Knox  Walker 

High  Point  City  Attorney 

Is  a  person  who  is  a  partner  in  a  real  estate  firm  that 
manages  rental  property  for  the  city,  makes  appraisals 
and  purchases  property  for  the  city  prohibited  from  being  a 
member  of  the  board  of  adjustment  under  the  provisions 
of  the  city  charter  which  provides: 

"Nor  shall  any  member  of  the  Governing  Body  or  other 
officer  or  employee  of  the  city  have  any  interest  directly 
or  indirectly  in  any  work,  business  or  contract  wherein  the 
city  is  interested,  or  the  expenses,  price,  or  consideration 
of  which  is  paid  by  the  city  from  its  treasury,  except  such 
members  may  be  a  stockholder  or  director  of  a  corporation 
doing  work  for  or  having  business  with  the  city,  but  in 
such  matters  he  shall  not  vote  or  otherwise  influence  or 
attempt  to  influence  other  members  of  the  Governing 
Body." 

Yes.  A  member  of  the  board  of  adjustment  is  an  officer 
of  the  city,  thus  would  come  within  the  phrase  "other 
officer"  as  used  in  the  charter.  His  activities  as  a 
partner  in  the  real  estate  firm  involves  an  interest  in  work 
wherein  the  city  is  interested,  and  the  price,  expenses  or 
consideration  is  paid  from  the  city  treasury.  The  exception 
contained  in  the  above  charter  provision  apparently  relates 
to  member  of  the  governing  body  and  not  to  "other  officers 
or  employees  of  the  city". 


Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


4  April  1969 
Subject: 

Requested  by: 
Question: 


Public  Officers  &  Employees;  Conflict  of  Interest;  Purchase 
of  Automotive  Parts  from  Member  of  Board  of  County 
Commissioners 

Mr.  Jesse  C.  Sigmon,  Jr. 
Attorney  for  Catawba  County 

May  a  school  board  purchase  automotive  parts  from  a 
dealer  who  is  a  member  of  the  board  of  county  com- 
missioners ? 
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Conclusion:  A    school    board    may    legally    purchase    automotive    parts 

from  a  dealer  who  is  a  member  of  the   board  of  county 
I  commissioners. 

iThe  conflict  of  interest  statute  (G.S.  14-234)  applies  to  those  situations 
where  a  board  of  which  a  member  is  a  dealer  purchases  or  contracts  with 
,the  member's  business  firm.  For  example:  If  the  automotive  dealer  was 
ja  member  of  the  Catawba  County  Board  of  Education,  then  the  conflict  of 
'interest  statute  would  apply.  In  this  case,  however,  the  dealer  involved 
is  a  member  of  the  County  Board  of  Commissioners  of  Catawba  County, 
which  is  a  distinct  and  different  board,  and  in  this  case  the  dealer  would 
not  be  contracting  with  himself.  The  Catawba  County  Board  of  Education, 
therefore,  may  legally  purchase  automotive  parts  from  this  dealer. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


13  March  1970 

Subject:  Public  Officers  &   Employees;   Conflict  of  Interest;    School 

Board  Member  as  Employee  of  Company  Contracting  With 
Board;  Board  Member  as  Shareholder  in  Company  Whose 
Wholly  Owned   Subsidiary  Contracts   With  Board 

Requested  by:     Mr.  Martin  C.  Pannell 

Catawba  County  School  Board  Attorney 

Questions:  (1)     Whether  a  school  board  is  prohibited  from  contract- 

ing with  a  company  which  employs  a  school  board  member  ? 

(2)  Whether  a  school  board  is  prohibited  from  contract- 
ing with  a  wholly  owned  subsidiary  company  of  a  parent 
company  in  which  a  school  board  member  has   stock? 

(3)  If  the  answer  to  either  of  the  above  questions  is  in 
the  affirmative,  whether  non-participation  by  this  board 
member  in  the  awarding  process  of  the  particular  contract 
changes  the  result. 

Conclusions:         (1)     A    school   board    is    not   prohibited    from    contracting 
with  a  company  which  employs  a  member  of  the  board. 

(2)  A  school  board  is  prohibited  from  contracting  with 
a  wholly  owned  subsidiary  company  of  a  parent  company 
in  which  a  school  board  member  has  stock. 

(3)  Non-participation  by  a  school  board  member,  who 
is  an  off'ending  shareholder,  in  the  awarding  process  of  an 
otherwise  proscribed  contract  does  not  change  the  result. 

In  a  letter  of  March  5,  1970,  the  facts  indicate  that  a  county  school  board 
does  business  with  a  subsidiary  company  which  employs  a  school  board 
member.  The  school  board  member  owns  stock  in  the  parent  company  of 
this  subsidiary  company. 
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State  V.  Weddell,  153  N.C.  587,  holds  that  a  school  board  is  not  prohibited 
from  contracting  with  a  company  which  employs  a  member  of  the  board 
The  general  rule  is  that  the  interest  of  a  public  official  as  stockholder  in 
a  corporation  contracting  with  the  public  is  a  prohibited  interest  within  the 
meaning  of  statutory  provisions  prohibiting  a  public  officer  from  being 
interested  in  any  contract  with  the  public,  and  of  the  common  law  principle 
against  such  interest,  of  which  the  statutory  provisions  are  but  an  ex- 
pression. Clearly  a  stockholder  in  a  private  corporation  has  an  interest 
in  its  contracts.  Hardy  v.  Mayor,  etc.,  of  City  of  Gainesville,  121  Ga.  327, 
48  S.E.  921.  Even  a  single  share  in  the  U.S.  Steel  Corporation  would  fall 
within  the  proscription.  State  v.  Kuehule,  85  N.J.L.  220,  88  A.  1085.  See 
also  140  A.L.R.  344. 

Finally  non-participation  by  a  school  board  member,  who  is  an  offending 
shareholder,  in  the  awarding  process  of  an  otherwise  proscribed  contract 
does  not  change  the  result.  State  v.  Williams,  153  N.C.  595. 


Robert  Morgan,  Attorney  General 
Donald  M.  Jacobs,  Staff  Attorney 


23  October  1969 

Subject:  Public  Officers  &  Employees;  Conflict  of  Interest;  Univer- 

sity Employing  a  Member  of  Its  Board  of  Trustees 

Requested  by:     Mr.  Terry  R.  Hutchins 

Director  of  Institutional  Research 
Pembroke  State  University  "      • 

Question:  May  Pembroke  State  University  employ  a  member  of  its 

board  of  trustees  ? 

Conclusion:  No.     The    trustee    would    be    in    violation    of    G.S.    14-234 

which  prohibits  a  member  of  such  a  board  from  being 
interested  in  any  manner,  or  make  a  contract  for  his  own 
benefit  under  his  position,  or  to  be  in  any  manner  con- 
cerned in  making  such  contract,  or  in  the  profits  thereof. 

The  Supreme  Court  has,  in  many  cases,  given  a  strict  construction  to 
G.S.  14-234,  and  made  it  applicable  to  public  officials  generally  by  de- 
claring contracts  between  a  public  official,  or  a  board  of  which  he  is  a 
member  and  himself,  when  he  stands  to  gain  from  such  transaction. 
Lexington  Insulation  Company  v  Davidson  County,  243  N.C.  252. 

Robert  Morgan,  Attorney  General 
~  James  F.  Bullock, 

Deputy  Attorney  General 
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.17  November  1969 


'Subject:  Public   Officers    &    Employees;    Continuation   of   Office    De- 

1  spite  Vacancy;   Injunction;  Appeal  Does  Not  Continue  the 

I  Injunction  Which  Has  Been  Dissolved 

IRequested  by:     Mr.  Francis  M.  Coiner 

Henderson  City  Attorney 

JQuestions:  (1)     When   a   municipal    ordinance    (granting    a    franchise 

for  cable  antenna  television)  requires  two  readings  before 
adoption,  in  conformance  with  G.S.  160-270,  can  such  read- 
ings be  effected  by  one  board  of  city  commissioners  and 
its  duly  elected  successors  in  office,  where  such  readings 
are  separated  by  a  regular  municipal  election  and  the 
membership  of  the  board  is  different  ? 

(2)  If  the  activities  of  a  municipal  board  of  commis- 
sioners have  been  temporarily  restrained  in  the  granting 
of  a  cable  antenna  television  franchise,  and  such  restrain- 
ing order  is  thereafter  dissolved,  subject  to  an  appeal,  can 
the  board  proceed  to  the  required  reading  and  passage  of 
the  franchise  ordinance  under  G.S.  160-270  pursuant  to 
ruling  of  the  trial  judge  removing  restraint  of  action? 

Conclusions:  (1)  Yes.  A  municipal  governing  body  is  generally  con- 
sidered to  be  a  continuous  body,  regardless  of  change  in 
membership.  All  proceedings  lawfully  begun  by  a  preceding 
council  can  be  completed  and  made  effective  by  a  succeeding 
council. 

(2)  An  appeal  from  an  order  dismissing  a  temporary 
injunction  does  not  continue  the  injunction.  Thus  the 
governing  body  may  proceed  with  the  second  reading  of 
the  ordinance. 

Although  our  research  fails  to  reveal  a  North  Carolina  case  relating  to 
the  first  question,  the  case  of  Pegrani  v  Commissioners,  65  N.C.  115,  is 
helpful.  Our  Supreme  Court  held  therein:  A  board  of  county  commissioners 
has  a  perpetual  existence,  continued  by  members  who  succeed  each  other, 
and  the  body  remains  the  same  notwithstanding  a  change  in  the  member- 
ship due  to  an  election. 

The  above  principal  is  generally  applied  to  the  governing  body  of  a 
municipality,  and  it  is  generally  held  that  a  change  in  the  entire  member- 
ship, due  to  expiration  of  term,  does  not  terminate  the  body  and  all  pro- 
ceedings begun  may  be  completed  and  made  effective  by  the  new  members. 
McQuillin,  Municipal  Corporations,  Vol.  4,  Sec.  13.40;  13.46;  62  C.J.S. 
418,  386. 

The  dissolution  of  a  restraining  order  is  in  the  discretion  of  the  trial 
judge  under  G.S.  1-500.  See  Currin  v  Smith,  270  N.C.  108. 
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An  appeal  from  an  order  dismissing  a  temporary  injunction  does  not 
continue  the  injunction.  Retbum  v  Sowyer,  128  N.C.  8;  Harrington  v 
Rawls,  131  N.C.  39;  Clark  v  McQueen,  195  N.C.  714. 

Thus,  in  the  absence  of  some  charter  provision  to  the  contrary,  the 
governing  body  may  proceed  with  the  second  reading,  at  a  regular  meeting, 
and  passage  of  the  ordinance. 

Robert  Morgan,  Attorney  General 
-  James  F.  Bullock, 

Deputy  Attorney  General 


12  February  1970 

Subject:  Public   Officers   &   Employees;    Coroners;    Abolishing   Office 

or  Reducing  Salary  During  Term  of  Office 

Requested  by:     Mr.  Harold  Price,  Chairman 

Alexander  County  Board  of  Elections 

Question:  In  a  county  which  has  not  abolished  the  office  of  coroner 

under  Chapter  152A,  prior  to  its  repeal  as  of  July  1,  1969, 
may  the  board  of  county  commissioners  abolish  the  office 
of  coroner  or  terminate  his  compensation? 

Conclusion:  No. 

The  office  of  coroner  still  exists  in  those  counties  which  were  not  operating 
under  Chapter  152A  of  the  General  Statutes  prior  to  its  repeal  on  July  1, 
1969.  (See  G.S.  130-202.2,  as  amended  by  Chapter  299,  Session  Laws  of 
1969,  and  Chapter  1154,  Session  Laws  of  1967.) 

Although  G.S.  153-48.1  authorizes  the  board  of  county  commissioners  to 
fix  the  salaries  and  other  compensation  paid  county  officers,  whether 
elected  or  appointed,  there  is  a  limitation  imposed  upon  such  authority  by 
G.S.  153-48.2. 

Specifically,  G.S.  153-48.2(3)  provides  that  no  salary,  allowance  or  other 
compensation  being  paid  to  any  officer  elected  by  the  people  shall  be  re- 
duced prior  to  the  expiration  of  the  then  current  term  of  office,  unless 
the  officer  agrees  to  a  reduction  or  a  reduction  is  ordered  by  the  director  of 
local  government  pursuant  to  Article  4  of  Chapter  159  of  the  General 
Statutes. 

In  addition,  the  last  sentence  of  G.S.  153-48.3  provides  that  all  of  the 
limitations  of  this  section,  except  subdivision  (2)  shall  apply  to  any 
elected  officer  of  the  county.  Thus  G.S.  153-48.3  must  be  considered  as 
applicable  and  it  states  that  no  salary  being  paid  a  sheriff  or  register  of 
deeds  under  a  local  act  as  of  July  1,  1969,  shall  be  reduced  so  long  as 
the  person  incumbent  on  that  date  shall  continue  to  hold  the  office  he 
then  holds. 
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|The  facts  presented  in  a  letter  of  February  5  indicate  that  the  Coroner 
of  Alexander  County  was  elected  by  the  people  for  a  term  of  four  years 
expiring  on  December  7,  1970. 

Construing  the  above  statutes,  it  appears  that  if  the  salary  of  the 
Coroner  was  fixed  by  a  local  act  of  the  General  Assembly  as  of  July  1, 
1969,  the  Board  of  County  Commissioners  have  no  authority  to  reduce 
or  stop  such  salary  so  long  as  the  person  who  was  Coroner  on  July  1, 
1969  continues  to  hold  that  office.  (G.S.  153-48.3.) 

If  the  compensation  is  provided  other  than  by  local  act,  then  G.S.  153-48.2 
would  be  applicable  and  the  salary  for  the  incumbent's  current  term  could 
not  be  reduced  except  as  provided  therein.  (See  G.S.  153-48.2  for  pro- 
cedure to  fix  the  salary  for  officers  to  be  elected  in  election  years.) 

If  the  office  of  Coroner  is  to  be  abolished  in  the  county,  such  can  only  be 
accomplished  by  the  General  Assembly  of  North  Carolina. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


20  April  1970 
Subject: 


Public    Officers    &    Employees;    County    Officers; 
Authority  to  Increase  in  Election  Year 


Salaries; 


Requested  by:     Mr.  Dallas  W.  McPherson 
Greene  County  Attorney 

Question:  In  an  election  year  for  the  office  of  sheriff,  may  the  county 

commissioners  increase  the  salary  of  the  sheriff  without 
strict  compliance  with  the  provisions  of  G.S.  153-42.2,  to 
wit,  a  resolution  passed  at  least  14  days  before  the  dead- 
line for  filing  notice  of  candidacy  ? 

Conclusion:  No.     If  the   sheriff's  salary  is  to  be  increased   during   an 

election  year  for  that  office,  the  resolution  must  be  passed 
at  least  14  days  before  the  deadline  for  filing  notice  of 
candidacy.  The  resolution  increasing  the  salary  is  effective 
for  the  next  succeeding  fiscal  year,  and  the  appropriation 
for  the  salary  fixed  in  the  resolution  is  to  be  included  in 
the  annual  budget  resolution  for  the  fiscal  year  beginning 
July  1  of  that  year.  Thus,  it  appears  that  the  sheriff's 
salary  may  not  be  increased  for  the  fiscal  year  1970-71, 
since  the  resolution  was  not  passed  as  required  by  statute. 


Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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Subject: 


Requested  by: 


Conclusion: 


Public  Officers  &  Employees;  Double  Office  Holding;  ABC 
Board  Member;  Magistrate  of  District  Court 


Mr.  Thomas  B.  Griffin 
Lenoir  County  Attorney 


•n 


A  member  of  the   county  ABC  board   is   a  public   officer,  \ 
and  a  magistrate  of  the  district  court  is  a  public  officer,  | 
and  one  person  may  not  hold  both  offices  at  the  same  time  fl'' 
under  the   prohibition   of   Article   XIV,    Section   7,   of   the 
North  Carolina  Constitution. 

Under  the  rules  announced  in  Edwards  v  Board  of  Edu- 
cation, 235  N.C.  at  page  351,  the  acceptance  of  a  second 
office  automatically  and  instantaneously  vacates  the  first 
office.  ' 


Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


19  February  1969 

Subject:  Public  Officers  &  Employees;  Double  Office  Holding;  ABC 

Store  Employee;  Conflict  of  Interest 

Requested  by:     Mr.  L.  A.  Grooms,  Chairman 

Lincoln  County  Board  of  Elections 

Question:  Is  an  employee  of  an  ABC  store  prohibited  from  running 

(  j^  for   office   in   a   town   election   by   virtue   of   Article   XIV, 

Section  7,  of  the   North   Carolina  Constitution? 

Conclusion:  The   provisions   of   Article   XIV,   Section   7,   of   the   North 

Carolina  Constitution  apply  only  to  public  officers  and 
not  to  mere  employees  whose  duties  do  not  embrace  the 
discharge  of  some  function  of  the  sovereign  authority  of 
the  State.  A  mere  employee  of  an  ABC  board  is  not  con- 
sidered a  public  officer  within  the  meaning  of  Article  XIV, 
Section  7. 

An  employee  of  a  local  ABC  store  holds  a  position  of  employment  only 
and  does  not  have  delegated  to  him  functions  of  the  sovereign  authority 
of  State  government.  The  North  Carolina  Supreme  Court  has  distinguished 
an  office  from  employroent  by  stating  that  an  office  involves  delegation 
to  an  individual  of  some  of  the  sovereign  functions  of  the  government  to 
be  exercised  by  him  for  the  benefit  of  the  public,  and  it  is  this  feature 
of  the  public  office  which  distinguishes  it  from  mere  empolyment  or  contract. 
(Eliason  v  Coleman,  86  N.C.  236;  Barnhill  v  Thompson,  122  N.C.  493.) 
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In  a  situation  where  the  employee  is  employed  by  a  municipal  ABC  board 
and  the  governing  body  of  the  board  sets  the  salary  of  the  employee,  a 
conflict  of  interest  could  arise  under  G.S.  14-234,  if  the  employee  was 
elected  to  the  town  governing  body. 

Robert  Morgan,  Attorney  General 
/  James  F.  Bullock, 

Deputy  Attorney  General 


I  28  May  1970 

Subject:  Public  Ofl5cers  &  Employees;   Double  Office  Holding;   City 

Policeman  Serving  Two  Towns 

Requested  by:     Mr.  Thomas  G.  Dill 

Sharpsburg  Town  Attorney 

Question:  May  a  town  police   officer   serve   in  this  capacity   in  two 

towns  without  violating  Article  XIV,  Section  7,  North 
Carolina  Constitution,  and  what  is  the  effect  of  his  ac- 
ceptance of  the  second  office  ? 

Conclusion:  A  police  officer  is  a  public  officer  within  the  meaning  of 

Article  XIV,  Section  7,  North  Carolina  Constitution  and 
one  person  may  not  serve  two  towns  as  as  police  officer. 
The  acceptance  of  the  second  office  operates  ipso  facto  to 
vacate  the  first  office,  but  he  may  continue  in  the  second 
office. 

In  State  v  Hord,  264  N.C.  149,  it  was  held  that  a  policeman  is  a  public 
officer.  See  Barlow  v  Benfield,  231  N.C.  663;  Foard  v  Hall,  111  N.C.  369. 
The  policeman  is  an  officer  of  the  municipality.  Dual  office  holding  is  pro- 
hibited by  Article  XIV,  Section  7  of  the  North  Carolina  Constitution. 

When  a  person  accepts  a  second  office,  he  automatically  and  instantly 
vacates  the  first  office  and  he  does  not  thereafter  act  as  either  a  de  jure 
or  de  facto  officer  in  performing  functions  of  the  first  office.  State  v 
Cook,  273  N.C.  377. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


11  August  1969 
Subject: 


Requested  by: 


Public  Officers  &  Employees;  Double  Office  Holding;  Com- 
missioner Serving  as  Member  of  Welfare  Board,  Trustee 
of  Technical  Institute,  Member  of  North  Carolina  Depart- 
ment of  Mental  Health 

Mr.  F.  P.  Bodenheimer,  Jr.,  Vice  President 
First-Citizens  Bank  and  Trust  Company 
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Question:  Is  it  a  violation  of  Article  XIV,  Section  7,  North  Carolini 

Constitution,    for   a    county    commissioner    to    serve    as 
member  of  the  board  of  welfare,  trustee  of  technical  in- 
stitute, and  North  Carolina  Department  of  Mental  Health^ 

Conclusion:  Yes.     Membership    on    either    the    board    of    county    com 

missioners,  board  of  welfare,  trustee  of  a  technical  in 
stitute  or  the  North  Carolina  Department  of  Mental  Health 
would  be  considered  a  public  office.  Membership  on  the' 
board  of  welfare  and  trustee  of  technical  institute  comes 
within  the  exception  to  Article  XIV,  Section  7  since  such 
positions  are  classified  as  commissioners  for  a  public 
charity.  However,  this  office  has  held  that  a  person  may 
not  serve  at  the  same  time  as  a  member  of  the  North 
Carolina  Department  of  Mental  Health  and  as  a  member 
of  the  county  board  of  commissioners  as  this  would  con- 
stitute double  office  holding  under  Article  XIV,  Section  7 
of  the  State  Constitution. 


Robert  Morgan,  Attorney  General 
James  F,  Bullock, 
Deputy  Attorney  General 


13  August  1969 
Subject: 


Requested  by: 


Questions : 


Conclusions : 


Public  Officers  &  Employees;  Double  Office  Holding; 
County  Auditorium  Commissioner  and  Board  of  Education 
Member;  Member  of  Town  Council  and  County  Joint  Plan- 
ning Board 

Mr.  Heman  R.  Clark 
Cumberland  County  Attorney 

(1)  May  a  member  of  the  Cumberland  Memorial  Audi- 
torium Commission  also  serve  as  a  member  of  the  County 
Board  of  Education  without  violating  Article  XIV,  Section  7 
of  the  North  Carolina  Constitution,  which  prohibits  double 
office  holding  ? 

(2)  May  a  member  of  the  Town  Council  also  serve  on  the 
County  Joint  Planning  Board  in  view  of  Article  XIV, 
Section  7  of  the  State  Constitution  ? 

(1)  The  powers  and  duties  conferred  upon  the  Cumber- 
land Memorial  Auditorium  Commission  by  the  General 
Assembly  of  North  Carolina  involve  the  exercise  of  a 
portion  of  the  sovereign  power  of  the  State,  and  thus  its 
members  are  public  officers  within  the  meaning  of  Article 
XIV,  Section  7  of  the  State  Constitution. 

(2)  If  the  Joint  Planning  Board  was  created  under  G.S. 
153-266.12   and   G.S.   153-9(40),   the   member  of  the   Town 
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Council  may  serve  thereon,  since  such  Planning  Board 
merely  makes  studies,  prepares  plans  and  presents  its 
zoning  plan  to  the  County  Commissioners  for  adoption 
or  rejection.  However,  a  member  of  a  planning  and  zoning 
commission  created  under  Article  20,  Chapter  153,  would 
be  a  public  officer  and  such  person  could  not  serve  at  the 
same  time  as  a  town  councilman. 

"  I  To  constitute  an  office,  the  position  must  have  been  created  by  the  Con- 

*  I  stitution  or  statutes  of  the  State,  or  the  sovereign  power  must  have  been 
'  '  delegated  to  an  inferior  body  which  has  the  right  to  create  the  position 
'■  •  in  question.  The  essential  factor  in  determining  whether  a  position  is  a 

•  public   office   is   the  fact   that   the   duties   of   the   incumbent   involves   the 

■  exercise   of   some   portion   of  the   sovereign  power.   A   public   office   is   an 

■  agency  from  the  State,  and  the  person  whose  duty  it  is  to  perform  this 
agency's  duties  is  a  public  office.   Clark  v   Stanley,   66   N.C.   59;    State   v 

'  Smith,  145  N.C.  476;  State  v  Hord,  264  N.C.  155. 

The  Legislature,  by  Chapter  1032,  Session  Laws  of  1963,  authorized  an 
election  to  be  held  in  Cumberland  County  to  determine  whether  two  million 
dollars  bond  issue  should  be  made  and  taxes  levied,  under  the  County 
Finance  Act,  for  the  purchase  of  land,  construction,  equipping  and  furnish- 
ing a  public  auditorium  for  Cumberland  County. 

The  bond  issue  was  passed  by  the  voters  of  Cumberland  County,  and  by 
Chapter  360,  Session  Laws  of  1965,  the  Legislature  created  the  Cumber- 
land County  Memorial  Auditorium  Commission  to  provide  for  the  manage- 
ment and  beneficial  use  of  the  facility.  Members  of  the  Commission  have 
a  term  of  office,  have  sole  power  and  authority  over  the  operation  of  the 
facilities,  sets  admission  fees,  receives  and  expends  funds,  within  the 
budget  approved  by  the  Commission,  hires  employees,  is  a  body  corporate 
with  power  to  sue  and  be  sued,  authorized  to  contract,  rent,  hold  transfer 
and  convey  property,  and  generally  spends  tax  funds  to  carry  out  a  public 
function  for  the  benefit  of  the  general  public. 

A  county  planning  or  joint  board  created  under  G.S.  153-266.14  and 
G.S.  153-9(40)  merely  makes  studies,  promulgates  a  zoning  plan  and 
submits  such  plan  to  the  County  Commissioners  who  must  hold  a  public 
hearing  and  either  adopt  or  reject  the  plan  with  modifications.  Members 
of  such  a  planning  board  would  not  be  considered  public  officers.  However, 
members  of  a  planning  and  zoning  commission  created  under  Article  20, 
Chapter  153,  possess  powers  which  would  constitute  them  public  offices. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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13  January  1969 

Subject:  Public     Officers     &     Employees;     Double     Office     Holding; 

County  Board  of  Welfare  Chairman 

Requested  by:     Mr.  W.  B.  Gardner,  Administrator 
Town  of  Edenton 

Conclusion:  A  chairman  of  a  county  board   of  welfare   is   a  commis- 

sioner of  public  charities  under  the  exemption  clause  of 
Article  XIV,  Section  7  and  therefore  does  not  come  within 
the  double  office  holding  prohibition  of  the  Constitution. 

Previous  opinions  of  this  office  are  to  the  effect  that  a  chairman  of  a 
county  board  of  welfare  may  hold  another  public  office  without  violating 
Article  XIV,  Section  7,  of  the  North  Carolina  Constitution,  since  the 
chairman  of  a  county  board  of  welfare  is  considered  a  commissioner  of 
public  charities  under  the  exemption  clause  of  Article  XIV,  Section  7. 

-  Robert  Morgan,  Attorney  General 

James  F.  Bullock, 
Deputy  Attorney  General 


5  March  1969 

Subject:  Public     Officers    &     Employees;     Double     Office     Holding; 

County  Registrar  and  Judges  Serving  in  Municipal  Elec- 
tions 

Requested  by:     Mr.  H.  Foster  Mintz,  Chairman 

Brunswick  County  Board  of  Elections 

Questions:  (1)     Would  it  constitute  double  office  holding  for  county 

registrars  and  judges  of  elections  to  serve  in  such  capacity 
'      '•       i.  in  municipal  elections  ? 

(2)  Would  acceptance  of  the  second  office  vacate  the  first 
office? 

Conclusions:  (1)  Yes.  In  the  absence  of  a  statute  authorizing  the 
county  board  of  elections  to  conduct  municipal  elections, 
a   county   registrar   or   judge    of    elections    would    be    pro- 

,,.  ,.  hibited   from   serving   as   a   municipal   registrar   or   judge 

under  Article  XIV,  Section  7,  of  the  North  Carolina  Con- 
stitution. 

(2)  Yes.  The  acceptance  of  a  second  office  under  State 
government  automatically  and  instantaneously  vacates  the 
first  office,  and  the  acts  of  the  person  thereafter,  with 
reference  to  the  first  office,  are  void. 

From  a  letter  dated  March  4,  1969,  it  appears  that  persons  who  had  been 
appointed  for  a  term  of  two  years  as  judges  and  registrars  of  elections 
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by  the  Brunswick  County  Board  of  Elections  have  subsequently  been  ap- 
pointed and  served  in  a  similar  capacity  in  municipal  elections  without 
having  resigned  as  county  election  officials. 

Article  XIV,  Section  7,  of  the  North  Carolina  Constitution  prohibits  a 
person  from  holding  two  offices  or  places  of  trust  at  the  same  time,  except 
those  offices  therein  exempted. 

G.S.  163-41  provides  that  no  person  shall  be  appointed  as  a  precinct 
official  who  holds  any  office  or  place  of  trust  under  the  United  States,  the 
State  of  North  Carolina,  or  any  political  subdivision  thereof. 

The  duties,  powers,  and  authority  of  municipal  registrars  and  judges  of 
elections  are  the  same  as  those  of  county  precinct  officials. 

It  is  clear  that  registrars  and  judges  of  elections,  either  county  or  muni- 
cipal, are  public  officers,  appointed  to  carry  out  a  portion  of  the  sovereign 
authority  in  holding  elections  under  State  laws.  (Chapter  163  of  the  General 
Statutes  of  North  Carolina;  State  v  Nicholson,  102  N.C.  465.) 

The  effect  of  accepting  a  second  office  has  been  stated  by  the  Supreme 
Court  in  Edwards  v  Board  of  Education,  235  N.C.  345,  as  follows: 

"Where  one  holding  a  first  office  under  the  State  violates  Article 
XIV,  Section  7,  of  the  North  Carolina  Constitution  by  accepting 
a  second  office  under  either  the  State  or  the  United  States  without 
surrendering  the  first  office,  he  automatically  and  instantly  vacates 
the  first  office,  and  he  does  not  thereafter  act  as  either  a  de  jure 
or  a  de  facto  officer  in  performing  functions  of  the  first  office  be- 
cause he  has  neither  right  nor  color  of  right  to  it." 

Those  persons  who  were  appointed  by  the  County  Board  of  Elections  as 
registrars  and  judges  of  elections  and  who  have  subsequently  been  ap- 
pointed by  the  municipality  as  registrars  and  judges  of  municipal  elec- 
tions, have  vacated  their  county  office  under  the  rule  announced  in  the 
case  cited  above. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

5  May  1969 

Subject:  Public     Officers     &     Employees;     Double     Office     Holding; 

General  Assembly  Member  Serving  as  Trustee  of  State 
Colleges  and  Universities;  Commissioners  of  Public 
Charities 

Requested  by:     Senator  Herman  Moore 

Question:  Is  it  a  violation  of  Article  XIV,  Section  7,  of  the  North 

Carolina  Constitution,  which  prohibits  dual  office  holding, 
for  a  member  of  the  General  Assembly  to  serve  at  the 
same  time  as  a  trustee  of  a  State  college  or  university  ? 
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Conclusion:  Although    a    member    of    the    General    Assembly    and    a 

trustee  of  a  State  college  or  university  are  public  officers 
within  the  meaning  of  Article  XIV,  Section  7,  of  the 
North  Carolina  Constitution,  the  universities  and  State 
colleges  are  public  charities  and,  therefore,  a  trustee  of 
these  institutions  is  a  commissioner  of  public  charities 
and  comes  within  the  exemptive  proviso  in  Section  7  of 
the  Constitution.  Thus,  a  commissioner  of  public  charities 
may  hold  another  public  office  without  violating  Article 
XIV,  Section  7,  of  the  State  Constitution. 

In  a  letter  dated  April  29,  1969,  Senator  Herman  A.  Moore  requested  this 
office  to  determine  whether  a  legislator  could  serve  simultaneously  on  the 
board  of  trustees  of  a  public  college  or  university  in  view  of  the  dual 
office  holding  proscription  of  Article  XIV,  Section  7,  of  the  North  Carolina 
Constitution.  The  determinative  answer  depends  upon  a  proper  classifica- 
tion of  the  trustees  of  a  public  college  or  university. 

On  February  23,  1937,  Attorney  General  Seawell,  later  Chief  Justice  of 
the  North  Carolina  Supreme  Court,  expressed  an  opinion  on  the  question 
as  follows: 

"In  answering  your  inquiry  on  the  above  subject,  I  may  say  that 
a  number  of  private  requests  have  been  made  to  this  department 
for  a  ruling  on  the  question,  which  inquiries  I  have  not  thought 
proper  to  answer.  It  has  been  a  rule  of  this  office,  established  long 
before  I  became  connected  with  it,  to  render  no  opinions  to  private 
inquirers,  especially  on  controverted  matters  and  where  an  answer 
to  the  inquiry  was  not  imperatively  demanded  in  the  public  in- 
terest. I  am  glad,  however,  to  answer  your  official  inquiry  as 
best  I  may. 

"Dean  Van  Hecke,  of  the  University  Law  School,  has  written  a 
letter  upon  the  subject,  which  you  have  doubtless  seen.  The  posi- 
tion taken  in  that  letter  is,  I  think,  correct,  and  I  might  write 
you  more  briefly  except  for  the  necessity  of  having  a  considered 
opinion  in  the  files  of  this  office  for  future  reference. 

"The  answer  to  your  inquiry  turns  upon  a  proper  classification  of 
the  positions  mentioned  in  your  letter,  namely.  Trustees  of  the 
University  and  of  the  State  Hospitals  and  other  charitable  in- 
stitutions. 

"I  consider  first  the  position  or  place  of  Trustee  of  the  University 
of  North  Carolina,  as  most  of  the  inquiries  relate  to  that  position. 
The  Constitution  of  North  Carolina,  Article  XIV,  Section  7,  reads 
as  follows: 

"  '7.  Holding  Office.  No  person  who  shall  hold  any  office  or  place 
of  trust  or  profit  under  the  United  States,  or  any  department 
thereof,  or  under  this  State,  or  under  any  other  state  or  govern- 
ment, shall  hold  or  exercise  any  other  office  or  place  of  trust 
or  profit  under  the   authority  of  this   State,   or  be   eligible   to   a 
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seat  in  either  house  of  the  General  Assembly:  Provided,  that 
nothing  herein  contained  shall  extend  to  officers  in  the  militia, 
justices  of  the  peace,  commissioners  of  public  charities,  or  com- 
missioners for  special  purposes.' 

"Similar  provisions  were  contained  in  former  Constitutions,  and 
amendments  thereto,  and  the  proviso  is  of  long  standing  and  has 
been  considered  in  some  of  the  opinions  herein  cited. 

"That  the  position  or  place  of  Trustee  of  the  University  is  an 
office,  as  defined  in  this  section  of  the  Constitution,  is  conceded; — 
Clark  V  Stanley,  66  N.C.  60;  Welker  v  Bledsoe,  68  N.C.  457;  but, 
in  my  opinion,  the  weight  of  authority  strongly  supports  the  posi- 
tion that  Trustees  of  the  University  are  such  officers  as  come 
within  the  exceptive  proviso  in  this  section  of  the  Constitution, 
and  must  be  classed  as  commissioners  of  public  charities  within 
its  meaning. 

"In  fact,  it  seems  rather  clear  that  the  framers  of  the  Constitution 
had  in  mind  the  fact  that  those  who  by  reason  of  outstanding 
qualities  of  character,  intelligence,  sound  judgment  and  adminis- 
trative ability  almost  inevitably  would  be  chosen  for  public  office 
of  one  sort  or  another,  and  did  not  wish  to  deprive  institutions 
like  the  University  of  North  Carolina,  and  other  public  institutions 
of  the  same  general  class,  of  the  service  of  such  men  in  positions 
which,  however  important  and  honorable,  are  not  remunerative. 
So,  if  our  classification  is  correct,  the  holding  of  another  office 
or  place  of  trust  or  profit  under  the  United  States,  or  any  depart- 
ment thereof,  or  under  this  State  or  under  any  other  state  or 
government'  would  not  make  such  officer  ineligible  to  serve  as 
Trustee  of  the  University. 

"This  question  is  not  presented  directly  in  any  of  the  opinions  of 
the  State  Court  which  have  been  suggested  to  me  as  determinative 
of  the  matter.  As  far  as  I  am  able  to  discover,  our  Supreme  Court 
has  never  held  that  a  Trustee  of  the  University  was  such  an 
officer  as  would  preclude  him  from  holding  another  office;  and  an 
examination  of  the  cases  on  the  subject  rather  leads  to  the 
contrary  conclusion. 

"In  Welker  v  Bledsoe,  68  N.C.  457,  the  question  before  the  Court 
was  one  of  quo  warranto  'to  determine  who  constitute  the  proper 
and  legal  Board  of  Directors  of  the  Penitentiary.'  Article  XIV, 
Section  7  of  the  Constitution,  as  it  then  stood,  in  which  the 
proviso  is  the  same  as  that  in  the  present  Constitution,  was  cited, 
and  by  way  of  illustration  the  Trustees  of  the  University,  the 
Directors  of  the  Penitentiary,  of  the  Lunatic  Asylum,  and  the 
Institution  for  the  Deaf,  Dumb  and  Blind,  were  referred  to  as 
public  officers.  It  will  be  noted  here  that  in  this  immediate  context 
the  expression  'Commissioners  of  Public  Charities'  is  printed  in 
italics.  The  opinion  in  this  case  certainly  does  not  hold  that  the 
position  or  office  of  trustee  of  the  University  is  offensive  to  the 
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constitutional  provision  in  question,  but,  on  the  contrary,  it  seems 
clear  that  the  effect  of  this  opinion  is  to  place  Trustees  of  the 
University,  Directors  of  the  Penitentiary,  or  the  Lunatic  Asylum, 
and  the  Institution  for  the  Deaf,  Dumb  and  Blind,  in  the  same 
category  of  public  offices,  to-wit,  Commissioners  of  Public  Charities. 
This  seemed  so  obvious  to  Chief  Justice  Pearson,  who  wrote  the 
opinion  for  the  Court,  that  he  did  not  deem  it  necessary  to 
elaborate  or  explain. 

"Educational  institutions  maintained  at  public  expense,  in  which 
free  tuition  is  in  whole  or  in  part  given  to  the  students,  have  been 
usually  classified  as  'charitable  undertakings.'  Wachovia  Bank  & 
Trust  Co.  V  Ogburn,  181  N.C.  324;  State  v  McGowan,  37  N.C.  9; 
Keith  V  Scales,  124  N.C.  497,  32  S.E.  809. 

"The  common  acceptation  of  the  term  'charity'  as  almsgiving, 
is  entirely  too  narrow  to  comprise  the  more  comprehensive 
classification  given  to  the  term  'public  charities,'  as  that  ex- 
pression was  understood  at  the  time  of  the  adoption  of  our  several 
constitutions  and  amendments  thereto  relating  to  this  subject;  and 
the  expression  as  used  in  the  Constitution,  Article  XIV,  Section  7, 
must  necessarily  retain  the  same  historic  implications.  State  v 
Knight,  169  N.C.  333. 

"At  the  common  law,  in  the  English  statutes,  and  in  the  earlier 
laws  of  this  country,  the  original  conception  of  'public  charities* 
included  free  public  education,  and  I  find  nothing  in  our  Reports 
indicating  a  contrary  purpose  in  the  use  of  the  term. 

"As  early  as  the  year  1600,  public  education  through  schools  and 
universities  was  considered  as  being  a  'charitable  purpose'  (43 
Eliz.  c.  4)  and  it  is  still  so  regarded  in  English  law; —  ex  parte 
University  College  of  North  Wales  (1909),  78  LJKB,  p  316; 
Dexter  v  Harvard  College,  176  Mass.  192;  College  for  Women  v 
•  Calvert,  87  Conn.  421;  Words  and  Phrases,  Vol.  6,  p  5779;  Keith  v 
Scales,  supra;  Welker  v  Bledsoe,  supra;  Wachovia  Bank  &  Trust 
Co.,  supra;  State  v  McGowan,  supra;  Barden  v  Atlantic  etc.  RR 
Co.,  152  N.C.  318,  327,  67  S.E.  971. 

"It  is  true  that  in  many  statutes  the  subjects  included  in  the 
.  general  term  'public  charities'  have  been  separately  catalogued 
for  the  purpose  of  clarity,  and  have  been  differently  treated, 
particularly  with  respect  to  the  administration  of  tax  exemption 
laws.  An  examination  of  such  statutes  will  show  that  distinctions 
were  made  only  for  the  purposes  of  the  including  act  in  which 
they  were  mentioned. 

"I  might  say  further  that  the  Legislature  has  proceeded  at  its 
every  session  for  more  than  a  generation  to  elect  Trustees  of  the 
University  and  Trustees  of  the  various  other  institutions  men- 
tioned in  your  letter,  and  have  so  elected  men  holding  almost 
every  sort  of  other  office  created  by  law.  This  affords  an  ad- 
ministrative   and   a    legislative    interpretation    of    the    law    which 
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would  have  great  weight  with  the  Court  in  construing  the  section 
of  the  Constitution  here  considered. 

"I  do  not  think  it  is  necessary  to  consider  separately  Trustees  of 
the  State  Hospitals  and  other  charitable  institutions,  as  these 
are  obviously  included  in  the  foregoing  reasoning. 

"I  am  of  the  opinion,  therefore,  that  the  office  of  Trustees  of  this 
University,  the  office  of  Trustee  of  the  various  State  Hospitals, 
and  other  charitable  institutions  mentioned  in  your  letter,  may  be 
held  lawfully  by  a  person  holding  any  other  public  office,  without 
infringement  of  Article  XIV,  Section  7  of  the  State  Constitution." 

Current  research  aifords  no  compelling  reason  to  overrule  the  opinion 
expressed  by  the  learned  former  Attorney  General. 

The  North  Carolina  Supreme  Court  stated  in  University  of  N.C.  v 
Maultsby,  43  N.C.  257,  that  the  University  is  a  public  institution  and  body 
politic,  subject  to  legislative  control,  and  that  the  University  was  founded 
by  the  State  on  the  public  funds  and  for  a  general  public  charity.  The 
Court  further  held  that  donations  to  the  University  did  not  alter  the 
nature  nor  the  character  of  that  corporation. 

Again,  in  University  v  Railroad,  76  N.C.  103,  the  Court  stated:  "It  has 
been  heretofore  decided  that  the  University  is  a  public  institution  and 
body  politic,  founded  by  the  State  on  the  public  funds  and  for  a  general 
public  charity." 

The  Constitution  of  1868,  as  amended  in  1871-73,  returned  the  election 
of  University  trustees  to  the  Legislature.  The  authority  of  that  body  to 
make  direct  appointments  of  trustees  was  questioned  and  decided  in 
University  v  Mclver,  72  N.C.  77,  wherein  the  Court  wrote: 

"In  conferring  upon  the  General  Assembly  the  power  to  provide 
for  the  election  of  trustees  the  whole  power  of  the  Constitution 
upon  the  subject  was  exhausted,  and  the  Legislature  became 
clothed  with  the  supreme  power,  unless  it  may  be  limited  by  other 
parts  of  the  Constitution.  It  is  no  argument  to  urge  that  it  was 
indelicate  for  the  same  body  which  provided  for  the  election  of 
trustees  afterwards  to  proceed  itself  to  make  the  election;  for  it 
is  a  question  of  power  and  not  one  of  etiquette  in  its  exercise. 
But  even  here  we  have  innumerable  examples  in  the  political 
history  of  this  country  where  both  constitutional  and  legislative 
bodies  have  first  created  offices  and  then  proceeded  to  fill  them, 
even  out  of  the  members  of  the  very  bodies  which  created  the 
offices.  This  is  not  unusual  in  American  history." 

Article  XIV,  Section  7,  of  the  Constitution  was  amended  at  the  same  time 
the  power  to  appoint  trustees  was  returned  to  the  Legislature,  and  con- 
tained essentially  the  same  language  as  presently  constituted.  It  may  be 
reasonably  assumed  that  the  Court  was  cognizant  of  the  constitutional 
prohibition  against  legislators  holding  two  offices  when  it  indicated  in 
Mclver,  supra,  that  members  of  the  legislative  body  could  be  appointed  as 
trustee. 
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G.S.  116-4  provides: 

"The  members  of  the  board  of  trustees  of  the  University  or  other 
State  institutions  of  North  Carolina  shall  be  deemed  commissioners 
of  public  charities  within  the  meaning  of  the  proviso  to  section 
seven  of  Art.  XIV  of  the  Constitution  of  North  Carolina." 

Of  course,  the  Legislature  cannot  by  such  enactment  override  a  constitu- 
tional provision.  In  the  final  analysis  it  is  the  Court  which  construes  the 
Constitution  and  determines  what  positions  are  offices  within  the  meaning 
of  Article  XIV,  Section  7,  of  the  Constitution.  A  legislative  act  and 
legislative  construction  of  its  meaning  is  entitled  to  peculiar  respect,  and 
the  presumption  is  in  favor  of  constitutionality.  A  statute  will  not  be 
declared  unconstitutional  unless  such  conclusion  is  so  clear  that  no 
reasonable  doubt  can  arise.  Gardner  v  Reidsville,  269  N.C.  581. 

In  the  absence  of  a  decision  of  the  North  Carolina  Supreme  Court  holding 
that  a  legislator  may  not  serve  simultaneously  on  the  board  of  trustees 
of  a  public  college  or  university,  the  authorities  compel  the  conclusion 
that  such  colleges  and  universities  are  public  charities,  and  that  a  person 
serving  as  trustee  should  be  considered  as  a  "commissioner  of  public 
charities"  as  that  term  is  used  in  Article  XIV,  Section  7,  of  the  Constitution. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


12  November  1969 

Subject:  Public     Officers     &     Employees;     Double     Office     Holding; 

Housing  Authority;  County  Commissioner  Serving  as 
Housing  Authority  Commissioner 

Requested  by:     Mr.  E.  Bruce  Beasley,  III 

Mid-East  Economic  Development  Commission 

Question:  May  a  county  commissioner   serve   as   a   commissioner   of 

a  regional  housing  authority  created  under  G.S.  157-36, 
without  violating  Article  XIV,  Section  7  of  the  North 
Carolina  Constitution  ? 

Conclusion:  No.     The   positions   of   county   commissioner   and   commis- 

sioner of  a  regional  housing  authority  are  public  offices 
within  the  meaning  of  Article  XIV,  Section  7  of  the  State 
Constitution,  therefore,  one  person  may  not  hold  both 
positions  at  the  same  time. 

Although  G.S.  157-33  was  amended  by  the  1969  General  Assembly  so  as 
to  permit  a  board  of  county  commissioners  to  serve  ex  officio,  as  a  county 
housing  authority  in  lieu  of  appointing  a  housing  authority,  no  similar 
provision  is  contained  in  G.S.  157-36.  In  the  absence  of  statutory  authority 
for  a  county  commissioner  to  serve,  ex  officio,  as  a  commissioner  of  the 
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regional  housing  authority,  the  county  commissioner  would  be  in  violation 
I  of  the  Constitution  which  prohibits  a  person  from  holding  two  public 
j  offices  at  the  same  time. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

31  January  1969  ,  ■ 

Subject:  Public  Officers  &  Employees;  Double  Office  Holding;  Mayor 

and  County  Electrical  Inspector 

Requested  by:     Mr.  James  R.  Strickland 
Onslow  County  Attorney 

Question:  May  an  individual  hold  the  office  of  mayor  of  a  town  and 

the  office  of  a  county  electrical  inspector  at  the  same 
time  without  violating  the  double  office  holding  provisions 
of  Article  XIV,  Section  7,  of  the  North  Carolina  Con- 
stitution ? 

Conclusion:  A    mayor    of    a    town    is    a    public    officer    and    a    county 

electrical  inspector  is  a  public  officer.  An  individual  may 
not  serve  in  both  capacities  at  the  same  time. 

One  of  the  most  important  characteristics  of  a  public  office,  as  stated  by 
the  Supreme  Court,  is  that  the  General  Assembly  has  conferred  upon  the 
office  or  the  individual  some  of  the  sovereign  functions  of  State  govern- 
ment. Doyle  V  Raleigh,  89  N.C.  133;  State  v  Smith,  145  N.C.  476;  State  v 
Hord,  264  N.C.  149. 

In  State  v  Thomas,  141  N.C.  792,  the  Supreme  Court  reviewed  the  history 
of  mayor  from  the  time  the  office  was  first  created  in  1189  when  Richard  I 
appointed  a  mayor  of  London,  and  concluded  that  the  mayor  of  a  munici- 
pality was  a  public  officer  of  the  State,  since  he  is  the  official  head  of  a 
political  subdivision  of  the  State  and  performs  duties  under  State  law. 
Edwards  v  Board  of  Education,  235  N.C.  345. 

The  General  Assembly  created  the  position  of  county  electrical  inspector 
in  G.S.  160-122,  and  imposed  upon  the  inspector  the  duty  to  enforce  all 
State  and  local  laws  governing  electrical  installations  and  materials,  in- 
cluding the  State  Building  Code,  and  provided  further  that  the  county 
inspector  may  also  be  the  electrical  inspector  designated  by  any  city  or 
town  within  the  county. 

G.S.  153-9 (39b)  authorizes  counties  to  appoint  a  fire  prevention  inspector, 
and  authorizes  the  duties  of  the  fire  prevention  inspector  to  be  imposed 
upon  the  county  building  inspector  or  electrical  inspector. 

G.S.  153-9(52)  authorizes  counties  to  appoint  county  building  inspectors, 
whose  duties  shall  be  to  enforce  the  State  Building  Code,  county  building 
regulations,  zoning  ordinances,  and  to  perform  certain  other  duties  specified 


582 


ATTORNEY   GENERAL   OPINIONS 


[VoiBll 


by  the  board  of  county  commissioners.  This  section  provides,  further,  than 
the  duties  of  the  county  building  inspector  may  be  imposed  upon  th(| 
county  electrical  inspector  appointed  under  G.S.  160-22. 

Under  the  State  Building  Code  and  the  rules  and  regulations  promulgatecl 
pursuant  thereto,  the  county  building  inspector  and  the  electrical  inspectoij' 
exercises  extensive  authority  in  enforcing  the  State  and  local  laws,  and  a^ 
violation  of  the  State  Building  Code  constitutes  a  misdemeanor. 

Article  XIV,  Section  7,  of  the  North  Carolina  Constitution  prohibits  onei'liiyi 
person  from  holding  two  public  offices  at  the  same  time,  and  this  pro-;  Itsi 
hibition  would  be  applicable  to  a  mayor  who  is  being  considered  fori) 
appointment  as  a  county  electrical  inspector. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
'     Deputy  Attorney  General 


23  October  1969 

Subject:  Public  Officers  &  Employees;  Double  Office  Holding;  Mayor 

of  Town  May  Not  Serve  as  County  Tax  Lister 

Requested  by :     Mr.  Tom  Hanson 

Macon  County  Tax  Supervisor 

Question:  May  the  mayor  of  a  town  also  serve  as  county  tax  lister 

without  violating  Article  XIV,  Section  7  of  the  North 
Carolina  Constitution  ? 

Conclusion:  No.     The  office  of  mayor  has  been  held  by  the   Supreme 

Court  to  be  a   public   office.   Prior  opinions   of  this   office 
state  that  a  tax  lister  is   a  public  office   since  he   is   ap- 
^-  pointed  to  a  term  of  office,  required   to  take  an  oath  of 

office  under  G.S.  105-289,  and  his  duties  imposed  by  statute 
involve  the  exercise  of  a  portion  of  the  sovereign  authority 
of  the  State.  Article  XIV,  Section  7  of  the  North  Carolina 
Constitution  prohibits  a  public  officer  from  holding  another 
public  office  at  the  same  time. 


Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


13  January  1969 
Subject: 

Requested  by: 


Public  Officers  &  Employees;  Dobule  Office  Holding;  Medi- 
cal Examiner  System 

Mr.  Sterling  G.  Gilliam 
Vance  County  Attorney 
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^  Conclusion:  A  county  medical  officer,  a   member  of  a  city  council,   a 

member  of  a  county  board  of  commissioners  and  a  highway 
commissioner  are  all  public  officers  within  the  double  office 
holding  prohibition  of  the  Constitution. 

"'  (Replying  to  your  letter  of  January  8,   1969,  we   are   answering  your   in- 
''  quiries  in  the  order  presented,  as  follows: 

1.  It  is  our  opinion  that  a  county  medical  examiner  is  a  public  officer  and 
"  imay  not  hold  that  office  and  the  office  of  a  member  of  the  city  council  at 
'  the  same  time  under  the  provisions  of  Article  XIV,  Section  7,  of  the  North 
'■  Carolina  Constitution. 

2.  This  office  has  previously  ruled  that  a  member  of  a  county  board  of 
commissioners  is  a  public  officer,  and  that  a  highway  commissioner  is  a 
public  officer,  and  one  person  may  not  hold  both  offices  at  the  same  time 
under  Article  XIV,  Section  7,  of  the  North  Carolina  Constitution. 

3.  A  constable  may  serve  process  and  summonses  without  ancillary 
remedies  issued  by  the  Clerk  of  Superior  Court  when  the  process  is 
directed  to  the  constable  and  when  the  process  is  not  required  by  statute 
to  be  directed  specifically  to  some  other  officer. 

4.  It  is  our  opinion  that  under  the  provisions  of  Chapter  7A  of  the 
General  Statutes,  there  is  no  authority  for  paying  compensation  to  con- 
stables, and  this  office  has  previously  ruled  that  a  county  may  not  pay 
the  constable  for  the  service  of  process  from  the  proceeds  of  civil  process 
fees  payable  to  the  county  under  G.S.  7A-311. 

,  G.S.   151-7   authorizes   constables   to   execute   all   precepts   and   process   of 
!  whatever  nature  to  them  directed  by  any  justice   of  the   peace   or  other 
competent  authority  within  their  county. 

In  the  case  of  Carson  v  Woodrow,  160  N.C.  144,  our  Supreme  Court  stated 
:  that  there  are  different  statutes  conferring  upon  township  constables  the 
power  of  serving  ordinary  court  process,  but  the  cases  construing  the 
statutes  generally  hold  that  to  make  a  valid  service  of  process  from  the 
Superior  Court  by  constables,  the  same  should  be  specifically  addressed  to 
such  officer  by  his  official  title,  and  that  when  a  statute  directs  that  the 
process  be  directed  to  the  sheriff'  of  the  county,  that  it  is  not  valid  service 
when  executed  by  a  constable. 

Robert  Morgan,  Attorney  General 
I  James  F.  Bullock, 

Deputy  Attorney  General 


28  October  1969 

Subject:  Public  Officers  &  Employees;  Double  Office  Holding;  Medi- 

cal Examiners  and  Coroners;  County  Medical  Examiner; 
Coroner;  Member  of  School  Board;  Coroner  as  Acting 
Medical  Examiner 
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Requested  by:     Dr.  James  E.  Oliver 

Jackson  County  Medical  Examiner 

Question:  May  a  county  medical  examiner  hold  the  office  of  county' 

coroner  or  be  a  member  of  the  local  board  of  education? 

1 

Conclusion:  No.     The   positions   of   county   medical   examiner,   coroner, 

and  membership  on  a  local  board  of  education  are  all 
public  offices,  and  one  person  may  not  hold  two  of  these 
offices  at  the  same  time  since  such  would  violate  Article 
XIV,  Sec.  7,  of  the  North  Carolina  Constitution.  A  coroner 
may  be  an  acting  medical  examiner  in  certain  cases. 

The  above  question  arises  from  a  letter  dated  October  23,  1969,  in  which 
it  appears  that  a  medical  doctor  has  been  appointed  County  Medical  Ex- 
aminer in  Jackson  County  pursuant  to  G.S.  130-197.  This  person  is  also 
the  duly  elected  Coroner  of  the  County.  Another  doctor  has  been  ap- 
pointed County  Medical  Examiner,  and  he  is  also  a  member  of  the  local 
Board  of  Education. 

The  North  Carolina  Supreme  Court  has  held  the  positions  of  coroner  and 
member  of  a  board  of  education  to  be  public  offices.  Edwards  v.  Board  of 
Education,  235  N.C.  345 ;  Gillikin  v.  U.S.  Fidelity  and  Guaranty  Co.,  254 
N.C.  247. 

The  Attorney  General  has  previously  ruled  that  a  county  medical  examiner 
is  a  public  officer  within  the  meaning  of  Article  XIV,  Sec.  7,  North  Carolina 
Constitution. 

G.S.  130-197  provides  that  when  a  licensed  doctor  will  not  accept  appoint- 
ment as  county  medical  examiner,  a  coroner  may  be  appointed  as  acting 
medical  examiner  until  the  vacancy  can  be  filled,  and  when  the  medical 
examiner  cannot  act  due  to  the  reasons  set  forth  in  the  statute,  the  coroner 
may  act  for  the  temporary  period.  This  provision  of  G.S.  130-197  is  merely 
an  imposition  of  the  duties  of  the  medical  examiner  upon  the  office  of 
coroner  and  would  not  violate  the  Constitution  in  such  instances.  Freeman 
V.  Board  of  Commissioners,  271  N.C.  209. 

Therefore,  except  as  permitted  in  G.S.  130-197,  one  person  may  not  be 
appointed  to  serve  in  any  two  of  the  three  positions  discussed  herein. 

As  stated  in  Edwards  v.  Board  of  Education,  235  N.C.  345,  the  acceptance 
of  the  second  office  automatically  and  instantly  vacates  the  first  office  and 
the  person's  acts  in  the  first  office  would  be  void. 

Thus,  if  the  two  doctors  accepted  the  office  of  medical  examiner  after  the 
election  for  coroner,  and  appointment  to  the  school  board,  their  acts  as 
medical  examiner  would  be  valid.  If  they  desire  to  serve  in  the  first  office, 
they  should  resign  as  county  medical  examiner  and  be  reappointed  to  the 
first  office  which  they  held. 

Robert  Morgan,  Attorney  General 
'  James  F.  Bullock, 

■'''  Deputy  Attorney  General 
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7  January  1969 
Subject: 


Public  Officers  &  Employees;  Double  Office  Holding; 
master;  Member  of  City  Board  of  Education 


Post- 


Requested  by:     Mr.  John  B.  Regan 

Attorney,  St.  Pauls  Board  of  Education 

Conclusion:  A  United  States  postmaster  holds  a  public   office  and  he 

may  therefore  not  accept  a  second  office  without  sur- 
rendering the  first.  Since  holding  more  than  one  office  is 
in  violation  of  the  North  Carolina  Constitution,  attempts 
to  qualify  for  a  second  office  are  void  and  one  would  not 
act  either  as  a  de  jure  or  de  facto  officer  in  performing 
functions  of  the  second  office. 

In  your  letter  of  January  4,  1969,  you  request  an  opinion,  as  attorney 
for  the  Board  of  Education,  as  to  whether  a  postmaster  may  also  serve 
as  a  member  of  a  board  of  education.  You  indicate  in  your  letter  that  in 
your  opinion  this  would  constitute  double  office  holding  under  Article  XIV, 
Section  7,  of  the  North  Carolina  Constitution. 

It  is  our  opinion  that  a  postmaster  would  not  be  able  to  serve  as  a  member 
of  a  school  board  as  this  would  be  a  violation  of  Article  XIV,  Section  7, 
of  our  State  Constitution.  In  Edwards  v  Board  of  Education,  235  N.C.  345, 
our  Supreme  Court  stated  that  a  postmaster  holds  an  office  under  the 
United  States  Government,  and  applied  the  rule  that  where  a  person 
holds  a  first  office  under  the  United  States  Government  he  violates  Article 
XIV,  Section  7,  of  the  North  Carolina  Constitution  by  accepting  a  second 
office  under  the  State  without  surrendering  the  first,  and  that  his  attempt 
to  qualify  for  the  second  office  is  absolutely  void  and  he  does  not  act  as 
either  a  de  jure  or  de  facto  officer  in  performing  functions  of  the  second 
office  because  he  has  neither  right  nor  color  of  right  to  it.  As  you  know, 
our  Court  has  previously  held  a  member  of  a  school  board  to  be  a  public 
officer. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
i  Deputy  Attorney  General 


22  January  1969 

Subject:  Public  Officers  &  Employees;  Double  Office  Holding;  Special 

Police 

Requested  by:     Mrs.  Lois  L.  Liles,  Personnel  Officer 

The  University  of  North  Carolina  at  Charlotte 

Conclusion:  Persons    appointed    and    commissioned    as    special    police 

under  Chapter  74A  of  the  General  Statutes  have  the 
powers  of  municipal  and  county  police  officers  to  make 
arrests    for    both    felonies    and    misdemeanors    upon    the 
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premises  set  forth  in  G.S.  74A-2,  and  such  special  police- 
men are  public  officers,  required  to  take  an  oath  of  office 
and  to  furnish  bond  as  required  by  statute,  and  such 
special  policemen  should  not  be  deputized  as  deputy 
sheriffs  in  the  county  since  this  would  constitute  double 
office  holding  prohibited  by  Article  XIV,  Section  7,  of  the 
North  Carolina  Constitution. 

In  your  letter  of  January  16,  1969,  you  state  that  the  security  officers  of 
the  University  were  commissioned  as  special  policemen  by  the  Governor's 
office  and  are  bonded  through  the  Insurance  Commissioner's  office,  and  that 
these  persons  have  also  been  deputized  by  the  county  sheriff's  office  in 
order  for  them  to  control  traffic  on  the  highways  at  the  entrance  to  the 
University.  You  ask  to  be  advised  whether  the  special  policemen  ap- 
pointed by  the  Governor  should  be  deputized  by  the  county  sheriff's  office. 
As  indicated  above,  G.S.  74A-2  specifically  provides  where  special  police- 
men, appointed  under  this  Chapter,  may  exercise  their  authority.  The  fact 
that  the  sheriff  has  deputized  them  would  not  authorize  a  special  police- 
man to  perform  duties  as  deputy  sheriff  off  the  premises  of  the  University, 
since  this  would  constitute  dual  office  holding  under  Article  XIV,  Section  7, 
of  the  North  Carolina  Constitution. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attoraey  General 


8  April  1969 
Subject: 

Requested  by: 
Question: 


Conclusion : 


Public  Officers  &  Employees;  Double  Office  Holding;  Super- 
visor of  County  Secondary  Schools  and  City  Council 
Member 

Mr.  James  B.  Garland 
Gastonia  City  Attorney 

Is  a  person  who  is  a  member  of  a  city  council  and  who  is 
employed  by  the  county  board  of  education  as  a  super- 
visor in  the  secondary  school  division  disqualified  from 
holding  both  positions  under  Article  XIV,  Section  7,  of  the 
North  Carolina  Constitution? 

No.  Under  the  facts  presented,  a  supervisor  in  the 
secondary  school  division  has  no  power  to  recommend  the 
employment  or  dismissal  of  school  personnel,  makes  no 
policy  decisions,  does  not  deal  with  budgetary  matters,  and 
his  primary  function  is  to  evaluate  the  factors  affecting 
learning  and  to  study  methods  of  improving  those  factors 
which  influence  child  growth  and  development.  The  specific 
duties  listed  fall  within  the  category  of  administrative 
study  and  planning  and  do  not  embrace  an  exercise  of  a 
portion  of  the  sovereign  authority  of  the  State,  which  is  a 
necessary  prerequisite  to  constitute  one  a  public  official. 
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From  a  letter  dated  April  2,  1969,  it  appears  that  a  member  of  the  City 
Council  of  Gastonia  is  also  employed  by  the  Gaston  County  Board  of  Edu- 
cation as  a  supervisor  in  the  County  Secondary  School  Division  and  per- 
forms those  duties  set  out  in  the  policy  manual  of  the  Board  under 
"Supervisory  Staff  Job  Descriptions — Supervisors".  A  summary  of  his 
duties  is  contained  in  the  following  language: 

"The  primary  function  of  supervision  is  the  cooperative  evalu- 
ation and  improvement  of  all  factors  effecting  learning.  Super- 
visory responsibility  is  in  reality  a  facilitative  service  aimed  at 
studying  and  improving  all  factors  which  influence  child  growth 
and  development." 

In  addition,  it  appears  that  the  supervisor  has  no  power  to  recommend 
the  employment  or  dismissal  of  school  personnel  or  to  employ  or  dismiss 
such  personnel,  has  no  control  over  budgetary  matters,  makes  no  policy 
decisions,  and  is  merely  an  administrative  employee  whose  primary 
function  is  the  evaluation  of  factors  affecting  learning  and  to  study 
methods  of  improving  those  factors  which  influence  child  growth  and 
development. 

In  State  v  Hord,  264  N.C.  149,  the  North  Carolina  Supreme  Court  stated 
that  an  essential  difference  between  a  public  office  and  mere  employment 
is  that  the  duties  of  an  incumbent  of  an  office  involve  the  exercise  of  some 
portion  of  the  sovereign  authority. 

It  appears,  therefore,  from  the  information  afforded  that  the  supervisor 
is  an  administrative  employee  and  not  a  public  officer  within  the  meaning 
of  Article  XIV,  Section  7,  of  the  North  Carolina  Constitution  and  would 
not  be  prohibited  from  holding  office  as  a  member  of  the  City  Council  at 
the  same  time. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

31  January  1969 

Subject:  Public  Officers  &  Employees;  Double  Office  Holding;  Town 

Clerk  Serving  as  Registrar 

Requested  by:     Honorable  John  W.  Lookabill 
Mayor  of  Elk  Park 

Question:  May  the  town  clerk  serve  as  registrar  in  municipal  elec- 

tions without  violating  the  double  office  holding  provisions 
of  Article  XIV,  Section  7,  of  the  North  Carolina  Constitu- 
tion? 

Conclusion:  A  registrar  of  municipal  elections  is  a  public  officer  and 

a  town  clerk  is  a  public  officer.  Under  the  statutory  and 
constitutional  provisions,  one  person  may  not  serve  in 
both  capacities  at  the  same  time. 
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In  a  letter  of  January  21,  1969,  the  facts  indicate  that  the  Town  Board  of 
Elk  Park,  North  Carolina,  desires  to  appoint  the  Town  Clerk  as  the 
registrar  in  the  municipal  election  to  be  held  in  May,  1969,  but  has  some 
doubt  as  to  whether  a  person  serving  in  both  capacities  at  the  same  time 
would  violate  Article  XIV,  Section  7,  of  the  North  Carolina  Constitution. 
G.S.  163-41,  which  provides  for  the  appointment  of  registrars  and  judges 
of  elections,  provides  that  no  person  holding  any  office  or  place  of  trust  J 
or  profit  under  the  government  of  the  United  States  or  of  the  State  of 
North  Carolina  or  any  political  subdivision  thereof  shall  be  eligible  to 
appoint  as  a  precinct  election  official. 

Artice  XIV,  Section  7,  of  the  North  Carolina  Constitution  contains 
identical  language  to  the  above  statute. 

G.S.  160-273  provides  for  the  appointment  of  the  town  clerk  and  con- 
stitutes him  a  public  officer.  In  addition,  in  the  case  of  Rhodes  v  Love, 
153  N.C.  468,  the  North  Carolina  Supreme  Court  held  a  town  clerk  to  be  a 
public  officer. 

Therefore,  it  is  clear  from  the  above  statutory  and  constitutional  pro- 
visions and  the  decisions  of  the  Supreme  Court  that  a  town  clerk  may  not, 
at  the  same  time,  be  appointed  registrar  in  municipal  elections. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


21  January  1970 

Subject:  Public  Officers  &  Employees;  Double  Office  Holding;  Water- 

shed Improvement  Commission 

Requested  by:     Mr.  William  Clarence  Kluttz 
Rowan  County  Attorney 

Questions:  (1)     Under  the  provisions  of  Chapter  568,  Session  Laws 

of  1967,  and  Article  5  of  Chapter  139  of  the  General 
Statutes,  may  the  board  of  county  commissioners  appoint 
a  watershed  improvement  commission  or  must  the  com- 
missioners exercise  this  authority  themselves  ? 

(2)     May  a  member  of  the  school  board,  a  redevelopment 
..  •  commission  or  the  advisory  council  to  the  mental  health 

board  be  appointed  to  serve  on  the  watershed  improvement 
commission  ? 

Conclusions:  (1)  It  is  clear  from  Chapter  568,  Session  Laws  of  1967, 
that  the  Board  of  County  Commissioners  of  Rowan  County 
may  exercise  the  power  and  authority  set  forth  in  Article 
3  of  Chapter  139  of  the  General  Statutes.  G.S.  139-41  (b) 
provides   that   the    County    Board    of   Commissioners    may 
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exercise  the  power  itself  or  create  a  watershed  improve- 
ment commission  to  exercise  the  powers  conferred  therein. 
Thus,  construing  these  two  acts  together,  the  Board  may 
create  a  watershed  improvement  commission. 

(2)  Members  of  a  watershed  improvement  commission 
created  pursuant  to  G.S.  43-49 (b)  exercise  such  powers 
and  authorities  which  involve  the  exercise  of  a  portion  of 
the  sovereign  authority  of  the  State  thus  would  be  con- 
sidered public  officers  within  the  meaning  of  Article  XIV, 
Section  7  of  the  North  Carolina  Constitution.  This  office 
has  previously  ruled  that  a  member  of  a  school  board  and 
a  member  of  a  redevelopment  commission  are  public 
officials.  Thus,  persons  may  not  serve  in  either  of  these 
offices  and  as  a  member  of  the  watershed  improvement 
commission  at  the  same  time.  The  advisory  council  to  the 
mental  health  board  serves  only  in  an  advisory  capacity 
and  thus  is  not  classified  as  a  public  office. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


20  November  1969 

Subject:  Public     Officers     &     Employees;     Double     Office     Holding; 

Zoological  Authority  and  Town  Board;  Two  Public  Offices 

Requested  by:     Mr.  Cecil  J.  Spears,  Member 

Board  of  Town  Commissioners  of  Enfield 

Question:  Is   membership   on  the   Board   of   Directors   of   the   North 

Carolina  Zoological  Authority  a  public  office  ? 

Conclusion:  Yes.     Article    14,    Chapter    143    of    the    General    Statutes, 

enacted  by  the  General  Assembly  in  1969,  creates  a  State 
Agency.  The  powers  conferred  upon  the  Board  of  Directors 
are  such  a  nature  that  the  Board  of  Directors  is  carrying 
out  functions  in  behalf  of  the  State,  including  the  ex- 
penditures of  the  funds  appropriated  by  the  General  As- 
sembly as  would  constitute  the  Directors  public  officers 
within  the  meaning  of  Article  XIV,  Section  7  of  the  North 
I  Carolina    Constitution.     Thus    a    person    holding    another 

public  office,  such  as  a  member  of  the  Town  Board  of 
Commissioners,  would  not  be  able  to  hold  both  positions 
at  the  same  time.  The  acceptance  of  the  second  office 
would  immediately  vacate  the  first  office  which  a  person 
was  holding. 

Robert  Morgan,  Attorney  General 
"^   '  James  F.  Bullock, 

Deputy  Attorney  General 
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7  May  1969 

Subject:  Public  Officers  &  Employees;  Holding  Over;  Compensation 

Requested  by:     Mr.  George  H.  Martin 
Clay  County  Magistrate 

Question:  Is  a  de  jure  officer  holding  over  until  the  election  or  ap- 

pointment of  his  successor  entitled  to  the  compensation  of 
the  office  during  such  period? 

Conclusion:  A  de  jure  officer  who  is  entitled  by  law  to  hold  over  until 

a  successor  has  been  elected  or  appointed  and  qualified, 
and  who  continues  to  perform  the  duties  of  the  office,  is 
entitled  to  compensation  of  the  office  during  the  period 
of  holding  over. 

In  a  letter  dated  May  5,  1969,  it  appears  that  a  magistrate  of  the  district 
court,  who  was  duly  appointed  to  a  regular  term  as  magistrate,  is  con- 
tinuing in  office  as  a  hold  over  due  to  the  failure  of  his  successor  to  be 
duly  elected  or  appointed  and  qualified,  and  the  question  has  been  presented 
as  to  whether  the  hold-over  officer  is  entitled  to  compensation  for  the 
performance  of  the  duties  of  the  office. 

G.S.  128-7  provides  that  all  officers  shall  continue  in  their  respective 
offices  until  their  successors  are  elected  or  appointed  and  duly  qualified. 
Although  we  find  no  North  Carolina  case  dealing  specifically  with  the 
compensation  of  hold-over  officers,  the  case  of  State  v  Simpson,  175  N.C. 
135,  holds  that  whether  regarded  as  a  part  of  an  original  term  or  a  new 
and  conditional  one  by  virtue  of  the  statutes,  the  holder  of  the  office  is 
regarded  as  an  officer  de  jure  until  his  successor  has  been  lawfully  elected 
or  appointed  and  properly  qualified. 

In  67  C.J.S.,  Officers,  §85,  the  prevailing  view  appears  to  be  that  a  de 
jure  officer  who  holds  over  until  the  successor  has  been  elected  or  ap- 
pointed and  qualified,  and  who  continues  to  perform  the  duties  of  the 
office,  is  entitled  to  compensation  of  the  office  during  the  period  of  holding 
over. 

Thus,  if  a  magistrate  has  continued  to  perform  the  duties  of  his  office 
during  the  hold-over  period,  he  would  be  entitled  to  compensation  for  his 
services  as  provided  for  that  office. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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17  April  1969 
Subject: 

Requested  by: 

Question: 
Conclusion: 


Public  Officers  &  Employees;  Labor  Unions;  Contracts  Be- 
tween Units  of  Government  and  Labor  Unions 

Mr.  William  C.  Herring 
Administrative  Director 
North  Carolina  School  of  the  Arts 

May  the  North  Carolina  School  of  the  Arts  enter  into 
contracts  approved  by  the  Actors'  Equity  Association? 

The  North  Carolina  School  of  the  Arts  is  an  agency  of 
the  State  and  may  not  enter  into  contracts  with  the 
Actors'  Equity  Association. 

The  North  Carolina  School  of  the  Arts  is  an  agency  of  the  State  of  North 
Carolina  organized  and  operated  under  Article  4  of  Chapter  116  of  the 
General  Statutes,  as  amended.  Actors'  Equity  Association  claims  that 
future  agreements  between  regular  term  faculty  and  guest  artists  who  are 
members  of  the  Union  must  be  in  accordance  with  their  guest  artist 
agreement  and  their  University  Actor-Teacher  Contract.  A  copy  of  a 
draft  of  Actors'  Equity  Contract  has  been  reviewed. 

Under  the  provisions  of  G.S.  95-98  no  agency  of  the  State  of  North 
Carolina  may  enter  into  any  labor  union,  trade  union,  or  labor  organization, 
as  a  bargaining  agent  for  any  public  employees  of  such  agency  of  the 
State.  G.S.  95-98  has  been  declared  to  be  constitutional  and  valid  by  a 
3-judge  federal  court.  The  public  employees  of  the  North  Carolina  School 
of  the  Arts  may  not  enter  into  this  contract  or  make  the  performance  of 
their  services  subject  to  the  approval  of  the  Actors'  Equity  Association 
since  this  is  prohibited  by  law. 

Robert  Morgan,  Attorney  General 
Ralph  Moody, 
I  Deputy  Attorney  General 


25  July  1969 
Subject: 


Requested  by: 


Question: 


Public  Officers  &  Employees;  Labor  Unions;  Right  of 
Authority  of  Municipal  to  Check-off  Labor  Union  Dues  for 
the  Benefit  of  a  Labor  Organization  Composed  of  its 
Employees 

Mr.  H.  Milton  Short 

Councilman  of  the  City  of  Charlotte 

Can  a  municipal  corporation  or  a  city  make  deductions 
from  the  wages  of  its  employees  or  operate  a  check-off 
for  union  dues  of  a  labor  organization  or  union  composed 
of  employees  of  a  municipal  corporation  ? 
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Conclusion:  A  municipal  corporation  or  city  cannot  check-off  or  deduct 

union  dues  from  the  wages  of  its  employees  for  the  benefit 
of  a  labor  union  or  organization  composed  of  its  em- 
ployees. 

The  inquiry  submitted  by  a  councilman  of  the  City  of  Charlotte  is  in 
essence  a  question  of  whether  or  not  the  City  of  Charlotte  can  operate 
a  check-off  of  union  dues  for  the  benefit  of  a  labor  organization  composed 
of  its  employees.  It  is  assumed  that  this  labor  organization  or  union; 
has  for  its  membership  city  employees  for  if  the  city  operates  a  check-off 
or  deduction  system  it  would  have  to  be  from  the  wages  of  its  employees 
and  it  certainly  would  have  no  authority  whatsoever  in  connection  with 
the  labor  union  whose  membership  is  composed  of  employees  other  than 
city  employees.  The  assumption  is  made  therefore  that  such  is  the  case. 
In  the  case  of  Atkins,  et  al  and  International  Association  of  Fire  Fighters 
and  International  Labor  Union  v  City  of  Charlotte  and  the  Chief  of  the 
Charlotte  Fire  Department,  et  al  (Civil  No.  2274,  Western  District  of 
North  Carolina,  Charlotte  Division)  a  three-judge  federal  court  decided 
that  G.S.  95-97,  which  prohibited  firemen  from  joining  or  organizing  a 
labor  unit,  was  void  and  constituted  a  deprivation  of  constitutional  rights. 
As  to  the  constitutional  validity  of  G.S.  95-98  the  three-judge  federal 
court  had  this  to  say : 

"We  find  nothing  unconstitutional  in  G.S.  95-98.  It  simply  voids 
contracts  between  units  of  government  within  North  Carolina  and 
labor  unions  and  expresses  the  public  policy  of  North  Carolina  to 
be  against  such  collective  bargaining  contracts.  There  is  nothing 
in  the  United  States  Constitution  which  entitled  one  to  have  a 
contract  with  another  who  does  not  want  it.  It  is  but  a  step  further 
to  hold  that  the  state  may  lawfully  forbid  such  contracts  with  its 
instrumentalities.  The  solution,  if  there  be  one,  from  the  viewpoint 
0f  the  firemen,  is  that  labor  unions  may  someday  persuade  state 
•  government  of  the  asserted  value  of  collective  bargaining  agree- 
ments, but  this  is  a  political  matter  and  does  not  yield  to  judicial 
solution.  The  right  to  a  collective  bargaining  agreement,  so  firmly 
entrenched  in  American  labor-management  relations,  rests  upon 
national  legislation  and  not  upon  the  federal  Constitution.  The 
State  is  within  the  powers  reserved  to  it  to  refuse  to  enter  into 
such  agreements  and  so  to  declare  by  statute." 

The  provisions  of  G.S.  95-98  are  as  follows: 

"Contracts  between  units  of  government  and  labor  unions,  trade 
unions  or  labor  organizations  concerning  public  employees  de- 
clared to  be  illegal. — Any  agreement,  or  contract,  between  the 
governing  authority  of  any  city,  town,  county  or  other  munici- 
pality, or  between  any  agency,  unit,  or  instrumentality  thereof, 
or  between  any  agency,  instrumentality,  or  institution  of  the 
State  of  North  Carolina,  and  any  labor  union,  trade  union,  or 
labor  organization,  as  bargining  agent  for  any  public  employees 
of  such  city,   town,  county   or   other   municipality,   or   agency   or 
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instrumentality  of  government,  is  hereby  declared  to  be  against 
the  public  policy  of  the   State,  illegal,  unlawful,  void   and   of  no 
I        effect." 

As  you  will  see  this  section  prohibits  and  forbids  any  agreement  or  con- 
tract between  your  city  or  municipality  and  any  labor  union  or  trade 
organization  as  bargaining  agency  for  any  public  employees.  This  would 
be  or  amount  to  an  agreement  between  you  and  the  union  and  to  check-off 
'and  pay  over  to  the  union  the  union  dues  from  the  wages  of  these  em- 
ployees of  the  City  of  Charlotte.  Now,  a  check-off  agreement  whereby 
union  dues  are  deducted  from  the  employees'  wages  is  a  function  or 
segment  of  collective  bargaining.  In  the  case  of  National  Relations  Board  v 
Reed  and  Prince  Mfg.  Co.,  205  F.2d  131,  136,  the  United  States  Court  of 
Appeals  for  the  First  Circuit  said : 

"On  the  check-off  proposal,  the  company  registered  its  opposition, 
mainly  on  the  ground  that  this  was  not  a  proper  subject  of  col- 
lective bargaining.  In  this  the  company  was  mistaken." 

Since  the  check-off  agreement  deals  with  a  segment  or  functioning  of 
collective  bargaining  with  the  labor  union,  it  is  expressly  prohibited  by 
G.S.  95-98  quoted  above  and  the  City  of  Charlotte  has  no  authority  of  law 
and  is  expressly  prohibited  from  operating  or  making  any  deductions  or 
check-off  from  its  employees'  wages  for  the  purposes  of  paying  union  dues 
or  for  that  matter  any  other  fee  or  assessments  that  pertain  to  the 
business  of  the  labor  union  or  labor  organization.  The  city  employees 
wanted  a  labor  union  or  labor  organization  and  the  three-judge  federal 
court  said  they  could  have  it  but  the  union  will  have  to  see  to  its  own 
financing  without  the  aid  of  the  city  for  the  city  is  prohibited  by  law  from 
entering  into  any  such  agreement  or  exercising  such  assumed  authority 
even  in  the  absence  of  an  agreement. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 

28  October  1969 

Subject:  Public  Officers  &  Employees;  Legal  Defense  of;  Authority 

of  Board  of  County  Commissioners  to  Pay  Attorneys'  Fees 
in  Civil  Action  Against  Sheriff 

Requested  by:     Mr.  George  T.  Davis 

Hyde  County  Attorney 

Question:  May  a  county  board  of  commissioners  pay  attorneys'  fees 

arising    from    a    civil    action    against    the    sheriff    of    the 
county  as  a  result  of  the  performance  of  his  duties? 

Conclusion:  County  boards  of  commissioners  may  pay  attorneys'  fees 

in  the  civil  cases  against  the   sheriff  of  the  county  as   a 
result  of  the  performance  of  his  duties. 
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G.S.  160-28.1  provides  that  a  county  may  pay  for  the  defense  of  any 
county  employee  or  official  in  both  criminal  and  civil  actions  arising  in 
the  scope  and  course  of  his  employment  or  duty  as  an  employee  or  official. 
The  defense  may  be  made  by  the  county  through  its  own  counsel,  or  by 
insurance  which  requires  the  insurer  to  provide  the  defense.  The  county 
cannot,  however,  be  required  to  provide  for  the  defense. 

Robert  Morgan,  Attorney  General 
Burley  B.  Mitchell,  Jr., 
Staff  Attorney 

11  April  1969 

Subject:  Public   Officers   &    Employees;    Legal   Defense   of;    County 

Commissioners'  Payment  of  Attorney  Fees  in  Defense  of 
,     Election  Officials 

Mr.  Zebulon  D.  Alley 
Haywood  County  Attorney 

Is  the  county  required  to  pay  the  fees  of  an  attorney 
employed  by  the  county  board  of  elections  to  defend  the 
board  in  action  against  the  election  board  resulting  from 
the  discharge  of  its  official  duties  ? 

Yes.  The  county  board  of  commissioners  is  authorized  to 
appropriate  funds  for  the  payment  of  reasonable  attorney 
fees  for  an  attorney  employed  to  defend  election  officials  i 
who  are  sued  as  a  result  of  acts  in  the  discharge  of  their 
duties.  This  authority  implies  that  the  county  has  the  ob- 
ligation to  pay  reasonable  attorney  fees  when  the  county 
board  of  elections  employs  an  attorney  to  defend  an  action 
brought  against  the  election  board  as  a  result  of  its  official 
duties. 

From  the  facts  presented,  it  appears  that  the  Haywood  County  Board  of 
Elections  was  conducting  a  new  registration  of  voters  prior  to  the  1968 
general  election,  but  an  action  was  brought  against  the  Board  to  restrain 
the  registration.  The  County  Board  of  Elections,  upon  being  sued,  em- 
ployed an  attorney  to  defend  the  action.  The  attorney  has  presented  his 
bill  for  services  rendered,  and  the  County  Board  of  Commissioners  asks 
whether  it  is  obligated  to  pay  the  attorney  fees. 

Chapter  163  of  the  General  Statutes  requires  the  county  board  of  elections 
to  conduct  elections,  including  registration  of  voters,  and  imposes  the 
cost  of  holding  elections  upon  the  county,  except  certain  expenses  which 
are  paid  by  the  State.  The  county  board  of  elections  prepares  and  submits 
a  budget  of  the  estimated  cost  of  election  to  the  county.  (G.S.  163-33.) 
In  conducting  the  registration,  the  county  board  was  performing  its 
official  duties  under  the  election  laws.  Election  boards  are  frequently  sued, 
and  the  election  procedure  would  be  frustrated  if  the  boards  did  not  have 
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the  implied  authority  to  employ  counsel  in  its  defense.  Such  has  been 
recognized  by  the  General  Assembly  for  it  enacted  G.S.  153-9(48),  which 
authorized  county  commissioners  to  appropriate  funds  for  the  payment  of 
reasonable  attorney  fees  when  counsel  is  employed  to  defend  any  election 
officer  or  election  board  in  actions  brought  against  them  as  a  result  of 
acts  in  the  discharge  of  official  duties.  This  statutory  authority  implies 
that  the  legislative  intent  is  for  the  county  to  pay  reasonable  attorney 
fees  so  incurred  by  the  county  board  of  elections. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


8  January  1970 
Subject: 


Public  Officers  &  Employees;  Medical  Examiners;  Authority 
of  Chief  Medical  Examiner  to  Act  as  County  Medical 
Examiner 


Requested  by:     Mr.  Ben  Eaton 

Director  Administrative  Services  Division 
State  Board  of  Health 


Question:  Does  the   Chief  Medical   Examiner  have   the   authority  to 

exercise  the  powers  and  perform  the  functions  of  a  county 
medical  examiner? 

Conclusion:  No.     The  positions  of  Chief  Medical  Examiner  and  county 

medical  examiner  are  public  offices  and  one  person  may 
not  occupy  both  positions  at  the  same  time  under  Article 
XIV,  Section  7  of  the  North  Carolina  Constitution.  Article 
21,  Chapter  130  of  the  General  Statutes  imposes  specific 
duties  and  functions  upon  the  Chief  Medical  Examiner  and 
the  county  medical  examiner.  There  is  no  authority  for 
the  Chief  Medical  Examiner  to  appoint  himself  as  a  county 
medical  examiner,  or  to  assume  those  duties  imposed  by 
law  upon  the  county  medical  examiner. 

G.S.  130-192  creates  the  office  of  Chief  Medical  Examiner  which  is  under 
the  State  Board  of  Health.  G.S.  130-197  creates  the  office  of  county  medical 
examiner,  and  provides  that  the  county  medical  examiner  shall  be  ap- 
pointed by  the  Chief  Medical  Examiner  in  the  manner  therein  prescribed. 
In  the  event  a  county  medical  examiner  cannot  be  secured,  the  coroner 
may  be  appointed  as  acting  medical  examiner  until  an  appointment  is 
made.  If  the  medical  examiner  cannot  serve  due  to  the  reasons  set  forth 
in  the  statute,  the  Chief  Medical  Examiner  shall  designate  some  qualified 
doctor  of  medicine  to  make  any  examination  or  report  required. 

G.S.  130-199  specifies  the  duties  of  the  county  medical  examiner  and  the 
fee  he  is  to  receive. 
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G.S.  130-200  authorizes  the  Chief  Medical  Examiner  or  the  county  medical! 
examiner  to  order  an  autopsy  or  other  pathologic  study  to  be  made  when] 
in  their  opinion  such  is  advisable  and  in  the  public  interest.  The  autopsy 
or  pathological  study  shall  be  made  by  the  Chief  Medical  Examiner  or  by 
a  competent  pathologist  designated  by  him,  and  reports  shall  be  made  as 
specified. 

G.S.  130-201  authorizes  the  Chief  Medical  Examiner,  subject  to  the  ap- 
proval of  the  State  Board  of  Health,  to  make,  amend,  repeal  and  pro- 
mulgate the  necessary  rules,  regulations  and  procedures  to  carry  out  the 
intent  and  purpose  of  Article  21. 

The  establishment  and  administration  of  the  Medical  Examiner  System 
is  under  the  State  Board  of  Health,  and  the  Chief  Medical  Examiner  is 
the  administrative  officer  charged  with  certain  statutory  duties.  The  rules 
and  regulations  promulgated  by  the  Chief  Medical  Examiner  must  not 
conflict  with  express  statutory  provisions. 

Construing  the  various  provisions  of  Article  21,  Chapter  130  of  the 
General  Statutes,  it  appears  clear  that,  subject  to  the  approval  of  the 
State  Board  of  Health,  the  Chief  Medical  Examiner  has  general  super- 
visory authority  over  county  medical  examiners,  as  to  their  appointment, 
and  their  performance  of  those  duties  imposed  by  law.  However,  there  is 
no  statutory  authority  for  the  Chief  Medical  Examiner  to  assume  those 
duties  imposed  upon  county  medical  examiners  or  to  appoint  himself  to 
the  position  of  county  medical  examiner.  Thus,  in  those  cases  requiring 
an  investigation  under  G.S.  130-198,  it  is  the  county  medical  examiner 
who  investigates  the  cause  and  manner  of  death,  and  makes  a  prompt 
report  to  the  Chief  Medical  Examiner,  and  others  entitled  thereto.  If  no 
autopsy  or  pathologic  study  was  ordered  by  the  county  medical  examiner, 
the  Chief  Medical  Examiner  has  the  authority,  if  he  deems  it  advisable 
and  in  the  public  interest,  to  make  or  designate  a  pathologist  to  make  the 
autopsy  or  pathological  study. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

24  March  1970 

Subject:  Public  Officers  &  Employees;  Medical  Examiners;  Authority 

of  County  Medical  Examiner  to  Order  Autopsy 

Requested  by:     R.  Page  Hudson,  Jr.,  M.D. 
Chief  Medical  Examiner 

Question:  Does   a   county   medical   examiner   have    the   authority   to 

order  an  autopsy  upon  the  body  of  a  person  who  was 
killed  by  being  struck  by  an  automobile  ? 

Conclusion:  Yes,  when  death  arose  under  any  of  the  circumstances  set 

forth  in  G.S.  130-198,  and  the  county  medical  examiner 
deems  an  autopsy  advisable  and  in  the  public  interest  in 
order  to  establish  the  cause  of  death. 
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G.S.  130-198  provides  that,  upon  the  death  of  any  person,  apparently  by 
criminal  act  or  default,  apparently  by  suicide  ...  or  under  any  suspicious, 
i  unusual  or  unnatural  circumstances,  the  medical  examiner  shall  be  notified, 
land  the  body  shall  not  be  disturbed  until  authorized  by  the  county  medical 
examiner.  G.S.  130-199  requires  the  medical  examiner  to  take  charge  of 
the  body,  and  to  make  inquiries  as  to  the  cause  and  manner  of  death. 

G.S.   130-200  provides  that  an  autopsy   shall  be   made,  under  any   of  the 
circumstances   set  forth   in   G.S.    130-198,    if,   in   the   opinion   of  the   chief 
'  medical  examiner  or  the  county  examiner,  it  is  advisable  and  in  the  public 
interest  that  an  autopsy  or  other  pathologic  study  be  made. 

Not  every  death  by  bising  struck  by  an  automobile  would  require  an 
autopsy  as  a  matter  of  course.  However,  whether  an  autopsy  should  be 
performed  is  a  decision  which  the  chief  medical  examiner  or  the  county 
medical  examiner  must  make  in  view  of  the  facts  and  circumstances  sur- 
rounding the  death.  Death  from  being  struck  by  an  automobile  could  be  a 
deliberate  criminal  act  where  the  driver  intentionally  ran  a  person  down; 
it  could  be  manslaughter  resulting  from  criminal  default;  such  death  may 
be  suicide,  or  there  could  have  been  prior  inflicted  injuries  and  from  the 
initial  investigation  it  may  be  impossible  to  determine  the  exact  cause  of 
death.  The  nature  of  the  injury  may  indicate  that  some  instrument  other 
than  the  automobile  may  have  been  used  to  inflict  the  wound.  The  above  is 
merely  illustrative  of  many  situations  which  may  arise  wherein  the  medical 
examiner  may,  in  his  opinion,  deem  it  advisable  to  order  an  autopsy. 

The  express  purpose  of  Article  21,  Chapter  130  of  the  General  Statutes 
was  to  create  a  Statewide  system  whereby  proper  facilities  and  medically 
qualified  personnel  would  be  available  in  order  to  investigate  and  determine 
the  cause  of  death  in  those  circumstances  set  forth  in  in  the  statutes.  The 
State  has  a  bona  fide  public  interest  in  ascertaining  the  cause  of  death  in 
order  that  those  responsible  for  criminal  acts  may  be  prosecuted  and  those 
who  are  innocent  may  be  protected. 

The  medical  examiner's  report  attached  to  the  letter  of  March  12,  1970, 
indicates  that  the  deceased,  a  young  woman,  was  running  in  the  middle 
of  the  highway,  during  a  torrential  rain,  at  about  8:00  P.M.  and  was 
struck  by  a  motor  vehicle.  She  died  approximately  one  and  a  half  hours 
later  at  a  hospital.  Among  the  indicated  injuries  was  a  fracture  of  the 
neck  and  a  round,  compound,  depressed  fracture  to  the  skull,  right 
tempero-frontal,  about  2  cm.  in  diameter. 

These  facts  could  raise  many  questions  which  a  careful  medical  examiner 
would  feel  could  not  be  answered  except  by  the  aid  of  medical  facts  re- 
vealed from  the  autopsy. 

Robert  Morgan,  Attorney  General 
^  James  F.  Bullock, 

Deputy  Attorney  General 
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Public  Officers  &  Employees;  Medical  Examiners  & 
Coroners;  Adoption  of  Chapter  152 A,  Effective  Date  of 
Ordinance 


Mr.  William  E.  (Jack)  Bass 
Catawba  County  Coroner 


Jit 


Where  the  county  commissioners  adopt  the  county  medical 
examiner  system  by  resolution,  pursuant  to  G.S.  152A-11 
on  June  30,  1969,  is  it  effective  so  as  to  abolish  the  office  \ 
of  coroner  in  the  county  and  to  permit  the  county  to  I 
operate  the  medical  examiner  system  established  by 
Article  21,  Chapter  130  of  the  General  Statutes  without  a 
coroner  ? 

Conclusion:  No.     G.S.  152A-11  provides  two  dates  when  the  resolution 

of  adoption  of  Chapter  152A  becomes  effective:  (1)  upon 
the  occurrence  of  a  vacancy  in  the  office  of  coroner  in 
which  case  the  resolution  is  effective  immediately;  (2) 
on  or  before  February  1  of  the  year  in  which  a  regular 
election  for  the  office  of  coroner  is  to  be  held,  in  which 
case  Chapter  152 A  becomes  effective  upon  the  expiration 
of  the  term  of  the  incumbent  coroner. 

The  term  of  the  incumbent  coroner  of  Catawba  County  expires  in  December 
of  1970.  The  resolution  by  the  County  Commissioners  adopting  Chapter 
152A  was  passed  on  June  30,  1969.  Thus,  Chapter  152A  could  not  become 
effective  in  Catawba  County  until  December  1970,  at  which  time  the  office 
of  coroner  would  be  abolished  under  G.S.  152A-9. 

However,  Chapter  152A  cannot  become  effective  in  Catawba  County  in 
December  1970,  since  Chapter  1154  Session  Laws  of  1969  repeals  Chapter 
152A  as  of  July  1,  1969,  and  Chapter  152A  would  not  be  in  existence  as  of 
December  1970. 

No  doubt  the  County  Commissioners,  when  the  resolution  was  adopted  on 
June  30,  1969,  were  acting  on  the  assumption  that  the  proviso  of  G.S. 
130-202.2,  as  enacted  by  Chapter  299  Session  Laws  1969,  would  be  ap- 
plicable to  Catawba  County  and  permit  the  county  to  operate  under  Article 
21,  Chapter  130  of  the  General  Statutes  without  having  to  elect  a  coroner 
in  1970.  G.S.  130-202.2  does  not  permit  such  a  construction. 

The  proviso  reads  as  follows : 

".  .  .  provided,  however,  if  a  county  has  abolished  the  office  of 
coroner  pursuant  to  the  provisions  of  General  Statutes  Chapter 
152A  at  a  time  when  General  Statutes  Chapter  152A  was  in 
effect  in  such  county:  (1)  the  provisions  of  this  article  relating 
to  coroner  shall  not  be  applicable  to  such  county,  (2)  the  pro- 
visions of  G.S.  152A-9  shall  remain  in  full  force  and  effect  in 
such  county,  and  (3)  Chapter  152  of  the  General  Statutes  shall 
not  be  applicable  in  such  county." 
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The  mere  adoption  of  the  resolution  on  June  30,  1969  did  not  abolish  the 
office  of  coroner  pursuant  to  Chapter  152 A  and  Chapter  152 A  was  not  in 
effect  in  Catawba  County  on  June  30,  1969. 

Thus,  we  conclude  that  Chapter  152 A  cannot  become  effective  in  Catawba 
County  since  under  the  resolution  and  G.S.  152A-11  it  could  not  become 
effective   until   the   incumbent   coroner's   term    ended    in   December,    1970; 
that   before   such   event   could   occur,    Chapter   152A   was   repealed   as    of 
jJuly  1,   1969,  that  the   incumbent  coroner   should   continue   to   serve   until 
i  the  expiration  of  his  term  and  perform  his  duties  as  set  forth  in  Article 
;  21,  Chapter  130  of  the  General  Statutes,  and  Chapter  152  of  the  General 
Statutes;   that   Catawba   County's   Medical   Examiner   system   is   now  con- 
trolled by  Article  21  of  Chapter  130;  that  a  coroner  should  be  elected  at 
the  next  regular  election  for  coroner  in  that  county;   that  the   office   of 
coroner  has  not  been  abolished  in  Catawba  County. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


11  June  1970 
Subject: 


Requested  by: 


Questions: 


Public  Officers  &  Employees;  Medical  Examiners  and 
Coroners;  Chief  Medical  Examiner;  Counties  Without  Medi- 
cal Examiners;  Investigations  of  Deaths;  Autopsies; 
County  Health  Director  as  County  Medical  Examiner 

Mr.  Ben  Eaton,  Director 
Administrative  Services  Division 
State  Board  of  Health 

(1)  Does  the  Chief  Medical  Examiner,  in  those  counties 
where  no  county  medical  examiner  has  been  appointed, 
have  authority  to:  (1)  direct  the  coroner  to  submit  blood 
samples  from  victims  of  violent  or  accidental  deaths  for 
alcohol  analysis,  (2)  order  autopsies  in  all  homicides,  (3) 
without  request  of  the  coroner  or  other  appropriate  official, 
enter  the  investigation  in  a  violent  or  suspicious  death  and 
order  an  autopsy  or  toxicology  study  to  determine  the 
cause  of  death,  (4)  and  order  an  autopsy  when  a  child's 
death  is  sudden,  unexpected,  and  unattended  by  a  physi- 


Conclusions : 


(2)  Would  a  pathologist  employed  by  the  Chief  Medical 
Examiner  and  identified  as  associate  or  assistant  chief 
medical  examiner,  be  considered  a  public  officer? 

(3)  May  a  county  health  director  serve  as  county  medical 
examiner  ? 

(1)  In  1967  the  General  Assembly  enacted  Chapter  1154, 
Session  Laws  of  1967  to  create  the  office  of  Chief  Medical 
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Examiner  and  to  provide  for  a  State-wide  system  for  post- 
mortem medico-legal  examinations.  This  Act  became  ef- 
fective on  January  1,  1968.  This  Act  was  codified  as 
Article  21,  Chapter  130  of  the  General  Statutes.  The  office 
of  Chief  Medical  Examiner  is  under  the  State  Board  of 
Health.  G.S.  130-197  provides  that  the  Chief  Medical 
Examiner  shall  appoint  for  each  county  one  or  more  county 
medical  examiners,  and  further  provides  the  method  where- 
by they  are  to  be  selected.  This  section  states:  "In  the 
event  a  licensed  doctor  will  not  accept  an  appointment  as 
medical  examiner  in  a  county,  the  Chief  Medical  Examiner 
is  authorized  to  appoint  the  coroner  as  acting  medical 
examiner  to  serve  until  such  time  as  the  vacancy  can  be 
filled." 

The  Legislative  intent  seems  clear,  i.e.,  a  State-wide 
system  for  postmortem  examinations  with  the  mandate 
that  a  county  medical  examiner  be  appointed  in  each 
county,  and  should  a  doctor  not  be  available  who  would 
accept  the  appointment,  then  the  coroner  would  be  ap- 
pointed acting  medical  examiner  until  the  vacancy  can  be 
filled.  Thus  in  those  counties  where  no  medical  examiner 
has  been  appointed,  the  first  question  above  would  be 
answered  by  utilizing  the  requirements  of  G.S.  130-197 
;  whereby   the   coroner   would    be    appointed    acting    medical 

.    -,  examiner  and  he  would  be   subject  to   the   same   statutes, 

rules  and  regulations  as  any  other  county  medical  examiner. 

(2)  G.S.  130-194  authorizes  the  Chief  Medical  Examiner, 
with  the  approval  of  the  State  Board  of  Health,  to  employ 
clerical  and  other  assistants  as  are  necessary  to  perform 
the  duties  of  his  office.  The   statute  does  not  impose  any 

*•  duties    upon    an   assistant    selected    by    the    Chief    Medical 

Examiner.  The  term  "public  office"  embraces  the  ideas  of 
tenure,  duration,  emoluments,  powers  and  duties,  and  in- 
vestment of  a  part  of  the  sovereign  functions  of  govern- 
ment. The  designation  "assistant"  in  the  ordinary  use  of 
"  the  word,  does  not  contemplate  a  person  given  the  dignity 

of  an  office.  67  C.J.S.,  Officers,  Sec.  148.  Under  the  facts 
presented,  it  appears  that  the  pathologist  would  not  be  a 
public  officer,  but  a  staff  employee  with  the  designation  of 
assistant  chief  medical  examiner. 

(3)  This  office  has  for  many  years  considered  a  county 
health  director  to  be  a  public  officer,  and  has  ruled  a 
county  medical  examiner  to  be  a  public  officer.  Thus,  under 
Article  XIV,  Section  7,  North  Carolina  Constitution,  one 
person  may  not  serve  in  both  positions  at  the  same  time. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
'  .  '  Deputy  Attorney  General 
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6  February  1969 

Subject:  Public     Officers    &     Employees;     Medical     Examiners     and 

Coroners;  Removal  of  Body  of  Deceased  Motor  Vehicle 
Accident  Victim  from  Scene  of  Accident 

Requested  by:     Mr.  Ben  Eaton,  Jr.,  Director 

Administrative  Services  Division 
N.  C.  State  Board  of  Health 

Question:  Who    should    be    contacted    for    authority    to    remove    the 

body  of  an  obviously  deceased  motor  vehicle  accident 
victim  from  scene  of  accident  where  death  apparently 
occurred  solely  as  a  result  of  the  accident? 

Conclusion:  In  counties   still  operating  under  the  coroner  system,  the 

coroner  should  be  notified  prior  to  the  removal  of  an 
obviously  deceased  body  from  the  scene  of  a  motor  vehicle 
/  accident.  However,  in  counties  having  adopted  and  im- 
plemented the  medical  examiner  system,  a  positive  duty 
is  imposed  by  statute  to  notify  the  medical  examiner. 
Therefore,  the  medical  examiner  must  be  notified. 

Nothing  herein  is  intended  to  discourage  emergency  service  personnel  from 
transporting  a  motor  vehicle  accident  victim  to  an  emergency  treatment 
center  if  there  is  the  remotest  possibility  that  the  victim  is  alive. 

In  the  event  that  a  motor  vehicle  victim  is  obviously  deceased  and  the 
apparent  cause  of  death  was  the  result  of  the  accident,  the  body  should 
not  be  moved  until  authority  to  do  so  is  obtained,  there  being  a  pos- 
sibility that  criminal  charges  could  be  brought  as  a  result  of  the  accident. 
Authority  to  move  the  body  of  a  person  killed  under  such  circumstances 
could  be  given  by  the  coroner  or  medical  examiner.  G.S.  152-7(1)  is  as 
follows : 

"§152-7.  Duties  of  coroners  with  respect  to  inquests  and  pre- 
liminary hearings. — The  duties  of  the  several  coroners  with 
respect  to  inquests  and  preliminary  hearings  shall  be  as  follows: 
"(1)  Whenever  it  appears  that  the  deceased  probably  came  to 
his  death  by  the  criminal  act  or  default  of  some  person,  he  shall 
go  to  the  place  where  the  body  of  such  deceased  person  is  and 
make  a  careful  investigation  and  inquiry  as  to  when  and  by  what 
means  such  deceased  person  came  to  his  death  and  the  name  of 
the  deceased,  if  to  be  found  out,  together  with  all  the  material 
circumstances  attending  his  death,  and  shall  make  a  complete 
record  of  such  personal  investigation:  Provided,  however,  that  the 
coroner  shall  not  proceed  to  summon  a  jury  as  is  hereinafter 
provided  if  he  shall  be  satisfied  from  his  personal  investigation 
that  the  death  of  the  said  deceased  was  from  natural  causes,  or 
that  no  person  is  blamable  in  any  respect  in  connection  with  such 
death,  and  shall  so  find  and  make  such  finding  in  writing  as  a 
part  of  his  report,  giving  the  reason  for  such  finding;   unless  an 


602  ATTORNEY   GENERAL   OPINIONS  [VOL. 

affidavit  be  filed  with  the  coroner  indicating  blame  in  connection 
with  the  death  of  the  deceased.  A  written  report  of  said  investi- 
gation shall  be  filed  by  the   coroner  with  the   clerk   of   superior        i 
court  who  shall  preserve  the  said  report." 

G.S.  130-198  and  G.S.  152A-2  require  that  the  medical  examiner  be  notified 
in  counties  where  the  medical  examiner  system  has  been  adopted  and 
implemented.  G.S.  130-198  appears  as  follows: 

"§130-198.  Medical  examiners  to  be  notified  of  certain  deaths. — 
Upon  the  death  of  any  person,  apparently  by  criminal  act  or 
default,  or  apparently  by  suicide,  or  while  an  inmate  of  any  penal 
or  correctional  institution,  or  under  any  suspicious,  unusual  or 
unnatural  circumstances,  the  medical  examiner  of  the  county 
in  which  the  body  of  the  deceased  is  found  shall  be  notified  by  the 
physician  in  attendance,  by  any  law  enforcement  officer  having 
knowledge  of  such  death,  by  the  funeral  director,  by  a  member  of 
the  family  of  the  deceased,  by  any  person  present,  or  by  any  person 
having  knowledge  of  such  death.  No  person  shall  disturb  the  body 
at  the  scene  of  death  until  authorized  by  the  county  medical 
examiner. 

"A  similar  procedure  shall  be  followed  upon  discovery  of  anatomical 
material  suspected  of  being  or  determined  to  be  a  part  or  parts 
of  a  human  body." 

G.S.  152 A-2  appears  as  follows: 

"§152A-2.  Duty  to  notify  medical  examiner  of  death,  etc. — Upon 
the  death  of  any  person,  apparently  by  the  criminal  act  or  default, 
or  apparently  by  suicide,  or  suddenly  when  apparently  in  good 
health,  or  while  an  inmate  of  any  penal  or  correctional  institution, 
or  under  any  suspicious,  unusual  or  unnatural  circumstances,  the 
medical  examiner  of  the  county  in  which  the  body  of  the  deceased 
is  found  shall  be  notified  by  the  physician  in  attendance,  by  any 
law  enforcement  officer  having  knowledge  of  such  death,  by  the 
funeral  director,  by  a  member  of  the  family  of  the  deceased,  by 
any  person  present,  or  by  any  person  having  knowledge  of  such 
death.  No  person  shall  disturb  the  body  at  the  scene  of  death 
until  authorized  by  the  county  medical  examiner. 

"A  similar  procedure  shall  be  followed  upon  discovery  of  anatomi- 
cal material  suspect  of  being  or  determined  to  be  a  part  or 
parts  of  a  human  body." 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 
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4  August  1969  •      .  >;„     . 

Subject:  Public    Officers   &    Employees;    Minors;    Persons   Under   21 

Years  of  Age  May  Not  Serve  on  Recreation  Commissions 
or  Boards 

Requested  by:     Mr.  Ralph  J.  Andrews,  Director 
Recreation  Division 
Department  of  Local  Affairs 

Question:  May  persons  under  21  years  of  age  serve  as  a  member  of 

a  recreation  commission  or  board  as  a  regular  member 
or  as  an  ex-officio  member?  May  a  member  reside  outside 
the  governmental  unit  he  serves  ? 

Conclusion:  No.     A  member  of  a  city  or  county  recreation  commission 

or  board  is  a  public  officer.  Under  Article  VI,  North  Caro- 
lina Constitution,  a  person  must  be  21  years  of  age  to 
hold  a  public  office.  Ex-officio  connotes  by  virtue  of  an 
office,  or  services  which  are  annexed  to  a  particular  office 
to  be  performed  by  the  incumbent.  Thus,  a  person  under 
21  years  of  age  may  not  serve  as  a  regular  or  ex  officio 
member. 

If  the  person  is  a  member  of  a  city  board  or  commission, 
he  must  be  a  resident  of  the  city,  if  it  is  a  county  board 
or  commission,  he  must  be  a  resident  of  the  county. 

A  county  or  city  recreation  commission  or  board  created  under  Article  12, 
Chapter  163  of  the  General  Statutes,  carries  out  a  sovereign  and  public 
function  conferred  by  the  State,  and  a  person  appointed  to  the  commission 
to  perform  its  functions  is  a  public  officer.  Bamhill  v  Thompson,  122  N.C. 
493 ;  Eliason  v  Coleman,  86  N.C.  236. 

Article  VI,  North  Carolina  Constitution,  sets  forth  the  qualifications  of  a 
voter  and  requires  a  person  to  be  21  years  of  age.  Under  the  Constitution, 
only  a  qualified  voter  is  eligible  to  office,  therefore,  a  person  under  21 
years  of  age  may  not  hold  a  public  office.  State  v  Knight,  169  N.C.  333. 
Article  XIV,  Section  7  of  the  Constitution,  prohibits  double  office  holding, 
but  the  incumbent  of  an  office  may  be  required  by  the  General  Assembly 
to  perform  additional  duties  ex  officio.  6  Strong,  N.C.  Index  2d,  Public 
Officers,  Section  5.  Ex  officio  services  are  those  annexed  to  an  office  which 
the  incumbent  must  perform.  Thus  a  person  under  21  years  of  age,  not 
being  eligible  to  office,  cannot  serve  ex  officio. 

In  order  to  be  an  officer  of  a  city  or  county,  a  person  must  be  a  voter 
therein.  Article  VI,  North  Carolina  Constitution.  Thus  a  person  who  does 
not  meet  the  residency  requirements  of  the  governmental  unit  in  which 
he  is  to  serve  cannot  be  appointed. 

We  find  no  statutory  authority  for  advisory  committees  to  a  recreation 
commission  or  board.  However,  the  commission  may  consult  with  groups 
or  individuals  in  order  to   obtain   information  and   to   ascertain   needs   of 
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the  community  which  may  be  helpful  to  the  commission  in  performing  its 
functions.  Such  groups  or  individuals  may  not  be  vested  with  any  rights, 
duties  or  privileges  of  the  commission. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

6  April  1970 

Subject:  Public    Officers    &    Employees;    Notaries    Public;    Mark    of 

Stamp 

Requested  by:     Mr.  Mark  Stewart 

Guilford  County  Register  of  Deeds 

Question:  Does  G.S.  10-9  require  that  the  stamp  of  a  notary  public 

contain  the  word  "stamp"  ? 

Conclusion:  No,    provided    such    stamp    contains    the    words    "notary 

public". 

G.S.  10-9  provides: 

"Official  acts  of  notaries  public  in  the  State  of  North  Carolina 
shall  be  attested 

(1)  By  their  proper  signatures, 

(2)  The  readable  appearance   of  their  names,   either  from   their 
signatures  or  otherwise,  and 

(3)  By  the  clear  and  legible  appearance  of  their  notarial  stamps: 
Provided,  that  after  an  instrument  bearing  the  official  act  of  a 
notary  public  has  been  properly  recorded  in  the  office  of  the  reg- 

';  ister  of  deeds  subdivision  (2)  above  shall  be  conclusively  presumed 
to  have  been  complied  with  and  provided  further,  that  where  a 
clear  and  legible  impression  of  a  notarial  seal  appears  on  an 
instrument,  the  same  shall  be  deemed  as  valid  as  if  a  notarial 
stamp  were  used." 

There  is  no  statute  specifically  setting  out  the  form  or  contents  of  a  notarial 
stamp. 

Black's  Law  Dictionary,  4th  Ed.,  defines  "stamp",  in  part,  as  follows: 

"An  impression  made  by  public  authority,  in  pursuance  of  law, 
upon  paper  or  parchment,  upon  which  certain  legal  proceedings, 
conveyances,  or  contracts  are  required  to  be  written,  .  .  ." 

Webster's  New  International  Dictionary,  3d  Ed.,  defines  "stamp",  in  part, 
as  follows: 

"4a:  to  impress  or  mark  (something)  with  a  device  or  lettering 
to  authenticate,  certify,  or  register  formal  or  official  examination 
or  sanction." 
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If  the  device  or  lettering  used  to  make  the  mark  on  a  document  does  in 
fact  make  such  mark,  it  is,  by  definition,  a  stamp.  If  such  device  contains 
the  words  "notary  public"  and  prints  such  words  when  used,  it  is  a  notarial 
stamp  within  the  purview  of  G.S.  10-9  irrespective  of  whether  the  word 
"stamp"  is  also  printed  on  a  document  to  which  the  stamp  is  applied. 


Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


3  September  1969 

Subject:  Public  Officers  &  Employees;   Notaries  Public;  Register  of 

Deeds  Administering  Oath  to  Notaries;  Transfer  of  Duties 
from  Clerks  of  Superior  Court 

Requested  by:     Mrs.  Susan  Lobinger 
Governor's  Office 

Questions:  (1)     Since   the   enactment   of   Chapter  912,   Session   Laws 

of  1969,  effective  September  1,  1969,  should  the  register  of 
deeds  or  the  clerk  of  superior  court  administer  the  oath 
of  office  to  notaries  public  whose  commissions  were  issued 
prior  to  September  1,  1969,  but  had  not  been  sworn  into 
office? 

(2)  Should  the  clerks  of  superior  court  transfer  their 
records  of  notaries  to  the  register  of  deeds  ? 

Conclusions:  (1)  The  register  of  deeds  would  be  the  proper  official  to 
qualify  the  notaries  public  who  had  not  qualified  by  taking 
the  oath  of  office  prior  to  September  1,  1969,  since  this 
duty  has  been  transferred  from  the  clerks  of  superior  court 
to  the  registers  of  deeds  by  Chapter  912,  Session  Laws  of 
1969  which  became  eflPective   September  1,  1969. 

(2)  Although  Chapter  912,  Session  Laws  of  1969,  does 
not  require  the  clerk  of  superior  court  to  transfer  his 
record  qualifications  of  notaries  to  the  register  of  deeds, 
the  new  law  does  require  the  register  of  deeds  to  keep  a 
book  designated  as  "The  Record  of  Notaries  Public",  which 
is  the  official  record  of  notaries  public  qualification.  Thus 
it  would  appear  proper  for  the  clerk  to  transfer  his  record 
of  notaries  qualifications  to  the  register  of  deeds  so  that 
"The  Record  of  Notaries  Public",  as  required  by  Chapter 
912,  Session  Laws  of  1969,  will  contain  the  qualification 
of  all  notaries  commissioned   and   qualified  in  the  county. 

Prior  to  September  1,  1969,  the  effective  date  of  Chapter  912,  Session  Laws 
of  1969,  which  rewrote  G.S.  10-1  and  G.S.  10-2,  the  Governor  mailed  a 
notary's  commission  to  the  clerk  of  superior  court,  and  the  notary  was 
required  to  qualify  before  the  clerk  by  taking  the  oath  of  office.  The  clerk 
was  required  to  keep  a  record  of  the  notaries  public  qualification. 


6Q6 


ATTORNEY  GENERAL   OPINIONS 


[Vol. 


The  1969  Act  requires  the  Governor  to  send  the  commission  to  the  register 
of  deeds,  and  requires  the  notary  public  to  be  duly  qualified  by  taking  the 
oath  of  office  before  the  register  of  deeds. 

Thus,  the  clerk  of  superior  court  no  longer  has  the  authority  to  qualify 
a  notary  public,  and  where  the  commission  was  issued  prior  to  September  1, 
1969,  and  the  notary  had  not  qualified  before  that  date,  the  notary  should 
now  qualify  before  the  register  of  deeds. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


16  April  1969  ,'    ,.' 

Subject:  Public  Officers  &  Employees;  Notaries  Public;  Register  of 

Deeds;  Certificates  of  Out-of -State  Notaries 

Requested  by:     Honorable  Marshall  Watterson 

Henderson  County  Register  of  Deeds  ^        , 

Questions:  (1)     Should  the  register  of  deeds  refuse  to  certify  deeds 

and  other  instruments  acknowledged  before  out-of-state 
notaries  where  a  stamp  with  a  number  is  used  in  lieu  of 
a  seal ? 

(2)  Should  the  register  of  deeds  refuse  to  certify  deeds 
and  other  instruments  acknowledged  before  out-of-state 
notaries  where  no  seal  or  stamp  is  used  ? 

Conclusion:  The  register  of  deeds  should  certify  and  record  deeds  and 

other    instruments    with    acknowledgments    before    out-of- 
state  notaries  where  the  acknowledgment  is  attested  by  a 
,  stamp   with  a  number   in   lieu   of  a   seal.   The   register   of 

deeds  should  certify  and  record  deeds  and  other  instru- 
ments with  acknowledgments  before  out-of-state  notaries 
where  the  acknowledgment  is  not  attested  by  a  notarial 
seal  or  stamp,  but  a  certificate  of  authenticity  substantially 
in  conformity  with  G.S.  47-45  is  attached  or  annexed.  The 
register  of  deeds  should  certify  and  record  deeds  and  other 
instruments  with  acknowledgments  before  out-of-state 
notaries  where  the  acknowledgment  is  not  attested  by  a 
notarial  seal  or  stamp,  and  without  an  annexed  or  at- 
tached certificate  of  authenticity,  provided  the  law  of  the 
state  where  the  acknowledgment  was  taken  does  not  re- 
quire such  act  to  be  attested  by  a  notarial  seal  or  stamp. 

In  a  letter  of  February  5,  1969,  the  register  of  deeds  for  Henderson  County 
presents  the  following  questions: 

1.    Should  the  Register  of  Deeds  refuse  to  certify  deeds  and  other 
;  instruments  acknowledged  before  out-of-state  notaries  where  a 

"^  stamp  with  a  number  is  used  in  lieu  of  a  seal  ? 
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2.    Should  the  Register  of  Deeds  refuse  to  certify  deeds  and  other 
j  instruments    acknowledged    before    out-of-state    notaries    where 

I  no  seal  or  stamp  is  used  ? 

In  answer  to  the  first  question,  I  enclose  herewith  a  copy  of  an  opinion 
by  Mr.  Millard  R.  Rich,  Jr.,  Assistant  Attorney  General,  dated  June  20, 
1966,  and  an  opinion  by  Mr.  Harry  W.  McGalliard,  Assistant  Attorney 
General  (now  Deputy  Attorney  General),  dated  8  August  1960,  which  you 
will  find  self-explanatory.  From  these  opinions  and  from  G.S.  10-4,  an 
acknowledgment  by  an  out-of-state  notary,  where  the  notary  uses  a  stamp 
with  a  number  in  lieu  of  an  official  notarial  seal,  otherwise  regular  and 
substantially  in  due  form,  should  be  certified  and  recorded  in  the  local 
registry. 

Where  the  acknowledgment  of  an  out-of-state  notary  is  not  attested  by  a 
notarial  seal  or  stamp,  the  question  arises  as  to  whether  the  law  of  that 
state  requires  such  act  to  be  under  seal  or  whether  this  was  an  oversight 
or  omission.  G.S.  47-2  authorizes  a  notary  public,  among  other  officers, 
to  take  acknowledgments  out-of-state,  and  ordinarily  such  officer  has  an 
official  seal  or  stamp.  G.S.  10-9  now  authorizes  notary  publics  of  North 
Carolina  to  use  a  stamp. 

The  objects  of  the  registration  laws  are  to  give  notice  to  subsequent 
innocent  purchasers  for  value  and  creditors  of  a  grantor,  and  to  promote 
reliance  upon  the  local  records.  A  deed  with  a  defective  acknowledgment 
or  probate  is  not  notice  even  though  indexed  and  spread  upon  the  local 
public  records.  Most  of  the  decisions  of  the  Supreme  Court  of  North 
Carolina  have  been  liberal  in  construing  acknowledgments  and  probates 
and  have  sustained  their  validity  unless  fatally  defective.  "Certificates  of 
acknowledgments  will  be  liberally  construed  and  will  be  upheld  if  in  sub- 
stantial compliance  with  the  statute."  3  Strong,  N.C.  Index,  2d,  Deeds, 
Sec.  6,  p.  246. 

The  Supreme  Court  of  North  Carolina  has  held  that  acknowledgments 
before  out-of-state  notaries,  attested  by  notarial  seals,  are  valid  notice 
without  a  certificate  of  authenticity  by  a  clerk  of  court  of  record  or  such 
certificate  of  authenticity  as  required  by  statute  at  the  time  of  the 
acknowledgment.  Bank  v.  Tolhert,  192  N.C.  126;  Realty  Corp.  v.  Houston, 
213  N.C.  628;  Nicholson  v.  Lumber  Co.,  160  N.C.  33.  The  same  decision 
was  reached  concerning  an  acknowledgment  before  a  vice-consul  in  Great 
Britain.  Powers  v.  Baker,  152  N.C.  718.  No  case  has  been  found  directly 
in  point  upholding  the  validity  of  an  out-of-state  acknowledgment  before 
a  notary  public,  not  attested  by  a  notarial  seal  or  stamp  and  without  a 
certificate  of  authenticity.  Where  the  issue  has  been  raised  the  validity 
of  the  acknowledgment  and  registration  has  been  upheld  by  several  pre- 
sumptions that  arise  from  the  recorded  instruments,  making  a  prima  facia 
case,  with  the  best  evidence,  the  originals,  not  being  put  in  evidence;  e.g., 
a  recital  in  an  acknowledgment  by  a  commissioner  of  deeds,  "Given  under 
my  hand  and  seal"  raises  a  presumption  that  the  seal  was  affixed  to  the 
original,  Johnson  v.  LuTuber  Co.,  147  N.C.  249;  presumption  against  con- 
tention that  a  deed  which  the  clerk  certified  was  properly  proved,  is  not 
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competent  evidence  of  title  because  not  attested  by  a  notarial  seal,  Peel  v. 
Corey,  196  N.C.  79;  see  also  Sluder  v.  Lumber  Co.,  181  N.C.  69,  and  Allen 
V.  Stainback,  186  N.C.  75. 

The  validity  of  acknowledgments  and  registration  will  depend  on  the  laws 
of  this  state.  16  Am.  Jur.  2d,  Conflict  of  Laws,  Sec.  14,  pp  27-29. 

G.S.  10-4  provides  in  pertinent  part  as  follows: 

"(b)  Any  act  within  the  scope  of  subsection  (a)  performed  in 
another  jurisdiction  by  a  notary  public  of  that  jurisdiction  has  the 
same  force  and  effect  in  this  State  as  fully  as  if  such  act  were 
performed  in  this  State  by  a  notary  public  commissioned  under  the 
laws  of  this  State." 

In  Westfelt  v.  Adams,  131  N.C.  379,  a  probate  without  the  officer's  seal 
was  held  valid  where  the  law  at  the  time  did  not  require  the  certificate 
to  be  accompanied  by  the  seal  of  the  probate  officer.  In  Freeman  v. 
Morrison,  214  N.C.  240,  the  Court  in  upholding  an  acknowledgment, 

"Acknowledged  to  before  me,  this  June  4th,  1936. 

Mary  L.  Mathis,  N.P. 
"My  commission  expires  June  25  -36." 
construing  section  3323,  N.C.  Code,  1935  (now  G.S.  47-38)  stated: 

"Upon  analysis  of  the  statute  it  is  apparent  that  the  following 
facts  should  appear  in  the  certificate,  either  by  incorporation  or 
direct  reference  to  the  instrument  acknowledged:  (1)  Name  and 
title  of  the  official  taking  the  acknowledgment;  (2)  name  of 
grantor;  (3)  personal  appearance  of  the  grantor  before  the  officer; 
(4)  acknowledgment  of  grantor  to  the  officer  of  the  execution  of 
the  instrument;  (5)  date;  and  (6)  signature  of  the  officer,  and, 
if  required  by  law  otherwise,  his  seal."   (Emphasis  added.) 

G.S.  47-14  provides  in  pertinent  part  as  follows: 

"(a)  When  an  instrument  is  offered  for  registration,  the  register 
of  deeds  shall  examine  the  certificate  or  certificates  of  proof  or 
acknowledgment  appearing  upon  the  instrument,  and  if  it  appears 
on  the  face  of  the  instrument  that  the  execution  thereof  by  one 
or  more  of  the  signers  has  been  duly  proved  or  acknowledged  and 
the  certificate  or  certificates  to  that  effect  are  in  due  form,  he 
shall  so  certify,  and  shall  register  the  instrument,  together  with 
the  certificates."       ::2s- 

The  statute  further  provides  that  if  the  register  of  deeds  denies  registra- 
tion the  instrument  may  be  presented  to  a  judge  who  shall  "adjudge"  the 
certificates  and  may  order  the  instrument  to  be  registered. 

The  word  certify  means,  "to  testify  in  writing;  to  make  known  or  establish 
as  a  fact;  to  vouch  for  a  thing  in  writing;  to  give  a  certificate,  or  to  make 
a  declaration  about  a  writing;  to  warrant."  Black's  Law  Dictionary,  4th 
Edition. 
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From  the  foregoing  authorities  the  register  of  deeds  should  certify  and 
record  deeds  acknowledged  before  out-of-state  notaries  where  the  acknowl- 
edgment is  not  attested  by  a  notarial  seal  or  stamp  but  does  have  a 
certificate  of  authenticity  by  a  clerk  of  court  of  record  substantially  in 
conformity  with  G.S.  47-45  annexed  or  attached  thereto.  While  this  is  the 
better  practice  and  advocated  by  the  Uniform  Acknowledgment  Act,  the 
register  of  deeds  should  certify  and  record  deeds  and  other  instruments 
acknowledged  before  out-of-state  notaries  where  the  acknowledgment  is 
not  attested  by  a  notarial  seal  or  stamp  and  no  certificate  of  authenticity 
is  attached  or  annexed  thereto,  provided  the  law  of  the  state  where  the 
acknowledgement  was  taken  does  not  require  such  act  to  be  attested  by 
a  notarial  seal  or  stamp.  The  register  of  deeds  must  take  notice  of  the 
law  of  the  state  where  the  acknowledgment  was  taken.  The  certificate 
should  show  on  its  face  that  it  is  acknowledged  before  a  notary  public, 
and  should  be  substantially  in  conformity  with  G.S.  47-38.  If  the  register 
of  deeds  does  not  know  the  law  of  the  state  where  the  acknowledgment  was 
taken  it  is  suggested  that  he  consult  his  County  Attorney  or  this  office. 

Robert  Morgan,  Attorney  General 
William  B.  Ray,  Staff  Attorney 


24  February  1969 

Subject:  Public  Officers  &  Employees;  Register  of  Deeds;  Appoint- 

ment of  Assistants;  Fixing  Compensation 

Requested  by:     Mr.  Bruce  B.  Briggs 

Madison  County  Attorney 

Questions:  (1)     Does   Chapter  455,   Session  Laws   of   1963,   limit  the 

authority  of  the  Register  of  Deeds  of  Madison  County  to 
appoint  an  assistant  or  deputy  register  of  deeds? 

(2)  If  an  assistant  or  deputy  is  appointed,  is  the  Board 
of  County  Commissioners  liable  for  such  person's  salary? 

Conclusions:  (1)  Chapter  455,  Session  Laws  of  1963,  authorizes  the 
County  Commissioners  of  Madison  County  to  employ  three 
persons  in  a  secretarial  capacity  in  the  offices  of  the 
Superior  Court,  Register  of  Deeds,  Tax  Collector  and 
County  Auditor.  This  Act  has  no  restrictive  effect  upon 
the  authority  of  the  Register  of  Deeds  to  appoint  one  or 
more  assistant  registers  of  deeds  or  deputy  registers  of 
deeds  under  G.S.  161-6. 

(2)  In  the  absence  of  a  special  act  providing  otherwise, 
an  assistant  or  deputy  register  of  deeds  appointed  by  the 
Register  of  Deeds  would  be  paid  by  the  Register  of  Deeds 
from  the  fees  allowed  his  office,  and  the  Board  of  County 
Commissioners  would  not  be  liable  for  such  salaries. 
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Chapter  455,  Session  Laws  of  1963,  is  an  act  relating  to  Madison  County 
Courthouse  employees,  their  salaries  and  duties.  Section  1  of  the  Act 
authorizes  the  County  Commissioners  of  Madison  County  to  employ  three 
qualified  persons  to  serve  in  secretarial  capacities  in  the  offices  therein 
listed,  including  the  office  of  the  Register  of  Deeds.  The  persons  employed 
serve  at  the  pleasure  of  the  Secretary  of  the  Board  of  County  Commis- 
sioners, and  their  salaries  are  fixed  by  statute.  Their  duties,  including 
assisting  the  County  Auditor  in  the  processing  of  tax  records  and  books, 
are  prescribed  by  the  Secretary  to  the  Board  of  County  Commissioners. 

G.S.  161-6  confers  upon  registers  of  deeds  the  authority  to  appoint  one  or 
more  assistant  or  deputy  registers  of  deeds. 

We  find  no  provision  of  Chapter  455  which  indicates  a  legislative  intent 
to  affect  in  any  manner  the  authority  conferred  upon  registers  of  deeds 
in  G.S.  161-6  to  appoint  one  or  more  assistant  or  deputy  registers  of 
deeds.  The  legislative  intent  expressed  in  Chapter  455,  Session  Laws  of 
1963,  appears  to  merely  authorize  secretarial  employees  in  the  offices 
designated  in  the  Act. 

The  salary  of  any  person  appointed  by  the  Register  of  Deeds  under  G.S. 
161-6  would  be  paid  by  the  Register  of  Deeds  from  the  fees  allowed  by 
law  for  his  office.  We  find  no  provision  whereby  the  County  Commissioners 
would  be  liable  for  the  salaries  of  the  persons  so  appointed  by  the  Register 
of  Deeds.  Thus,  the  County  Commissioners  would  not  be  required  to  pay 
such  salaries. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

28  August  1969 

Subject:  Public  Officers  &  Employees;  Register  of  Deeds;  Fees 

Requested  by:     Mr.  Kyle  Baldwin  ^ 

Register  of  Deeds  ' 

Ashe  County  v,>'|.   - 

Question:  What  fees  are  to  be  charged  by  the  Register  of  Deeds  of 

Ashe  County,  those  enumerated  in  Chapter  527,  1951 
Session  Laws,  as  amended  by  Chapter  679,  1967  Session 
Laws  or  those  set  by  Chapter  80,  1969  Session  Laws? 

Conclusion:  The  Register  of  Deeds  of  Ashe  County  shall  charge  the 

fees  set  by  Chapter  80,  1969  Session  Laws,  codified  as 
G.S.  161-10. 

Section  15  of  Chapter  80,  Session  Laws  of  1969,  provides  that  all  laws 
including  portions  of  local  laws  setting  fees  of  registers  of  deeds  are  re- 
pealed. Therefore  the  fees  set  in  sections  1  and  2  of  Chapter  527,  Session 
Laws  of  1951,  as  amended  by  Chapter  679,  1967  Session  Laws,  were  re- 
pealed on  the  effective  date  (July  1,  1969)  of  Chapter  80,  Session  Laws  of 
1969. 
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Fees  to  be  charged  by  the  Register  of  Deeds  in  Ashe  County  are  as 
provided  in  Chapter  80,  Session  Laws  of  1969   (G.S.  161-10). 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 

2  September  1969 

Subject:  Public  Officers  &  Employees;  Register  of  Deeds;  Fees 

Requested  by:     Mr.  Melvin  R.  Daniels 

Register  of  Deeds,  Dare  County 

Question:  Is  Chapter  633,  1967  Session  Laws   (which  provides  that 

the  Register  of  Deeds  of  Dare  County  shall  collect  the 
sum  of  $2  for  each  deed  recorded,  in  addition  to  all  other 
fees  required  or  permitted,  said  sum  to  be  used  to  help 
defray  the  expenses  of  transferring  property  to  the  tax 
map  records  of  the  County)  repealed  by  the  enactment 
of  Chapter  80,  1969  Session  Laws  ? 

Conclusion:  No. 

Chapter  80,  1969  Session  Laws,  entitled  "An  Act  to  Fix  a  Uniform 
Schedule  of  Fees  to  be  Charged  by  the  Registers  of  Deeds  Throughout 
North  Carolina"  became  effective  on  July  1,  1969. 

Section  1(b)  of  the  Act  provides  "The  uniform  fees  set  forth  in  this 
section  are  complete  and  exclusive  and  no  other  fees  shall  be  charged  by 
the  register  of  deeds." 

Section  15  of  the  Act  provides  "All  laws  and  clauses  of  laws  in  conflict 
with  the  provisions  of  this  Act,  including  the  portions  of  all  local  acts 
setting  the  fees  of  registers  of  deeds  or  authorizing  the  county  commis- 
sioners to  set  the  fees,  are  hereby  repealed." 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


8  July  1969 
Subject: 


Requested  by: 


Questions: 


Public  Officers  &  Employees;  Register  of  Deeds;  Fees; 
Fees  for  Probate  of  Instruments  for  Registration 

Miss  Frances  H.  Burwell 
Stokes  County  Register  of  Deeds 

(1)  Under  G.S.  161-10,  as  rewritten  in  1969,  may  the 
register  of  deeds  charge  50  cents  for  each  acknowledgment 
taken  before  a  notary  public  on  the  instrument  or  is  the 
probate  fee  limited  to  one  fee  of  50  cents  regardless  of 
the  number  of  acknowledgments  on  the  instrument? 
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(2)  Under  G.S.  161-10,  as  rewritten  in  1969,  must  the 
register  of  deeds  charge  the  fee  of  $1  as  an  additional 
page,  when  the  instrument  to  be  registered  or  filed  ex- 
ceeds 8^/^  X  14  inches  ? 

Conclusions:  (1)  G.S.  161-10(a)  (15)  Probate — provides  for  the  certi- 
fication of  instruments  for  registration  as  provided  in 
G.S.  47-14  the  register  of  deeds  shall  charge  a  fee  of  50 
cents.  We  find  no  language  in  G.S.  47-14  or  G.S.  161-10 
which  indicates  the  fee  is  for  the  probate  of  each  notary 
acknowledgment.  Therefore,  the  register  of  deeds  should 
charge  only  one  fee  of  50  cents  for  probate  of  the  in- 
strument to  be  registered  regardless  of  the  number  of 
notary  acknowledgments  appearing  thereon. 

(2)  G.S.  161-10(a)(l)  does  not  vest  any  discretion  in 
the  register  of  deeds.  He  must  charge  $2  for  the  first 
page,  which  shall  not  exceed  8^/^  x  14  inches,  and  charge 
$1  for  each  additional  page  or  fraction  thereof.  A  page 
which  exceeds  8%  x  14  inches  shall  be  considered  as  two 
pages.  Thus,  if  the  first  page  exceeds  8^/^  x  14  inches,  it 
must  be  considered  as  two  pages  for  purposes  of 
charging  the  fee  required  by  the  statute. 

Robert  Morgan,  Attorney  General 
.     ■  James  F.  Bullock, 

Deputy  Attorney  General 


24  June  1969 
Subject: 

Requested  by: 

Question: 


Conclusion: 


Public  Officers  &  Employees;  Register  of  Deeds;  Fees; 
Uniform  Fees 

Mr.  Leo  L.  Fisher 

Register  of  Deeds,  Columbus  County 

Does  Chapter  80,  Session  Laws  of  1969,  relating  to  uni- 
form fees  for  registers  of  deeds,  repeal  or  affect  Chapter 
628,  Session  Laws  of  1943,  which  authorizes  the  Register 
of  Deeds  of  Columbus  County  to  retain  the  fees  charged 
for  furnishing  certified  copies  of  records  ? 

Chapter  80,  Session  Laws  of  1969,  provides  that  fees,  as 
provided  in  the  Act,  shall  be  uniform  throughout  the 
State,  and  Section  15  thereof  provides  that  all  laws  in- 
cluding portions  of  local  acts  setting  fees  of  registers  of 
deeds  or  authorizing  county  commissioners  to  set  fees  are 
repealed.  However,  Section  14  provides  that  a  register  of 
deeds  whose  compensation  is  derived  from  fees  shall  con- 
tinue to  retain  such  fees,  but  the  amount  of  the  fees  shall 
be  as  provided  in  Chapter  80,  Session  Laws  of  1969.  Thus, 
Chapter  628,  Session  Laws  of  1943,  is  not  repealed  since 
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it  does  not  set  fees,  but  merely  authorizes  the  register 
of  deeds  to  retain  fees,  as  prescribed  by  law,  for  furn- 
ishing certified  copies  of  records.  The  amount  of  such  fee 
is  now  controlled  by  Chapter  80,  Session  Laws  of  1969, 
and  the  board  of  county  commissioners,  under  Chapter 
358,  Session  Laws  of  1969,  has  no  authority  to  change 
those  fees  fixed  in  Chapter  80,  Session  Laws  of  1969. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


10  February  1969 

Subject:  Public   Officers   &    Employees;    Register   of   Deeds;    Micro- 

filming of  Deeds;  Mortgages  and  Deeds  of  Trust 

Requested  by:     Mr.  William  A.  McFarland 
Polk  County  Attorney 

Question:  In    counties    which    record     deeds,    deeds     of    trust     and 

mortgages    by    microfilming,    may    all    three    type    instru- 
ments be  recorded  on  the  same  roll  of  film  ? 

Conclusion:  There   is   no   statutory    authorization   or   prohibition.    Per- 

missive legislation  should  be  considered. 

In  a  telephone  conversation  on  February  6,  1969,  the  County  Attorney 
of  Polk  County  inquired  if  the  county  may  microfilm  deeds,  deeds  of  trust 
and  mortgages  on  the  same  roll  of  film  as  this  will  prove  less  expensive 
than  maintaining  three  separate  rolls. 

The  only  statutes  found  relating  to  microfilm  documents  recorded  in  the 
office  of  register  of  deeds  were  G.S.  45-37.2,  45-38  and  161-14.1.  All  three 
of  these  statutes  relate  to  the  manner  of  recording  marginal  notations  on 
previously  recorded  documents. 

There  appear  to  be  no  statutes  authorizing  or  prohibiting  the  recording 
of  all  three  types  of  instruments  on  the  same  roll  of  film.  Obviously  the 
recording  of  the  documents  themselves  is  quite  unrelated  to  the  notice 
given  by  the  indexing  of  the  names  of  the  grantors  and  grantees  in  the 
various  indexes.  Nevertheless,  it  is  suggested  that  consideration  be  given 
to  the  introduction  of  a  bill  in  the  Legislature  authorizing  this  manner 
of  microfilming  these  instruments. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
-^-    -    '  .;■  Assistant  Attorney  General 


614 


ATTORNEY  GENERAL   OPINIONS 


[Vol. 


13  June  1969 

Subject:  Public   Officers   &   Employees;   Register  of  Deeds;    Oaths;  ; 

No    Authority    for    Assistant    Register    of    Deeds    to    Ad 
minister   Oaths;    Assistant   Register   of   Deeds    Acting   as 
Precinct  Registrar 

Requested  by:     Honorable  J.  B.  Blaylock 

Caswell  County  Register  of  Deeds 

Question:  May  an  assistant  register  of  deeds  administer  oaths  and 

act  as  registrar  for  voters  ? 

Conclusion:  HE  841,  if  enacted  into  law,  confers   authority  upon  the 

register  of  deeds  to  administer  oaths.  No  such  authority 
is  conferred  upon  the  assistant  register  of  deeds.  A  pre- 
cinct registrar  is  a  public  officer,  as  is  an  assistant  register 
of  deeds;  therefore,  one  person  may  not  act  in  both 
capacities  at  the  same  time. 

In  a  letter  of  June  9,  1969,  it  appears  that  the  Board  of  County  Com- 
missioners of  Caswell  County  desires  to  appoint  an  assistant  register  of 
deeds  and  assign  also  to  her  the  duties  of  registering  new  voters. 

If  enacted,  HE  841  will  confer  upon  registers  of  deeds  the  authority  to 
administer  oaths.  However,  we  find  no  provision  of  this  bill,  or  any  pro- 
vision in  G.S.  161-6,  which  would  grant  the  assistant  registers  of  deeds 
such  authority.  G.S.  11-8  would  grant  such  authority  to  the  deputy 
registers  of  deeds.  i 

G.S.  163-41  provides  for  precinct  registrars  and  specifies  that  no  person 
holding  any  office  may  be  appointed  as  a  precinct  official.  A  registrar  of 
elections  is  a  public  officer;  therefore,  both  under  G.S.  163-41  and  Article 
XIV,  Section,  of  the  North  Carolina  Constitution,  an  assistant  or  deputy 
register  of  deeds  would  not  be  able  to  act  in  the  capacity  of  a  registrar 
of  elections  at  the  same  time. 

Robert  Morgan,  Attorney  Geiieral 
.  \,  James  F.  Eullock, 

Deputy  Attorney  General 

18  September  1968 

Subject:  Public  Officers  &  Employees;  Registei  of  Deeds;  Salaries; 

Excise  Stamp  Tax 

Requested  by:     Mr.  J.  Ray  Braswell 

Avery  County  Attorney 

Conclusion:  Where  a  register  of  deeds  is  compensated  on  a  fee  basis, 

as  opposed  to  a  salary,  the  board  of  county  commissioners 
,.  ,,  lacks  authority  to  pay  in  addition  a  commission  measured 

by  a  percentage  of  the  gross  amount  collected  by  him 
from  the  issuance  of  excise  stamp  tax  as  compensation 
for  additional  services  required  by  G.S.  105-228.28  et  seq. 
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I  have  your  letter  of  4  September  1968  in  which  you  state  the  following: 

I         "The  Register  of  Deeds  of  Avery  County  is  compensated  on  a  fee 
'         basis. 

"The  Board  of  County  Commissioners  wish  to  pay  him  as  com- 
pensation for  additional  services  required  by  Session  Laws  1967, 
Chapter  986,  a  commission  of  ten  (10%)  per  cent  of  the  gross 
amount  collected  by  him  from  issuance  of  Excise  Tax  Stamps  under 
the  Statute. 

"The  proposed  commission  would  be  retroactive  to  January  1,  1968, 
the  effective  date  of  the  tax. 

"Do  you  see  any  legal  objection  to  this?" 

I  have  looked  in  vain  for  any  express  authority,  by  statute  or  case  law, 
■  for  the  Board  of  County  Commissioners  to  pay  your  Register  of  Deeds 
the  proposed  commission.  It  might  well  be  that  Article  6A  of  Chapter  153 
of  the  General  Statutes  would  provide  that  authority  if  Avery  County 
were  included  among  the  counties  to  which  the  Article  is  applicable. 
However,  this  is  not  the  case. 

Historically,  the  registers  of  deeds  were  paid  on  a  fee  basis.  However,  by 
various  acts  of  the  General  Assembly,  the  great  majority  of  registers  of 
deeds  are  now  paid  salaries.  Only  three  or  four,  including  Avery  County, 
:  continue  to  be  paid  on  a  fee  basis.  Therefore,  since  the  Avery  County 
Register  of  Deeds  is  paid  on  that  basis,  I  am  of  the  opinion  that  the 
Board  of  County  Commissioners  is  presently  without  authority  to  provide 
additional  compensation  by  way  of  a  commission  for  services  required  by 
Session  Laws  1967,  Chapter  986  (G.S.  105-228.28  et  seq.) ,  measured  by  a 
percentage  of  the  gross  amount  collected  by  him  from  the  issuance  of 
excise  stamp  tax. 

T.  W.  Bruton,  Attorney  General 
"^  Myron  C.  Banks, 

Assistant  Attorney  General 

18  March  1969  . 

Subject:  Public    Officers    &    Employees;     Residence    Requirements; 

Policemen  and  Firemen 

Requested  by:     Mr.  Jesse  L.  Warren 

Greensboro  City  Attorney  .- 

Question:  May    policemen    and    firemen    live    outside    the    corporate 

limits  of  a  city  or  town  since  the  enactment  of  Chapter  23, 
I  Session  Laws  of  1969  ? 

Conclusion:  Yes.     Although    prior    opinions    of    this    office    held    that 

policemen,   and   perhaps   firemen,   were   public    officers   and 

thus  required  to  reside  within  the  corporate  limits,  Chapter 

,..  23,    Session    Laws    of    1969,    (which    amended    G.S.    160-20 


616  ATTORNEY   GENERAL   OPINIONS  [VOL. 

and  160-115.1),  is  presumed  to  be  valid  until  declared 
otherwise  by  a  court  of  competent  jurisdiction.  A  city 
charter  requiring  such  persons  to  live  within  the  corporate 
limits  would  be  controlling  over  the  general  law. 

A  letter  of  March  13,  1969,  refers  to  Chapter  23,  Session  Laws  of  1969, 
which  authorizes  policemen  and  firemen  to  live  outside  corporate  limits 
of  a  municipalii;y,  and  also  to  prior  opinions  of  this  office  to  the  effect 
that  such  officers  must  reside  within  the  municipality. 

Chapter  23,  Session  Laws  of  1969,  amended  Chapter  160  of  the  General 
Statutes  so  as  to  authorize  cities  to  employ  policemen  and  firemen  who 
live  outside  the  corporate  limits. 

The  question  presented  is,  simply  stated,  whether  Chapter  23,  Session 
Laws  of  1969,  is  constitutional. 

This  office  has  consistently  followed  the  policy  of  not  passing  upon  the 
constitutionality  of  a  statute  before  its  validity  has  been  presented  to  our 
courts.  Thus,  until  an  act  has  been  declared  unconstitutional,  the  presump- 
tion of  validity  should  be  followed  as  stated  in  Greensboro  v  Wall,  247 
N.C.  at  520: 

"The  judicial  duty  of  passing  upon  the  constitutionality  of  an 
Act  of  Congress  or  of  an  Act  of  the  General  Assembly  is  one  'of 
great  gravity  and  delicacy.'  Adkins  v  Children's  Hospital,  261 
U.S.  525,  43  S.  Ct.  394,  67  L  Ed  785;  Person  v  Doughton,  186 
N.C.  723,  120  S.E.  481.  Since  'every  presumption  is  to  be  indulged 
in  favor  of  the  validity  of  an  Act  of  the  General  Assembly,  S  v 
Lueders,  214  N.C.  558,  200  S.E.  22,  the  established  judicial  policy 
is  to  refrain  from  deciding  constitutional  questions  unless  (1)  the 
judicial  power  is  properly  invoked,  and  (2)  it  is  necessary  to  do 
so  in  order  to  protect  the  constitutional  rights  of  a  party  to  the 
action.  S  v  Lueders,  supra;  Turner  v  Reidsville,  224  N.C.  42,  46, 
29  S.E. 2d  211.  'A  party  who  is  not  personally  injured  by  a  statute 
is  not  permitted  to  assail  its  validity;  .  .  .'  Adams,  J.,  in  Yar- 
horough  v  Park  Com.,  196  N.C.  284,  288,  145  S.E.  563." 

For  an  exhaustive  discussion  as  to  the  hesitancy  of  appellate  courts  to 
decide  constitutional  questions  and  the  five  rules  to  be  considered,  see 
S  V  Lweders,  214  N.C.  558. 

Of  course.  Chapter  23,  Session  Laws  of  1969,  does  not  repeal  any  charter 
provision  which  requires  such  officers  to  reside  within  the  corporate  limits 
and  the  charter  would  be  controlling  over  the  general  law. 


Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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18  March  1969 

Subject:  Public    Officers    &    Employees;     Residence    Requirements; 

Recreation  Commission 

Requested  by:     Mr.  S.  J.  Webster 

Madison  County  Attorney 

Question:  May  a  member  of  a  municipal  recreation  commission  reside 

outside  the  corporate  limits  ? 

Conclusion:  No.     A    member    of    a    municipal    recreation    commission 

holds  a  public  office,  and  thus  must  be  a  qualified  voter 
of  the  municipality  in  which  he  serves.  This  would  require 
residence  within  the  municipality. 

It  is  clear  that  providing  recreational  facilities  by  a  municipality  is  a 
public  purpose  carried  on  for  the  benefit  of  the  citizens  thereof.  Brumley  v 
Baxter,  225  N.C.  691. 

Taxes  may  be  levied  and  bonds  issued  to  provide  funds  for  recreational 
facilities.  G.S.  160-163;  160-159.  Such  levy  or  bond  issue  is  submitted  to 
the  qualified  voters  of  the  municipality. 

G.S.  160-161  recognizes  the  members  of  the  commission  as  public  officers 
for  it  provides  that  where  certain  named  public  officers  serve  on  the 
commission,  they  shall  serve  ex-officio. 

Article  VI,  Section  2,  of  the  North  Carolina  Constitution  sets  forth 
qualifications  of  voters,  and  one  prerequisite  is  that  the  person  must  have 
resided  in  North  Carolina  one  year  and  in  the  precinct,  ward,  or  other 
election  district  in  which  he  offers  to  vote  for  30  days  preceding  the  election. 
In  order  to  be  a  qualified  voter  in  the  town,  a  person  must  reside  therein. 
S  V  Carter,  194  N.C.  293 ;  People  v  Canaday,  73  N.C.  198. 

Article  VI,  Section  7,  provides  that  every  voter  shall  be  eligible  to  office. 
Thus,  to  hold  office  in  a  city  or  town,  a  person  must  be  a  qualified,  registered 
voter  therein. 

See  G.S.  160-164  as  to  joint  recreation  commissions  or  boards. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

9  February  1970 

Subject:  Public  Offices  &  Employees;  Residence  Requirements;  State 

Highway  Patrol 

Requested  by:     LTC  Charles  B.  Pierce 
Executive  Officer 
North  Carolina  State  Highway  Patrol 

Question:  What   period    of   residency    in   this    State    is    required    to 

become  eligible  to  be  an  officer  with  the  North  Carolina 
State  Highway  Patrol  ? 
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Conclusion:  One  year. 

A  trooper  with  the  North  Carolina  State  Highway  Patrol  is  a  public 
officer  of  the  State  of  North  Carolina. 

The  qualifications  for  holding  public  office  in  North  Carolina  appear  in 
Article  6  of  the  North  Carolina  Constitution  which,  in  pertinent  part,  reads 
as  follows: 

"§7.  Eligibility  to  office;  official  oath.— Every  voter  in  North 
Carolina,  except  as  in  this  article  disqualified,  shall  be  eligible  to 
office,  but  before  entering  upon  the  duties  of  the  office  he  shall  take 
and  subscribe  the  following  oath:  .  .  ." 

"§1.  Who  may  vote. — Every  person  born  in  the  United  States, 
and  every  person  who  has  been  naturalized,  twenty-one  years  of 
age,  and  possessing  the  qualifications  set  out  in  this  article,  shall 
be  entitled  to  vote  at  any  election  by  the  people  of  the  State,  except 
as  herein  otherwise  provided." 

"§2.  Qualifications  of  voters. — Any  person  who  shall  have  resided 
in  the  State  of  North  Carolina  for  one  year,  and  in  the  precinct, 
ward  or  other  election  district  in  which  such  person  offers  to  vote 
for  thirty  days  next  preceding  an  election,  and  possessing  the  other 
qualifications  set  out  in  this  article,  shall  be  entitled  to  vote  at 
any  election  held  in  this  State;  provided,  that  removal  from  one 
precinct,  ward  or  other  election  district  to  another  in  this   State 

.  shall  not  operate  to  deprive  any  person  of  the  right  to  vote  in  the 
precinct,  ward  or  other  election  district  from  which  such  person 
has  removed  until  thirty  days  after  such  removal.  No  person  who 
has  been  convicted,  or  who  has  confessed  his  guilt  in  open  court 
upon  indictment,  of  any  crime  the  punishment  of  which  now  is,  or 
may  hereafter  be,   imprisonment   in   the    State's    Prison,   shall   be 

1,  permitted  to  vote,  unless  the  said  person  shall  be  first  restored  to 
citizenship  in  the  manner  prescribed  by  law.  The  General  Assembly 
may,  however,  reduce  the  time  of  residence,  preceding  a  Presi- 
dential Election,  for  a  person  possessing  all  other  qualifications  of 
a  voter,  in  which  such  person  shall  be  entitled  to  vote  for  the 
choice  of  electors  for  President  and  Vice-President  of  the  United 
States  only.  Any  person  eligible  to  vote  for  electors  for  President 
and  Vice-President  of  the  United  States  by  reason  of  a  reduction 
in  time  of  residence  shall  not  thereby  become  eligible  to  hold  office 
in  this  State."  (Emphasis  added.) 

It  follows  that,  since  a  member  of  the  State  Highway  Patrol  is  a  public 
officer,  and  a  public  officer  must  be  a  voter,  and  a  person  must  reside  in 
this  State  one  year  in  order  to  become  a  voter,  then  a  person  must  reside 
in  this  State  one  year  to  become  eligible  to  be  an  officer  with  the  State 
Highway  Patrol. 

Robert  Morgan,  Attorney  General 

■•.  ,.       '    L       .  .    -'  ,.  William  W.  Melvin, 

""'  Assistant  Attorney  General 
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1  October  1969        ,     ..,    ,   ,        .,         .        ,. 

Subject:  Public   Officers   &    Employees;    Retirement;    Local   Govern- 

mental Employees'  Retirement  System;  District  Health 
Department;  Participation;  No  Necessity  for  Individual 
County  Approval 

Requested  by:     Mr.  J.  E.  Miller 
Director 
Local  Governmental  Employees'  Retirement  System 

Question:  Does  a  district  health  department  have  authority  to  partic- 

ipate in  the  Retirement  System  without  the  necessity  of 
the  approval  of  the  boards  of  county  commissioners  of  the 
several  counties  constituting  the  district  health  depart- 
ment? 

Conclusion:  A  district  health  department  has  legal  authority  to  partic- 

ipate in  the  Local  Governmental  Employees'  Retirement 
System  without  securing  the  approval  of  the  boards  of 
commissioners  of  the  counties  comprising  the  district. 

G.S.  130-14  provides  for  the  creation  of  the  district  health  department 
consisting  of  two  or  more  counties,  under  rules  and  regulations  established 
by  the  State  Board  of  Health.  This  section  specifically  provides  that  "the 
policy-making  body  for  the  district  health  department  shall  be  a  district 
board  of  health " 

G.S.  128-21(11)  defines  an  "employer"  to  include  district  boards  of  health. 
G.S.  128-23(c)  authorizes  any  "employer"  to  enter  into  an  agreement  with 
the  Local  Governmental  Employees'  Retirement  System  for  participation 
therein.  G.S.  128-27(1)  authorizes  an  "employer"  to  make  death  benefit 
provisions  applicable  to  members. 

The  clear  import  of  the  above  statute  is  that  a  district  board  of  health 
may  initially  participate  in  the  Local  Governmental  Employees'  Retirement 
System,  or  extend  benefits  to  include  death  benefits  for  employees,  on  its 
own  motion  without  any  necessity  for  independent  approval  of  such  action 
by  the  governing  bodies  of  the  counties  comprising  a  district  health 
department. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


9  May  1969 
Subject: 

Requested  by: 


Public  Officers  &  Employees;  Retirement;  Local  Govern- 
mental Employees'  Retirement  System;  Entity  for  Purposes 
of;  Charter  Commission  Charlotte-Mecklenburg 

Mr.  J.  E.  Miller,  Director 

North  Carolina  Local  Governmental  Employees' 

Retirement  System 
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Question:  Will  members   of  the   staff  of  the   Charlotte-Mecklenburg 

Charter  Commission  be  eligible  for  participation  in  the 
Local  Governmental  Employees'  Retirement  System  ? 

Conclusion:  Members  of  the  staff  of  the  Charlotte- Mecklenburg  Charter 

Commission  will  be  eligible  for  membership  in  the  Local 
Governmental  Employees'  Retirement  System  because  the 
Commission,  created  by  the  1969  General  Assembly,  is  a 
separate,  local  governmental  entity  within  the  meaning 
of  the  word  "employer"  set  out  in  G.S.  128-21(11). 

With  respect  to  your  letter  of  May  8,  1969,  I  have  studied  the  May  5, 
1969,  inquiry  sent  you  by  Charlotte  City  Attorney  Henry  W.  Underbill,  Jr., 
and  the  copy  of  Chapter  67  of  the  1969  Session  Laws.  That  Chapter  creates 
the  Charlotte- Mecklenburg  Charter  Commission,  imposes  certain  duties 
upon  it  with  respect  to  studying  local  government  and  preparing  a  plan 
of  county-municipal  government,  and  authorizes  it  to  employ  a  staff  to 
assist  in  carrying  out  the  duties  of  the  Commission. 

The  Charlotte-Mecklenburg  Charter  Commission  is  quite  clearly  a  "separate, 
local  governmental  entity,"  within  the  meaning  of  G.S.  128-21(11)  and, 
therefore,  members  of  the  staff  of  the  Commission  would  be  eligible  for 
participation  in  the  North  Carolina  Local  Governmental  Employees'  Re- 
tirement System,  if  the  Commission  so  desires. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
^  Deputy  Attorney  General 


11  August  1969 

Subject:  Public    Officers   &    Employees;    Retirement;    Local    Govern- 

mental Employees'  Retirement  System;  Entity  for  Pur- 
poses of;  Regional  Government  Council;   Social  Security 

Requested  by:     Mr.  J.  E.  Miller,  Director 

Local  Governmental  Employees'  Retirement  System 

Question:  Is  the  Piedmont  Triad  Council  of  Governments  a  separate 

political  entity  with  the  result  that  its  employees  are 
eligible  for  social  security  coverage  through  the  State 
agency  and  are  eligible  for  coverage  in  the  Local  Govern- 
mental Employees'  Retirement  System  ? 

Conclusion:  This    Council    is    a    separate    political    entity    and    its    em- 

ployees are  eligible  for  social  security  coverage  through 
the  State  agency  and  are  eligible  for  participation  in  the 
Local   Governmental   Employees'  Retirement   System. 

Article  8A  of  Chapter  160  (G.S.  160-77.1  through  160-77.6)  of  the  General 
Statutes  makes  provision  for  the  creation  of  regional  councils  of  local 
officials  by  any  two  or  more  participating  municipalities,   or  counties,   or 
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combinations  thereof.  When  a  regional  council  is  created,   it  has  various 
statutory  powers  and  duties  set  out  in  the  above  referred  to  article.  Under 
the  statute,  it  is  obvious  that  such  a  council  is  governmental  and  that  such 
a  council   is   something  new   and   different  from   the   governmental   bodies 
creating  it.  It  becomes  a  separate,  political,  juristic  entity  within  the  mean- 
!  ing  of  G.S.  135-20(4)  and  its  employees  are  not  the  employees  of  the  in- 
1  dividual  governmental  units   which   created    it.   Therefore,   under  the   pro- 
visions of  Article  2  of  Chapter  135  of  the  General  Statutes,  the  employees 
I  of  such  a  regional  council  are  eligible  for  social  security  coverage  through 
)  the  State  agency  and  its  employees  are  eligible  for  coverage  for  participa- 
tion   in    the    Local    Governmental    Employees'    Retirement    System    under 
;  Article  3  of  Chapter  128  of  the  General  Statutes. 

In  the  instant  case,  the  various  resolutions  of  creation  of  the  Council  have 
been  examined  by  this  office  and  are  determined  to  be  in  proper  form. 
The  Piedmont  Triad  Council  of  Government  is  a  regional  council  of  local 
officials  within  the  provisions  of  Article  8 A  of  Chapter  160  of  the  General 
Statutes. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


9  January  1969 

Subject:  Public   Officers   &    Employees;    Retirement;    Local    Govern- 

mental Employees'  Retirement  System;  Entity  for  Pur- 
poses of;  Sanitary  Districts;  Social  Security 

Requested  by:     Mr.  J.E.  Miller,  Director 

Public  Employees'  Social  Security  Agency 

Conclusion:  Employees  of  a  sanitary  district  are  eligible  for  participa- 

tion in  the  Local  Governmental  Employees'  Retirement 
System  if  the  governing  board  so  elects  and  employees 
would  be  subject  to  social  security  coverage  through  the 
Public  Employees'  Social  Security  Agency  if  the  governing 
body  so  elects. 

In  a  letter  dated  January  6,  1969,  you  send  certain  enclosures  with  respect 
to  the  creation  of  the  North  Asheboro-Central  Falls  Sanitary  District  and 
request  an  opinion  as  to  the  status  of  the  employees  of  such  sanitary 
district  with  respect  to  social  security  and  Local  Governmental  Employees' 
Retirement  System  coverage. 

The  district  was  created  by  the  State  Board  of  Health  pursuant  to  the 
provisions  of  Article  12  of  Chapter  130  of  the  General  Statutes.  A  sanitary 
district  is  a  political  subdivision  and  has  many  governmental  powers,  as 
set  forth  in  the  above  referred  to  Article  12  and  more  specifically  in  G.S. 
130-128  and  in  G.S.  130-134  through  G.S.  130-142. 
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Therefore,  employees  of  the  district  would  be  eligible  for  participation  in 
the  Local  Governmental  Employees'  Retirement  System  under  the  provi- 
sions of  Article  3  of  Chapter  128  of  the  General  Statutes  if  the  governing 
board  so  elects,  and  employees  would  be  subject  to  social  security  coverage 
through  the  Public  Employees'  Social  Security  Agency  under  the  provisions 
of  Article  2  of  Chapter  135  of  the  General  Statutes,  if  the  governing  body 
so  elects. 

*       , .        ,.  ■      ,  Robert  Morgan,  Attorney  General 

.  :.     ,  ,      Harry  W.  McGalliard, 

,.,,■  ,      ,      Deputy  Attorney  General 


27  May  1969 

Subject:  Public    Officers   &    Employees;    Retirement;    Local    Govern- 

mental Employees'  Retirement  System;  Entity  for  Pur- 
poses of;  Sanitary  Districts;  Social  Security 

Requested  by:     Mr.  J.  E.  Miller,  Director 

North  Carolina  Public  Employees'  Social  Security  Agency 

Question:  Is    the    Catawba    Heights    Sanitary    District    a    separate 

juristic  entity  or  political  subdivision  for  the  purpose  of 
extension  of  social  security  coverage  to  its  employees  and 
for  participation  in  the  North  Carolina  Local  Governmental 
Employees'  Retirement  System  ? 

Conclusion:  The    Catawba    Heights    Sanitary    District    employees    are 

eligible  for  social  security  coverage  and  are  eligible  for 
participation  in  the  North  Carolina  Local  Governmental 
Employees'  Retirement  System  because  the  District  is  a 
political  subdivision  of  the  State  and  its  employees  are  not 
employees  of  any  other  political  entity. 

The  Catawba  Heights  Sanitary  District  was  organized  pursuant  to  Article 
12  of  Chapter  130  of  the  General  Statutes.  G.S.  130-128,  contained  in  that 
Article,  specifically  provides  that  a  sanitary  district  organized  thereunder 
is  "a  body  politic  and  corporate."  G.S.  135-20  defines  the  term  "political 
subdivision"  for  the  purposes  of  making  employees  thereof  eligible  for 
social  security  coverage  as  governmental  employees.  G.S.  135-20(4) 
specifically  provides  as  follows: 

"The  term  'political  subdivision'  includes  an  instrumentality  of  a 
state,  of  one  or  more  of  its  political  subdivisions,  or  of  a  state  and 
one  or  more  of  its  political  subdivisions,  but  only  if  such  instru- 
mentality is  a  juristic  entity  which  is  legally  separate  and  distinct 
from  the  state  or  subdivision  and  only  if  its  employees  are  not  by 
virtue  of  their  relation  to  such  juristic  entity  employees  of  the 
state  or  subdivision." 

A  sanitary  district  fully  meets  the  above  statutory  definition  of  a  "political 
subdivision"  for  social  security  purposes. 
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So  far  as  eligibility  for  participation  in  the  Local  Governmental  Employees' 
Retirement  System  is  concerned,  G.S.  128-21(11)  expressly  defines  "em- 
ployer" for  Retirement  System  purposes  to  include  any  "separate,  local 
governmental  entity,"  and  this  would  include  a  sanitary  district. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


1  August  1969 

Subject:  Public  Officers  &  Employees;  Retirement;  Teachers  &  State 

Employees  Retirement  System;  Computation  of  Benefits 

Requested  by:     Mr.  J.  E.  Miller,  Director 

Teachers  and  State  Employees'  Retirement  System 

Question:  When  an  employee  retires,  receiving  benefits  for  5  years, 

returns  to  service  and  retires  after  5  years  in  service,  all 
of  this  subsequent  to  age  60,  what  are  the  benefits  to 
which  the  person  is  entitled  upon  his  second  retirement? 

Conclusion:  When  an  employee,  age   62,  retires   on  July   1,   1959,   and 

receives  retirement  benefits  until  July  1,  1964,  at  which 
time  he  re-enters  State  employment,  when  that  employee 
subsequently  retires  on  July  1,  1969,  he  is  entitled  to  the 
resumption  of  payment  of  his  retirement  benefits  suspended 
while  he  was  re-employed,  plus  additional  benefits  based 
on  a  salary  over  the  most  recent  5  years'  employment 
figured  at  the  current  formula  rate.  He  is  not  entitled  to 
benefits  using  the  current  formula  and  his  total  service 
recently  plus  that  prior  to  his  first  retirement. 

In  your  letter  of  July  11  you  indicate  the  following  facts  regarding  the 
member: 

1.  He  was  born  August  26,  1897. 

2.  On  July  1,  1959  (nearest  age,  62),  he  retired  with  credit  for 
34  years  of  service  (16  prior  and  18  membership)  at  a  monthly 
rate  of  $215.15. 

3.  On  July  1,  1964  (nearest  age,  67),  he  returned  to  State  sei^ice 
and  monthly  retirement  benefits  were  suspended.  Retirement  Act 
did  not  permit  the  employee  to  enroll  in  System,  because  of  age. 

4.  The  1967  General  Assembly  amended  Retirement  Act  so  as  to 
permit  employees,  regardless  of  age,  to  become  members  of  the 
System. 

5.  In  December,  1968,  the  Retirement  System,  in  recognition  of 
the  amended  Act,  accepted  check  from  him  in  the  amount  of 
$1,844.84  and  granted  him  membership  in  the  System  with  a 
new  active  number  and  gave  him  credit  for  service  from  July  1, 
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1964  through  November  30,  1967.  From  then  on  monthly  deduc- 
tions were  made  from  his  salary  and  posted  to  his  new  account. 
6.  On  May  28,  1969,  the  employee  filed  an  application  for  retire- 
ment effective  July  1,  1969  (nearest  age,  72).  The  second  period 
of  employment  and  membership  in  the  System  would  represent 
5  years  of  service. 

First,  we  would  observe  that,  effective  July  1,  1969,  the  employee  is 
entitled  to  have  his  previous  retirement  benefits  suspended  during  full- 
time  re-employment  reinstated.  G.S.  135-3(3)  provides  that  if  any  member 
becomes  a  beneficiary,  he  shall  cease  to  be  a  member.  He  ceased  to  be  a 
member  of  the  Retirement  System  on  July  1,  1959. 

Upon  commencing  full-time  employment  with  the  State,  he  again  became 
a  member  on  July  1,  1964  and  began  earning  "creditable  service"  toward 
his  second  retirement  on  that  date.  G.S.  135-5(b3)(l)  provides  that  a 
retirement  date  after  the  65th  birthday  of  a  member  calls  for  a  retirement 
allowance  equal  to  1^/4%  of  his  average  final  compensation  up  to  $5,600, 
plus  \yz%  of  his  compensation  in  excess  of  $5,600  multiplied  by  the 
number  of  years  of  his  "creditable  service".  G.S.  135-4  provides  that: 

"Creditable  service  at  retirement  on  which  the  retirement 
allowance  of  a  member  shall  be  based  shall  consist  of  the  member- 
ship service  rendered  by  him  since  he  last  hecarne  a  meTnber,  and 
also  if  he  has  a  prior  service  certificate  which  is  in  full  force  and 
effect  the  amount  of  service  certified  on  his  prior  service  certificate; 
and  if  he  has  sick  leave  standing  to  his  credit  upon  retirement  on 
or  after  July  1,  1967,  one  month  of  credit  for  each  20  days  or 
portion  thereof,  but  sick  leave  shall  not  be  counted  in  computing 
creditable  service  for  the  purposes  of  G.S.  135-3 (8)a."  (Italics 
ours.) 

He  last  became  a  member  on  July  1,  1964.  He  no  longer  has  a  prior  service 
certificate  as  defined  in  G.S.  135-1  since  that  was  used  for  his  prior  re- 
tirement. Your  letter  does  not  disclose  whether  or  not  he  has  additional 
sick  leave.  Except  for  the  modification  which  would  occur,  of  course,  if  he 
has  additional  sick  leave,  the  figure  arrived  at  in  the  formula  should  be 
multiplied  by  5  and  added  to  his  previous  retirement  allowance  in  order 
to  reach  the  rate  to  which  he  is  presently  entitled. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 


27  June  1969 

Subject:  Public    Officers   &    Employees;    Retirement;    Teachers'   and 

State  Employees'  System;  Creditable  Service;  Sick  Leave; 
-^  Sick  Leave  Earned  Prior  to  Membership 
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Requested  by:     Mr.  J.  E.  Miller,  Director 

Teachers'  and  State  Employees'  Retirement  System 

Question:  When  a   member  of  the   Teachers'   and    State    Employees' 

Retirement  System  retires,  is  he  entitled  to  retirement 
service  credit  for  only  that  portion  of  sick  leave  standing 
to  his  credit  which  was  earned  while  a  member  of  the  Re- 
tirement System  ?  , 

Conclusion:  No.     Such  a  retiring  member  is  entitled  to  credit  for  re- 

tirement purposes  for  the  entire  amount  of  sick  leave 
standing  to  his  credit  upon  retirement  irrespective  of 
whether  or  not  it  was  earned  while  a  member  of  the 
Retirement  System. 

In  prescribing  the  type  of  service  which  is  creditable  for  retirement  pur- 
poses, G.S.  135-4 (e)  includes  the  following: 

".  .  .  and  if  he  has  sick  leave  standing  to  his  credit  upon  re- 
tirement on  or  after  July  1,  1967,  one  month  of  credit  for  each 
20  days  or  portion  thereof,  .  .  .  ." 

The  portion  of  the  statute  quoted  above  was  made  effective  by  the 
General  Assembly  as  of  July  1,  1967.  Before  that  time,  no  credit  in  any 
form  was  allowed  by  the  State  with  respect  to  sick  leave,  except  the  right 
to  accumulate  it  indefinitely  and  to  use  it  for  the  purposes  for  which  it 
was  granted.  Apparently,  there  was  a  growing  feeling  that  some  sort  of 
recognition  should  be  given  with  respect  to  unused  sick  leave  since  in 
fact  it  represented  days  of  work  performed  for  which  a  person  would  have 
been  paid  had  they  been  ill.  The  General  Assembly,  accordingly,  de- 
termined that  unused  sick  leave  at  the  time  of  retirement  could  be  added 
to  the  length  of  the  terms  of  employment  for  purposes  of  using  the 
formula  to  compute  retirement  allowances.  The  statute  specifically  makes 
no  mention  of  limitation  to  sick  leave  earned  during  membership  in  the 
Teachers'  and  State  Employees'  Retirement  System.  The  sole  test  of  the 
right  to  use  sick  leave  credit  for  retirement  service  credit  purposes  is 
that  it  be  "standing  to  his  credit  upon  retirement."  Therefore,  a  member 
is  not  limited,  for  retirement  credit  purposes,  to  the  inclusion  only  of  sick 
leave  earned  during  Retirement  System  membership,  but  is  entitled  to 
retirement  service  credit  for  the  total  sick  leave  standing  to  his  credit 
upon  retirement,  regardless  of  how  earned. 

Robert  Morgan,  Attorney  General 
.  -  Harry  W.  McGalliard, 

Deputy  Attorney  General 

12  May  1970 

Subject:  Public    Officers    &    Employees;    Retirement;    Teachers'    and 

State  Employees'  Retirement  System;  Membership;  Public 
School  Teachers;  Compulsory  Membership;  No  Exemption 
for  Member  of  Religious  Order 
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Requested  by:     Mr.  J.  E.  Miller,  Director 

Teachers'  and  State  Employees'  Retirement  System 

Question:  Does  the  North  Carolina  Teachers'  and   State   Employees' 

Retirement  System  Law  contain  any  provision  which  would 
exempt  a  Catholic  priest  and  member  of  the  religious 
order  known  as  the  Jesuits  from  payment  of  Retirement 
System  contributions  on  income  earned  by  such  member 
as  a  public  school  teacher  where  such  member  has  taken 
an  oath  of  poverty  requiring  him  to  turn  over  his  entire 
income  so  earned,  less  living  expenses,  to  such  religious 
'  order? 

Conclusion:  The   North   Carolina   Teachers'   and   State   Employees'   Re- 

tirement   System    Law    does    not    contain    any    provision 
which  would  exempt  a  Catholic  priest  and  member  of  the 
religious    order    known    as    the    Jesuits    from    payment    of  j 
Retirement  System  contributions  on  income  earned  by  such 
>  member  as  a  public  school  teacher  where  such  member  has 

taken  an  oath  of  poverty  requiring  him  to  turn  over  his 
entire  income  so  earned,  less  living  expenses,  to  such 
religious  order. 

Under  the  Teachers'  and  State  Employees'  Retirement  System  Law,  G.S. 
135-3  provides  in  part  as  follows: 

"The  membership  of  this  Retirement  System  shall  be  composed 
as  follows: 

"(1)  All  persons  who  shall  become  teachers  or  state  em- 
ployees after  the  date  as  of  which  the  Retirement  System 
is  established." 

A  teacher  is  defined  for  Retirement  System  purposes  in  G.S.  135-1(25)  as 
follows: 

"  'Teacher'  shall  mean  any  teacher,  helping  teacher,  librarian, 
principal,  supervisor,  superintendent  of  public  schools  or  any  full- 
time  employee,  city  or  county,  superintendent  of  public  instruc- 
tion, or  any  full-time  employee  of  department  of  public  instruc- 
tion, president,  dean  or  teacher,  or  any  full-time  employee  in 
any  educational  institution  supported  by  and  under  the  control 
of  the  State:  Provided,  that  the  term  'teacher'  shall  not  include 
any  part-time,  temporary,  or  substitute  teacher  or  employee.  In 
all  cases  of  doubt,  the  board  of  trustees,  hereinafter  defined, 
shall  determine  whether  any  person  is  a  teacher  as  defined  in  this 
chapter." 

G.S.  135-8  provides  for  compulsory  withholding  of  defined  amounts  of  the 
Retirement  System  contributions  for  teachers  and  other  State  employees 
who  are  members  of  the  Retirement  System. 

A  member  of  a  religious  order  who  is  employed  as  a  public  school  teacher 
by   a   county   school   board    earns   compensation   for   his    personal    services 
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I  rendered  in  such  capacity,  and  it  becomes  the  obligation  of  the  employer 
I  to  make  such  compensation  to  such  individual,  or  for  his  account,  in 
'return  for  his  personal  services  in  accordance  with  the  employment  con- 
tract. Such  compensation  paid  to  such  employee  constitutes  compensation 
'  to  such  employee  within  the  above  quoted  definitions  notwithstanding  the 
j  fact  that  the  employee  may  choose  to  give  away  all  or  a  portion  of  such 
income.  Since  there  is  no  provision  in  the  Teachers'  and  State  Employees' 
Retirement  System  law  which  would  exempt  a  member  of  a  religious 
order  from  the  law,  deductions  must  be  made  from  the  compensation  for 
Retirement  System  purposes. 

Of  course,  a  teacher,  upon  separation  from  service,  has  the  right,  if  he 
wishes  to  exercise  it,  to  withdraw  his  contributions  to  the  Retirement 
System  and  donate  them  to  any  person  or  organization  he  may  choose. 

Robert  Morgan,  Attorney  General 
•  Harry  W.  McGalliard, 

,      -'.  Deputy  Attorney  General 


22  April  1970 
Subject: 


Requested  by: 


Questions: 


Conclusions: 


Public  Officers  &  Employees;  Retirement;  Teachers'  and 
State  Employees'  Retirement  System;  Vesting  Require- 
ments; Application  of  Differing  Vesting  Right  Period 
Requirements;    Transfer   of   Service    Credit   Out-of-State 

Mr.  J.  E.  Miller,  Director 

Teachers'  and  State  Employees'  Retirement  System 

(1)  Is  a  member  of  the  Retirement  System  bound  by 
the  vesting  provision  in  force  at  the  time  of  separation 
from  State  service  or  may  he  claim  the  benefit  of  a 
less  stringent  vesting  requirement  which  becomes  effective 
later  but  prior  to  closing  his  account? 

(2)  Is  there  any  statutory  provision  whereby  a  member 
of  the  Teachers'  and  State  Employees'  Retirement  System 
may  transfer  creditable  service  to  another  state  ? 

(1)  A  member  of  the  Retirement  System  is  not  bound 
by  the  vesting  provision  in  force  at  the  time  of  separation 
from  State  service,  and  he  may  claim  the  benefit  of  a 
less  stringent  vesting  requirement  which  becomes  effective 
later  while  his  retirement  account  is  still  active. 

(2)  There  is  no  statutory  method  provided  for  trans- 
ferring creditable  service  from  the  State  Retirement 
System  to  the  retirement  system  of  another  state.  How- 
ever, it  would  be  possible  to  permit  a  member  to  relinquish 
his  claim  to  certain  creditable  service  where  no  transfer 
of  funds  is  involved. 
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Through  the  years,  the  period  of  service  necessary  for  vesting  has  been 
reduced,  first  from  twenty  to  fifteen  years,  and  then  on  and  after  July  1, 
1967,  to  twelve  years.  The  statute  is  so  worded  that  the  reduced  period 
is  always  applicable  to  anyone  who  has  a  membership  status  at  the  time 
the  statutory  reduction  in  the  length  of  the  vesting  period  becomes  effective. 
As  to  the  second  question,  the  North  Carolina  statutes  are  completely 
silent  as  to  transfer  of  service  credits  from  the  Teachers'  and  State  Em- 
ployees' Retirement  System  to  any  out-of-state  retirement  system.  On  the 
other  hand,  if  it  would  serve  any  useful  purpose  for  a  member,  the  Board 
of  Trustees  could,  in  its  discretion,  permit  a  person,  by  signing  a  properly 
drawn  document,  to  relinquish  credit  for  certain  designated  years  of 
"prior  credit"  service.  Under  no  circumstances  would  the  present  statutes 
permit  any  partial  return  of  contributions  or  any  transfer  of  any  funds 
from  the  State  Retirement  System  to  the  retirement  system  of  any  other 
state. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


14  March  1969 
Subject: 

Requested  by: 
Questions: 


Conclusions: 


Public  Officers  &  Employees;  Sheriffs;  Duties  and  Responsi- 
bilities in  Connection  with  Various  Undertakings  and 
Bonds;  Claim  and  Delivery;  Attachment;  Bail 

Honorable  J.  R.  Daniel 
Sheriff  of  Halifax  County 

(1)  In  an  ancillary  proceeding  for  claim  and  delivery, 
what  official  may  take  the  justification  of  sureties? 

(2)  Who  determines  the  number  of  sufficient  sureties  for 
plaintiff's  undertaking  ? 

(3)  Pursuant  to  G.S.  1-475,  in  what  respect  does  the 
sheriff  approve  the  plaintiff's  written  undertaking? 

(4)  If  an  official  other  than  the  sheriff  is  authorized  to 
take  the  sureties'  justification,  when  does  the  sheriff 
approve  plaintiff's  written  undertaking  ? 

(5)  May  the  sheriff  take  the  justification  of  the  sureties 
in  attachment  proceedings  ? 

(6)  May  the  sheriff  set  bond  in  a  criminal  matter? 

(7)  May  the  sheriff  take  the  justification  of  sureties  on 
a  criminal  bond  ? 

(1)  As  to  plaintiff's  undertaking  and  the  endorsement 
by  sureties,  either  the  clerk  or  the  sheriff,  their  deputies 
or  assistants,  may  take  the  undertaking.  As  to  defendant's 
undertaking,  only  the  court  may  take  a  surety's  justifica- 
tion. 


40]  ATTORNEY   GENERAL   OPINIONS  (a2Q 

(2)  The  sheriff  determines  the  sufficiency  of  sureties  on 
j                               plaintiff's  undertaking. 

(3)  Since  §1-475  provides  that  the  sheriff  will  approve 
the  sureties,  he  is  responsible  for  their  sufficient  financial 
soundness  as  well  as  the  form  in  which  the  sureties  sign 
and  to  see  that  the  obligation  is  binding. 

(4)  The  sheriff  must  approve  the  sureties  on  plaintiff's 
undertaking  before  he  executes  the  clerk's  order  to  pick 
up  the  property. 

(5)  The  sheriff  has  no  responsibility  with  regard  to 
plaintiff's  bond  in  attachment  proceedings  unless  so  directed 
by  the  court. 

(6)  A  sheriff  may  not  set  the  amount  of  bail  in  a  criminal 
case. 

(7)  A  sheriff  or  his  deputy  may  take  bail  in  a  criminal 
matter  pursuant  to  §§15-107  and  15-108. 

In  your  letter  of  March  7  you  submit  the  inquiries  indicated  above. 

The  claim  and  delivery  provisions  of  the  General  Statutes  are  contained 
in  Article  36  of  Chapter  1.  G.S.  1-472  indicates  when  claim  and  delivery 
may  be  used.  G.S.  1-473  provides  that  an  affidavit  be  made  before  the 
clerk  or  someone  competent  to  administer  oaths.  G.S.  1-474  provides  that 
the  clerk  will,  after  the  plaintiff  has  given  an  undertaking,  indorse  the 
affidavit  and  require  the  sheriff  to  get  the  property.  As  to  plaintiff's 
undertaking,  §1-475  provides: 

"§1-475.  Plaintiff's  undertaking. — The  plaintiff  must  give  a 
written  undertaking  payable  to  the  defendant,  executed  by  one  or 
more  sufficient  sureties,  approved  by  the  sheriff,  to  the  effect  that 
they  are  bound  in  double  the  value  of  the  property,  as  stated  in 
the  affidavit  for  the  prosecution  of  the  action,  for  the  return  of 
the  property  to  the  defendant,  with  damages  for  its  deterioration 
and  detention  if  return  can  be  had,  and  if  for  any  cause  return 
cannot  be  had,  for  the  payment  to  him  of  such  sum  as  may  be 
recovered  against  the  plaintiff  for  the  value  of  the  property  at  the 
time  of  the  seizure,  with  interest  thereon  as  damages  for  such 
seizure  and  detention." 

The  sheriff's  duties  are  prescribed  in  §1-476,  upon  receiving  the  endorsed 
affidavit  and  plaintiff's  undertaking  to  take  the  property  into  custody  and 
to  serve  on  the  defendant  a  copy  of  the  affidavit,  notice  and  undertaking. 
G.S.  1-477  provides  that  within  three  days  the  defendant  may  notify  the 
sheriff  that  he  excepts  to  the  sufficiency  of  the  sureties.  The  sureties  must 
then  justify  as  in  bail  on  arrest.  The  sheriff  remains  responsible  for  the 
sufficiency  of  the  sureties  until  the  objection  is  waived  or  until  the  sureties 
justify.  G.S.  1-478  allows  the  defendant  before  the  property  is  delivered 
to  the  plaintiff  to  give  the  sheriff  a  written  undertaking  payable  to  the 
plaintiff  with  sufficient  sureties   that  they  are   bound  in  double  value  for 
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the  property  for  delivery  of  the  property.  If  defendant's  undertaking  is 
not  filed  or  if  the  property  is  not  claimed  by  interpleader  within  three 
days,  then  the  property  must  be  delivered  to  the  plaintiff.  As  to  qualifica- 
tion and  justification  of  sureties,  G.S.  1-479  provides  that  the  sureties 
will  give  notice  to  plaintiff  from  two  to  six  days  before  going  into  court. 
Upon  justification,  the  sheriff  must  deliver  the  property  to  the  defendant. 
The  sheriff  must  make  return  of  the  papers  within  ten  days  of  taking  the 
property.  (G.S.  1-484.) 

Although  not  strictly  a  "justification",  plaintiff's  sureties  who  must  give 
an  undertaking  must  be  "approved  by  the  sheriff".  (§1-475.)  The  sheriff's 
duty  in  this  regard  would  seem  to  be  that  he  possess  sufficient  knowledge 
of  the  sureties  that  he  reasonably  believes  them  to  be  financially  sound 
to  the  extent  that  they  could  meet  this  obligation.  Although  the  order  to 
pick  up  the  property  must  come  from  the  clerk  (or  an  assistant  clerk  ac- 
cording to  Jackson  v  Buchanan,  89  N.C.  74  (1883))  as  per  §1-474,  it 
would  appear  that  plaintiff's  undertaking  and  the  endorsement  by  sureties 
might  be  taken  by  the  clerk  or  sheriff,  their  deputies  or  assistants  as  long 
as  the  sheriff  complies  with  the  requirement  of  approving  the  sureties. 

If  defendant  files  an  undertaking  for  replevy,  his  sureties  file  a  "justifica- 
tion". This  justification  must  be  taken  by  a  court  as  prescribed  in  §1-479. 
The  sheriff  may  not  take  this. 

The  sheriff  determines  the  number  of  sureties  under  G.S.  1-475.  The 
plaintiff  has,  in  his  affidavit,  stated  the  value  of  the  property.  The  sureties' 
undertaking  must  be  for  twice  that  amount.  The  sheriff  must  reasonably 
believe  that  such  persons  as  have  signed  the  undertaking  as  sureties  can 
meet  the  obligation  if  called  on  to  pay.  In  absence  of  sufficient  sureties, 
the  Supreme  Court  has  held  that  the  sheriff  is  liable  as  a  surety  {Wells  v 
Bourne,  113  N.C.  83  (1893))  even  if  the  defect  is,  as  in  Wells,  in  form 
rather  than  financial  soundness  of  the  sureties. 

Although  the  clerk  or  his  assistant  may  take  plaintiff's  undertaking  and 
the  endorsement  of  the  sureties,  the  sheriff  must  approve  the  undertaking 
before  the  clerk's  order  could  be  put- into  effect. 

G.S.  1-440.10  contains  the  provisions  as  to  a  bond  for  attachment  pro- 
ceedings. This  statute  contemplates  that  the  "court",  that  is  the  judge 
or  clerk,  would  take  such  bond  and  unless  the  sheriff  is  given  ministerial 
acts  as  an  officer  of  the  court,  he  would  have  no  responsibility. 

G.S.  15-102  and  15-103  contain  the  provisions  on  who  may  set  bail  in  a 
criminal  matter.  A  sheriff  may  not  set  bail. 

However,  G.S.  15-107  and  §15-108  both  provide  situations  in  which  the 
sheriff  or  his  deputies  may  take  bail  in  a  criminal  matter. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 
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9  January  1969  >      ■  

jSubject:  Public  Officers   &   Employees;    Social   Security;    Entity  for 

Purposes  of;   Hospital,  Forsyth   Memorial;    Status   of  Em- 
ployees 

JRequested  by:     Mr.  J.  E.  Miller,  Director 

I  Public  Employees'  Social  Security  Agency 

Conclusion:  Employees   of  a   nonprofit  corporation  which   has   a   lease 

(  agreement   with   the    county   for   operation   of   the    county 

hospital  are  not  county  employees  for  social  security  pur- 
poses. 

In  a  letter  dated  January  3,  1969,  you  enclose  a  copy  of  the  charter  of  the 
Forsyth  County  Hospital  Authority,  Inc.,  and  a  copy  of  the  lease  agree- 
ment between  the  Board  of  County  Commissioners  and  the  Authority.  You 
request  an  opinion  as  to  whether  employees  of  the  Hospital  Corporation 
are  county  employees  for  social  security  purposes. 

I  have  examined  the  corporate  charter  and  the  lease  agreement  and,  in  my 
opinion,  the  corporation  is  a  private  nonprofit  corporation  and  the  County 
Hospital  has  been  lawfully  leased  to  the  nonprofit  corporation  pursuant 
to  the  provisions  of  G.S.  131-126.20  which  specifically  authorizes  such 
leases.  In  view  of  the  above,  the  employees  of  the  nonprofit  corporation 
are  not  governmental  employees  and  are  not  employees  of  the  County  for 
social  security  purposes,  because  the  nonprofit  corporation  is  not  a  govern- 
mental entity. 

Robert  Morgan,  Attorney  General 
Harry  W.  McGalliard, 
Deputy  Attorney  General 


24  June  1970 

Subject:  Public  Officers  &  Employees;  State  Employees;  Group  Life 

Insurance;  Statutory  Limit  on  Amount  of 

Requested  by:     Mr.  A.  C.  Barefoot,  Jr.,  Chairman 

Teachers  and  State  Employees  Benefits  Study  Commission 

Question:  Can  a  group  of  State  employees  purchase  group  life  in- 

surance in  which  individual  coverage  can  exceed  $50,000  ? 

Conclusion:  A  group  life  insurance  policy  issued  to  a  group  of  State 

employees  is  not  subject  to   limitation  as   to  the   amount 
of  individual  coverage  pursuant  to  G.S.  58-210(6). 

By  Chapter  800  of  the  Session  Laws  of  1951,  the  General  Assembly  pro- 
vided that  G.S.  58-210  should  be  amended  by  adding  a  new  subsection 
immediately  following  subsection  (5)  thereof  to  be  designated  "subsection 
(6)"  to  read  as  follows:  "Not  withstanding  the  provisions  of  this  section 
or  any  other  provisions  of  law  to  the  contrary  a  policy  may  be  issued  to 
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the  employees  of  the  State  or  any  other  political  subdivision  where  the 
entire  amount  of  premium  therefor  is  paid  by  such  employees". 

The  preceding  five  subsections  of  the  statute  manifestly  purport  to  be 
short  descriptions  of  what  constitutes  group  life  insurance.  Each  descrip-, 
tion  of  a  particular  category  that  constitutes  group  life  insurance  is  made  \ 
subject  to  various  requirements  (including  a  uniform  maximum  coverage 
requirement)  depending  on  whether  the  policy  is  issued  to  (1)  an  em- 
ployer or  trustee  of  a  fund,  (2)  a  creditor,  (3)  a  labor  union,  (4)  trustee 
of  a  fund  established  by  two  or  more  employers  or  labor  unions  or  (5)  an| 
association.  Subsection  (6)  involves  an  entirely  different  policyholder  to 
wit:  "Employees  of  the  State  or  any  other  political  subdivision". 

In  view  of  the  fact  that  the  five  preceding  categories  are  each  distinct  as 
to  the  policyholder  and  the  requirements  of  issuing  a  group  policy  thereto, 
we  feel  that  the  Legislature  deliberately  omitted  to  make  a  policy  issued 
to  a  group  of  State  employees  subject  to  any  of  the  requirements  of  the 
preceding  subsections. 

Inasmuch  as  we  find,  aside  from  G.S.  58-210,  no  statute  limiting  the 
amount  of  individual  coverage  contained  in  group  life  policies  we  conclude 
that  there  is   no   such  limitation  in  regard   to  a   group  policy   issued   to 

State  employees.  ...  .. 

Robert  Morgan,  Attorney  General 
I.  B.  Hudson,  Jr., 
Assistant  Attorney  General 


1  February  1969 

Subject:  Public  Officers  &  Employees;   Succession  in  Office;   Educa- 

tion 

Requested  by:     Mr.  Edward  L.  Williamson 

Attorney  for  Columbus  County  Board  of  Education 

Question:  Where   the   chairman   of   the   county   board   of   education, 

an  ex  officio  member  of  the  Board  of  Trustees  of  South- 
eastern Community  College,  resigns  his  position  as  chair- 
man of  the  board  of  education,  would  the  new  chairman 
be  a  member  of  the  Board  of  Trustees  of  the  Community 
College  ? 

Conclusion:  The  statute  makes  the  Chairman  of  the  Board  of  Educa- 

tion of  Columbus  County  an  ex  officio  member  of  the 
Board  of  Trustees  of  the  Community  College,  and  upon 
his  resignation  the  new  chairman  under  the  statute  would 
be  ex  officio  a  member  of  the  Board  of  Trustees  of  the 
Community  College. 

The   facts    submitted    show   that   the    Chairman   of    the    Columbus    County 
Board  of  Education  is  by  statute  a  member  of  the  Board  of  Trustees  of 
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li(f|Southeastem  Community  College.  The   Chairman  of  the   Board  of  Educa- 
tion has  resigned  effective  January  6,  1969.  Regardless  of  the  statute  in- 
volved  the   statute   makes    the    Chairman   of   the    Board    of    Education   an 
ex  officio  member  of  the  Board  of  Trustees  of  the  Community  College  in 
question,  and  the  membership  of  the  Chairman  of  the  Board  of  Trustees 
"  'of  Southeastern  College  is  related  to  and  connected  with  the  Chairmanship 
'  of  the  Columbus  County  Board  of  Education.  A  resignation  on  the  part  of 
the  Chairman  of  the  Board  of  Education  would  terminate  the  eligibility  of 
■  such  chairman  to  serve  on  the  Board  of  Trustees  of  the  Community  College. 
'  Membership  on  the  Board  of  Trustees  of  the   Community  College,  as  re- 
'  lated  to  the  Chairman  of  the  Board  of  Education,  would  not  only  terminate 
the  service  of  this  person  on  the  Board  of  Trustees  but  the  new  member 
appointed  or  elected  as  Chairman  of  the  Board  of  Education  would  auto- 
matically  become   a   member   of   the    Board    of   Trustees    of    Southeastern 
Community  College. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


!19  November  1969 

Subject:  Public    Officers    &    Employees;    Tax    Sheltered    Annuities; 

Authority  of  Employees  to  Avail  Themselves  of  the  Priv- 
ilege of  Purchasing  Tax  Sheltered  Annuities 

Requested  by:     Mr.  Claude  E.  Caldwell,  Director 

State  of  North  Carolina  Personnel  Department 

Question:  Assuming    Internal    Revenue     Service     interprets     Section 

403(b)  of  the  Internal  Revenue  Code  to  include  employees 
of  the  State  Board  of  Education  or  employees  of  the  State 
Superintendent  of  Public  Instruction,  are  these  employees 
authorized,  without  State  enabling  legislation,  to  partici- 
^  pate  in  the  purchase  of  tax  sheltered  annuities  ? 

Conclusion:  It  would   require   enabling   legislation   on   the   part   of   the 

State  to  authorize  employees  of  the  State  Board  of  Edu- 
cation or  employees  of  the  State  Superintendent  of  Public 
Instruction  to  participate  in  the  program  involving  the 
purchase  of  tax  sheltered  annuities. 

Employees  of  county  and  city  boards  of  education  under  the  authority 
granted  by  G.S.  115-153.1  are  authorized  to  participate  in  the  purchase  of 
tax  sheltered  annuities.  Under  the  provisions  of  G.S.  116-46.2  faculty 
members,  administrative  officers  and  employees  of  universities  and  in- 
stitutions of  higher  learning  may  participate  in  the  purchase  of  tax 
sheltered  annuities.  Under  the  provisions  of  G.S.  115A-17.1  the  employees 
of  community  colleges,  technical  institutes  and  industrial  education  centers 
may  participate  in  the  program  of  purchasing  tax  sheltered  annuities. 

It  is  noticeable,  therefore,  that  in  every  case  where  State  agencies,  public 
schools  or  State  institutions  of  higher  learning  participate  in  purchasing 
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tax  sheltered  annuities  specific  authority  has  been  granted  by  the  General 
Assembly  of  North  Carolina.  No  doubt  the  problem  of  reducing  the 
amount  of  salary,  as  represented  in  the  salary  check,  has  caused  this 
practice  of  obtaining  legislative  authority.  The  employees  of  the  State 
Board  of  Education  and  of  the  State  Superintendent  of  Public  Instruction 
under  the  present  law  are  not  eligible  to  participate  in  the  program  of 
purchasing  tax  sheltered  annuities  and  must,  therefore,  like  other  in 
stitutions  where  the  program  is  in  force,  obtain  enabling  legislation  from 
the  General  Assembly. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


I 


21  March  1969  ; 

Subject:  Public    Officers    &  Employees;    Workmen's    Compensation;} 

Receiving    Wages  and    Temporary    Total    Disability    Pay-  ■ 

ments    Under    the  Workmen's    Compensation    Act    at    the ' 
Same  Time 

Requested  by:     Mr.  W.  H.  Ingram,  Controller 

North  Carolina  State  Highway  Commission 

Question:  Whether  a  Highway  Commission  employee  who  has  been 

on  leave  without  pay  due  to  an  on-the-job  injury  for  a 
period  of  twelve  months  and  who  has  earned  15  days 
annual  leave  and  10  days  sick  leave  during  this  one  year 
period,  and  is  being  paid  this  leave  after  his  one  year 
absence,  can  still  draw  workmen's  compensation  payments 
during  this  25  day  period  for  disability  ? 

Conclusion:  Under  the  statute  and  case  law,  an  employee  who  is  being 

J  paid    the    same    or   higher    wages    that    he    earned    before 

-      -.    ,  being    put    on    leave    without    pay    due    to    an    on-the-job 

,,       ■,  ,  injury  cannot  receive  disability  payments  under  the  Work- 

men's Compensation  Act  for  the  same  period  his  wages 
are  paid. 

An  opinion  was  requested  as  to  whether  or  not  Highway  Commission  em- 
ployees could  receive  Workmen's  Compensation  payments  for  disability 
while  being  paid  their  wages  for  the  25  days  of  accrued  annual  and  sick 
leave  earned  during  the  12  month  period  they  were  on  leave  without  pay. 
To  avoid  confusion  it  will  be  necessary  to  give  an  explanation  of  the  two 
types  of  compensation  payments  made  for  disability  of  which  we  are  con- 
cerned. The  first  is  temporary  total  disability  which  is  payment  for  time 
lost  from  work.  The  second  is  permanent  partial  disability  which  is  pay- 
ment for  a  loss  member  of  the  body.  The  latter  is  payable  under  the  law 
regardless  of  wages  earned  after  an  accident.  This  opinion  will  deal  only 
with  loss  of  time  and  compensation  benefits  paid  thereto. 
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,G.S.  97-2  defines  disability  as  ".  .  .  (the)  incapacity  because  of  the  injury 
to  earn  the  wages  which  the  employee  was  receiving  at  the  time  of  the 
injury  and  the  same  or  any  other  employment." 

'The  courts  of  North  Carolina  have  held  that  the  disability  of  an  employee 
is  to  be  measured  by  his  capacity  or  incapacity  to  earn  the  wages  that  he 
was  receiving  at  the  time  of  his  injury.  Loss  of  earning  capacity  is  the 
criterion.  If  there  is  no  loss  of  earning  capacity,  there  is  no  disability 
within  the  meaning  of  the  Act.  Dail  v.  Kellex  Corp.,  233  N.C.  446,  64 
S.E.2d438  (1951). 

In  Branham  v.  Denny  Roll  and  Panel  Co.,  223  N.C.  233,  25  S.E.2d  865 
(1943),  the  Supreme  Court  stated  that  in  cases  involving  partial  disability, 
the  compensation  is  to  be  computed  upon  the  basis  of  the  difference  in  the 
average  weekly  earnings  before  the  injury  and  the  average  weekly  wages 
he  is  able  to  earn  thereafter.  The  Court  stated  that  under  the  Workmen's 
Compensation  Act,  wages  earned,  or  the  capacity  to  earn  wages  is  the 
test  of  earning  capacity.  Under  the  Workmen's  Compensation  Act  disability 
is  to  be  measured  by  the  capacity  or  incapacity  of  the  employee  to  earn 
the  wages  he  was  receiving  at  the  time  of  the  injury  by  the  same  or  any 
other  employment. 

Ashely  v.  Rent-a-Car  Co.,  271  N.C.  76,  155  S.E.2d  755  (1967)  stands  for 
the  proposition  that  the  capacity  to  earn  the  same  wages  and  not  the 
particular  employer's  policy  or  willingness  to  pay  wages  for  an  unde- 
termined time  is  the  test  of  disability.  This  is  not  contrary  to  the  Branham 
case  where  the  Court  stated  that  there  is  no  disability  if  the  employee  is 
receiving  the  same  wages  under  the  same  or  any  other  employment. 

However,  it  would  seem  to  follow  and  the  Industrial  Commission  has  held 
that  if  an  employee  is  paid  the  same  wages  after  his  accident  as  he  re- 
ceived before  the  accident,  that  employee  cannot  receive  compensation  pay- 
ments for  temporary  total  or  temporary  partial  disability  for  the  same 
period  of  time,  even  though  at  a  later  time  he  may  receive  permanent 
partial  disability  payments. 

If  wages  are  paid  an  employee  not  for  services  rendered  but  for  sick  and 
annual  leave  accumulation,  the  employee  still  is  receiving  the  wages  and 
has  not  lost  any  time.  In  either  event,  under  the  express  terms  of  the 
Act,  he  cannot  recover  additional  temporary  total  disability  benefits. 


Robert  Morgan,  Attorney  General 
Fred  P.  Parker,  III,  Trial  Attorney 
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PUBLIC  RECORDS 


14  March  1969 
Subject: 
Requested  by: 


Ljei 


Public  Records;  Inspection 

Mr.  John  H.  McMurray 
Morganton  City  Attorney 

Question:  What   records,   papers,   documents,   etc.    of   a    municipality 

are  members  of  the  public  entitled  to  examine  ? 

Conclusion:  G.S.  132-1  defines  public  records  as  all  written  or  printed 

books,  papers,  letters,  documents  and  maps  made  and 
received  in  pursuance  of  law  by  the  public  offices  of  the 
State,  its  counties,  municipalities  and  other  subdivisions  of 
government  in  the  transaction  of  public  business.  There- 
fore, the  custodian  of  all  records  must  permit  them  to  be 
inspected  and  examined  at  reasonable  times  and  under 
his  supervision,  and  he  must  furnish  certified  copies  upon 
the  payment  of  fees  as  prescribed  by  law. 

Chapter  132  of  the  General  Statutes,  entitled  Public  Records,  defines 
public  records  and  requires  the  custodian  to  permit  inspection  of  them 
by  members  of  the  public. 

Although  a  person  has  the  right  to  examine  the  public  records  at  reason- 
able times  and  under  the  supervision  of  the  custodian,  the  statute  does 
not  require  the  custodian  to  compile  specific  information  and  furnish  it  to 
the  requesting  person.  The  custodian  should  make  all  public  records  avail- 
able at  reasonable  times  for  inspection  and  examination,  and  he  may 
furnish  copies  upon  payment  of  the  proper  fee.  Public  records  would 
embrace  salaries,  wages,  job  costs,  correspondence  and  files  in  general 
which  were  made  or  received  in  the  transaction  of  public  business. 

Robert  Morgan,  Attorney  General 
-      James  F.  Bullock, 

Deputy  Attorney  General 


8  January  1969 

Subject:  Public  Records;  Veterans  to  Receive  Free  Copies 

Requested  by:     Mr.  Collin  McKinne,  Director 

Department  of  Veterans  Aff^airs 

Conclusion:  G.S.    165-11,    requiring    custodians    of    public    records    to 

furnish   free   copies   to   the   Veterans   Department   for   the 

purpose  of  claims  for  benefits,  is  still  in  force  and  effect 

,  and   has   not  been   repealed   by   the   new    Clerk's   Fee    Bill 

relating  to  the  General  Court  of  Justice. 
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You  refer  to  G.S.  165-11  which  in  general  provides  that  custodians  of 
public  records  shall  furnish  without  charge  copies  of  their  records  as  may 
be  needed  by  the  Department  of  Veterans  Affairs  in  obtaining  benefits 
for  veterans  and  their  beneficiaries. 

It  appears  that  an  employee  of  the  Administrative  Office  of  the  Courts 
has  some  doubts  about  the  validity  of  this  statute  since  the  enactment  of 
the  statute  fixing  standard  fees  for  the  various  clerks  of  court  under  the 
new  court  system. 

You  inquire  as  to  whether  G.S.  165-11  is  still  in  force  and  effect  and  that 
custodians  of  public  records  should  continue  to  furnish  copies  free  of 
charge  as  has  heretofore  been  the  case.  In  other  words,  you  wish  to  know 
if  G.S.  165-11  has  been  repealed  or  superseded  in  whole  or  in  part  by  this 
new  legislation. 

We  have  personally  discussed  this  matter  with  the  Honorable  Bert  M. 
Montague,  who  is  Director  of  the  Administrative  Office  of  the  Courts.  Mr. 
Montague  agrees  with  us  that  G.S.  165-11  is  still  in  force  and  effect  and 
has  not  been  repealed  by  the  new  statutes  related  to  the  General  Court  of 
Justice.  As  a  matter  of  fact  the  original  fee  bill  for  the  new  coTirt  system 
was  enacted  in  1965,  but  it  was  re-enacted  in  1967  by  a  series  of  amend- 
ments (see  Chapter  691  of  the  Session  Laws  of  1967).  G.S.  165-11  was 
enacted  by  the  General  Assembly  of  1967,  and  it  appears  in  Chapter  1080 
of  the  Session  Laws  of  1967.  Both  acts  provide  that  they  shall  become 
effective  on  and  after  July  1,  1967.  The  act  relating  to  the  fees  in  the 
Court  of  Justice  was  ratified  on  the  6th  day  of  June,  1967,  and  the  act 
relating  to  furnishing  free  copies  of  public  records  to  veterans  was  ratified 
on  July  3,  1967,  or,  as  you  will  see,  the  Veterans  Act  is  a  later  act  of  the 
General  Assembly  and  was  enacted  subsequent  to  the  fee  bill  in  the  Court 
Act. 

We  advise  you,  therefore,  that  G.S.  165-11  is  still  in  force  and  effect  and 
has  not  been  repealed,  and  it  is  still  the  duty  of  custodians  of  public 
records  to  furnish  these  copies  free  of  charge. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


REDEVELOPEMENT  COMMISSIONS 


4  August  1969 


Subject:  Redevelopment    Commissions;    Eminent   Domain;    Attorney 

Fees 

Requested  by:     Mr.  William  I.  Cochran,  Jr.,  Executive  Director 

Redevelopment  Commission  of  the  City  of~Washington 
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Questions:  (1)     Are    attorneys'    fees    recoverable    in    redevelopment 

commission  property  acquisitions  where  the  matter  is 
settled  by  negotiations  and  no  condemnation  action  is  in- 
stituted ? 

(2)  Are  attorneys'  fees  recoverable  in  redevelopment  com- 
mission acquisitions  where  a  condemnation  atcion  is  in- 
stituted by  the  redevelopment  commission  and  subsequently 
the  case  is  settled  by  negotiation  without  trial? 

Conclusions:         (1)     Attorneys'  fees  are  not  recoverable  unless  a  condem- 
nation action  is  filed. 

(2)  Attorneys'  fees  are  recoverable  where  a  condemnation 
action  is  filed  and  the  case  is  subsequently  terminated  by 
consent  judgment. 

G.S.  160-456(21)  reads  in  part  as  follows:  ".  .  .  ;  provided  that  if  the 
power  of  eminent  domain  shall  be  exercised  under  the  provisions  of  this 
article,  the  respondent  or  respondents  shall  be  entitled  to  be  represented 
by  counsel  of  their  own  selection  and  their  reasonable  counsel  fees  fixed 
by  the  court,  taxed  as  a  part  of  the  costs  and  paid  by  the  petitioners."  It 
is  clear  that  this  statute  contemplates  payment  of  attorneys'  fees  only  in 
instances  where  a  court  action  is  instituted  since  it  refers  to  "petitioners" 
and  "taxing  of  court  costs." 

G.S.  160-465  provides:  "The  Commission  may  exercise  the  right  of  eminent 
domain  in  accordance  with  the  provisions  of  Article  II  of  Chapter  40  of 
the  General  Statutes,  with  the  following  modifications:  .  .  ." 

Article  II  of  Chapter  40,  as  modified  by  G.S.  160-465,  provides  the  pro- 
cedure for  the  exercise  of  eminent  domain  which  is  the  institution  of  a 
special  proceeding  by  the  filing  of  a  petition.  See  Redevelopment  Comm.  v. 
Bank,  252  N.C.  595  (1960). 

Under  the  above,  we  are  of  the  opinion  that  the  power  of  eminent  domain 
is  exercised  by  the  redevelopment  commission  within  the  meaning  of  G.S. 
160-456  when  a  proper  petition  is  filed  pursuant  to  and  in  accordance  with 
the  provisions  of  Article  37  of  Chapter  160  and  Article  II  of  Chapter  40. 
This  opinion  should  not  be  construed  to  permit  the  recovery  of  attorneys' 
fees  where  the  property  owner  is  not  represented  by  counsel. 


Robert  Morgan,  Attorney  General 

Harrison  Lewis, 

Deputy  Attorney  General 
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RURAL  FIRE  PROTECTION  DISTRICTS 

12  November  1969 

Subject:  Rural  Fire  Protection  Districts;  Contracting  with  Municipal 

Fire  Department  for  Fire  Protection 

Requested  by:     Mr.  James  R.  Sugg 

Craven  County  Attorney 

Question:  May  a  rural  fire  district,  created  pursuant  to  Chapter  69 

of  the  General  Statutes  and  which  is  outside  the  corporate 
limits  of  a  town,  contract  with  the  town  fire  department 
for  fire  protection  ? 

Conclusion:  Yes.     Once    a    fire    district    has    been    created,    the    taxes 

levied  may  be  used  by  the  County  Commissioners  to  pro- 
vide fire  protection  in  the  district  by  using  any  of  the 
methods  authorized  in  G.S.  69-25.5,  which  includes  con- 
tracting with  any  incorporated  town,  or  with  any  in- 
corporated nonprofit  volunteer  or  community  fire  depart- 
ment. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


8  July  1969 
Subject: 


Rural  Fire  Protection  Districts;  Elections;  Petition  Re- 
questing Tax  Levy  of  Less  Than  15  Cents 

Requested  by:     Mr.  Harley  B.  Gaston,  Jr. 
Gaston  County  Attorney 

Question:  Is  the  board  ot  county  commissioners  required  to  call  an 

election  for  the  levy  of  a  fire  district  tax,  under  G.S. 
69-25.1,  when  the  petition  requests  that  the  amount  of  the 
tax  be  less  than  15  cents  on  the  one  hundred  dollars 
valuation  of  property  ? 

Conclusion:  No.     Construing    all     of    the    provisions     of    Article     3  A, 

Chapter  69  of  the  General  Statutes,  it  appears  that  the 
legislative  intent  was  to  hold  an  election  which  would 
authorize  a  tax  not  exceeding  15  cents  and  leave  the  actual 
amount  to  be  levied  in  the  discretion  of  the  board  of  county 
commissioners.  The  board  of  county  commissioners  could 
levy  such  amount  as  it  deemed  necessary  for  fire  protec- 
tion, not  exceeding  the  15  cents  maximum  authorized  by 
the  election. 


640  ATTORNEY   GENERAL   OPINIONS  [VOL. 

The  facts  presented  in  a  letter  dated  July  3,  1969,  indicate  that  a  petition 
was  filed  under  G.S.  69-25.1  requesting  an  election  to  levy  a  tax  not  ex- 
ceeding 15  cents  on  the  one  hundred  dollars  valuation  of  property  for  the 
purpose  of  providing  fire  protection  in  the  district.  The  commissioners 
now  question  whether  the  petition  is  proper  and  requires  the  election  to  be 
held,  and  if  held,  would  it  be  a  valid  election  and  tax  levy. 

G.S.  69-25.1  was  first  enacted  by  Chapter  820,  Session  Laws  of  1951,  and 
contained  the  same  language  as  the  present  statute  except  the  amount  of 
the  tax  was  10  cents. 

There  was  no  provision  in  the  Act  for  any  subsequent  election  and  no 
provision  to  abolish  the  tax  on  a  fire  district  once  it  was  created  and  the 
tax  approved  by  the  voters.  The  Act  provided  that  if  the  voters  approved 
of  the  tax,  then  the  commissioners  were  authorized  and  directed  to  levy  a 
tax  in  such  amount  as  it  deemed  necessary,  not  exceeding  10  cents. 

Chapter  453,  Session  Laws  of  1953,  made  certain  amendments  to  Article 
3A,  Chapter  69  of  the  General  Statutes,  and  one  such  amendment  was  to 
provide  a  procedure  for  abolishing  a  tax  district  which  had  been  established. 
Chapter  805,  Session  Laws  of  1959,  amended  Article  3A  in  certain  respects, 
and  changed  the  10  cents  to  15  cents,  then  provided  a  procedure  for  those 
existing  districts  in  which  there  had  been  authorized  by  a  vote  of  the 
people  a  tax  not  exceeding  10  cents,  to  hold  another  election  for  the  pur- 
pose of  increasing  the  tax  from  10  cents  to  15  cents  on  the  one  hundred 
dollar  valuation  of  property. 

Clearly  the  question  to  be  presented  to  increase  the  tax  was  from  10  cents 
to  15  cents.  The  1959  Act  did  not  authorize  the  petition  and  election  to 
raise  the  tax  to  some  amount  less  than  15  cents. 

There  is  no  authority  in  Article  3A  for  a  district  to  hold  subsequent  elec- 
tions on  the  amount  of  tax  to  be  levied,  after  the  first  election,  although 
a  subsequent  election  may  be  called  to  abolish  the  fire  district. 

Twice  the  statute,  G.S.  69-25.4  speaks  of  the  commissioner's  discretion  to 
levy  the  amount  of  tax  deemed  necessary,  not  to  exceed  the  statutory 
maximum.  It  is  noted  that  the  statute  does  not  say  "not  exceeding  the 
amount  of  tax  specified  in  the  petition". 

It  is  noted  that  the  question  to  be  submitted  is  ".  .  .  buying  and  collecting 
a  special  tax  on  all  taxable  property  in  said  district,  not  exceeding  15  cents 
on  the  one  hundred  dollars  valuation  of  property  for  the  purpose  of  pro- 
viding fire  protection  .  .  ."  G.S.  69-25.1  and  the  form  of  the  ballot  is  set 
out  in  G.S.  69-23.3  as  follows:  "In  favor  of  tax  for  fire  protection  in 
Fire  Protection  District". 

In  summary,  the  statute  sets  forth  the  question  which  must  be  submitted 
to  the  voters  and  the  form  of  the  ballot  to  be  used.  The  election,  if  favor- 
able, will  authorize  the  commissioners  to  levy  a  tax,  as  deemed  necessary, 
not  to  exceed  15  cents  which  sum  has  been  fixed  by  statute. 
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No  cases  have  been  found  construing  this  statute,  and  we  cannot  say  that 
an  election  calling  for  a  tax  less  than  15  cents  would  be  held  invalid, 
however,  it  appears  that  the  commissioners  would  not  be  required  to  hold 
an  election  unless  the  petition  was  in  compliance  with  G.S.  59-25.1. 

In  an  opinion  dated  July  19,  1962,  addressed  to  Mr.  Dickson  McLean  and 
another  dated  July  9,  1968,  addressed  to  Mr.  James  Sheets,  the  view  was 
expressed  that  the  petition  may  request  an  election  for  a  tax  levy  less 
than  the  statutory  maximum.  However,  it  appears  from  further  study  of 
Chapter  69  that  the  prior  opinions  were  formulated  primarily  upon  the 
language  of  G.S.  69-25.1  and  thus  were  in  error.  Thus  this  opinion  over- 
rules and  supersedes  those  opinions  herein  mentioned. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


SANITARY  DISTRICTS 


9  September  1969 

Subject:  Sanitary  Districts;  Merger  Election 

Requested  by:     Mr.  Archie  L.  Smith 

Asheboro  City  Attorney 

Question:  In   an    election   held   pursuant    to    G.S.    130-156.2,   for    the 

merger  of  a  municipality  and  a  sanitary  district,  must  a 
majority  of  the  registered  voters  in  the  town  and  the 
sanitary  district  vote  on  the  proposition  submitted  or  only 
a  majority  of  the  registered  voters  voting  thereon  at  such 
election? 

Conclusion:  Although  the  language  of  G.S.   130-156.2(3),    (4),    (5)    ap- 

pears to  be  in  conflict,  a  careful  reading  of  the  statute 
indicates  that  the  phrase  "if  a  majority  of  the  registered 
voters  of  both  the  sanitary  district  and  the  town  vote  in 
favor  of  the  merger"  is  merely  suggested  language  for 
the  ballot  to  be  used  in  the  election  and  that  the  method 
of  ascertaining  the  results  of  the  election  is  controlled  by 
G.S.  130-156.2(4),  (5)  wherein  the  following  language  ap- 
pears three  times  "if  at  such  election  a  majority  of  the 
registered  voters  of  the  sanitary  district  who  shall  vote 
thereon  at  such  election."  Thus  clearly  the  intent  of  the 
Legislature  is  that  the  results  of  the  election  shall  be  de- 
termined by  a  majority  of  the  registered  voters  who 
actually  vote  in  the  election  of  both  the  sanitary  district 
and  the  municipality  involved. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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SOCIAL  SERVICES 

29  October  1968 

Subject:  Social  Services;  Abandonment  Proceedings  in  the  Juvenile 

Division  of  District  Court 

Requested  by:     Honorable  John  S.  Gardner 
District  Court  Judge 
Sixteenth  Judicial  District 

Conclusion:  A  proceeding  in  the  juvenile  division  of  a  district  court  to 

declare  a  child  abandoned  within  the  meaning  of  G.S. 
48-2  (3a)  is  neither  a  civil  action  nor  a  special  proceeding 
within  the  meaning  of  G.S.  1-3  or  G.S.  1-6,  but  it  is  a 
proceeding  in  the  nature  of  a  special  proceeding  governed 
as  to  procedure  only  by  the  provisions  of  Article  2  of 
Chapter  110  of  the  General  Statutes,  especially  G.S.  110-26 
and  G.S.  110-28. 

G.S.  1-1  through  G.S.  1-6  are  as  follows: 

"§1-1.  Remedies. — Remedies  in  the  courts  of  justice  are  divided 
into — 

1.  Actions. 

2.  Special  proceedings. 

"§1-2.  Actions. — An  action  is  an  ordinary  proceeding  in  a  court 
of  justice,  by  which  a  party  prosecutes  another  party  for  the 
enforcement  or  protection  of  a  right,  the  redress  or  prevention  of 
a  wrong,  or  the  punishment  or  prevention  of  a  public  offense. 

"§1-3.  Special  proceedings. — Every  other  remedy  is  a  special 
proceeding. 

"§1-4.     Kinds  of  actions. — Actions  are  of  two  kinds — 

1.  Civil. 

2.  Criminal. 

"§1-5.     Criminal  action. — A  criminal  action  is — 

1.  An  action  prosecuted  by  the  State  as  a  party,  against  a 
person  with  a  public  offense,  for  the  punishment  thereof. 

2.  An  action  prosecuted  by  the  State,  at  the  instance  of  an 
individual,  to  prevent  an  apprehended  crime  against  his  person  or 
his  property. 

"§1-6.     Civil  action. — Every  other  is  a  civil  action." 

Attached  is  a  copy  of  G.S.  110-26  and  a  copy  of  G.S.  110-28. 

I  think  it  is  necessary  for  the  husband,  who  is  legally  presumed  to  be  the 
father  in  this  instance,  be  served  with  notice  by  publication  since  other- 
wise it  appears  to  me  that  the  adoption  would  be  vulnerable  to  attack  by 
him. 
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Concerning  your  second  question,  in  the  case  entitled  In  The  Matter  of 
Adele  P.  Dunn,  239  N.C.  378  (1954),  the  North  Carolina  Supreme  Court 
said  that  an  inquisition  of  lunacy  is  neither  a  civil  action  nor  a  special 
proceeding,  and  it  appears  to  me  that  in  this  instance  the  abandonment 
proceeding  under  consideration  is  in  the  category,  both  being  proceedings 
in  personam  to  determine  a  status  of  the  person  who  is  the  subject  of 
the  proceeding.  And  I  observe  that  in  G.S.  110-26  and  G.S.  110-28,  there 
are  provisions  relating  to  the  summons  which  are  different  from  those 
prescribed  for  special  proceedings  in  G.S.  1-394. 

I  think  that  proceeding  in  the  juvenile  division  of  a  district  court  to  declare 
a  child  abandoned  within  the  meaning  of  G.S.  48-2 (3a)  is  neither  a  civil 
action  nor  a  special  proceeding  within  the  meaning  of  G.S.  1-3  or  G.S.  1-6, 
but  that  it  is  a  proceeding  in  the  nature  of  a  special  proceeding  governed 
as  to  procedure  only  by  the  provisions  of  Article  2  of  Chapter  110  of  the 
General  Statutes,  especially  G.S.  110-26  and  G.S.  110-28.  However,  I  see 
no  reason  why  the  court  may  not,  if  it  wishes,  follow  the  law  with  regard 
to  special  proceedings,  to  the  extent  that  such  law  does  not  conflict  with 
the  provisions  of  G.S.  110-26  and  G.S.  110-28. 

T.  W.  Bruton,  Attorney  General 
R.  S.  Weathers,  StaflF  Attorney 

27  November  1968 

Subject:  Social    Services;     Adoption    of    Minors;     Appointment    of 

County  Director  or  Acting  Director  of  Public  Welfare  to 
Serve  as  Next  Friend  to  Give  or  Withhold  Consent 

Requested  by:     Mrs.  Joan  C.  Holland 

Supervisor  of  Adoptions 

State  Department  of  Public  Welfare 

Conclusion:  A  person  who  is  a   director  of  public  welfare   or  who   is 

serving  as  acting  director  of  public  welfare  and  who 
resigns  or  ceases  to  serve  in  the  capacity  of  director  or 
acting  director  after  having  been  appointed,  while  serving 
in  such  capacity,  the  next  friend  of  a  child  to  give  or  with- 
hold consent  to  adoption  under  G.S.  48-9(2),  retains  his 
capacity  as  next  friend  to  give  or  withhold  consent  unless 
and  until  the  court  of  adoption  appoints  some  other 
person  as  next  friend. 

You  asked  that  I  answer  the  questions  raised  in  the  letter  of  November  11 
to  Miss  Betty  B.  Gibson  signed  by  Welfare  Director  Edward  L.  Garrison 
and  Supervisor  Frances  J.  Butler.  The  questions  are  as  follows: 

"1.  The  question  is  whether  a  person  is  appointed  or  in  the  case 
of  the  county  director  of  public  welfare  is  it  the  position. 

"2.  When  the  county  director  of  public  welfare  is  appointed  and 
leaves  the  agency  prior  to  giving  consent,  does  this  necessitate 
the  appointment  of  another  next  friend  ? 
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"3.  If  a  person  serving  as  acting-  director  is  appointed  next  friend, 
can  he  or  she  give  or  withhold  consent  when  they  no  longer  serve 
the  agency  in  this  capacity?" 

G.S.  48-9(2)  is  as  follows: 

"If  the  court  finds  as  a  fact  that  there  is  no  person  qualified  to 
give  consent,  or  that  the  child  has  been  abandoned  by  one  or  both 
parents  or  by  the  guardian  of  the  person  of  the  child,  the  court 
shall  appoint  some  suitable  person  or  the  county  director  of  public 
welfare  of  the  county  in  which  the  child  resides  to  act  in  the  pro- 
ceeding as  next  friend  of  the  child  to  give  or  withhold  such  con- 
sent. The  court  may  make  the  appointment  immediately  upon  such 
determination  and  forthwith  may  make  such  further  orders  as  to 
the  court  may  seem  proper." 

In  answer  to  the  first  question,  I  believe  a  court  of  adoption  would  agree 
that  it  is  always  correct  to  name  the  person  appointed  and  never  to  have 
an  appointment  order  read,  for  example,  that  "the  county  director  of  X 
county  is  hereby  appointed  next  friend  .  .  .". 

With  regard  to  your  second  and  third  questions,  I  think  that  a  person 
may  qualify  as  "some  suitable  person"  within  the  meaning  of  G.S. 
48-9(2)  despite  the  fact  that  he  may  no  longer  be  serving  as  director  or 
acting  director  of  public  welfare  as  he  was  when  appointed.  Therefore, 
I  advise  you  as  follows: 

A  person  who  is  a  director  of  public  welfare  or  who  is  serving  as  acting 
director  of  public  welfare  and  who  resigns  or  ceases  to  serve  in  the 
capacity  of  director  or  acting  director  after  having  been  appointed,  while 
serving  in  such  capacity,  the  next  friend  of  a  child  to  give  or  withhold 
consent  to  adoption  under  G.S.  48-9(2)  retains  his  capacity  as  next  friend 
to  give  or  withhold  consent  unless  and  until  the  court  of  adoption  appoints 
some  other  person  as  next  friend. 

T.  W.  Bruton,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 

9  December  1969 

Subject:  Social  Services;  Adoption  of  Minors;  Appointment  of  Non- 

Abandoning  Parent  to  Give  Consent  to  an  Adoption  as 
Next  Friend  of  the  Child;  Unlawfulness  of  Such  Appoint- 
ment 

Requested  by:     Mr.  W.  D.  Sabiston,  Jr. 
Attorney  at  Law 

Question:  If  in  an  adoption  proceeding  the  court  finds  as  a  fact  that 

the  child  to  be  adopted  has  been  abandoned  by  one  of  his 
parents,  may  the  other  parent,  whose  consent  to  the  pro- 
posed adoption  is  required  by  G.S.  48-7(a),  lawfully  be 
appointed  as  next  friend  to  give  or  withhold  the  consent 
required  to  be  given  or  withheld  by  a  next  friend  under 

"^  the  provisions  of  G.S.  48-9(a)  (2)  ? 
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Conclusion:  If   in   an   adoption   proceeding    the    court    finds    as    a    fact 

that  the  child  to  be  adopted  has  been  abandoned  by  one 
of  his  parents,  the  other  parent,  whose  consent  to  the 
proposed  adoption  is  required  by  G.S.  48-7 (a),  may  not 
lawfully  be  appointed  as  next  friend  to  give  or  withhold 
the  consent  required  to  be  given  or  withheld  by  a  next 
friend  under  the  provisions  of  G.S.  48-9(a)(2). 

The  question  was  presented  on  behalf  of  Honorable  C.  M.  McLeod,  Clerk 
of  Superior  Court  for  Moore  County,  and  Mrs.  Walter  B.  Cole,  Director  of 
Social  Services  for  Moore  County,  by  a  letter  from  Mr.  Sabiston  dated 
October  27,  1969. 

G.S.  48-9 (a)  (2)  is,  in  pertinent  part,  as  follows: 

"If  the  court  finds  as  a  fact  that  there  is  no  person  qualified  to 
give  consent,  or  that  the  child  has  been  abandoned  by  one  or  both 
parents  or  by  the  guardian  of  the  person  of  the  child,  the  court 
shall  appoint  some  suitable  person  or  the  county  director  of  public 
welfare  of  the  county  in  which  the  child  resides  to  act  in  the  pro- 
ceeding as  next  friend  of  the  child  to  give  or  withhold  such 
consent." 

It  appears  that  it  is  the  sense  of  the  above  quoted  provision  of  G.S. 
48-9(a)(2)  that  the  consent  required  to  be  given  by  a  next  friend  must 
be  given  in  the  stead  of  the  abandoning  parent  by  someone  other  than  the 
non-abandoning  parent  whose  consent  is  required  anyway  by  G.S.  48-7 (a). 
This  appears  to  be  true  since  G.S.  48-9(a)(2)  could  easily  have  been 
worded  to  provide  that  the  consent  of  the  non-abandoning  parent  would 
suffice  without  the  necessity  of  the  apparently  needless  added  procedure 
of  appointing  such  parent  as  next  friend.  It  is  also  deemed  significant 
that  G.S.  48-5  which  provides  that  the  consent  of  an  abandoning  parent 
is  not  required,  does  not  say  that  the  consent  of  the  non-abandoning 
parent  alone  will  suffice.  Hence  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 

30  September  1969 

Subject:  Social    Services;    Adoption   of   Minors;    Award    of   Custody 

by  Domestic  Relations  Court;  Subsequent  Finding  of 
Abandonment  by  a  Court  of  Adoption;  Award  of  Custody 
Upon  Dismissal  of  an  Adoption  Proceeding;  Sufficiency  of 
Finding  of  Abandonment  Made  During  an  Adoption  Pro- 
ceeding for  the  Purposes  of  a  Subsequent  Adoption 
Proceeding 

Requested  by:     Mr.  Louis  O'Conner,  Jr.,  Director 
Welfare  Programs  Divisions 
State  Department  of  Social  Services 
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Conclusions : 


(1)  When  a  domestic  relations  court,  having  jurisdiction 
inclusive  of  the  jurisdiction  of  a  juvenile  court,  has  entered 
an  order  awarding  custody  of  a  child  without  indicating, 
by  a  provision  in  the  order  or  otherwise,  an  intention  to 
exercise  continuing  active  control  over  the  child,  is  the 
child  "under  the  supervision  and  control  of  a  .  .  .  domestic 
relations  court"  within  the  meaning  of  the  provision  of 
G.S.  48-5 (b)  described  below? 

(2)  When  a  domestic  relations  court,  which  has  been  re- 
placed by  a  district  court,  has  awarded  custody  of  a  child 
to  someone  other  than  a  licensed  child  placing  agency  or 
a  county  director  of  social  services  (formerly  director  of 
public  welfare)  does  the  clerk  of  court  subsequently  have 
authority  to  make  an  award  of  custody  of  the  child  upon 
dismissal  of  a  proceeding  for  the  adoption  of  the  child 
without  any  interlocutory  decree  of  adoption  having  been 
made  and  without  a  final  order  of  adoption  having  been 
entered  ? 


(3)  If  during  an  adoption  proceeding  a  clerk  of  court 
makes  a  finding  that  the  child  sought  to  be  adopted  has  | 
been  abandoned  by  his  parents,  and  if  the  proceeding  is 
dismissed  without  any  order  of  adoption  being  entered, 
will  the  finding  of  abandonment  made  during  the  adoption 
proceeding  suffice  as  a  finding  of  abandonment  within  the 
meaning  of  G.S.  48-5  for  the  purpose  of  a  subsequent 
adoption  proceeding  ? 

(1)  When  a  domestic  relations  court,  having  jurisdiction 
inclusive  of  the  jurisdiction  of  a  juvenile  court,  has  entered 
an  order  awarding  custody  of  a  child  without  indicating, 
by  a  provision  in  the  order  or  otherwise,  an  intention  to 
exercise  continuing  active  control  over  the  child,  the  child 
is  not  under  the  supervision  and  control  of  a  domestic 
relations  court  within  the  meaning  of  a  provision  in  G.S. 
48-5(b)  as  follows: 

"provided,  that  if  the  child  is  under  the  jurisdic- 
tion and  control  of  a  juvenile  court  or  a  domestic 
relations  court,  such  determination  of  abandon- 
ment shall  be  made  only  by  that  court  having 
jurisdiction,  .  .  .". 

(2)  When  a  domestic  relations  court,  which  has  been 
replaced  by  a  district  court,  has  awarded  custody  of  a 
child  to  someone  other  than  a  licensed  child  placing 
agency  or  a  county  director  of  social  services  (formerly 
director  of  public  welfare),  the  clerk  of  court  does  not 
subsequently  have  authority  to  make  an  award  of  custody 
of    the    child    upon    dismissal    of    a    proceeding    for    the 
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adoption  of  the  child  without  any  interlocutory  decree  of 
adoption  having  been  made  and  without  a  final  order  of 
adoption  having  been  entered. 

(3)  If  during  an  adoption  proceeding  a  clerk  of  court 
makes  a  finding  that  the  child  sought  to  be  adopted  has 
been  abandoned  by  his  parents,  and  if  the  proceeding  is 
dismissed  without  any  order  of  adoption  being  entered, 
the  finding  of  abandonment  made  during  the  adoption 
proceeding  will  suffice  as  a  finding  of  abandonment  within 
the  meaning  of  G.S.  48-5  for  the  purpose  of  a  subsequent 
adoption  proceeding. 

The  questions  were  presented  in  a  memorandum  from  Mr.  O'Conner  dated 
August  27,  1969.  Contact  was  made  with  the  office  of  the  Clerk  of  Court 
in  Guilford  County  so  as  to  have  the  questions  reflect  all  pertinent  facts 
about  the  adoption  proceeding  and  the  order  of  the  domestic  relations 
court  referred  to  in  the  questions,  so  that  the  opinion  of  this  office  might 
be  useful  with  regard  to  a  specific  case  with  which  Mr.  O'Conner  was 
concerned. 

Concerning  conclusion  number  one,  the  provision  in  G.S.  110-21,  that 
jurisdiction  once  obtained  will  continue  during  the  minority  of  the  child, 
is  deemed  not  to  provide  for  such  active  control  in  an  individual  case  so 
as  to  deprive  the  court  of  adoption  of  jurisdiction  by  virtue  of  the  pro- 
vision of  G.S.  48-5 (b)  described  above.  A  contrary  conclusion  offends 
against  reason  because  it  would  require,  in  order  for  the  court  of  adoption 
to  be  certain  about  the  validity  of  its  finding  of  abandonment  in  a  given 
case,  that  the  records  of  all  courts  of  the  State  exercising  juvenile 
jurisdiction  be  examined  to  be  certain  that  the  child  involved  had  never 
been  under  the  jurisdiction  of  such  a  court.  It  appears  that  an  example 
of  the  type  of  jurisdiction  and  control  referred  to  in  G.S.  48-5 (b)  is  found 
in  G.S.  110-29(2)  which  provides  that  the  court  may  "commit  the  child 
to  the  custody  of  a  relative  or  other  fit  person  of  good  moral  character, 
subject,  in  the  discretion  of  the  court,  to  the  supervision  of  a  probation 
officer  and  the  further  orders  of  the  court". 

Concerning  conclusion  number  two,  jurisdiction  over  juvenile  matters, 
exclusive  of  adoption,  is  conferred  upon  the  district  courts  by  virtue  of 
G.S.  7A-277.  G.S.  48-20(c)  relating  to  the  dismissal  of  an  adoption  pro- 
ceeding provides  for  the  custodial  status  of  only  those  children  who  were 
in  the  custody  of  a  director  of  public  welfare  or  a  licensed  child  placing 
agency  immediately  before  the  filing  of  the  petition  for  adoption. 

With  regard  to  conclusion  number  three,  G.S.  48-5  includes  a  provision 
that  "in  the  event  that  a  court  of  competent  jurisdiction  has  not  hereto- 
fore declared  the  child  to  be  an  abandoned  child,  then  on  written  notice 
of  not  less  than  ten  days  to  the  parent,  parents,  or  guardian  of  the 
person,  the  court  in  the  adoption  proceeding  is  hereby  authorized  to  de- 
termine whether  an  abandonment  has  taken  place."  By  virtue  of  G.S. 
48-12    which    provides    that    "adoption    shall    be    by    a    special    proceeding 
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before  the  clerk  of  superior  court",  a  court  of  adoption  presided  over  by 
the  clerk  is  a  court  of  competent  jurisdiction. 


Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


14  January  1970 
Subject: 


Social  Services;  Adoption  of  Minors;  Consent  by  Depart- 
ment and  Surrender  of  Child;  Authority  in  Absence  of 
County  Director 

Requested  by:     Miss  Louise  W.  Creef 

Stenographer  II,  In  Charge 

Dare  County  Department  of  Social  Services 

Question:  If  a   county   director   of   social    services    is   on   a   leave   of 

absence  and  is  not  performing  any  of  the  duties  of  the 
director,  such  duties  being  performed  by  a  duly  appointed  ^ 
stenographer  II  in  charge,  who  may  sign  the  consent  for 
separating  the  child  from  his  mother  under  G.S.  14-320  t 
and  who  may  sign  the  department's  acceptance  of  the 
surrender  of  the  child  and  the  consent  to  adoption  re- 
ferred to  in  G.S.  48-9  ? 

Conclusion:  If  a   county   director   of   social    services   is    on   a   leave    of 

absence  and  is  not  performing  any  of  the  duties  of  the 
director,  such  duties  being  performed  by  a  duly  appointed 
stenographer  II  in  charge  the  stenographer  II  in  charge 
may  sign  the  consent  for  separating  the  child  from  his 
mother  under  G.S.  14-320  and  may  sign  the  department's 
acceptance  of  the  surrender  of  the  child  and  the  consent 

to  adoption  referred  to  in  G.S.  48-9. 

I 

The  question  was  raised  in  a  letter  dated  October  23,  1969  from  Miss 
Louise  W.  Creef. 

The  recorded  court  case  most  nearly  in  point  is  the  case  of  Haskell  v. 
Button,  65  Nebraska  274,  91  N.W.  395.  A  person  was  acting  as  a  deputy 
clerk  of  court.  The  court  said  that  this  person  held  an  appointment  from 
the  duly  constituted  clerk  and  was  acting  with  his  consent  and  under  his 
direction.  The  appointment  was  not  in  writing  and  the  acting  clerk  had 
failed  to  comply  with  certain  provisions  of  law  with  regard  to  official 
bonds  and  oaths.  The  court  said  that  this  person  was  a  de  facto  officer 
and  his  acts  were  binding  as  if  all  had  been  done  to  make  him  a  de  jure 
officer.  In  any  event,  it  seems  logical  to  conclude  that  a  person  who  is  a 
duly  appointed  stenographer  II  in  charge  of  a  department  of  social 
services  is  in  fact,  during  the  continuation  of  such  appointment,  the 
director  of  social  services  regardless  of  whether  or  not  the  stenographer 
II  has  been  given  the  title  of  director.  Hence,  the  conclusion  stated  above. 

_  •  .:  Robert  Morgan,  Attorney  General 

,1  R.  S.  Weathers,  Staff  Attorney 
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9  June  1969 
Subject: 


Social  Services;  Adoption  of  Minors;  Finding  of  Abandon- 
ment by  the  Clerk  of  Court;  Time  for  Appointment  of  Next 
Friend 


Requested  by:     Mr.  Clifton  M.  Craig,  Commissioner 
State  Department  of  Public  Welfare 

Questions:  (1)     When  a  petition  for  adoption  of  a  minor  has  been 

filed  with  the  clerk  of  court,  and  there  has  been  no  finding 
of  abandonment  prior  to  the  filing  of  the  petition,  may 
the  clerk  make  a  finding  of  abandonment  or  must  any 
finding  of  abandonment  be  made  by  the  district  court? 

(2)  After  the  filing  of  the  petition  and  the  finding  of 
abandonment  by  the  clerk,  may  a  next  friend  be  appointed 
immediately  for  the  purpose  of  giving  or  withholding 
consent  to  the  adoption,  or  must  the  court  wait  until 
immediately  prior  to  the  entry  of  the  final  order  of  adop- 
tion to  appoint  the  next  friend  ? 

Conclusions:  (1)  Under  the  circumstances  described  in  question  number 
one,  the  clerk  of  court  before  whom  the  adoption  pro- 
ceeding is  pending  may  make  the  finding  of  abandonment. 

(2)  When  a  petition  for  adoption  of  a  minor  has  been 
filed  with  a  clerk  of  court,  and  the  clerk  has  made  a  find- 
ing of  fact  that  the  child  has  been  abandoned,  the  clerk 
of  court  may  appoint  a  next  friend  of  the  child  to  give  or 
withhold  consent  to  the  adoption  without  waiting  until 
immediately  before  the  entry  of  the  final  order  of  adoption. 

The  question  arises  from  a  letter  of  May  12,  1969  from  Mr.  Edward  L. 
Williamson,  Attorney,  to  Commissioner  Craig  who  requested  this  opinion. 
G.S.  48-5 (b)  is,  in  pertinent  part,  as  follows: 

"In  the  event  that  a  court  if  competent  jurisdiction  has  not  here- 
tofore declared  the  child  to  be  an  abandoned  child,  then  on  written 
notice  of  not  less  than  ten  days  to  the  parent,  parents  or  guardian 
of  the  person,  the  court  in  the  adoption  proceeding  is  hereby 
authorized  to  determine  whether  an  abandonment  has  taken  place." 

Concerning  the  appointment  of  next  friend,  G.S.  48-9(a)(2)  includes  the 
provision  that  "The  court  may  make  the  appointment  immediately  upon 
such  determination  and  forthwith  may  make  such  further  orders  as  to  the 
court  may  seem  proper." 

It  appears  that  the  questions  presented  are  answered  by  unequivocal 
statutory  provisions  as  set  out  above. 


Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


650 


ATTORNEY  GENERAL  OPINIONS 


[Vol. 


19  February  1969 

Subject:  Social  Services;  Adoption  of  Minors;  Petitioner  Acting  as 

his  own  Attorney 

Requested  by:     Mrs.  Joan  C.  Holland 

Supervisor  of  Adoptions  Unit 
State  Department  of  Public  Welfare 

Questions:  May  a  petitioner  in  an  adoption  proceeding  file  his  own 

petition  and  act  as  his  own  attorney,  and  may  the  clerk 
of  court  require  that  the  petition  be  filed  by  an  attorney? 

Conclusions:  The  answer  to  the  questions  posed  are  governed  by  a 
ruling  of  the  North  Carolina  Supreme  Court  that  a  person 
may  act  as  his  own  attorney  in  court  and  prepare  and  file 
his  own  papers. 

The  questions  set  forth  above  were  posed  in  a  memorandum  of  January  15 
from  Mrs.  Holland. 

In  the  case  of  State  v.  Pledger,  257  N.C.  634  (1962),  the  North  Carolina 
Supreme  Court  said  that  "a  person  involved  in  litigation,  though  not  a 
lawyer,  may  represent  himself  and  either  defend  or  prosecute  the  action 
or  proceeding  in  a  tribunal  or  court,  even  in  Supreme  Court,  and  may 
prepare  and  file  pleadings  and  other  papers  in  connection  with  the  litiga- 
tion." 

Therefore,  in  an  adoption  proceeding,  a  petitioner  may  file  his  own  petition 
and  act  as  his  own  attorney,  and  the  clerk  of  court  may  not  lawfully 
require  that  the  petition  be  filed  by  an  attorney. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


18  September  1969 

Subject:  Social    Services;    Adoption    of    Minors;    Sale    of    Adopted 

Child's  Realty  Upon  Appointment  of  a  Next  Friend;  Use 
of  the  Child's  Non-Adoptive  Name  in  the  Proceeding 
Relating  to  the  Sale;  Furnishing  Information  From  State 
Department  of  Social  Services  Adoption  Records  to  a 
Clerk  of  Court;  Lawfulness  of  Appointment  of  Guardian 
Under  G.S.  48-30  or  Chapter  33   of  the   General  Statutes 

Requested  by:     Mr.  Louis  O'Conner,  Jr.,  Director 
Welfare  Programs  Division 
State  Department  of  Social  Services 

Questions:  (1)     When  a  child  inherits  realty  during  a  proceeding  for 

his   adoption,   and   subsequently   his   name   is   changed   by 

— ^  -  virtue  of  the   final   order   of  adoption,   may   a   proceeding 

brought    by    a    next    friend    to    sell    the    adopted    child's 
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interest  in  the  land  be  brought  in  the  name  of  the  child 
as  it  was  prior  to  the  adoption,  it  being  deemed  desirable 
to  give  as  little  publicity  as  possible  to  the  child's  adoptive 
name? 

(2)  In  the  absence  of  a  court  order  issued  in  accordance 
with  G.S.  48-26  or  G.S.  48-27,  what  information  from 
adoption  records  may  the  State  Department  of  Social 
Services  lawfully  give  to  a  clerk  of  court  for  the  purpose 
of  assisting  him  in  appointing  a  guardian  to  receive  the 
adopted  child's  funds  which  are  in  the  hands  of  the  clerk? 

(3)  After  an  adoption  proceeding  has  been  terminated 
by  issuance  of  the  final  order  of  adoption,  and  it  becomes 
necessary  to  appoint  a  guardian  for  the  adopted  child, 
should  the  appointment  of  the  guardian  be  made  under 
the  provisions  of  G.S.  48-30  or  under  the  statutes  pertain- 
ing to  "guardian  and  ward"  found  in  Chapter  33  of  the 
General  Statutes? 

Conclusions:  (1)  When  a  child  inherits  realty  during  a  proceeding  for 
his  adoption,  and  subsequently  his  name  is  changed  by 
virtue  of  the  final  order  of  adoption,  a  proceeding  brought 
by  a  next  friend  to  sell  the  adopted  child's  interest  in  the 
land  may  be  brought  in  the  name  of  the  child  as  it  was 
prior  to  the  adoption,  it  being  deemed  desirable  to  give 
as  little  publicity  as  possible  to  the  child's  adoptive  name. 

(2)  In  the  absence  of  a  court  order  issued  in  accordance 
with  G.S.  48-26  or  G.S.  48-27,  in  order  to  assist  a  clerk 
of  court  in  appointing  a  guardian  to  receive  an  adopted 
child's  funds,  the  State  Department  of  Social  Services  may 
lawfully  give  to  the  clerk  only  such  information  from  the 

v_  adoption  records  in  the  Department's  possession  as  appears 

in  the  final  order  of  adoption. 

(3)  After  an  adoption  proceeding  has  been  terminated 
by  issuance  of  the  final  order  of  adoption,  and  it  becomes 
necessary  to  appoint  a  guardian  for  the  adopted  child, 
the  appointment  of  the  guardian  should  be  made  under 
the  provisions  of  Chapter  33  of  the  General  Statutes  rather 
than  G.S.  48-30. 

The  questions  were  first  raised  in  a  memorandum  dated  July  29,  1969 
from  Mr.  O'Conner.  They  have  since  been  discussed  with  Mrs.  Joan  C. 
Holland,  Supervisor  of  Adoptions,  Family  and  Children's  Services  Section, 
State  Department  of  Social  Services. 

Concerning  conclusion  number  one,  research  has  not  disclosed  citations 
or  precedents  directly  in  point.  One  excerpt  from  38  American  Juris- 
prudence, Names,  Sec.  11,  which  appears  relevant  to  some  degree  is  as 
follows:  ".  .  .  in  the  absence  of  a  statute  or  judicial  adjudication  to  the 
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contrary,  there  is  nothing  in  the  law  prohibiting  a  person  from  taking 
or  assuming  another  name  so  long  as  he  does  not  assume  a  name  for 
the  purpose  of  defrauding  other  persons  through  a  mistake  of  identity." 
The  case  cited  is  Baumeister  v.  Markham,  101  Ky.  122,  39  S.W.  844,  41 
S.W.  816.  The  Baumeister  case  was  an  action  by  an  actress  under  a  stage 
name,  and  the  case  is  in  accord  with  the  above  quotation  from  American 
Jurisprudence.  It  is  noted,  however,  that  the  court  stated  in  the  Baumeister 
case  that  the  plaintiff  was  suing  in  a  name  by  which  she  was  commonly 
known.  In  any  event,  no  provision  or  principle  of  law  was  found  which 
indicated  that  a  person  may  not  institute  an  action  or  proceeding  under 
a  former  name  if  he  wishes. 

Conclusion  number  two  is  based  upon  G.S.  48-25 (b)   which  is  as  follows: 

"With  the  exception  of  the  information  contained  in  the  final 
order,  it  shall  be  a  misdemeanor  for  any  person  having  charge  of 
the  file  or  the  record  to  disclose,  except  as  provided  in  G.S.  48-26, 
and  as  may  be  required  under  the  provisions  of  G.S.  48-27,  any  in- 
formation concerning  the  contents  of  any  papers  in  the  pro- 
ceeding." 

Concerning  conclusion  number  three,  in  order  to  appoint  a  guardian  after 
the  final  order  of  adoption  has  been  entered,  recourse  to  the  guardianship 
statutes  in  Chapter  33  appears  necessary  because  G.S.  48-30  provides  for 
the  appointment  of  a  guardian  under  certain  circumstances  "when  the 
court  grants  custody  of  a  child".  (Emphasis  added.) 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


18  February  1970 

Subject:  Social  Services;  Aid  to  Families  With  Dependent  Children; 

Eligibility  of  Children  for  Assistance  Although  Parent 
Does  Not  Qualify  as  a  Payee 

Requested  by:     Mr.  Clifton  M.  Craig,  Commissioner 
State  Department  of  Social  Services 

Question:  Is  Section  2210-III-A-l  of  the  Welfare  Programs  Manual 

of  the  North  Carolina  Department  of  Social  Services  a 
correct  statement  of  statutory  law  pertaining  to  aid  to 
families  with  dependent  children,  in  stating,  with  certain 
listed  exceptions,  that  in  order  for  a  child  who  is  living 
with  a  father  or  mother  to  receive  aid  to  families  with 
dependent  children  assistance,  the  parent  who  is  mentally 
or  physically  able  to  work  must  be  gainfully  employed 
either  part  time  or  full  time  ? 

Conclusion:  Section  2210-III-A-l  of  the  North  Carolina  Department  of 

Social  Services  Welfare  Programs  Manual  is  not  a  correct 

'  statement  of  statutory   law  pertaining   to   aid  to   families 
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with  dependent  children,  in  stating,  with  certain  exceptions 
listed  therein,  that  in  order  for  a  child  who  is  living  with 
a  father  or  mother  to  receive  aid  to  families  with  de- 
pendent children  assistance,  the  parent  who  is  mentally  or 
physically  able  to  work  must  be  gainfully  employed  either 
part  time  or  full  time. 

The  question  was  raised  in  a  letter  dated  January  29,  1970  in  a  letter 
prepared  by  Assistant  Social  Services  Commissioner  Robert  H.  Ward  on 
behalf  of  Commissioner  Clifton  M.  Craig. 

G.S.  108-24(2)  provides  that  "'assistance'  is  money  payments,  medical 
care,  remedial  care,  and  goods  or  services,  to  or  for  eligible  persons." 

G.S.  108-24(4)  provides  that  "  'Medical  Assistance"  is  any  program  of 
medical,  dental,  optometric  or  other  health  related  services  approved  by 
the  State  Board  of  Social  Services." 

G.S.  108-38  provides,  in  pertinent  part,  that  "Assistance  shall  be  granted 
to  any  dependent  child,  as  defined  in  G.S.  108-24,  who:  (2)  has  been  de- 
prived of  parental  support  or  care  by  reason  of  a  parent's  death,  physical 
or  mental  incapacity,  or  continued  absence  from  the  home;". 

G.S.  108-39  (b)  provides  that  the  parent  described  in  the  question  above 
shall  not  be  made  the  payee  of  the  assistance.  There  is  no  provision  of 
Chapter  108  of  the  General  Statutes  providing  that  no  child  of  a  parent 
described  in  the  question  above  may  receive  Aid  to  Families  With  De- 
pendent Children  assistance.  Hence  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 

R.  S.  Weathers, 

Assistant  Attorney  General 

30  December  1969 

Subject:  Social  Services;  Aid  to  Families  With  Dependent  Children; 

Payments;  Lawfulness  of  Action  of  the  State  Board  of 
Social  Services  in  Setting  Amounts  of  Payments  Beginning 
January  1,  1970 

Requested  by:     Honorable  Harry  S.  Bagnal,  Senator 
General  Assembly  of  North  Carolina 

Question:  Did   the    State    Board    of    Social    Services   act   lawfully    in 

setting  the  amounts  of  welfare  payments  beginning 
January  1,  1970,  based  upon  the  view  that  Federal  regula- 
tions permit  the  new  payments  to  be  based  upon  a 
percentage  of  upd^ed  aid  to  families  with  dependent 
children  standards  rather  than  upon  a  percentage  of  the 
increase  in  such  updated  standards  ? 

Conclusion:  The  State  Board  of  Social  Services  acted  lawfully  in  setting 

the   amounts    of   welfare    payments   beginning    January    1, 
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.'  .  1970  regardless  of  whether  the  payments  were  set  based  j 
upon  a  percentage  of  updated  standards  or  a  percentage  il 
of  the  increase  of  such  updated  standards.  j  to  t 

The   question  was   raised   in   a   telegram   dated   December   17,    1969   from 
Senators  Neilson  and  Bagnal. 


The  North  Carolina  Department  of  Social  Services  has  advised  that  the 
payments  were  set  as  high  as  possible  within  funds  available.  Therefore, 
it  appears  that  the  formula  used  in  arriving  at  the  amounts  of  the  pay- 
ments is  of  no  consequence.  Hence,  the  conclusion  stated  above. 

.  Robert  Morgan,  Attorney  General 

R.  S.  Weathers,  Staff  Attorney 


4  November  1968  "■ 

Subject:  Social  Services;  Alimony  and  Child  Support  Actions;   En- 

forcement by  Contempt  Proceedings 

Requested  by:     Honorable  J.  P.  Shore 
Clerk  of  Superior  Court 
Guilford  County 

Conclusion:  When  an  alimony  and  child  support  civil  action  has  been 

transferred  from  the  superior  court  division  to  the  district 
court  division,  the  district  court  judge  is  vested  with  the 
authority  to  enforce  the  order  of  the  superior  court  judge 
by  contempt  proceedings. 

The  inquiry  stated  in  your  letter  of  October  30,  1968  is  as  follows: 

"Specifically,  when  an  alimony  and  child  support  civil  action  has 
been  transferred  from  the  Superior  Court  to  the  District  Court, 
is  the  District  Court  Judge  vested  with  the  authority  to  enforce 
the  order  of  the  Superior  Court  Judge  by  contempt  proceedings?" 

G.S.  7A-259  is  as  follows: 

"§7A-259.  Transfer  on  judge's  own  motion. —  (a)  If  no  party  has 
moved  for  transfer  within  the  time  allowed  to  parties,  any  superior 
court  judge  who  may  hear  and  determine  motions  to  transfer  may 
order  a  transfer  upon  his  own  motion  for  the  purpose  of  efficient 
administration  of  the  trial  divisions  at  any  time  before  the  case 
is  calendared  for  trial.  Transfer  is  not  made  on  the  judge's  own 
motion  unless  the  pleadings  clearly  show  that  the  case  is  pending 
in  an  improper  division.  No  hearing  is  held  on  such  transfers, 
but  the  parties  are  given  prompt  notice  when  transfer  is  effected. 
Nothing  in  this  section  affects  the  power  of  the  clerk  to  transfer 
matters  and  proceedings  pending  before  him  when  an  issue  of  fact 
-^        is  raised. 
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"(b)  When  a  district  court  is  established  in  a  district,  any- 
superior  court  judge  authorized  to  hear  and  determine  motions 
to  transfer  may,  on  his  own  motion,  subject  to  the  requirements 
of  subsection  (a),  transfer  to  the  district  court  cases  pending 
in  the  superior  court." 

[  think  that  the  word  "cases"  as  used  in  G.S.  7A-259  includes  all  aspects 
rf  the  cases  transferred  unless  otherwise  expressly  provided  by  statute. 
I  think  the  impracticabilities  that  would  result  from  any  other  conclusion 
weigh  heavily  against  any  logic  in  concluding  that  the  Legislature  in- 
tended any  such  other  conclusion.  The  Superior  Court  Division  and  the 
District  Court  Division  are  both  divisions  of  the  General  Court  of  Justice, 
and  I  do  not  perceive  that  there  is  any  less  authority  for  a  district  court 
judge  to  enforce  an  order  issued  initially  by  a  superior  court  judge,  in 
a  case  transferred  to  the  District  Court  Division,  than  there  is  for  one 
superior  court  judge  to  enforce  an  order  issued  by  another  superior  court 
judge. 

Therefore,  I  am  of  the  opinion  that  wKen  an  alimony  and  child  support 
civil  action  has  been  transferred  from  the  Superior  Court  Division  to  the 
District  Court  Division,  the  district  court  judge  is  vested  with  the  authority 
to  enforce  the  order  of  the  superior  court  judge  by  contempt  proceedings. 

T.  W.  Bruton,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


2  June  1969 
Subject: 


Requested  by: 


Question: 


Social  Services;  Blind,  Assistance  for;  Necessity  for 
Amendment  Eliminating  the  Residence  Requirement  of 
One  Year 

Mr.  Grady  R.  Galloway,  Executive  Director 
State  Commission  for  the  Blind 

Is  an  amendment  to  G.S.  111-6.1,  deleting  the  residence 
requirement,  necessary  in  order  to  comply  with  federal  re- 
quirements for  receiving  federal  assistance  if  a  federal 
regulation  setting  forth  such  requirement  is  in  effect  on 
July  1,  1969,  as  set  forth  in  an  entry  in  Part  II  of  Volume 
34  of  the  "Federal  Register",  page  1479,  as  follows: 

"Effective  no  later  than  July  1,  1969,  the  State 
plan  shall  specify  that  no  residence  requirement, 
durational  or  other,  will  be  imposed  which  excludes 
from  services  under  the  plan  any  individual  who 
is  in  the  State:  Provided  however,  That  the  State 
plan  may  provide  for  the  exclusion  of  nonresidents 
-  who  are  in  the  State  for  the  sole  purpose  of  be- 
coming clients  of  the  State  vocational  rehabilita- 
tion agency." 
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Conclusion:  An  amendment  deleting  the  residence  requirement  in  G.S 

111-6.1,  except  for  a  requirement  concerning  nonresidents 
as  stated  in  the  above  quoted  regulation,  is  necessary  in 
order  to  comply  with  the  regulation  if  the  regulation  is  to 
be  in  effect  on  July  1,  1969. 

The  question  was  raised  in  a  letter  from  Mr.  Grady  R.  Galloway  dated 
May  8,  1969.  G.S.  111-6.1  is,  in  pertinent  part,  as  follows: 

"Blind  persons,  who  have  been  residents  of  North  Carolina  for  one 
year  immediately  preceding  the  date  of  application  for  rehabilita- 
tion services  or  who  show  an  established  intent  to  reside  con- 
tinuously in  this  State,  may  enjoy  the  benefits  of  this  section,  or 
any  other  related  rehabilitation  benefits  .  .  ." 

The  federal  requirement  quoted  above  is  unequivocal  in  its  prohibition 
against  a  residence  requirement  except  for  the  provision  concerning  non- 
residents stated  therein. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


30  May  1969 

Subject:  Social     Services;     Blind,     Assistance     for;     United     States 

Supreme  Court  Decision  Declaring  Invalid  Certain  Resi- 
dence Requirements  in  the  Case  of  Aid  to  Families  With 
Dependent  Children  Programs;  Unenforceability  of  One 
Year  Residence  Requirements  in  General  Statutes  Chapter 
111  Pertaining  to  Assistance  for  Blind  Persons 

Requested  by:     Mr.  Grady  R.  Galloway,  Executive  Director 
State  Commission  for  the  Blind 

Question:  Does   the   ruling  of  the   United   States   Supreme   Court  in 

cases  9,  33  and  34,  October  Term  1969,  render  unenforce- 
able   the    requirement    found    in    G.S.    111-11    and    in    G.S. 
'       '  111-15(3)    that    a    person    must    be    a    resident    of    North 

Carolina  for  one  year  before  being  eligible  for  assistance 
to  blind  persons  provided  for  in  Chapter  111  of  the 
General  Statutes? 

Conclusion:  The   effect   of   the   ruling    of    the    United    States    Supreme 

Court  mentioned  in  the  question  above  does  render  unen- 
forceable the  requirement  found  in  G.S.  111-11  and  in 
G.S.  111-15(3)  that  a  person  must  be  a  resident  of  North 
Carolina  for  one  year  before  being  eligible  for  assistance 
to  blind  persons  provided  for  in  Chapter  111  of  the  General 
Statutes. 

The  question  was  presented  in  a  letter  dated  May  8,  1969  from  Mr.  Grady 
R.  Galloway,  Executive  Director,  North  Carolina  State  Commission  for  the 
Blind. 
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rhe  ruling  of  the  United  States  Supreme  Court  as  set  forth  in  case 
humbers  9,  33  and  34,  October  Term,  1969,  declared  invalid  one  year 
residence  requirements  in  aid  to  families  with  dependent  children  pro- 
grams in  jurisdictions  identified  in  the  ruling.  The  Attorney  General  con- 
cluded that  the  United  States  Supreme  Court  decision  had  rendered  unen- 
forceable the  one  year  residence  requirement  in  the  North  Carolina  aid 
to  families  with  dependent  children  program  (N.C.A.G.  Opinion,  4/29/69, 
Mr.  Robert  H.  Ward,  Assistant  Commissioner,  State  Department  of  Public 
Welfare).  It  does  not  appear  that  there  is  any  basis  for  concluding  that 
there  is  a  material  distinction,  as  to  compatibility  with  the  requirements 
of  the  United  States  Constitution,  between  a  one  year  residence  require- 
ment in  an  aid  to  families  with  dependent  children  program  and  a  like 
requirement  in  a  program  for  assistance  to  the  blind. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 

14  October  1968 

Subject:  Social    Services;    Child    Welfare    Services;    Social    Security 

Amendments  of  1967;  Mandatory  Requirement  for  Day- 
Care  in  the  Case  of  Families  Receiving  Aid  to  Families 
with  Dependent  Children  Assistance 

Requested  by:     Mr.  Robert  C.  Howison,  Jr.,  Chairman 
State  Board  of  Public  Welfare 

Conclusion:  In  order  for  the  federal  government  to  be  legally  obligated 

to  provide  federal  funds  for  the  aid  to  families  with  de- 
pendent children  program  in  North  Carolina,  it  is  mandatory 
that  the  state  plan  require  the  provision  of  day-care  for 
children  in  any  case  in  which  the  provision  of  day-care  is 
necessary  in  the  light  of  the  particular  home  conditions 
:.  and  other  needs  of  the  child,  relative,  and   individual  re- 

ferred to  in  Section  402(a)  (14)  of  the  Social  Security  Act, 
in  order  to  assist  such  child,  relative,  and  individual  to 
attain  or  retain  capability  for  self-support  and  care  or  in 
order  to  maintain  and  strengthen  family  life  or  to  foster 
child  development. 

Your  letter  of  October  7,  1968  is  as  follows: 

"The  1967  Amendments  to  the  Social  Security  Act  contain  pro- 
visions providing  for  day-care  for  children  on  the  AFDC  pro- 
gram. At  our  board's  meeting  on  September  25th  the  question 
arose  as  to  whether  implementation  of  this  provision  would  be 
mandatory  upon  the  State  of  North  Carolina  or  merely  optional 
or  permissive.  I  request  your  opinion  on  this  question." 

Pertinent  provisions  of  the  Social  Security  Acts  are  as  follows: 

"Sec.  402.  (a)  A  state  plan  for  aid  and  services  to  needy  families 
with  needy  children  must  .   .   .   (14)   provide  for  the  development 
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and  application  of  a  program  for  such  family  services,  as  defined  fl'" 
in  Section  406(d),  and  child-welfare  services,  as  defined  in  Section 
425,  for  each  child  and  relative  who  receives  aid  to  families  with 
dependent  children,  and  each  appropriate  individual  (living  in  the 
same  home  as  a  relative  and  child  receiving  such  aid  whose  needs 
are  taken  into  account  in  making  the  determination  under  clause 
(7),  as  may  be  necessary  in  the  light  of  the  particular  home  con- 
ditions and  other  needs  of  such  child,  relative,  and  individual,  in 
order  to  assist  such  child,  relative,  and  individual  to  attain  or 
retain  capability  for  self-support  and  care  in  order  to  maintain 
and  strengthen  family  life  and  to  foster  child  development;" 
(Emphasis  supplied.) 

"Sec.  406.  When  used  in  this  part — (d)  The  term  'family  services' 
means  services  to  a  family  or  any  member  thereof  for  the  pre- 
serving, rehabilitating,  reuniting,  or  strengthening  the  family,  and 
such  other  services  as  will  assist  members  of  a  family  to  attain 
or  retain  capability  for  the  maximum  self-support  and  personal 
independence." 

"Sec.  425.  For  purposes  of  this  title,  the  term  'child-welfare 
services'  means  public  social  services  which  supplement,  or  sub- 
stitute for,  parental  care  and  supervision  for  the  purpose  of  (1) 
preventing  or  remedying,  or  assisting  in  the  solution  of  problems 
which  may  result  in,  the  neglect,  abuse,  exploitation,  or  delinquency 
of  children,  (2)  protecting  and  caring  for  homeless,  dependent,  or 
neglected  children,  (3)  protecting  and  promoting  the  welfare  of 
children  of  working  mothers,  and  (4)  otherwise  protecting  and 
promoting  the  welfare  of  children,  including  the  strengthening  of 
their  own  homes  where  possible  or,  where  needed,  the  provision  of 
adequate  care  of  children  away  from,  their  homes  in  foster  family 
homes  or  day-care  or  other  child-care  facilities."  (Emphasis 
supplied.) 

In  view  of  Section  402(a)  (14)  and  Section  425  of  the  Social  Security  Act, 
quoted  above,  I  am  of  the  opinion  that,  in  order  for  the  federal  govern- 
ment to  be  legally  obligated  to  provide  federal  funds  for  the  aid  to 
families  with  dependent  children  program  in  North  Carolina,  it  is  manda- 
tory that  the  State  plan  require  the  provision  of  day-care  for  children  in 
any  case  in  which  the  provision  of  day-care  is  necessary  in  the  light  of 
the  particular  home  conditions  and  other  needs  of  the  child,  relative,  and 
individual  referred  to  in  Section  402(a)  (14)  of  the  Social  Security  Act, 
in  order  to  assist  such  child,  relative,  and  individual  to  attain  or  retain 
capability  for  self-support  and  care  or  in  order  to  maintain  and  strengthen 
family  life  or  to  foster  child  development. 

I  have  studied  the  legislative  history  of  Public  Law  90-248  in  which 
Section  402(a)  (14)  was  rewritten  to  read  as  quoted  above,  and  I  found 
nothing  to  support  an  opinion  contrary  to  that  stated  in  this  letter. 

T.  W.  Bruton,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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,30  April  1969 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Social  Services;  Conflict  of  Interest;  Lawfulness  of  Ac- 
ceptance of  Payments  by  a  Physician,  from  the  State  Board 
of  Public  Welfare,  for  Reading  X-Rays  for  Welfare 
Patients  While  the  Physician  is  Serving  As  a  Member  of 
the  County  Welfare  Board 

Mr.  Emmett  Sellers,  Director 

Division  of  Medical  Services 

North  Carolina  Department  of  Public  Welfare 

While  a  physician  is  serving  as  a  member  of  a  county 
welfare  board,  may  he  lawfully  receive  payments  from 
the  State  Board  of  Public  Welfare  or  an  insurance  com- 
pany acting  as  an  agent  of  the  State  Board  of  Public 
Welfare,  for  reading  x-rays  for  welfare  patients,  under  a 
program  operated,  as  to  eligibility  requirements  and 
methods  of  administration,  under  the  rules  and  regulations 
of  the  State  Board  of  Public  Welfare,  except  to  the  extent 
that  the  powers  of  the  State  Board  are  limited  by  federal 
regulations,  and  for  which  program  the  county  makes  a 
financial  contribution  to  the  State,  the  county  board  of 
public  welfare  having  the  responsibility  for  making  the 
initial  determination  as  to  whether  a  person  meets 
eligibility  requirements  prescribed  by  the  State  Board  of 
Public  Welfare,  but  having  no  power  to  say  which  doctors 
may  participate  in  the  program  or  which  doctor  any 
welfare  recipient  must  choose,  and  all  bills  being  subject 
to  the  approval  of  the  State  Board  of  Public  Welfare  or 
the  insurance  company  acting  as  its  agent? 

A  physician  may  lawfully  receive  payments  for  reading 
x-rays  under  the  circumstances  described  in  the  question 
posed,   there   being   no   provision   of   law   to   the    contrary. 


The  question  was  first  raised  in  a  letter  from  Mr.  A.  Augustus  Zollicoffer, 
Jr.,  Attorney,  dated  April  3,  1969,  and  was  presented  to  this  office  by 
Mr.  Sellers'  memorandum  dated  April  4,  1969. 

G.S.  14-234  is,  in  pertinent  part,  as  follows: 

"If  any  person,  appointed  or  elected  a  commissioner  or  director 
to  discharge  any  trust  wherein  the  State  or  any  county,  city  or 
town  may  be  in  any  manner  interested,  shall  become  an  under- 
taker, or  make  any  contract  for  his  own  benefit,  under  such 
authority,  or  be  in  any  manner  concerned  or  interested  in  making 
such  contract,  or  in  the  profits  thereof,  either  privately  or  openly, 
singly   or   jointly   with   another,   he    shall   be    guilty    of   a    misde- 


From  the  facts  stated  it  appears  that  the  physician  cannot  accurately  be 
said  to  have  become  an  "undertaker"  for,  or  contracting  party  with,  the 


I 


660 


ATTORNEY   GENERAL   OPINIONS 


[Vol. 


county  board  of  welfare,  but  it  appears  that  any  "undertaking"  or  con- 
tractual obligation  is  for  or  to  the  State  Board  of  Public  Welfare,  and 
further  that  such  "undertaking"  or  "contracting"  by  the  physician  is  done 
in  a  private  capacity  and  in  a  private  transaction  and  not  by  means  of 
any  official  action  by  the  county  board  of  welfare,  or,  in  other  words, 
not  "under  such  authority"  (as  a  county  board  member)  to  use  the 
language  of  G.S.  14-234.  It  does  not  appear  that  the  acceptance  of  pay- 
ments by  the  physician  under  the  circumstances  described  violates  G.S 
14-234  or  any  other  provision  of  law.  Hence  the  conclusion  stated  above 


Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


28  May  1969 
Subject: 


Social  Services;  Conflict  of  Interest;  Physicians;  Payments 
by  the  State  Board  of  Public  Welfare  for  Goods  and 
Services  Supplied  by  Physicians  and  Others  Who  are 
Members  of  County  Welfare  Boards 

Requested  by:     Mr.  Robert  H.  Ward,  Assistant  Commissioner 
State  Department  of  Public  Welfare 

Question:  Is  a  physician    (as  described  in  Article   1,  Chapter  90  of 

the  General  Statutes  and  comparable  laws  of  other  states, 
podiatrist,  osteopath  or  chiropractor),  dentist,  pharmacist, 
or  optometrist,  or  firms  in  which  they  are  principal  owners, 
legally  eligible  to  receive  vendor  payments  of  public  funds 
from  the  State  Board  of  Public  Welfare  for  professional 
services  rendered,  or  drugs  and  supplies  furnished,  to 
welfare  recipients  in  their  respective  professional  capacities 
during  the  period  such  individuals  are  serving  as  members 
of  a  county  board  of  public  welfare  ? 

Conclusion:  Under  present  laws,  physicians  and  other  persons  and  firms 

which  they  own  or  in  which  they  have  some  financial 
interest  may,  while  such  physicians  or  other  persons  are 
serving  as  members  of  county  welfare  boards,  lawfully 
receive  payments  of  public  funds  from  the  State  Board 
of  Public  Welfare  for  services  rendered  or  drugs  or  j 
supplies  furnished  to  or  for  eligible  needy  persons  for  so 
long  as  the  county  welfare  boards  have  no  control  over 
which  physicians  or  other  persons  will  provide  the  services, 
drugs  or  supplies  and  no  control  over  whether  any  bill 
for  services,  drugs  or  supplies  will  be  approved  or  rejected. 

The  question  was  stated  in  a  memorandum  from  Mr.  Ward  dated  May  16, 
1969. 

The  most  pertinent  statute  is  G.S.  14-234  which  is  as  follows: 

"Director  of  public  trust  contracting  for  his  own  benefit. — If  any 
person,  appointed   or   elected   a   commissioner   or   director  to  dis- 
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charge  any  trust  wherein  the  State  or  any  county,  city  or  town 
may  be  in  any  manner  interested,  shall  become  an  undertaker, 
or  make  any  contract  for  his  own  benefit,  under  such  authority, 
or  be  in  any  manner  concerned  or  interested  in  making  such  con- 
tract, or  in  the  profits  thereof,  either  privately  or  openly,  singly 
or  jointly  with  another,  he  shall  be  guilty  of  a  misdemeanor. 
Provided,  that  this  section  shall  not  apply  to  public  officials  trans- 
acting business  with  banks  or  banking  institutions  in  regular 
course  of  business:  Provided  further,  that  such  undertaking  or  con- 
tracting shall  be  authorized  by  said  governing  board." 

The  conclusion  stated  above  is  based  upon  the  fact  that  it  does  not  appear 
that  the  payments  contemplated  therein  would  be  in  violation  of  G.S. 
14-234  or  any  other  provision  of  law.  - 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


20  February  1969 

Subject:  Social    Services;    County    Welfare    Boards;    Disclosure    of 

Minutes  of  Meetings 

Requested  by:     Mr.  Dickson  McLean,  Jr. 
Robeson  County  Attorney 

Question:  May  a  county  board  of  public  welfare,  on  request,  furnish 

to  a  member  of  a  county  board  of  commissioners,  copies 
of  minutes  of  meetings  of  the  county  board  of  public 
welfare  when  such  minutes  include  action  taken  on  in- 
dividual cases  and  information  from  case  records  with 
i  respect  to  individual  cases  ? 

Conclusion:  The    statutes    make    it    unlawful    for    the    county    welfare 

boards  to  reveal  to  anyone  information  contained  in 
welfare  records  except  the  names,  addresses,  and  amounts 
of  grants  of  welfare  recipients. 

In  a  letter  dated  January  30,  1969,  Mr.  McLean  advised  that  the  question 
stated  above  was  presented  at  the  request  of  a  member  of  the  Robeson 
County  Board  of  Commissioners. 

G.S.  108-11  contains  a  provision  that  no  member  of  a  county  board  of 
welfare  shall  disclose  to  anyone  or  make  public  any  information  acquired 
by  him  by  virtue  of  his  inspection  of  records  on  file  in  the  office  of  the 
director  of  public  welfare. 

G.S.  108-14.5  contains  a  provision  that  as  welfare  case  record,  papers, 
documents  or  data  shall  be  disclosed  except  so  much  as  may  be  necessary 
to  show  the  names,  addresses  and  amounts  paid  to  recipients  or  beneficiaries 
as  required  by  G.S.  108-14.1. 
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In  view  of  the  provisions  of  G.S.  108-11,  G.S.  108-14.5,  and  G.S.  108-14.1, 
a  county  board  of  public  welfare  may  not  lawfully  furnish  to  a  member 
of  a  board  of  county  commissioners,  who  is  not  the  ex  officio  member  of 
the  welfare  board  as  provided  in  G.S.  108-11,  copies  of  minutes  of  meetings 
of  the  county  board  of  public  welfare  when  the  minutes  include  action 
taken  on  individual  cases  and  information  from  case  records  with  respect 
to  individual  cases,  except  when  the  information  contained  in  such  minutes 
is  limited  to  the  names,  addresses,  and  amounts  of  the  grants  for  public 
assistance  recipients. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 

16  April  1969 

Subject:  Social    Services;    Custody    of    Children;    Custody    of    and 

Jurisdiction  Over  a  Child  Placed  in  a  Mental  Institution 
by  a  County  Department  of  Public  Welfare 

Requested  by:     Mr.  Thomas  W.  Warlick 

Catawba  County  Welfare  Department  Attorney 

Question:  If  the  custody  of  a  child  is  awarded  to  a  county  depart- 

ment of  public  welfare  by  a  juvenile  court,  and  the  county 
department  of  public  welfare  places  the  child  in  a  mental 
institution  operated  by  the  State,  may  the  county  depart- 
ment of  public  welfare  elect  to  keep  the  child  in  the 
mental  institution  subject  to  further  orders  of  the  court, 
despite  any  protests  of  the  parents  of  the  child,  even 
though  the  child  has  become  18  years  of  age  ? 

Conclusion:  The    child    referred    to    in    the    question    remains    in    the 

custody  of  the  county  department  of  public  welfare,  sub- 
ject to  further  orders  of  the  court,  and  the  county  depart- 
ment of  public  welfare  may  elect  to  have  the  child  remain 
in  the  mental  institution. 

The  question  was  raised  in  a  letter  dated  March  18,  1969  from  Mr.  Warlick. 
G.S.  110-21  is,  in  pertinent  part,  as  follows: 

"When  jurisdiction  has  been  obtained  in  the  case  of  any  child,  un- 
less a  court  order  shall  be  issued  to  the  contrary,  or  unless  the 
child  be  committed  to  an  institution  supported  and  controlled  by 
the  State,  it  shall  continue  for  the  purposes  of  this  article  during 
the  minority  of  the  child.  The  duty  shall  be  constant  upon  the  court 
'  to  give  each  child  subject  to  its  jurisdiction  such  oversight  and 
control  in  the  premises  as  will  conduce  to  the  welfare  of  such  child 
and  to  the  best  interest  of  the  State." 

G.S.  110-29  is,  in  pertinent  part,  as  follows: 

"Thereupon   the    court   may:    .    .    .    (3)    Commit   the    child    to   the 
custody  of  the  county  department  of  public  welfare  of  the  county 
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wherein  said  child  has  legal  residence  to  be  placed  by  said  depart- 
ment in  a  suitable  home  as  designated  in  subdivision  (4)  of  this 
section.  .  .  . 

"(4)  Commit  the  child  to  a  suitable  institution  maintained  by 
the  State  or  any  subdivision  thereof,  or  to  any  suitable  private 
institution,  society  or  association  incorporated  under  the  laws  of 
the  State  and  approved  by  the  State  Board  of  Public  Welfare 
authorized  to  care  for  children,  or  to  place  them  in  suitable  family 
homes  .  .  .". 

From  a  review  of  the  above  quoted  statutes,  it  appears  that  it  is  the 
intent  of  G.S.  110-21  concerning  any  termination  or  interruption  of  juris- 
diction by  virtue  of  commitment  to  a  State  institution,  that  such  termina- 
tion or  interruption  of  jurisdiction  occurs  only  in  the  event  of  a  commit- 
ment of  the  child  by  the  court  to  the  institution,  and  not  in  the  event  of 
a  placement  of  the  child  in  an  institution  by  a  county  welfare  department 
having  the  court  ordered  custody  of  the  child. 

Therefore,  if  the  custody  of  a  child  is  awarded  to  a  county  department 
of  public  welfare  by  the  court,  and  the  department  places  the  child  in  a 
mental  institution  operated  by  the  State,  the  county  department  of  public 
welfare  may  elect  to  keep  the  child  in  the  institution  subject  to  the 
further  orders  of  the  court,  despite  any  protests  of  the  parents  and 
although  the  child  has  become  18  years  of  age. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


20  August  1969 

Subject:  Social  Services;  Director  of  Social  Services  Accepting  and 

Holding  Funds  for  the  Benefit  of  Former  Inmates  of 
County  Home 

Requested  by:     Mr.  C.  Frank  Griffin 

Union  County  Attorney 

Question:  Is    there    any    authority    for    a    county    director    of    social 

services  to  accept  from  a  third  person  and  hold,  for  the 
benefit  of  former  inmates  of  a  county  home,  funds  be- 
longing to  such  former  inmates  in  the  absence  of  an 
appointment  of  the  director  as  guardian  of  the  property 
of  the  former  inmates  ? 

Conclusion:  There    is    no    authority    for    a    county    director    of    social 

services  to  accept  from  a  third  person  and  hold,  for  the 
benefit  of  former  inmates  of  a  county  home,  funds  be- 
longing to  such  former  inmates  in  the  absence  of  an 
appointment  of  the  director  as  guardian  of  the  property 
='  of  the  former  inmates. 
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The  question  was  raised  in  a  letter  dated  July  9,  1969  from  Mr.  Griffin. 
Research  has  not  disclosed  any  authority  for  the  director  of  social  services 
to  accept  and  hold  funds  as  described  in  the  question.  Hence  the  conclusion 
stated  above. 


4  April  1969 
Subject: 

Requested  by: 

Questions: 


Conclusions: 


Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


Social  Services;  Federal  Social  Security  Act;  Statutory 
Authority  for  Title  XIX  Programs  Including  a  Dental 
Program  and  Payments  to  State  Hospitals 

Mr.  Robert  H.  Ward 

Assistant  Commissioner 

State  Department  of  Public  Welfare 

(1)  If  all  references  to  medical  programs  were  eliminated 
from  Chapter  108  of  the  General  Statutes  except  G.S. 
108-73.13  through  G.S.  108-73.15,  would  the  General 
Statutes  contain  authority  for  all  types  of  assistance  pro- 
vided for  in  Title  XIX  of  the  Social  Security  Act,  including 
dental  services  ? 

(2)  If  the  appropriate  statute  is  amended  to  exempt 
State  hospitals  from  the  requirement  of  licensure  by  the 
Medical  Care  Commission,  will  the  statutes  contain  au- 
thority for  payments,  under  the  Title  XIX  program,  to 
State  hospitals  ? 

(1)  There  will  be  authority  in  State  statutes  for  all 
types  of  assistance,  including  dental  services,  provided  for 
in  Title  XIX  of  the  Social  Security  Act  when  Chapter  1173 
of  the  Session  Laws  of  1965  (as  distinguished  from  Part  4 
of  Chapter  108  of  the  General  Statutes  presently  in  effect) 
is  implemented  as  scheduled  on  January  1,  1970  (when  all 
references  to  medical  programs  in  Chapter  108  of  the 
General  Statutes  will,  by  the  terms  of  Chapter  1173  of 
the  Session  Laws  of  1965,  be  repealed,  except  for  innocuous 
references  to  medical  care  in  G.S.  108-19,  G.S.  108-46,  and 
G.S.  108-73.3,  which  references  may  also  be  eliminated 
without  effecting  State  statutory  authority  for  the  Title 
XIX  Program)  subject  to  any  restriction  that  might  be 
placed  in  the  State  budget  or  State  Appropriations  Act, 
for  the  1969-71  biennium,  or  any  other  statute  that  might 
be  passed  by  the  General  Assembly. 

(2)  Subject  to  any  restrictions  that  might  be  placed  in 
the  State  budget  or  State  Appropriations  Act,  for  the 
1969-71  biennium,  or  any  other  statute  that  might  be 
passed  by  the  General  Assembly,  payments  to  State 
hospitals  may  be  made  under  the  new  G.S.  108-73.14,  as 
found  in  Chapter  1173  of  the  Session  Laws  of  1965,  when 
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Chapter  1173  is  implemented  as  scheduled  on  January  1, 
1970,  provided  Section  108-73.14  is,  before  January  1, 
1970,  amended  to  exempt  State  hospitals  from  the  re- 
quirement of  licensure   by  the   Medical   Care   Commission. 

The  questions  stated  above  were  raised  in  a  memorandum  dated  March  17, 
1969  from  Assistant  Commissioner  Ward. 

Chapter  1173  of  the  Session  Laws  of  1965  includes  provisions  for  a  new 
G.S.  108-73.14  and  G.S.  108-73.15,  to  be  effective  upon  the  adoption  of 
rules  and  regulations  of  the  State  Board  of  Public  Welfare,  approved  by 
the  Governor  and  the  Advisory  Budget  Commission  as  follows: 

"§108-73.14.  Payments.  From  the  Fund  established  herein,  the 
State  Board  of  Public  Welfare  may,  within  appropriations  made 
for  this  specific  purpose,  pay  or  cause  to  be  paid  all  or  part  of 
the  cost  of  medical  and  other  remedial  care  for  any  eligible  person, 
when  it  is  essential  to  the  health  and  welfare  of  such  person  that 
such  care  be  provided,  and  when  the  total  resources  of  such  person 
are  not  sufficient  to  provide  the  necessary  care.  Payments  for  the 
cost  of  hospitalization,  including  in-patient  and  out-patient  serv- 
ices, shall  be  made  only  to  hospitals  licensed  by  the  North  Carolina 
Medical  Care  Commission,  or  licensed  or  approved  according  to 
the  laws  of  another  state.  (Emphasis  added.) 

"§108-73.15.  Acceptance  of  Federal  grants.  All  of  the  provisions 
of  the  Federal  Social  Security  Act,  as  amended,  providing  grants 
to  the  states  for  medical  assistance  are  hereby  accepted  and 
adopted,  and  the  provisions  of  this  Article  shall  be  liberally  con- 
strued in  relation  to  the  said  Federal  Social  Security  Act,  so  that 
the  intent  to  comply  therewith  shall  be  made  effectual.  Nothing 
in  this  part  or  the  regulations  made  pursuant  hereto  shall  be 
construed  to  deprive  a  recipient  of  assistance  of  the  right  to 
choose  the  licensed  provider  of  the  care  or  service  made  available 
under  this  part  within  the  provision  of  the  Federal  Social 
Security  Law." 

The  conclusion  number  one  stated  above  was  reached  in  view  of  the  pro- 
visions of  the  new  G.S.  108-73.14  and  G.S.  108-73.15  quoted  above, 
especially  in  view  of  the  italic  wording  in  G.S.  108-73.14. 

The  conclusion  number  two  was  reached  in  view  of  the  fact  that  it  appears 
that  the  amendment  referred  to  therein,  if  enacted,  would  remove  the 
only  legal  impediment  to  payments,  under  the  Title  XIX  program,  to 
State  hospitals. 

Assistant  Commissioner  Ward  has  advised  that  the  first  question  posed 
does  not  contemplate  a  repeal  of  all  statutes  in  Chapter  108  referring  to 
medical  programs  effective  prior  to  the  implementation  of  Title  XIX  of 
the  Federal  Social  Security  Act,  and  Chapter  1173  of  the  Session  Laws 
of  1965,  on  January  1,  1970. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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20  December  1968 

Subject:  Social  Services;   Investigation  of  Alleged  Child  Abuse  by 

County  Welfare  Director 

Requested  by:     Mrs.  Paul  W.  Donnelly,  Director 

Rowan  County  Department  of  Public  Welfare 

Conclusion:  It  is  proper  for  a  welfare  director,  in  complying  with  the 

provisions  of  G.S.  14-318.3,  to  petition  a  juvenile  court  to 
take  jurisdiction  over  a  child  for  the  purpose  of  deter- 
mining whether  the  child  should  be  removed  from  the 
custody  of  the  person  who  allegedly  abused  him. 

From  your  letter  of  November  29  and  our  telephone  conversation,  I  under- 
stand your  inquiry  to  be  whether  it  is  proper  for  a  welfare  director,  in 
complying  with  the  provisions  of  G.S.  14-318.3,  to  petition  a  juvenile  court 
to  take  jurisdiction  over  a  child  for  the  purpose  of  determining  whether 
the  child  should  be  removed  from  the  custody  of  the  person  who  allegedly, 

abused  him.  i 

s 

G.S.  14-318.3  is  as  follows:  \ 

i 

"§14-318.3.  County  directors  of  public  welfare  to  investigate  such 
reports. — The  county  director  of  public  welfare  upon  receiving 
the  report  referred  to  in  G.S.  14-318.2,  shall  investigate  to  attempt 
to  determine  who  caused  the  abuse,  neglect,  injury  or  illness,  and 
shall  take  such  action  in  accordance  with  law  necessary  to  prevent 
the  child  from  being  subjected  to  further  abuse,  neglect,  injury 
or  illness." 

Among  those  children  under  the  age  of  16  years  who  come  within  the 
jurisdiction  of  the  juvenile  court  (under  the  provisions  of  G.S.  110-21)  is 
any  child  "who  is  in  such  condition  or  surroundings  or  is  under  such  im- 
proper or  insufficient  guardianship  or  control  as  to  endanger  the  morals, 
health,  or  general  welfare  of  such  child." 

In  view  of  the  above  quoted  provisions  of  G.S.  14-318.3  and  G.S.  110-21, 
you  are  advised  that  it  is  proper  for  a  welfare  director,  in  complying  with 
the  provisions  of  G.S.  14-318.3,  to  petition  a  juvenile  court  to  take 
jurisdiction  over  a  child  for  the  purpose  of  determining  whether  the  child 
should  be  removed  from  the  custody  of  the  person  who  allegedly  abused 
him.  Of  course,  the  filing  of  the  petition  in  the  juvenile  court  does  not 
preclude  criminal  prosecution  of  the  persons  guilty  of  abusing  the  child 
in  the  appropriate  court. 

T.  W.  Bruton,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


7  November  1968 


Subject:  Social  Services;  Juveniles;   County  Departments  of  Public 

Welfare;    Responsibility    for    Transportation,    Medical    Ex- 
aminations, and  Blood  Tests  for  Juveniles 
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Requested  by:     Honorable  J.  C.  Taylor 
Clerk  of  Superior  Court 
Halifax  County 

Conclusion:  When  the  juvenile  court  has  ordered  that  a  child  be  com- 

mitted to  an  institution  or  a  training  school,  and  when 
there  is  no  probation  officer  other  than  the  county  director 
of  public  welfare,  it  is  lawful  and  proper  for  the  court  to 
order  that  the  county  department  of  public  welfare  of  the 
county  in  which  the  court  is  sitting,  in  person  or  through 
his  agents,  and  at  the  expense  of  the  county  department 
of  public  welfare  in  the  county  where  the  court  is  sitting, 
arrange  for  and  provide  transportation  for  any  medical 
examination  and  blood  tests  required  for  the  child  to  enter 
the  institution  or  training  school,  and  provide  transporta- 
tion to  the  institution  or  training  school,  subject  to  the 
county's  being  relieved  of  paying  any  expenses  that  might 
be  paid  by  a  parent  or  other  person  under  the  provisions 
of  G.S.  110-34. 

Your  inquiry  is  stated  in  a  portion  of  your  letter  of  November  1  as  follows: 

"In  those  juvenile  cases  in  which  the  juvenile  has  been  declared 
delinquent  and  committed  to  an  institution  or  training  school,  I 
would  like  to  know  what  department  has  the  duty  to  carry  out  the 
following  functions  in  connection  with  the  commitment  to  wit: 
"1.  Transporting  the  juvenile  to  a  doctor  for  his  medical  exami- 
nation and  to  a  laboratory  for  his  blood  test. 

"2.  Transporting  the  juvenile  to  the  institution  or  training  school. 
"3.  Who  or  what  department  is  liable  for  the  expense  of  such 
transportation  and /or  medical  fees. 

"In  your  reply  to  me  I  will  appreciate  it,  if  you  will  advise  me 
how  I,  as  Juvenile  Judge,  should  order  the  aforesaid  matter  to  be 
taken  care  of." 

Pertinent  portions  of  the  General  Statutes  are  as  follows: 

"§108-14.  Powers  and  duties  of  county  welfare  director. — The 
county  director  of  public  welfare  shall  have  the  following  powers 
and  duties:  .  .  .  (7)  To  serve  as  investigating  officer  and  chief 
probation  officer  for  all  juvenile  courts  in  the  county  and  to  have 
oversight  of  dependent  and  delinquent  children  .... 

"§110.31.  Probation  officers;  appointment  and  discharge;  com- 
pensation.— The  county  director  of  public  welfare  shall  be  the 
chief  probation  officer  of  every  juvenile  court  in  his  county,  and 
shall  have  supervision  over  the  work  of  any  additional  probation 
officer  which  may  be  appointed.  Provided,  that  in  those  counties 
Y  which  have  a  domestic  relations  court  or  a  juvenile  court  with  its 
own  probation  staff  separate  from  the  county  department  of  public 
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welfare,  the  chief  probation  officer  duly  appointed  by  the  judge 
of   such   domestic   relations   court   or  juvenile   court   shall   be   the 
chief  probation  officer  rather  than  the   county  director  of  public         I 
welfare    and    shall    have    supervision    of    all    probation    services 
authorized  under  this  article.  .  .  . 

"§110-33.  Duties  and  powers  of  probation  officers. — .  .  .  The 
probation  officer  shall  take  charge  of  any  child  before  or  after  the 
trial  or  hearing  when  so  directed  by  the  court.  .  .  . 

"§110-34.  Support  of  child  committed  to  custodial  agency. — When- 
ever any  child  is  committed  by  the  court  to  the  custody  of  an  in- 
stitution, association,  society  or  person  other  than  its  parent  or 
guardian,  compensation  for  the  care  of  such  child,  when  approved 
by  the  order  of  the  court,  shall  be  a  charge  upon  the  county,  but 
the  court  may  at  the  issuance  and  service  of  an  order  to  show 
cause  on  the  parent  or  other  person  having  the  duty  under  the  law 
to  support  such  child  adjudge  that  such  parent  or  other  person 
shall  pay  in  such  manner  as  the  court  may  direct  such  sum  as 
will  cover  in  whole  or  in  part  the  support  of  such  child,  and 
willful  failure  to  pay  such  sum  may  be  punished  as  a  contempt 
of  court. 

"§110-38.  Medical  examination  and  treatment  of  child;  applica- 
tion for  admission  to  center  for  mentally  retarded. — .  .  .  When- 
ever a  child  within  the  jurisdiction  of  the  court  and  under  the 
provisions  of  this  article  appears  to  the  court  to  be  in  need  of 
medical  or  surgical  care  a  suitable  order  may  be  made  for  the 
treatment  of  such  child  in  a  hospital  or  otherwise,  and  the  ex- 
pense thereof,  when  approved  by  the  court,  shall  be  a  charge 
upon  the  county  or  the  appropriate  subdivision  thereof;  but  the 
court  may  adjudge  that  the  person  or  persons  having  the  duty 
under  the  law  to  support  such  child  shall  pay  a  part  or  all  of 
the  expenses  of  such  treatment  as  provided  in  §110-34  of  this 
article." 

In  view  of  the  above  quoted  statutes,  I  am  of  the  opinion  that  when  the 
juvenile  court  has  ordered  that  a  child  be  committed  to  an  institution  or 
a  training  school,  and  when  there  is  no  probation  officer  other  than  the 
county  director  of  public  welfare,  it  is  lawful  and  proper  for  the  court 
to  order  that  the  county  director  of  public  welfare  of  the  county  in  which 
the  court  is  sitting,  in  person  or  through  his  agents,  and  at  the  expense  of 
the  county  department  of  public  welfare  in  the  county  where  the  court  is 
sitting,  arrange  for  and  provide  transportation  for  any  niedical  examina- 
tion and  blood  tests  required  for  the  child  to  enter  the  institution  or  train- 
ing school  and  provide  transportation  to  the  institution  or  training  school, 
subject  to  the  county's  being  relieved  of  paying  any  expenses  that  might 
be  paid  by  a  parent  or  other  person  under  the  provisions  of  G.S.  110-34. 
It  is  noted  that  G.S.  110-28  is,  in  pertinent  part,  as  follows: 

"§110-28.  Service  of  summons. — .  .  .  The  sheriff  or  other  lawful 
officer  of  the  county  in  which  the  action  is  taken  shall  serve  all 
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papers  as  directed  by  the  court,  but  the  papers  may  be  served  by 
any  person  delegated  by  the  court  for  that  purpose." 

T.  W.  Bruton,  Attorney  General 
E.  S.  Weathers,  Staff  Attorney 

7  January  1970 

Subject:  Social  Services;  Juveniles;  District  Court  Venue 

Requested  by:     Mrs.  Helen  S.  Cunningham 
Chief  Counselor 
Twenty-Seventh  Judicial  District 

Question:  If  a  juvenile  resides  in  one  county  and  commits  an  offense 

in  another  county,  in  which  county  should  his  case  be 
tried? 

Conclusions:  If  a  juvenile  resides  in  one  county  and  commits  an  offense 
in  another  county,  the  proper  venue  in  the  matter  is  as 
follows : 

(1)  The  petition  may  be  filed  and  the  case  begun  in  any 
district  court  regardless  of  where  the  offense  takes  place. 

(2)  If  the  offense  charged  is  a  capital  felony  and  the 
judge  finds  probable  cause,  the  case  must  be  tried  in  (if 
necessary  transferred  to)  the  county  where  the  offense 
occurred. 

(3)  If  a  child  who  is  14  or  more  years  of  age  is  charged 
with    a    felony    and    the    judge    finds    probable    cause    and 

<'-  chooses    to    transfer    the    case    to    the    superior    court    for 

trial  as  in  the  case  of  an  adult,  the  trial  in  superior  court 
must  be  in  the  county  where  the  offense  took  place. 

The  question  stated  above  was  raised  in  a  letter  of  September  17,  1969 
from  Mrs.  Cunningham. 

Since  G.S.  7A-280  provides  that  the  child  will  be  tried  for  a  criminal 
offense  just  as  an  adult  when  he  is  charged  with  a  capital  felony  or  when 
the  judge  finds  probable  cause  in  a  felony  case  and  decides  to  transfer 
the  case  to  superior  court,  the  laws  pertaining  to  venue  for  criminal 
offenses  apply  in  such  cases  rather  than  laws  pertaining  to  juvenile  hear- 
ings. Without  going  into  what  the  common  law  was  with  regard  to 
criminal  venue,  it  is  noted  that  it  is  clearly  the  sense  of  the  criminal 
venue  provisions  of  Chapter  15  of  the  General  Statutes  that  the  proper 
venue  in  a  criminal  case  is  where  the  offense  occurred.  In  those  cases  in 
which  the  judge  does  not  choose  to  transfer  a  felony  case  to  the  superior 
court  and  in  which  a  capital  felony  had  not  been  charged,  it  is  noted  that 
G.S.  7A-279,  which  gives  jurisdiction  to  the  district  court  division,  does 
not  restrict  venue  to  any  one  county  regardless  of  where  the  child  lives 
in  the  district  and  regardless  of  where  the  offense  occurred  in  the  district. 
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G.S.  7A-279  says  in  pertinent  part  that  "The  court  shall  have  exclusive, 
original  jurisdiction  over  any  case  involving  a  child  who  resides  in  or  is 
found  in  the  district  and  who  is  alleged  to  be  delinquent,  undisciplined, 
dependent  or  neglected,  .  .  .".  Hence,  the  conclusions  stated  above. 


Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


23  July  1969 


Subject:  Social    Services;     Juveniles;     Fingerprinting     and     Photo-  j 

graphing  Juveniles 

Requested  by:     Honorable  Gilbert  H.  Burnett 
District  Court  Judge 
5th  Judicial  District 

Question:  May  law  enforcement   officers   lawfully   take   photographs 

and  fingerprints  of  a  juvenile  who  is  subject  to  the  jurisdic- 
tion of  the  juvenile  court  by  virtue  of  being  less  than  16 
years  of  age  ? 

Conclusion:  Law    enforcement    officers    may    not    lawfully    take    photo- 

graphs and  fingerprints  of  a  juvenile  who  is  subject  to  the 
jurisdiction  of  the  juvenile  court  by  virtue  of  being  less 
than  16  years  of  age,  unless  the  child  is  at  least  14  years 
of  age  and  has  been  bound  over  to  the  superior  court  in 
accordance  with  the  provisions  of  G.S.  110-29(6),  or  unless 
the  child  is  at  least  14  years  of  age  and  has  been  charged 
with  a  felony  punishable  by  more  than  10  years. 

The  question  was  raised  in  a  letter  dated  June  20,  1969  from  Judge  Burnett 
advising  that  inquiries  had  been  received  from  law  enforcement  officers. 

G.S.  114-19  authorizes  the  taking  of  photographs  and  fingerprints  of  any 
person  charged  with  a  felony  or  committed  to  jail  or  prison  upon  conviction 
of  a  crime.  It  also  authorizes  by  implication  the  taking  of  photographs  of 
persons  charged  with  misdemeanors  under  specific  circumstances.  G.S. 
110-24  provides  in  effect  that  no  child  can  be  convicted  of  a  crime  by  the 
juvenile  court,  and  G.S.  110-25  provides  that  jurisdiction  is  to  be  acquired 
by  the  juvenile  court  by  the  filing  of  a  petition  and  not  by  criminal  process. 
However,  in  the  case  of  State  v.  Burnett,  179  N.C.  735  (1920)  at  page  741, 
the  court  made  it  clear  that,  based  upon  provisions  of  law  now  codified  in 
G.S.  110-29(6),  children  who  are  14  or  more  years  of  age  and  who  have 
been  charged  with  a  felony  punishable  by  no  more  than  10  years  may  be 
bound  over  to  the  superior  court  "to  be  proceeded  against  under  the 
criminal  law  appertaining  to  the  case",  and  that  children  of  14  years  of 
age  and  over  who  are  charged  with  a  felony  punishable  by  more  than 
10  years  "shall,  in  all  instances,  be  subject  to  prosecution  for  crime  as  in 
case  of  adults."  Hence  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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15  January  1970 

Subject: 

Social 

Services 

Juveniles; 

Inapplicability 

of 

Article 

2A, 

Chapter  110  to 

County  Not 

in  District 

Court 

System 

Requested  by: 

Honorable  C.  G. 

Smith 

Clerk  of  Superior  Court 
Iredell  County 

Question:  May  the  courts  of  Iredell  County  lawfully  issue  an  order 

subjecting  a  child  to  parental  control  under  the  provisions 
of  Article  2A  of  Chapter  110  of  the  General  Statutes? 

Conclusion:  The  courts   of  Iredell   County  may  not  lawfully  issue   an 

order  subjecting  a  child  to  parental  control  under  the  pro- 
visions of  Article  2 A  of  Chapter  110  of  the  General 
Statutes. 

The  question  was  presented  in  a  letter  dated  November  13,  1969  from  Mr. 
Smith. 

G.S.  110-44.4  provides  that  the  civil  action  described  by  Article  2A  of 
Chapter  110  is  to  be  filed  in  the  district  court  of  the  county  where  the 
child  can  be  found.  There  are  not  yet  any  district  courts  in  the  judicial 
district  which  includes  Iredell  County.  The  "waiver  of  proper  division" 
found  in  G.S.  7A-257  cannot  apply  because  G.S.  7A-261,  included  in 
Article  21  along  with  G.S.  7A-257,  provides  that  "the  provisions  of  this 
article  apply  in  each  county  of  the  State  on  and  after  the  date  that  a 
district  court  is  established  therein".   Hence  the  conclusion  stated   above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


26  September  1969 

Subject:  Social    Services;    Juveniles;    Interstate    Compact    on;    Re- 

sponsibility for  the  Costs  of  Returning  a  Juvenile  to  North 
Carolina 

Requested  by:     Mrs.  Margaret  H.  Paris,  Supervisor 

Family  and  Children's  Services  Section 
State  Department  of  Social  Services 

Question:  As   applicable   to   North   Carolina,   does   the    word    "state" 

refer  to  the  State  of  North  Carolina  or  does  it  refer  in- 
stead to  the  counties  thereof  as  the  word  "state"  is  used 
in  G.S.  110-58,  Article  IV,  subsection  (b)  ? 

Conclusion:  As  applicable  to  North  Carolina,  the  word  "state"  means 

the  State  of  North  Carolina,  and  not  the  counties  thereof, 
as  the  word  "state"  is  used  in  G.S.  110-58,  Article  IV, 
subsection  (b),  as  follows: 
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"§110-58.     Execution    of    compact. — The    Governor 
is    hereby    authorized    and    directed    to    execute    a 
compact  on  behalf   of  this    State   with   any   other 
'  state  or  states  legally  joining  therein  in  the  form 

substantially  as  follows:  The  contracting  states 
solemnly  agree:  .  .  .  (b)  That  the  state  to  which  a 
juvenile  is  returned  under  this  Article  shall  be  re- 
sponsible for  payment  of  the  transportation  costs 
of  such  return." 

The  inquiry  was  submitted  to  this  office  by  a  memorandum  from  Mrs.  Paris 
dated  September  4,  1969,  the  question  having  been  first  raised  in  a  letter 
to  Miss  Betty  B.  Gibson,  Chief,  Family  and  Children's  Services  Section, 
State  Department  of  Social  Services,  dated  August  27,  1969,  from  Mr. 
Joseph  F.  B.  McCauley,  Gaston  County  Director  of  Social  Services. 

In  addition  to  the  fact  that  the  word  "state"  is  used  in  G.S.  110-58, 
Article  IV,  subsection  (b),  without  any  reference  to  the  counties,  it  is 
noted  that  G.S.  110-58,  Article  III  contains  the  following  provision: 

"That,  for  the  purposes  of  this  compact,  .  .  .  'state'  means  any 
state,  territory  or  possession  of  the  United  States,  the  District  of 
Columbia,  and  the  Commonwealth  of  Puerto  Rico". 

■  Robert  Morgan,  Attorney  General 

R.  S.  Weathers,  Staff  Attorney 


31  October  1969 

Subject:  Social    Services;    Juveniles;     Undisciplined    or    Delinquent 

Children;  Revocation  of  Probation 

Requested  by:     Honorable  John  R.  Friday 
District  Court  Judge 
27th  Judicial  District 

Questions:  (1)     If  a  juvenile   is  declared   to   be   undisciplined   or  de- 

linquent and  is  placed  on  probation  under  the  provisions 
of  G.S.  7A-286(4)(a)  which  will  become  effective  January 
1,  1970,  may  he  be  committed  to  the  North  Carolina  Board 
of  Juvenile  Correction  if  he  violates  the  terms  of  his  pro- 
bation ? 

(2)  If,  based  upon  some  finding  as  to  a  juvenile's  con- 
dition or  circumstances  other  than  that  he  is  undisciplined 
or  delinquent,  the  juvenile  is  placed  on  probation  before 
or  after  the  January  1,  1970  effective  date  of  G.S.  7A-286 
(4)  (c)  may  he  be  committed  to  the  care  of  the  North 
Carolina  Board  of  Juvenile  Correction  for  a  probation  vio- 
lation occurring  before,  on  or  after  January  1,  1970  at 
which  time  G.S.  7A-286(4)(c)  will  permit  such  commit- 
ment of  an  "undisciplined"  or  "delinquent"  child? 
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Conclusions:  (1)  If  a  juvenile  is  declared  to  be  undisciplined  or  de- 
linquent and  is  placed  on  probation  under  the  provisions 
of  G.S.  7A-286(4)(a)  which  will  become  effective  January 
1,  1970  he  may  be  committed  to  the  North  Carolina  Board 
of  Juvenile  Correction  if  he  violates  the  terms  of  his  pro- 
bation. 

(2)  If,  based  upon  some  finding  as  to  a  juvenile's  con- 
dition or  circumstances  other  than  that  he  is  undisciplined 
or  delinquent,  the  juvenile  is  placed  on  probation  before 
or  after  the  January  1,  1970  effective  date  of  G.S.  7A-286 
(4)(c)  he  may  be  committed  to  the  care  of  the  North 
Carolina  Board  of  Juvenile  Correction  for  a  probation  vio- 
lation occurring  before,  on  or  after  January  1,  1970  at 
which  time  G.S.  7A-286(4)(c)  will  permit  such  commit- 
'  ment  of  an  "undisciplined"  or  "delinquent"  child. 

G.S.  7A-278(2),  effective  January  1,  1970,  provides  that  a  delinquent  child 
includes  "a  child  who  has  violated  the  conditions  of  his  probation  under 
this  article." 

The  present  G.S.  110-29  provides,  in  pertinent  part,  as  follows: 

"The  court,  if  satisfied  that  the  child  is  in  need  of  the  care,  pro- 
tection or  discipline  of  the  State,  may  so  adjudicate,  and  may 
find  the  child  to  be  delinquent,  neglected,  or  in  need  of  more  suit- 
able guardianship.  Thereupon  the  court  may:  ...  (4)  Commit  the 
child  to  a  suitable  institution  maintained  by  the  State  or  any  sub- 
division thereof,  or  to  any  suitable  private  institution,  society  or 
association  incorporated  under  the  laws  of  the  State  and  approved 
by  the  State  Board  of  Public  Welfare  authorized  to  care  for 
children,  or  to  place  them  in  suitable  family  homes;  or  .  .  ." 

G.S.  110-22,  effective  January  1,  1970,  contains  a  provision  as  follows: 
"If  a  child  violates  the  conditions  of  his  probation,  .  .  .  the  court 
may  make  any  disposition  of  the  matter  that  it  might  have  made 
when  the  child  was  placed  on  probation." 

In  view  of  the  above  quoted  provision  of  G.S.  7A-278(2)  it  appears  that 
it  is  the  intent  of  G.S.  110-22  that  the  court's  authority  includes  the  power 
to  make  any  disposition  of  a  case  that  has  been  made  when  the  child  was 
placed  on  probation,  but  that  the  court's  power  is  not  limited  to  such  a 
disposition. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 

26  February  1969 

Subject:  Social  Services;  Juveniles;  Visitation  Rights  of  Father  If 

Custody  of  Children  Given  to  the  Mother 

Requested  by:     R.  M.  McAdams,  Superintendent 

Eastern  North  Carolina  School  for  the  Deaf 
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What  are  the  visitation  rights  of  a  father  where  there  has 
been  a  divorce  decree  and  the  mother  has  been  given 
custody  of  a  child  which  is  now  enrolled  in  the  School  for 
the  Deaf  ? 

Conclusion:  The   father  having   abandoned   his   wife    and   children   and 

secured  a  divorce  and  the  custody  of  the  children  having 
been  awarded  to  the  mother,  the  father  has  no  visitation 
rights  as  to  a  child  in  a  State  institution. 

It  appears  that  a  child  has  been  in  attendance  in  the  School  for  the  Deaf 
in  North  Carolina  for  several  years.  He  was  placed  in  the  Schools  for  the 
Deaf  and  his  needs  have  been  met  by  his  mother.  It  appears  now  that  the 
father  was  not  known  to  the  staff  of  the  Schools  for  the  Deaf  until  about 
two  months  ago.  The  father  visited  the  School  several  times  and  permis- 
sion was  granted  to  visit  his  son.  However,  these  visits  were  made  on 
the  campus.  The  father  requested  permission  to  take  his  son  off  the 
campus,  which  was  denied.  The  mother  has  shown  the  Superintendent  of 
the  School  a  divorce  decree  which  states  that  she  has  custody  and  control 
of  the  child.  A  letter  from  the  District  Judge  shows  that  prior  to  1959, 
the  father  abandoned  the  mother  and  her  three  children.  The  father  was 
indicted  in  the  Johnston  County  Recorder's  Court  and  was  ordered  to  pay 
support  for  his  wife  and  the  three  children.  In  1959,  the  father  secured  a 
divorce  from  the  mother  in  the  State  of  Nevada,  which  awarded  full 
custody  of  the  three  children  to  the  mother. 

Under  these  circumstances  the  father  has  lost  all  rights  as  to  this  child, 
and  if  the  mother  of  the  child  desires  the  Superintendent  to  deny  all 
rights  of  visitation  to  the  father,  then  the  Superintendent  has  the  right 
to  do  so. 

Robert  Morgan,  Attorney  General 
-  Ralph  Moody, 

.,     _  Deputy  Attorney  General 


1  July  1969 
Subject: 


Requested  by: 


Questions : 


Social  Services;  Juvenile  Training  Schools;  Physicians  and 
Surgeons;  Consent  for  Medical  or  Surgical  Care 

Dr.  John  S.  Chamblee 

Rocky  Mount  City  Health  Director 

(1)  In  the  case  of  a  minor  who  is  a  student  in  a  training 
school  which  is  under  the  supei'vision  of  the  Board  of 
Juvenile  Correction  but  which  has  no  medical  officer  or 
medical  staff,  from  whom  should  consent  be  obtained  for 
medical  care  of  treatment  exclusive  of  surgery? 

(2)  In  non-emergency  cases  under  circumstances  described 
in  question  number  one,  from  whom  should  consent  be 
obtained  for  surgical  operations  on  a  minor  student  in  the 
training  school? 
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(3)  In  emergency  situations  under  circumstances  de- 
scribed in  question  number  one,  from  whom  should  con- 
sent for  a  surgical  operation  on  a  minor  student  in  the 
training  school  be  obtained  ? 

(4)  Under  the  circumstances  described  in  question  number 
one,  in  the  case  of  persons  from  whom  consent  must  be 
obtained,  other  than  the  superintendent  of  the  training 
school,  is  it  sufficient  to  obtain  general  consent,  in  advance 
of  any  need  for  medical  care  and  treatment  or  surgery, 
for  such  medical  care  and  treatment  or  surgery  as  may 
be  deemed  necessary  or  desirable  by  the  superintendent 
and  any  attending  physician  or  surgeon  ? 

Conclusions:         (1)     Under  the  circumstances  described  in  question  number 
one,  it  is  sufficient  to  obtain  consent  for  medical  care  and 
'  treatment,  exclusive   of   surgery,  from  the   superintendent 

of  the  training  school,  although  there  is  no  legal  pro- 
hibition against  also  obtaining  consent  from  a  parent, 
guardian  or  responsible  relative,  or  one  having  legal 
custody  of  the  minor,  in  addition  to  the  superintendent. 

(2)  In  non-emergency  cases  under  circumstances  de- 
scribed in  question  number  one,  the  consent  for  surgery 
should  be  obtained  from  the  superintendent  of  the  train- 
ing school  and  one  of  the  following:  a  responsible  member 
of  the  minor  students'  family,  the  students'  guardian,  or 
one  having  legal  custody  of  the  student.  If  none  of  the 
persons  named  above  except  the  superintendent  of  the 
training  school  have  been  located  after  reasonable  eflForts 
to   locate    them,   the    consent   of   the    superintendent   alone 

{^  will  suffice. 

(3)  In  emergency  situations  under  circumstances  de- 
scribed in  question  number  one,  when  it  appears  necessary 
to  proceed  with  an  operation  without  taking  time  to  obtain 
consent  as  described  in  conclusion  number  two  above, 
surgery  may  be  performed  on  the  minor  student  with  the 
consent  of  the  superintendent  of  the  training  school  and 
in  accordance  with  the  provisions  of  the  attached  copy  of 
Article  lA  of  Chapter  90  of  the  General  Statutes. 

(4)  Under  the  circumstances  described  in  question  number 
one,  for  medical  care  and  treatment  of  the  minor  student, 
exclusive  of  surgery,  it  is  sufficient  to  obtain  advance 
general  consent,  described  in  question  number  four,  but 
such  advance  general  consent  is  not  sufficient  for  the 
purpose  of  surgery. 

The  questions  were  presented  by  Dr.  John  S.  Chamblee,  City  Health 
Director,  Rocky  Mount,  North  Carolina,  in  a  letter  dated  March  25,  1969, 
as  clarified  by  two  subsequent  telephone  calls. 
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Concerning  conclusion  number  one,  it  appears  that  it  is  the  intent  of  G.S. 
134-111.1  that  medical  care  exclusive  of  surgical  treatment  be  available 
without  having  to  obtain  permission  of  parents,  guardians,  relatives,  or 
legal  custodians  other  than  the  superintendent  of  the  training  school.  The 
superintendent  of  the  training  school  stands  in  "loco  parentis"  (in  the 
place  of  a  parent)  to  a  minor  student  in  the  training  school.  And  the 
provisions  of  G.S.  90-21.1  (found  in  Article  lA  of  Chapter  90  of  the 
General  Statutes,  a  copy  of  which  is  attached)  clearly  imply  that  a  person 
who  stands  in  "loco  parentis"  to  the  child  is  one  who  may  give  permission 
for  medical  treatment. 

Conclusion  number  two  is  based  upon  G.S.  90-21.1  and  the  provisions  of 
the  first  paragraph  of  G.S.  130-191,  a  copy  of  which  is  also  attached.  Since 
G.S.  90-21.1  implies  that  one  standing  in  "loco  parentis"  to  a  child  may 
give  consent  for  medical  or  surgical  care,  it  appears  that,  in  the  case  of  a 
training  school  having  no  medical  officer  or  medical  staff,  the  intent  of  the 
first  paragraph  of  G.S.  130-191  will  be  carried  out  by  obtaining  consent 
as  described  in  conclusion  number  two  above,  the  provisions  of  G.S.  130-191 
relating  to  the  chief  medical  officer  and  medical  staff  obviously  being  im- 
possible to  perform.  And  if  a  responsible  member  of  the  students'  family, 
his  guardian,  or  one  having  legal  custody  of  the  minor  other  than  the 
superintendent  has  not  been  located  after  reasonable  effort,  no  reason  is 
perceived  why  the  superintendent  is  not  a  person  "having  legal  custody  of 
such  minor"  within  the  meaning  of  G.S.  130-191.  A  contrary  interpreta- 
tion offends  against  reason  because  it  would  require  that  a  minor  student 
wait  until  his  case  becomes  an  emergency  situation  before  he  may  have 
an  operation  if  certain  persons  are  not  available.  From  a  very  careful 
reading  of  the  provisions  of  G.S.  130-191,  it  appears  that  the  provisions 
under  which  the  health  director  may  give  consent  relate  only  to  an  inmate 
who  is  not  a  minor  but  who  is  non  compos  mentis. 

Concerning  conclusion  number  three,  G.S.  130-191  requires  the  "decision" 
of  the  superintendent  of  the  training  school  to  proceed  with  an  emergency 
operation.  It  also  requires  the  decision  of  the  chief  medical  officer  and  the 
advice  of  the  medical  staff.  If  an  institution  has  no  medical  officer  or 
medical  staff,  no  reason  is  perceived  why  Article  lA  of  Chapter  90  of  the 
General  Statutes  should  not  apply. 

Concerning  conclusion  number  four,  reference  to  Article  lA  of  Chapter  90 
of  the  General  Statutes  reveals  no  reason  why  consent  for  medical  treat- 
ment exclusive  of  surgery  may  not  be  given,  by  persons  impliedly  au- 
thorized to  consent,  in  advance  of  need.  However,  it  appears  clear  that  the 
sense  of  G.S.  130-191,  pertaining  to  surgery,  is  that  consent  is  to  be 
obtained  in  the  case  of  each  proposed  operation,  especially  in  view  of  the 
fact  that,  after  discussing  the  decision  to  operate,  that  statute  speaks  in 
the  future  tense  in  requiring  that  the  consent  must  be  obtained. 

--'  ,      ,  Robert  Morgan,  Attorney  General 

':  ...  R.  S.  Weathers,  Staff  Attorney 
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j  15  January  1970  ,      -  : . 

Subject:  Social  Services;  Juvenile  Training  Schools;  Transporting  to 

Requested  by:     Mrs.  Margaret  H.  Paris,  Supervisor 

Family  and  Children's  Services  Section 
State  Department  of  Social  Services 

Question:  Who  is  responsible  for  transporting  a  juvenile  to  a  train- 

ing school  ? 

Conclusion:  Responsibility   for   transporting    a    juvenile    to    a    training 

school  is,  in  any  given  case,  as  provided  by  any  agree- 
ments, that  may  have  been  entered  into  between  the  judges 
and  social  services  directors  of  a  district,  or  as  otherwise 
lawfully  ordered  by  the  court.  The  court  may  order  that 
the  child  be  transported  by  a  probation  officer,  a  family 
counselor,  or  by  the  sheriff. 

The  question  was  presented  in  a  memorandum  dated  November  18,  1969 
from  Mrs.  Paris. 

G.S.  110-21  includes  a  provision  for  agreements  between  district  judges 
and  social  services  directors,  where  family  counseling  services  are  not 
available,  as  to  uniform  practices  and  procedures  in  juvenile  cases.  G.S. 
110-23  includes  provisions  that  juvenile  probation  officers  or  family  coun- 
selors will  assume  temporary  custody  of  a  child  when  so  directed  by  a 
court  order,  will  have  all  the  powers  of  a  peace  officer  in  the  district,  and 
will  have  such  other  duties  as  the  judge  may  direct.  Alluding  to  the  ref- 
ference  in  the  conclusion  to  the  sheriff,  the  sheriff  is,  as  pointed  out  in  the 
case  Southern  Railway  Company  v.  Mecklenburg  County,  et  al.,  231  N.C. 
148,  56  S.E.2d,  438,  the  chief  law  enforcement  officer  of  a  county.  Hence 
the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


31  March  1969 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Social  Services;  Legal  Services;  Payments  by  the  State 
Board  for  Legal  Services  for  Poor  Persons 

Mr.  Robert  H.  Ward 

Assistant  Commissioner 

State  Department  of  Public  Welfare 

May  the  State  Board  of  Public  Welfare  make  payments 
from  State  funds  for  services  of  attorneys  (not  relating 
to  the  requirement  of  Federal  regulations  for  the  pro- 
viding of  legal  representation  at  public  assistance  hear- 
ings) for  poor  persons,  without  additional  legislation. 

There  is  no  legal  authority  for  the  State  Board  of  Public 
Welfare  to  pay  for  legal  services  as  described. 
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Requested  by: 


Question: 


The  question  was  presented  in  a  memorandum  from  Mr.  Robert  H.  Ward 
dated  March  28,  1969  in  which  it  is  pointed  out  that  the  Associate  Regional 
Commissioner,  Department  of  Health,  Education,  and  Welfare,  has  re- 
quested a  response  by  April  4,  1969. 

It  does  not  appear  that  there  is  any  authority  for  expenditures  of  State 
funds,  for  the  purposes  described,  in  Chapter  108  of  the  General  Statutes, 
or  in  Article  XI,  Section  7  of  the  State  Constitution,  or  in  any  other  pro- 
vision of  law. 

Therefore,  the  State  Board  of  Public  Welfare  may  not  make  payments  to 
attorneys  for  services  (not  relating  to  the  requirement  of  Federal  regula- 
tions for  the  providing  of  legal  representation  at  public  assistance  hear- 
ings) for  poor  persons,  without  additional  legislation. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 

22  January  1970 

Subject:  Social    Services;    Legal    Settlement;    Care    Provided   for   a 

Mentally  Incompetent  Indigent 

Mr.  Joseph  P.  B.  McCauley,  Director 

Gaston  County  Department  of  Social  Services 

Is  county  "A"  or  county  "B"  currently  responsible  for  the 
care  of  an  adult  male  person  who  had  legal  settlement  in 
county  "A",  was  found  in  a  mentally  deficient  or  retarded 
state  in  county  "B",  was  an  unidentified  inmate  of  the 
county  home  in  county  "B"  for  about  25  years,  remaining 
in  the  county  home  in  county  "B"  for  an  additional  four 
years  after  having  been  identified,  no  other  place  of  abode 
having  been  made  available  to  him,  and  who  is  still 
mentally  deficient  or  retarded  so  as  to  be  unable  to  care 
for  himself  adequately  ? 

County  "A"  is  currently  responsible  for  the  care  of  an 
adult  male  person  who  had  legal  settlement  in  county  "A", 
.,'  '  was  found  in  a  mentally  deficient  or  retarded  state  in 
county  "B",  was  an  unidentified  inmate  of  the  county 
home  in  county  "B"  for  about  25  years,  remaining  in  the 
county  home  in  county  "B"  for  an  additional  four  years 
after  having  been  identified,  no  other  place  of  abode  having 
been  made  available  to  him,  and  who  is  still  mentally 
deficient  or  retarded  so  as  to  be  unable  to  care  for  him- 
self adequately. 

The   question   was   raised   in   a    letter   dated    October   31,    1969,    from    Mr. 
McCauley. 

G.S.  153-159  provides  that  the  legal  settlement  of  an  adult  male  person  will 
be  changed  from  one  county  to  another  by  residing  continuously  in  such 


Conclusion: 
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[other  county  for  three  months.  It  also  provides  that  every  legal  settlement 
shall  continue  until  it  is  lost  or  defeated  by  acquiring  a  new  one.  Under 
the  facts  presented  it  does  not  appear  that  it  can  be  established  that  the 
inmate  involved  ever  lived  in  the  county  home  in  county  "B"  as  a  result  of 
his  intent  (which  must  co-exist  with  physical  presence  to  make  him  a  legal 
resident)  rather  than  his  having  no  other  place  to  live,  even  after  his 
identity  became  known.  In  the  case  of  Commissioners  of  Burke  v.  Commis- 
sioners of  Buncombe,  101  N.C.  520,  the  North  Carolina  Supreme  Court 
held  that  Buncombe  County  was  responsible  for  the  care  of  a  person  who 
escaped  into  Burke  County  from  an  alms  house  in  Buncombe  County  and 
was  cared  for  by  Burke  County  for  several  years.  It  does  not  appear  that 
the  facts  in  the  case  under  consideration  are  in  any  way  significantly  dis- 
similar to  those  in  the  case  of  Comm,issioners  of  Burke  v.  Commissioners 
of  Buncombe.  Hence  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


5  March  1970 
Subject: 


Social  Services;  Liens;  Applicability  of  Lien  Individually 
Against  Property  of  Husband  and  Wife 

Requested  by:     Mr.  W.  H.  Childs,  Sr. 

Lincoln  County  Attorney 

Question:  In  view  of  the  fact  that  a  husband  has  an  obligation  to 

support  his  wife,  is  there  a  welfare  lien,  by  virtue  of 
G.S.  108-29,  on  the  realty  of  a  deceased  husband  for  any 
aid  to  the  aged  and  disabled  welfare  payments  made  to 
his  wife  before  his  death,  the  wife  having  died  after  the 
death  of  the  husband  and  the  value  of  her  inherited  one- 
third  of  her  husband's  realty  having  been  paid  over  to 
I  the  county  in  partial  repayment  of  the  amount  of  the  wel- 

fare lien  against  the  wife  ? 

Conclusion:  Despite    the    fact    that    a    husband    has    an    obligation    to 

support  his  wife,  there  is  not  a  welfare  lien,  by  virtue  of 
G.S.  108-29,  on  the  realty  of  a  deceased  husband  for  any 
aid  to  the  aged  and  disabled  welfare  payments  made  to 
his  wife  before  his  death,  the  wife  having  died  after  the 
death  of  the  husband  and  the  value  of  her  inherited  one- 
third  of  her  husband's  realty  having  been  paid  over  to  the 
county  in  partial  repayment  of  the  amount  of  the  welfare 
lien  against  the  wife. 

The  question  was  raised  in  a  letter  dated  February  3,  1970,  from  Mr.  Childs. 
G.S.  108-29,  which  creates  the  lien  in  question,  provides  that  the  lien  shall 
be  upon  the  real  property  of  any  person  who  receives  assistance  to  the 
aged  and  disabled,  and  that  the  lien  "shall  be  for  the  total  amount  of 
assistance  paid  to  such  person  .  .  ."   (emphasis  added).  It  does  not  appear 
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that  there  is  in  Chapter  108  or  elsewhere  in  the  General  Statutes  any 
provision  for  a  lien  upon  the  realty  of  a  person  for  welfare  payments  to 
that  person's  spouse. 

Robert  Morgan,  Attorney  General 

R.  S.  Weathers, 

Assistant  Attorney  General 


9  August  1968 
Subject: 


Social  Services;  Liens;  Applicability  to  Land  Lying  in  the 
First  County  by  Virtue  of  Welfare  Payments  by  the 
Second  County 


Requested  by:     Mr.  R.  F.  Grouse 

Alleghany  County  Attorney 

Conclusion:  When   a   recipient   under   the    old   age    assistance    welfare 

program  or  the  aid  to  the  permanently  and  totally  dis- 
abled welfare  program  begins  receiving  such  aid  or  as- 
sistance in  county  "A"  and  then  moves  to  and  receives 
such  aid  or  assistance  from  county  "B",  and  county  "B" 
fails  to  file  the  statement  constituting  a  notice  of  lien  in 
county  "A"  required  by  G.S.  108-30.1  and  G.S.  108-73.12a, 
nevertheless,  county  "B"  has  a  lien  against  the  real  prop- 
erty of  the  welfare  recipient  lying  in  county  "A"  subject 
to  any  liens  registered  against  the  welfare  recipient  in 
county  "A"  prior  to  the  filing  in  county  "A"  of  the  state- 
ment constituting  notice  of  county  "B's"  welfare  lien. 

The  facts  which  are  the  subject  of  your  inquiry  are  stated  in  your  letter 
of  August  5,  1968,  as  follows: 

"Lillian  H.  Osborne,  while  residing  in  Alleghany  County,  signed 
the  necessary  papers  to  create  a  lien  against  a  tract  of  land  for 
advancements  to  her  by  the  Welfare  Department.  She  moved  from 
Alleghany  County  to  Yadkin  County,  and  her  checks  were  handled 
from  the  Yadkin  County  Board  of  Welfare  for  a  considerable  time 
after  going  to  Yadkin  County." 

You  have  inquired  whether  advancements  from  the  Welfare  Department 
from  Yadkin  County  are  a  lien  against  land  owned  by  Mrs.  Osborne  in 
Alleghany  County. 

A  copy  of  G.S.  108-30.1,  the  statute  pertaining  to  the  lien  for  old  age  as- 
sistance payments,  is  attached  for  convenient  reference.  The  wording  of 
G.S.  108-73.12a  is  the  same  as  G.S.  108-30.1  except  for  the  substitution 
of  the  words  "aid  to  the  permanently  and  totally  disabled"  in  the  place 
of  the  words  "old  age  assistance"  and  except  for  the  date  that  the  lien 
first  took  effect. 

You  did  not  state  in  your  letter  whether  Yadkin  County  filed  with  the 
Clerk  of  Court  in  Alleghany  County  the  statement  provided  for  by  G.S. 
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108-30.1  and  G.S.  108-73. 12a.  For  the  purposes  of  this  opinion,  I  have 
assumed  that  such  a  statement  was  not  filed  since,  I  believe  you  will  agree, 
otherwise,  clearly  under  the  provisions  of  the  two  statutes  referred  to 
above,  the  payments  by  Yadkin  County  would  constitute  a  lien  against  the 
land  in  Alleghany  County  with  all  the  priority  conferred  by  G.S.  108-30.1 
or  G.S.  108-73. 12a,  whichever  is  applicable. 

The  first  sentence  of  G.S.  108-30.1  is  as  follows: 

"There  is  hereby  created  a  general  lien,  enforceable  as  hereinafter 
provided,  upon  the  real  property  of  any  person  who  is  receiving  or 
who  has  received  old  age  assistance,  to  the  extent  of  the  total 
amount  of  such  assistance  paid  to  such  recipient  from  and  after 
October  1,  1951." 

The  first  sentence  of  G.S.  108-73.12a  is  as  follows: 

"There  is  hereby  created  a  general  lien,  enforceable  as  herein- 
after provided,  upon  the  real  property  of  any  person  who  is  re- 
ceiving or  who  has  received  aid  to  the  permanently  and  totally 
disabled,  to  the  extent  of  the  total  amount  of  such  assistance  paid 
to  such  recipient  from  and  after  October  1,  1963." 

Although  G.S.  108-30.1  and  G.S.  108-73.12a  contain  provisions  which  I 
think  clearly  govern  what  constitutes  due  notice  of  the  lien  and  the  matter 
of  priority  as  between  the  welfare  lien  and  other  liens,  I  find  nothing  in 
either  statute  indicating  an  intent  that  there  shall  be  no  welfare  lien  at 
all  in  the  absence  of  the  filing  of  the  statement  provided  for  in  the  two 
statutes  referred  to.  In  other  opinions,  this  office  has  taken  the  position 
that  if  a  person  accepts  welfare  payments,  the  lien  will  be  in  effect  even 
though  the  welfare  department  may  have  inadvertently  failed  to  have  the 
recipient  sign  the  agreement  that  the  payments  will  constitute  a  lien  and 
claim.  Therefore,  I  am  of  the  opinion  that  the  payments  by  Yadkin  County 
constitute  a  lien  on  Mrs.  Osborne's  realty  in  Alleghany  County. 

However,  I  believe  you  will  agree  that  G.S.  108-30.1  and  G.S.  108-73.12a 
make  it  abundantly  clear  that  the  question  of  priority  as  between  the 
welfare  lien  and  any  other  liens  will  be  governed  by  the  date  of  filing  with 
the  clerk  or  registration  as  appropriate  and,  therefore,  that  any  liens 
properly  registered  against  Mrs.  Osborne  in  Alleghany  County  prior  to 
the  filing  of  the  welfare  lien  in  Alleghany  County  will  take  priority  over 
the  welfare  lien  of  Yadkin  County. 

And,  as  will  be  seen  by  the  first  portion  of  each  of  the  two  statutes  in- 
volved, even  if  Yadkin  County  had  no  lien  on  the  real  estate  of  Mrs. 
Osborne  in  Alleghany  County,  Yadkin  County  would,  nevertheless,  have  a 
claim  against  Mrs.  Osborne  and  against  her  estate  as  will  be  seen  by  ref- 
erence to  the  second  sentence  of  G.S.  108-30.1  and  the  similar  sentence 
contained  in  G.S.  108-73. 12a,  and  by  reference  to  the  case  of  Lenoir  County 
V.  Outlaw,  241  N.C.  97,  (1954). 

T.  W.  Bruton,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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9  July  1969 
Subject: 


Requested  by: 


Questions : 


Conclusions : 


Social  Services;  Liens;  Applicability  to  Property  Sold  by 
the  Welfare  Recipient 

Mr.  Rom  B.  Parker 
Halifax  County  Attorney 

(1)  If  the  welfare  lien  provided  for  by  the  former  G.S. 
108-30.1  and  presently  provided  for  by  G.S.  108-29  w^as 
properly  filed  for  old  age  assistance  payments  made  to  a 
recipient  in  1963  and  1964,  and  the  recipient  sold  some 
realty  in  1966,  does  the  welfare  lien  for  the  payments  in 
1963  and  1964  still  apply  to  the  realty  sold  ? 

(2)  If  an  old  age  assistance  recipient  conveys  a  tract  or 
parcel  of  realty  does  the  lien  provided  for  by  the  former 
G.S.  108-30.1  or  the  present  G.S.  108-29  apply  to  old  age 
assistance  payments  made  to  the  recipient  after  the  con- 
veyance ? 

(1)  The  lien  applies  by  virtue  of  the  unequivocal  provi- 
sions of  the  former  G.S.  108-30.1  and  the  present  G.S. 
108-29. 

(2)  It  is  not  perceived  that  the  realty  conveyed  is,  after 
the  registration  of  the  conveyance,  any  longer  the  "real 
property  of"  the  recipient  within  the  meaning  of  the 
former  G.S.  108-30.1  or  the  present  G.S.  108-29.  Under  a 
contrary  interpretation,  a  person  might  stop  receiving 
welfare  assistance,  might  reimburse  the  State,  the  county 
and  federal  government  for  all  payments  received  by  him, 
and  still  his  land  could  never  be  sold  free  of  the  pos- 
sibility that  he  might  in  the  future  receive  welfare  pay- 
ments constituting  a  lien  on  the  land.  It  does  not  appear 
that  there  is  any  reason  for  concluding  that  any  such 
harshness  in  the  law  was  intended. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


7  July  1969 
Subject: 


Requested  by: 


Social  Services;  Liens;  Applicability  to  Realty  Acquired 
After  the  Filing  of  the  Lien;  Applicability  of  Liens  to 
Inherited  Realty;  Reserves  Permitted  in  Determining 
Eligibility  for  Assistance,  Absence  of  any  Intent  or  Au- 
thority to  Limit  or  Affect  Liens 

Mr.  Ray  Jennings 
Alexander  County  Attorney 
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Questions:  (1)     If  a  person  is  receiving  welfare  aid  in  the  form  of 

old  age  assistance  or  aid  to  the  permanently  and  totally 
disabled  and  inherits  realty  as  an  heir  at  law  of  a  de- 
ceased person,  does  the  welfare  lien  attach  to  the  realty 
thus  inherited  ? 

(2)  Is  the  amount  of  the  welfare  lien  reduced  or  affected 
in  any  way  by  the  reserve  of  $500  for  one  person,  or  the 
reserve  of  $700  for  two  persons  permitted  by  Section  326 
of  the  Public  Assistance  Manual  ? 

Conclusions:  (1)  Under  the  circumstances  described  in  question  number 
one,  the  old  age  assistance  or  aid  to  the  permanently  and 
totally  disabled  lien  applies  to  the  realty  inherited  as  heir 
at  law. 

(2)  The  reserve  referred  to  in  question  number  two  does 
not  limit  or  affect  the  welfare  lien  in  any  way. 

The  questions  in  this  instance  were  presented  in  a  letter  dated  May  28,  1969 
from  Mr.  Jennings. 

The  provisions  of  G.S.  108-30.1  and  G.S.  108-73.12a  formerly  provided 
that  the  lien  shall  be  in  effect  on  any  realty  owned  at  the  time  of  the  filing 
of  the  lien  or  thereafter  acquired.  Neither  the  newly  enacted  G.S.  108-29 
nor  the  newly  enacted  G.S.  108-31,  both  of  which  are  to  be  effective  July  1, 
1969,  used  the  words  "or  thereafter  acquired".  However,  G.S.  108-29  pro- 
vides for  a  general  lien  on  the  real  property  of  the  person  who  receives 
assistance,  and  it  appears  that  the  sense  of  G.S.  108-31  is  that  the  lien 
will  apply  to  after  acquired  realty.  The  newly  enacted  G.S.  108-31  is  as 
follows:  .        • 

"Effect  of  filing. — From  the  date  on  which  the  statement  required 
by  G.S.  108-30  is  filed,  the  statement  shall  be  and  constitute  due 
notice  of  a  lien  against  the  real  property  owned  by  the  recipient 
and  lying  in  the  county  to  the  extent  of  the  total  amount  of  as- 
sistance given  the  recipient  after  the  proper  date  shown  in  G.S. 
108-29." 

The  wording  of  the  newly  enacted  G.S.  108-35 (a)  is  even  more  persuasive 
that  the  lien  applies  to  after  acquired  realty,  as  follows : 

"Notification  of  lien  on  termination  of  assistance. —  (a)  The  county 
department  of  social  services  shall,  within  one  month  after  the 
termination  of  an  aid  to  the  aged  and  disabled  grant,  notify  the 
former  recipient  or,  in  the  event  of  his  death,  his  personal  repre- 
sentative of  the  lien  against  the  former  recipient's  real  property 
and  the  amount  of  assistance  provided  to  him  since  the  appropri- 
ate date  specified  by  G.S.  108-29." 

The  Manual  provisions  concerning  reserves  provide  how  much  reserve  a 
person  may  have  and  still  be  eligible  for  public  assistance.  The  provisions 
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of  the  former  G.S.  108-30.1,  and  the  former  G.S.  108-73.12a  and  the  pro- 
visions of  the  newly  enacted  G.S.  108-29  do  not  provide  for  any  exemption 
of  any  portion  of  the  recipient's  interest  in  the  realty  from  the  lien.  No 
indication  of  intent  or  authority  has  been  found  for  the  provisions  of 
Section  326  of  the  Manual  to  limit  or  affect  liens. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


16  January  1970 

Subject:  Social    Services;    Liens;    Effect   of    Conveyance    of    Realty 

Concerning  Welfare  Payments  Made  After  the  Conveyance 

Requested  by:     Mr.  Philip  P.  Godwin 

County  Attorney  for  Gates  County 

Question:  If  a  recipient  of  aid  to  the  aged  or  disabled  welfare  as- 

sistance conveys  realty   to  another  and   the   deed   is   duly 
registered,   are   welfare    payments    made   to    the   recipient 
after  such  conveyance  and  registration  a  lien  on  the  realty 
:  so  conveyed  and  registered  ? 

Conclusion:  If    an    aid    to    the    aged    or    disabled    welfare    assistance 

recipient  conveys  realty  to  another  and  the  deed  is  duly 
registered,  welfare  payments  made  to  the  recipient  after 
such  conveyance  and  registration  do  not  constitute  a  lien 
on  the  realty  so  conveyed  and  registered. 

The  question  was  presented  in  a  letter  from  Mr.  Godwin  dated  December  2, 
1969,  as  modified  by  a  subsequent  telephone  conversation. 

G.S.  108-29  provides  that  the  lien  under  consideration  is  "upon  the  real 
property  of  any  person  who  receives  assistance  to  the  aged  or  dis- 
abled .  .  .".  No  reason  is  perceived  why  a  person  might  not  go  off  the 
welfare  rolls,  sell  his  realty,  pay  off  the  lien,  and  then  go  back  on  the 
welfare  roll  without  welfare  payments  thereafter  made  constituting  a  lien 
on  the  realty  in  the  hands  of  the  purchaser,  although  possibly  funds  re- 
ceived or  the  action  of  the  welfare  recipient  in  selling  for  less  than  the 
market  value  might  possibly  be  a  factor  in  determining  when  the  welfare 
recipient  would  again  be  eligible  for  payments.  Such  a  transaction  would 
leave  the  county  in  substantially  the  same  position  as  results  from  the 
interpretation  of  G.S.  108-29  set  forth  in  the  conclusion  above.  In  any 
event,  it  seems  logical  to  conclude  that  after  a  duly  registered  conveyance 
of  the  realty,  the  realty  is  no  longer  "the  real  property  of"  the  welfare 
recipient  and  that  welfare  payments  made  after  the  registered  conveyance 
do  not  constitute  a  lien  on  the  property  conveyed.  Hence  the  conclusion 
stated  above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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26  August  1969 

Subject:  Social  Services;   Liens;   Enforcement  of  When  the   Lienee 

is  Still  Receiving  Aid 

(Requested  by:     Mr.  Ira  T.  Johnston 
I  Ashe  County  Attorney 

Question:  May  an  aid  to  the  aged  or  disabled  lien,  provided  for  by 

G.S.  108-29  be  reduced  to  judgment  and  execution  had 
upon  the  realty  of  the  lienee  while  the  lienee  is  still  re- 
ceiving aid  to  the  aged  or  disabled  assistance,  provided 
enforcement  of  the  lien  is  not  barred  by  the  nature  of  the 
occupancy  of  the  realty  as  described  in  G.S.   108-34? 

Conclusion:  An  aid  to  the  aged  or  disabled  lien,  provided  for  by  G.S. 

108-29  may  be  reduced  to  judgment  and  execution  had 
upon  the  realty  of  the  lienee  while  the  lienee  is  still  re- 
ceiving aid  to  the  aged  or  disabled  assistance,  provided 
enforcement  of  the  lien  is  not  barred  by  the  nature  of  the 
occupancy  of  the  realty  as  described  in  G.S.   108-34. 

The  question  arises  from  circumstances  in  a  letter  dated  28  July  1969  from 
Mr.  Johnston,  and  the  precise  question  was  clarified  by  a  telephone  con- 
versation with  Mr.  Johnston. 

G.S.  108-33  provides  in  effect  that,  except  in  case  of  a  failure  to  refile  a 
lien  as  required  by  G.S.  108-33,  the  lien  shall  continue  in  effect  until 
satisfied,  and  that  no  action  may  be  brought  to  enforce  the  lien  more  than 
10  years  after  the  last  day  for  which  assistance  was  paid  nor  more  than 
three  years  after  the  death  of  the  recipient.  G.S.  108-33  does  not  set  forth 
any  restrictions  as  to  how  early  action  may  be  taken  after  the  lien  be- 
comes effective.  G.S.  108-36  contains  a  mandate  that  the  county  attorney 
shall  take  steps  to  enforce  the  lien  after  he  has  received  certain  informa- 
tion required  by  G.S.  108-35  to  be  furnished  to  him  after  the  termination 
of  a  welfare  grant  by  reason  of  the  death  of  a  recipient  or  otherwise. 
However,  it  does  not  appear  that  G.S.  108-36  contains  any  prohibition, 
express  or  implied,  that  the  county  attorney  may  not  proceed  to  enforce 
the  lien  before  termination  of  a  grant.  Welfare  grants  are  sometimes  for 
various  reasons  terminated  for  one  or  two  monthly  payments  and  then 
reinstated.  In  the  absence  of  some  compelling  reason  to  the  contrary,  it 
offends  against  reason  that  a  lien  could  be  enforced  in  the  case  of  a  grant 
which  has  been  merely  interrupted  for  a  month  or  two  and  not  in  case  of 
a  grant  which  has  never  been  so  interrupted.  Hence  the  conclusion  stated 
above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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27  August  1969 

Subject:  Social    Services;    Liens;     Extent    of    Priority    of    Funeral 

Expenses 

Question:  Do  funeral  expenses  of  a  deceased  recipient  of  aid  to  the 

aged  and  disabled  have  any  priority  over  the  lien  on  the 
realty  of  the  deceased  recipient  provided  for  by  G.S. 
108-29? 

Conclusion:  Funeral   expenses   of   a   deceased   recipient   of   aid   to   the 

aged  or  disabled  have  priority  over  the  lien  on  the  realty 

of  the  deceased  recipient  provided  for  by  G.S.   108-29,  to 

the    extent    of    the    amount    specified    for    the    priority    of 

4       )  y  funeral  expenses  in  G.S.  28-105. 

The  question  was  raised  in  a  letter  dated  August  18,  1969  from  Mr.  Parker. 
The  conclusion  stated  above  is  based  upon  provisions  found  in  G.S.  108-32 
which  were  enacted  in  1969  and  which  are,  in  pertinent  part,  as  follows: 

".  .  .  if  real  property  of  a  deceased  recipient  is  sold  in  a  judicial 
sale,  including  a  sale  pursuant  to  an  order  made  in  an  action  in 
court  to  foreclose  a  lien  created  by  this  Chapter,  .  .  .  the  proceeds 
of  the  sale,  except  for  an  amount  necessary  to  pay  funeral  ex- 
penses but  not  to  exceed  the  amount  specified  for  the  priority  of 
funeral  expenses  in  G.S.  28-105,  are  to  be  treated  as  real  prop- 
erty; ..." 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


13  May  1970 

Subject: 

Requested  by: 
Question: 


Social  Services;  Liens;  Filing  and  Refiling  of;  Use  of 
Rubber  Stamp  as  the  Signature  of  the  Director  of  Social 
Services 

Mr.  Fred  P.  Parker,  Jr. 
Wayne  County  Attorney 

May  a  county  director  of  social  services  lawfully  use  a 
rubber  stamp  for  the  purpose  of  affixing  his  signature  to 
a  form  used  for  filing  and  refiling  welfare  liens  in  the 
office  of  the  clerk  of  court  under  the  provisions  of  G.S. 
108-30  and  G.S.  108-33? 

Conclusion:  A  county  director  of  social   services   may   lawfully   use   a 

rubber  stamp  for  the  purpose  of  affixing  his  signature  to 
a  form  used  for  filing  and  refiling  welfare  liens  in  the 
office  of  the  Clerk  of  Court  under  the  provisions  of  G.S. 
108-30  and  G.S.  108-33. 

The  question  was  recently  presented  by  telephone  by  Mr.  Fred  P.  Parker, 
Jr.,  Wayne  County  Attorney. 
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jThe  law  pertaining  to  signatures  generally  is  summarized  in  80  C.J.S., 
Signatures,  pages  1292  to  1294,  which  contains  the  following  statement: 

"In  the  absence  of  a  statute  prescribing  the  method  of  affixing  a 
signature,  it  may  be  affixed  in  many  different  ways.  It  may  be 
written  by  hand,  and,  generally,  in  the  absence  of  a  statute  other- 
wise providing,  it  may  be  printed,  stamped,  typewritten,  engraved, 
photographed,  or  cut  from  one  instrument  and  attached  to  another. 
A  signature  lithographed  on  an  instrument  by  a  party  may  be 
sufficient  for  the  purpose  of  signing  it,  and  it  has  been  held  or 
recognized  that  it  is  immaterial  with  what  kind  of  instrument  a 
signature  is  made." 

The  conlusion  stated  above  is  based  upon  the  above  quoted  statements  from 
Corpus  Juris  Secundum  and  upon  the  fact  that  neither  G.S.  108-30  nor 
G.S.  108-33  mentions  the  signing  of  the  forms  used  for  filing  the  liens  and, 
therefore,  it  does  not  appear  that  it  is  the  intent  of  these  statutes  that 
the  forms  must  be  signed  in  any  particular  way. 

Robert  Morgan,  Attorney  General 

R.  S.  Weathers, 

Assistant  Attorney  General 

20  September  1968 

Subject:  Social    Services;    Liens;    Filing    of    Lien    After    Death    of 

Welfare  Recipient 

Requested  by:     Mr.  James  R.  Hood 

Jones  County  Attorney 

Conclusion:  An  old  age  assistance   lien   provided  for  by  G.S.   108-30.1 

may  be  filed   in  the   office   of  the  clerk  of   superior  court 
after  the  death  of  the  recipient  of  the  assistance. 

In  your  letter  of  September  16,  you  stated  that  several  old  age  assistance 
liens  have  never  been  filed  with  the  clerk  of  superior  court  as  required 
by  law.  You  inquired  whether  the  statement  regarding  the  lien  to  be  filed 
in  the  office  of  the  clerk  of  superior  court  may  be  filed  after  the  death  of 
an  old  age  assistance  recipient. 

Pertinent  portions  of  G.S.  108-30.1  are  as  follows: 

"There  is  hereby  created  a  general  lien,  enforceable  as  hereinafter 
provided,  upon  the  real  property  of  any  person  who  is  receiving  or 
who  has_  received  old  age  assistance,  to  the  extent  of  the  total 
amount  of  such  assistance  paid  to  such  recipient  from  and  after 
October  1,  1951.  .  .  .  Immediately  after  the  approval  of  an  old  age 
assistance  grant,  a  statement  showing  the  name  of  the  recipient 
and  the  date  of  approval  of  the  application  shall  be  filed  in  the 
office  of  the  clerk  of  superior  court  in  the  county  of  residence  of 
the  recipient  and  in  each  county  in  which  such  recipient  then  owns 
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or  later  acquired  by  the  recipient.  .  .  .  The  lien  thus  established 
shall  take  priority  over  all  other  liens  subsequently  acquired  and 
shall  continue  from  the  date  of  filing  until  satisfied." 

Since  I  find  nothing  in  the  law  to  the  contrary,  I  am  of  the  opinion  that] 
the  liens  may  be  filed  after  the  deaths  of  the  recipients,  the  effect  of  the 
delay  being  only  that  any  other  liens  properly  recorded  against  the  real 
estate  before  the  recording  of  the  old  age  assistance  lien  will  have  priority 
over  the  old  age  assistance  lien. 

T.  W.  Bruton,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


15  July  1968 

Subject:  Social  Services;  Liens;  Income  from  Trust 

Requested  by:     Mr.  C.  C.  Horn 

Cleveland  County  Attorney 

Conclusion:  The  right  to  receive  income   or  support  from  a  trust  in 

real  estate  in  the  absolute  discretion  of  the  trustee  does 
not  constitute  real  property  within  the  meaning  of  G.S. 
108-30.1  and  G.S.  108-73.12a. 

The  facts  and  your  inquiry  are  concisely  set  forth  in  your  letter  of  July  5, 
a  copy  of  which  is  attached  for  convenient  reference. 

The  pertinent  portion  of  G.S.  108-30.1  is  as  follows: 

"There  is  hereby  created  a  general  lien,  enforceable  as  hereinafter 
provided,  upon  the  real  property  of  any  person  who  is  receiving  or 
who  has  received  old  age  assistance  .  .  .". 

G.S.  108-73. 12a  is,  in  pertinent  part,  as  follows: 

"There  is  hereby  created  a  general  lien,  enforceable  as  herein- 
after provided,  upon  the  real  property  of  any  person  who  is  re- 
ceiving or  who  has  received  aid  to  the  permanently  and  totally 
disabled  .  .  .". 

I  do  not  perceive  that  the  right  to  receive  income  or  support  from  a  trust 
in  real  estate,  in  the  absolute  discretion  of  the  trustee,  constitutes  real 
property  within  the  meaning  of  G.S.  108-30.1  and  G.S.  108-73.12a.  There- 
fore, it  is  my  opinion  that  Mrs.  "B's"  interest  is  not  affected  by  the  lien 
of  the  Cleveland  County  Welfare  Department. 


T.  W.  Bruton,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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I  July  1968 

Subject:  Social   Services;    Liens;    Mental   Health;    Determination    of 

Priority 

Requested  by:     Mr.  Bernard  B.  Hollowell 
Pamlico  County  Attorney 

Conclusion:  Priority    of    one    lien    over    the    other    in    the    case    of    a 

welfare  lien  under  G.S.  108-30.1  and  in  the  case  of  a 
hospital  lien  under  G.S.  143-126.1  is  determined  on  the 
basis  of  which  lien  was  filed  first  in  the  ofl[ice  of  the  clerk 
of  court. 

I  The  facts  presented  by  you  and  your  inquiries  are  very  clearly  set  out  in 
your  letter  of  June  25,  1968,  a  copy  of  which  is  attached  for  convenient 
reference. 

You  are  advised  that  the  lien  for  support  in  Cherry  Hospital  does  not 
prevent  enforcement  of  the  county's  lien  for  old  age  assistance. 

G.S.  108-30.1  pertaining  to  the  lien  on  property  for  old  age  assistance  pay- 
ments, and  G.S.  143-126.1,  pertaining  to  State  mental  hospital  liens,  both 
contain  the  provision  that  "From  the  time  of  filing,  such  statement  shall 
be  and  constitute  due  notice  of  a  lien  against  the  real  property  .  .  .  The 
lien  thus  established  shall  take  priority  over  all  other  liens  subsequently 
acquired  and  shall  continue  from  the  date  of  filing  until  satisfied." 

In  view  of  the  above  quoted  wording  of  G.S.  108-30.1  and  G.S.  143-126.1, 
it  appears  that  the  priority  in  this  matter  is  determined  by  the  date  of  first 
filing.  Therefore,  I  am  of  the  opinion  that,  to  the  extent  of  old  age  as- 
sistance payments  made  in  this  case  from  and  after  October  1,  1951, 
Pamlico  County  is  entitled  to  receive  the  proceeds  of  a  sale  of  the  property 
for  appropriate  distribution  under  G.S.  108-30.3. 

'  T.  W.  Bruton,  Attorney  General 

R.  S.  Weathers,  Staff  Attorney 


4  September  1969 

Subject:  Social   Services;    Liens;    Mental   Health;    Extent   to   Which 

Property  of  a  Patient  Must  Be  Considered  Assets  of  the 
Patient  in  Determining  His  Eligibility  for  Medical  Assis- 
tance to  the  Aged  Welfare  Payments;  Sale  of  Realty  by 
Patient  and  Application  of  Proceeds  in  Full  or  Partial 
Satisfaction  of  the  Lien;  Eligibility  for  Medical  Assistance 
to  the  Aged  Not  Affected  by  Such  Sale  and  Application  of 
Proceeds  by  the  Patient 

Requested  by:     Mr.  Emmett  L.  Sellers,  Director 
Division  of  Medical  Services 
State  Department  of  Social  Services 


690 
Questions : 


ATTORNEY   GENERAL   OPINIONS 


[Vol, 


Conclusions: 


(1)  If  a  patient  in  a  State  hospital  has  real  or  personal 
property  on  which  there  is  a  lien  in  favor  of  the  State  by 
virtue  of  G.S.  143-126.1,  to  what  extent  should  such  real 
or  personal  property  be  considered  in  determining  whether 
a  patient  has  a  reserve  of  assets  too  great  for  him  to  be 
eligible  for  medical  assistance  to  the  aged  welfare  pay- 
ments ?  1 

(2)  If  a  patient  in  a  State  hospital  voluntarily  disposes 
of  real  property  and  applies  the  proceeds  in  payment  of 
the  debt  which  is  the  subject  of  the  lien  in  favor  of  the 
State  provided  for  by  G.S.  143-126.1,  will  the  patient  be 
thereby  temporarily  rendered  ineligible  for  medical  as- 
sistance to  the  aged  payments  by  virtue  of  Section  244  of 
the  North  Carolina  Public  Assistance  Manual,  item  7, 
which  is  to  the  effect  that  a  person  is  not  eligible  for 
medical  assistance  to  the  aged  payments  if  he  has  trans- 
ferred real  property  within  the  past  12  months  for  the 
purpose  of  making  himself  eligible  ? 

(1)  In  the  case  of  a  patient  in  a  State  hospital  who  has 
real  or  personal  property  on  which  there  is  a  lien  in  favor 
of  the  State  by  virtue  of  G.S.  143-126.1,  in  determining 
whether  the  patient  has  a  reserve  of  assets  too  great  for 
him  to  receive  assistance  to  the  aged  welfare  payments, 
the  value  of  the  patient's  property  should  be  taken  into 
consideration  as  follows: 

(a)  If  the  lien  on  the  real  estate  has  not  been  filed  in  the 
office  of  the  clerk  of  court  in  the  county  where  the 
realty  is  located,  all  of  the  value  of  the  realty  should 
be  considered  as  assets  available  to  the  patient. 

(b)  If  the  lien  has  been  properly  filed  in  the  office  of  the 
clerk  of  court  in  the  county  where  the  realty  is 
located,  only  such  portion  of  the  value  of  the  land  as 
is  in  excess  of  the  amount  of  the  lien  should  be  con- 
sidered as  reserve  assets  available  to  the  patient,  the 
amount  of  the  lien  being  determined  by  reference  to 
the  certified  statement  of  account  filed  with  the  clerk 
in  accordance  with  G.S.  143-126.1  (c)  (4). 

(c)  Money  and  other  personal  property  owned  by  the 
patient  should  be  considered  as  reserve  assets  available 
to  the  patient  unless  and  until  the  property  or  funds 
derived  from  the  disposition  thereof  have  been  paid 
over,  voluntarily  or  involuntarily,  against  the  debt 
which  is  the  subject  of  the  lien. 

(2)  If  a  patient  in  a  State  hospital  voluntarily  disposes 
of  real  property  and  applies  the  proceeds  in  payment  of 
the  debt  which  is  the  subject  of  the  lien  in  favor  of  the 
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State  provided  for  by  G.S.  143-126.1,  the  patient  will 
not  be  rendered  ineligible  for  medical  assistance  to  the 
aged  payments  by  virtue  of  Section  244  of  the  North 
Carolina  Public  Assistance  Manual,  item  7,  which  is  to 
the  effect  that  a  person  is  not  eligible  for  medical  as- 
sistance to  the  aged  payments  if  he  has  transferred  real 
property  within  the  past  12  months  for  the  purpose  of 
making  himself  eligible. 

The  questions  were  raised  initially  in  a  memorandum  dated  May  22,  1969 
from  Mr.  Sellers. 

With  regard  to  conclusion  number  1  (a),  G.S.  143-126.1  (d)  provides,  in 
pertinent  part,  that  "From  the  time  of  filing,  such  statement  shall  be 
and  constitute  due  notice  of  a  lien  against  the  real  property  .  .  .".  Hence 
it  appears  that  the  lien  would  not  be  effective  against  a  purchaser  if  the 
lien  has  not  been  filed  at  the  time  of  the  purchase. 

With  regard  to  conclusion  number  1  (b),  if  the  lien  has  been  properly 
filed  in  the  clerk's  office  in  the  county  where  the  land  is  located,  then,  by 
virtue  of  the  above  quoted  portion  of  G.S.  143-126.1  (d),  the  land  cannot 
be  sold  free  of  the  lien  and,  therefore,  only  proceeds  of  any  sale  in  excess 
of  the  amount  shown  in  the  statement  of  account  referred  to  in  the  question 
would  be  actually  available  to  the  patient. 

With  regard  to  (1)  (c),  although  G.S.  143-126.1  provides  for  a  lien  on 
money  or  other  personal  property,  it  does  not  appear  that  it  provides  any 
means  for  effectively  preventing  the  disposition  of  money  or  other  personal 
property,  for  purposes  other  than  satisfaction  of  the  lien,  short  of 
voluntary  or  involuntary  application  of  the  property  or  proceeds  thereof 
against  the  debt  which  is  the  subject  of  the  lien. 

With  regard  to  (2),  if  a  patient  voluntarily  applies  the  proceeds  from  a 
sale  of  realty  against  the  debt  which  is  the  subject  of  the  lien,  it  is  not 
deemed  reasonable  to  conclude  that  the  patient  has  disposed  of  real  prop- 
erty for  the  purpose  of  making  himself  eligible  for  assistance  within  the 
meaning  of  item  7,  Section  244  of  the  North  Carolina  Public  Assistance 
Manual,  such  disposition  of  proceeds  being  for  the  satisfaction  of  a  legal 
obligation  that  the  patient  could  have  been  compelled  to  satisfy  had  he 
chosen  not  to  do  so  voluntarily. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


23  February  1970 

Subject:  Social   Services;    Liens;    Priority  of  Demolition  Lien   Over 

Welfare  Lien 


Requested  by:     Mr.  Cicero  P.  Yow 

Wilmington  City  Attorney 
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Question:  Does  a  demolition  lien  perfected  under  an  ordinance  which 

is  in  accord  with  Article  15  of  Chapter  160  of  the  General 
Statutes,  as  amended  in  1969,  have  priority  over  a  lien  for 
old  age  assistance  welfare  payments  provided  for  in 
Chapter  108  of  the  General  Statutes  ? 

Conclusion:  A  demolition  lien  perfected  under  an  ordinance  which  is  ini 

accord  with  Article  15  of  Chapter  160  of  the  General 
Statutes,  as  amended  in  1969,  does  have  priority  over  a 
lien  for  old  age  assistance  welfare  payments  provided  for 
in  Chapter  108  of  the  General  Statutes. 

The  question  was  raised  in  a  letter  dated  January  3,  1970  from  Mr.  Yow. 
The  statute  which  describes  the  priority  of  the  welfare  lien  is  G.S. 
108-32  (b)  which  states  that  "The  priority  of  the  lien  created  on  the  real 
property  of  the  recipient  shall  be  determined  in  accordance  with  the  laws 
governing  priority  of  liens  against  real  estate;  and,  if  real  property  of  a 
deceased  recipient  is  sold  in  a  judicial  sale,  .  .  .  the  property  of  the  lien 
provided  for  herein  is  to  be  determined  with  respect  to  such  funds  as  if 
they  were  real  property." 

G.S.  160-184  provides  that  the  demolition  lien  referred  to  in  the  question 
has  "the  same  priority"  and  will  "be  collected  as  provided  in  Article  9  of 
Chapter  160  of  the  General  Statutes." 

G.S.  160-88,  found  in  Article  9,  of  Chapter  160,  states  that  "from  the  time 
of  such  confirmation  the  assessments  embraced  in  the  assessment  roll  shall 
be  a  lien  on  the  real  property  against  which  the  same  are  assessed, 
superior  to  all  other  liens  and  encumbrances." 

In  the  case  of  Kinston  v.  Railroad,  183  N.C.  14   (1922)   the  Court  said: 

"It  is  very  generally  held  that  the  Legislature  may  make  these 
assessments  a  paramount  lien  on  the  franchise  and  property  of  a 
railroad,  and  in  order  to  such  an  effect,  it  is  not  necessary  for 
a  statute  to  give  such  lien  in  express  terms  if  by  correct  inter- 
pretation it  intends  that  such  a  lien  shall  be  conferred.  And  it  has 
been  held  that  in  creating  a  lien  for  these  assessments  for  local 
improvements  against  abutting  property,  the  statute  necessarily 
intends  it  shall  be  the  superior  claim,  for  otherwise  such  property 
could  be  effectually  or  very  largely  withdrawn  from  bearing  its 
proportionate  share  of  burdens  required  by  the  public."  .  .  .  "An 
analogous  instance  is  the  assessment  of  abutting  proprietors  for 
street  improvements  or  upon  landowners  for  building  a  county  or 
township  fence,  all  of  which  take  priority  over  the  holder  of  a 
mortgage,  because  the  mortagagor  can  convey  no  exemption  from 
public  burdens  which  he  does  not  himself  possess."  .  .  .  "In  section 
2713  of  the  act  it  is  made  'from  the  time  of  the  assessment  and 
confirmation  thereof,  a  lien  superior  to  any  and  all  liens  and  en- 
cumbrances,' and  this  by  correct  interpretation  does  not  refer  to 
subsequent  liens,  but  the  reference  to  the  date  of  confirmation  is 
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only  to  fix  the  time  when  such  lien  is  conclusively  established,  and 
when  so  established  it  takes  precedence  over  all  liens  existent  or 
otherwise." 

Robert  Morgan,  Attorney  General 

R.  S.  Weathers, 

Assistant  Attorney  General 


25  February  1970 

Subject:  Social   Services;    Liens;    Priority  of  Demolition  Lien   Over 

Welfare  Lien 

Requested  by:     Mr.  James  C.  Fox 

New  Hanover  County  Attorney 

Questions:  (1)     In   the    case    of   a    demolition   lien    arising    out    of   a 

municipal  ordinance  passed  pursuant  to  G.S.  160-184,  which 
demolition  lien  attached  prior  to  the  1969  amendment  to 
G.S.  160-184  requiring  that  ordinances  adopted  thereunder 
will  provide  in  effect  that  the  demolition  lien  will  have  the 
same  priority  as  assessments  under  G.S.  160-88,  which 
says  that  the  assessments  referred  to  therein  shall  "be  a 
lien  on  the  real  property  against  which  the  same  are 
assessed,  superior  to  all  other  liens  and  encumbrances", 
does  the  demolition  lien  have  priority  over  a  welfare  lien 
provided  for  in  Chapter  108  of  the  General  Statutes? 

(2)  In  the  case  of  an  existing  welfare  lien  arising  under 
Chapter  108  of  the  General  Statutes,  and  an  existing 
demolition  lien  which  arose  under  G.S.  160-186  before  the 
amendment  thereto  eliminating  the  provision  for  filing  the 
demolition  complaint  or  order  in  the  proper  office,  is  the 
present  priority  as  between  the  welfare  lien  and  the 
demolition  lien  affected  by  the  failure  to  file  the  demolition 
complaint  or  order  in  the  proper  office,  no  execution  under 
either  lien  having  been  effected  prior  to  the  repeal  of  the 
provision  for  filing  the  complaint  or  order? 

Conclusions:  (1)  In  the  case  of  a  demolition  lien  arising  out  of  a 
municipal  ordinance  passed  pursuant  to  G.S.  160-184, 
which  demolition  lien  attached  prior  to  the  1969  amend- 
ment to  G.S.  160-184  requiring  that  ordinances  adopted 
thereunder  will  provide  in  effect  that  the  demolition  lien 
will  have  the  same  priority  as  assessments  under  G.S. 
160-88,  which  says  that  the  assessment  referred  to 
therein  shall  "be  a  lien  on  the  real  property  against  which 
the  same  are  assessed,  superior  to  all  other  liens  and  en- 
cumbrances", the  demolition  lien  has  priority  over  a 
welfare  lien  provided  for  in  Chapter  108  of  the  General 
Statutes. 
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(2)      In  the  case  of  an  existing  welfare  lien  arising  under 
Chapter    108    of    the    General    Statutes,    and    an    existing 
demolition  lien  which  arose  under  G.S.  160-186  before  the 
'.      ,  .  amendment  thereto  eliminating  the  provision  for  filing  the 

demolition  complaint  or  order  in  the  proper  office,  the 
present  priority  as  between  the  welfare  lien  and  the 
demolition  lien  is  not  affected  by  the  failure  to  file  the 
demolition  complaint  or  order  in  the  proper  office,  no 
execution  under  either  lien  having  been  effected  prior  to 
the  repeal  of  the  provision  for  filing  the  complaint  or 
order.  >" 

The  questions  were  raised  in  a  letter  dated  January  30,  1970  from  Mr.  Fox. 
With  regard  to  conclusion  number  one,  the  statute  which  describes  the 
priority  of  the  welfare  lien  is  G.S.  108-32 (b)  which  states  that  "The 
priority  of  the  lien  created  on  the  real  property  of  the  recipient  shall  be 
determined  in  accordance  with  the  laws  governing  priority  of  liens  against 
real  estate;  and,  if  real  property  of  a  deceased  recipient  is  sold  in  a 
judicial  sale,  .  .  .  the  priority  of  the  lien  provided  for  herein  is  to  be 
determined  with  respect  to  such  funds  as  if  they  were  real  property." 
G.S.  160-184  provides  that  the  demolition  lien  referred  to  in  the  question 
has  "the  same  priority"  and  will  "be  collected  as  provided  in  Article  9  of 
Chapter  160  of  the  General  Statutes." 

G.S.  160-88,  found  in  Article  9  of  Chapter  160,  states  that  "from  the  time 
of  such  confirmation  the  assessments  embraced  in  the  assessment  roll 
shall  be  a  lien  on  the  real  property  against  v/hich  the  same  are  assessed, 
superior  to  all  other  liens  and  encumbrances." 

In  the  case  of  Kinston  v.  Railroad,  183  N.C.  14   (1922)   the  Court  said: 

"It  is  very  generally  held  that  the  Legislature  may  make  these 
assessments  a  paramount  lien  on  the  franchise  and  property  of  a 
railroad,  and  in  order  to  such  an  effect,  it  is  not  necessary  for 
a  statute  to  give  such  lien  in  express  terms  if  by  correct  inter- 
pretation it  intends  that  such  a  lien  shall  be  conferred.  And  it  has 
been  held  that  in  creating  a  lien  for  these  assessments  for  local 
improvements  against  abutting  property,  the  statute  necessarily 
intends  it  shall  be  the  superior  claim,  for  otherwise  such  property 
could  be  effectually  or  very  largely  withdrawn  from  bearing  its 
proportionate  share  of  burdens  required  by  the  public."  .  .  .  "An 
analogous  instance  is  the  assessment  of  abutting  proprietors  for 
street  improvements  or  upon  landowners  for  building  a  county  or 
township  fence,  all  of  which  take  priority  over  the  holder  of  a 
mortgage,  because  the  mortgagor  can  convey  no  exemption  from 
public  burdens  which  he  does  not  himself  possess."  .  .  .  "In  Section 
2713  of  the  act  it  is  made  'from  the  time  of  the  assessment  and 
confirmation  thereof,  a  lien  superior  to  any  and  all  liens  and  en- 
cumbrances,' and  this  by  correct  interpretation  does  not  refer  to 
subsequent  liens,  but  the  reference  to  the  date  of  confirmation  is 


40]  ATTORNEY   GENERAL   OPINIONS  695 

only  to  fix  the  time  when  such  lien  is  conclusively  established,  and 
when  so  established  it  takes  precedence  over  all  liens  existent  or 
otherwise." 

15'  Without  reliance  on  any  provision  of  law  specifically  giving  demolition 
'i  liens  the  same  priority  as  assessments,  the  reasoning  of  case  of  Kinston  v. 
f  Railroad,  supra,  is  deemed  as  sound  with  regard  to  the  priority  of  a 
f  demolition  lien  as  it  is  with  regard  to  the  priority  of  an  assessment  for 
*  other  improvements.  Therefore,  whether  or  not  the  ordinance  provided  at 
'  the  time  the  demolition  lien  was  perfected — and  regardless  of  whether  the 
ordinance  has  since  been  amended  in  accordance  with  G.S.  160-184  to 
provide  for  demolition  liens  to  have  the  same  priority  as  assessment  liens, 
the  demolition  lien  is  deemed  to  have  priority  over  the  welfare  lien.  And, 
since  it  is  clear  under  the  case  of  Kinston  v.  Railroad,  supra,  that  a 
statute  may  be  enacted  giving  a  newly  established  assessment  lien  priority 
over  existing  liens,  no  reason  is  perceived  why  the  1969  amendment,  pro- 
viding in  effect  that  the  demolition  lien  has  the  same  priority  as  assess- 
ment liens  may  not  apply  to  demolition  liens  in  existence  prior  to  1969. 
With  regard  to  conclusion  number  two,  G.S.  160-186,  prior  to  1969,  included 
a  provision  that  a  copy  of  a  demolition  complaint  or  order  "shall  also  be 
filed  in  the  proper  oflSce  or  offices  for  the  filing  of  lis  pendens  notice  in 
the  county  in  which  the  dwelling  is  located  .  .  .".  However,  in  any  case 
in  which  the  complaint  or  order  was  not  filed  immediately,  no  reason  is 
perceived  why  these  documents  could  not  be  filed  at  any  time  before 
someone  has  acted  or  failed  to  act,  to  his  prejudice,  in  reliance  upon  the 
absence  of  any  such  filing  of  the  complaint  or  order.  And  it  is  thought 
that  since  the  requirement  pertaining  to  such  filing  has  been  repealed, 
it  is  not  now  necessary  to  make  such  a  filing  even  in  a  case  in  which  the 
demolition  lien  was  asserted  prior  to'  the  1969  amendment  eliminating 
the  necessity  for  such  filing. 

Robert  Morgan,  Attorney  General 

R.  S.  Weathers, 

Assistant  Attorney  General 


2  April  1969 

Subject:  Social    Services;    Liens;    Release    of;    Adequacy    of    Disin- 

terested Appraisal 

Requested  by:     Mr.  James  W.  Keel,  Jr. 
Nash  County  Attorney 

Question:  May  a  county  accept  a  disinterested  appraisal,  not  made 

by  a  professional  appraiser,  as  to  the  market  value  of 
property  to  be  released  by  the  county  from  the  welfare 
lien  provided  for  by  G.S.  108-30.1  ? 

Conclusion:  The  authority  of  the  county  to  release  property  from  the 

lien  includes  the  power  to  decide  what  type  of  appraisal 
will  suffice. 
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The  question  was  posed  in  a  letter  dated  March  7,  1969  from  Mr.  James  W. 
Keel,  Jr.,  Nash  County  Attorney. 

Although  specific  statutory  authority  for  the  release  of  an  old  age  as- 
sistance lien  by  resolution  of  the  county  commissioners  has  not  been 
found,  the  Attorney  General's  office  has  expressed  the  view  that,  since  the 
counties  and  the  county  attorneys  have  the  responsibility  for  enforcing  the 
lien,  the  county  commissioners  may  be  resolution  release  a  given  parcel  or 
tract  of  land,  upon  payment  to  the  county,  for  appropriate  disposition,  of 
the  market  value  of  the  parcel  or  tract  of  real  estate  as  determined  by  an 
appraisal,  or  upon  payment  to  the  county  of  the  full  amount  due  under 
the  lien  in  cases  in  which  such  full  amount  is  less  than  the  value  of  the 
parcel  or  tract  to  be  released.  It  seems  logical  to  conclude  that  the  au- 
thority to  release  property  from  the  lien  in  return  for  payment  of  its 
market  value  necessarily  includes  the  power  to  decide  what  method  of 
appraising  the  value  of  the  property  will  be  satisfactory,  there  being  no 
provision  of  law  to  the  contrary. 

Therefore,  when  all  things  are  done  in  good  faith  and  in  the  absence  of 
a  clear  abuse  of  discretion  as  to  the  amount  of  the  appraisal  approved, 
a  county  may  accept  a  disinterested  appraisal,  not  made  by  a  professional 
appraiser,  as  to  the  market  value  of  property  to  be  released  by  the  county 
from  the  welfare  lien  provided  for  by  G.S.  108-30.1. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


30  April  1969 
Subject: 

Requested  by: 

Question: 


Conclusion: 


Social  Services;  Liens;  Release  of  by  Clerk  of  Superior 
Court  When  No  Action  Taken  by  the  County  Within  Three 
Years  After  the  Death  of  the  Recipient 

Mr.  Clarence  W.  Carter 

Attorney  on  Behalf  of  the  Clerk  of  Superior  Court 

for  Stokes  County 

When  an  old  age  assistance  recipient  dies  and  the  county 
accepts  payment  of  a  part  of  the  amount  of  the  lien 
established  by  G.S.  108-30.1  but  brings  no  action  within 
three  years  after  the  death  of  the  old  age  assistance 
recipient  to  enforce  the  lien,  may  the  clerk  of  superior 
court  lawfully  mark  the  record  in  his  office  to  show  that 
the  lien  is  cancelled  ? 

Under  the  circumstances  described  in  the  question  posed 
above,  the  lien  is  extinguished  by  the  provisions  of  G.S. 
108-30.1  and  the  clerk  may  lawfully  in  his  discretion, 
mark  the  record  to  show  that  the  lien  is  cancelled. 
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Mr.  Carter  presented  the  question  to  this  office  during  a  telephone  dis- 
cussion of  the  problem  involved  as  presented  in  a  letter  dated  March  28, 
1969  from  Mr.  Carter  to  State  Welfare  Commissioner,  Clifton  M.  Craig. 
G.S.  108-30.1  is,  in  pertinent  part,  as  follows: 

"Provided  that  no  action  to  enforce  such  lien  may  be  brought  more 
than  ten  years  from  the  last  date  for  which  assistance  is  paid  nor 
more  than  three  years  after  the  death  of  any  recipient  and  the 
failure  to  bring  such  action  within  said  time  shall  be  a  complete 
bar  against  any  recovery  and  shall  extinguish  the  lien."  (Emphasis 
added.) 

In  view  of  the  provisions  of  G.S.  108-30.1  quoted  above,  when  an  old  age 
assistance  recipient  dies,  and  the  county  accepts  payment  of  a  part  of  the 
amount  of  the  lien  established  by  G.S.  108-30.1,  but  brings  no  action  within 
three  years  after  the  death  of  the  old  age  assistance  recipient  to  enforce 
the  lien,  the  clerk  of  superior  court  may  lawfully  mark  the  record  in  his 
office  to  show  that  the  lien  is  cancelled,  the  effect  of  the  clerk's  act  being 
nothing  more  than  to  have  the  record  show  an  existing  fact.  It  is  sug- 
gested that  when  a  clerk  chooses  to  cancel  a  lien  under  the  circumstances 
described  in  this  opinion,  it  would  be  appropriate  for  the  clerk  to  note 
briefly  in  the  margin  of  the  lien  docket  that  the  cancellation  is  because 
of  no  action  having  been  brought  by  the  county  within  three  years  after 
the  death  of  the  recipient. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


11  March  1969 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Social  Services;  Liens;  Release  of;  Necessity  for  Payment 
to  the  County  of  Full  Market  Value 

Mr.  J.  Guy  Revelle,  Jr. 
Hertford  County  Attorney 

In  a  case  in  which  welfare  payments  constitute  a  lien  on 
a  welfare  recipient's  interest  in  a  tract  or  parcel  of  realty 
by  virtue  of  G.S.  108-30.1  or  G.S.  108-78.12a,  and  the  total 
of  the  welfare  payments  equals  or  exceeds  the  value  of  the 
recipient's  interest  in  the  tract  or  parcel,  may  the  county 
commissioners  lawfully  release  the  recipient's  interest  in 
the  tract  or  parcel  from  the  lien  in  consideration  of  a 
payment  to  the  county  limited  to  the  market  value  of  the 
recipient's  interest  less  the  amount  of  reserve  assets  the 
welfare  recipient  is  permitted  to  have  under  the  provisions 
of  Section  326  of  the  North  Carolina  Public  Assistance 
Manual  ? 

The  county  commissioners  may  not  lawfully  release  the 
interest  in  the  tract  of  realty  for  less  than  its  market 
value  since  the  effect  of  the  statutes  creating  the  liens 
is  to  require  that  the  full  market  value  be  paid  before  the 
release  may  be  given. 
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In  a  letter  dated  February  20,  1969,  Mr,  Revelle  described  a  specific 
instance  of  the  problem  set  forth  in  the  question  posed. 

G.S.  108-30.1  and  G.S.  108-73. 12a  provide  for  a  lien  upon  the  real  property 
of  a  recipient  and  provide  that  the  lien  will  remain  in  effect  until  satisfied, 
subject  only  to  specified  requirements  as  to  the  time  of  bringing  an  action 
to  enforce  the  lien  or  to  obtain  execution  upon  the  property.  The  statutes 
provide  for  no  exemption  of  any  portion  of  the  recipient's  interest  in  the 
realty  from  the  lien.  No  indication  of  intent  or  authority  has  been  found 
for  the  Public  Assistance  Manual  provisions  contained  in  the  attached 
copy  of  Section  326  of  the  Manual  to  limit  the  application  of  the  lien 
statutes. 

Therefore,  in  a  case  in  which  welfare  payments  constitute  a  lien  on  a 
welfare  recipient's  interest  in  a  tract  or  parcel  of  realty  by  virtue  of  G.S. 
108-30.1  or  G.S.  108-73. 12a,  and  the  total  of  the  welfare  payments  equals 
or  exceeds  the  value  of  the  recipient's  interest  in  the  tract  or  parcel,  the 
county  commissioners  may  not  lawfully  release  the  recipient's  interest  in 
the  tract  or  parcel  from  the  lien  in  consideration  of  a  payment  to  the 
county  limited  to  the  market  value  of  the  recipient's  interest  less  the 
amount  of  the  reserve  assets  the  welfare  recipient  is  permitted  to  have 
under  the  provisions  of  Section  326  of  the  Public  Assistance  Manual. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 

13  January  1969  ' 

Subject:  Social  Services;  Liens;  Sale  of  Old  Age  Assistance,  Recip- 

ient's Life  Estate;  Nature  of  County's  Rights  as  to  Pro- 
ceeds of  the  Sale  and  as  to  the  Land  Sold 

Requested  by:     Mr.  Jesse  C.  Sigmon,  Jr. 
Catawba  County  Attorney 

Conclusion:  The  old  age  assistance  lien  continues  in  effect  on  realty  in 

the  hands  of  a  purchaser  to  the  same  extent  as  if  the 
welfare  recipient  had  not  joined  in  the  sale. 

There  is  no  lien  on  the  funds  resulting  from  the  sale  of 
real  property  but  the  county  has  a  claim  against  any 
personalty  in  the  hands  of  the  welfare  recipient. 

The  facts  which  are  the  subject  of  your  inquiry  are  stated  in  your  letter 
of  January  8  as  follows : 

"Mrs.  X  owns  a  life  estate  in  a  tract  of  real  estate  located  in 
Catawba  County.  Mrs.  X  has  received  welfare  benefits  and  a  lien 
has  been  properly  filed  in  the  office  of  the  Clerk  of  Superior  Court 
giving  notice  of  this  lien.  Mrs.  X  voluntarily  joins  with  the 
remaindermen  in  a  voluntary  private  sale  of  a  portion  of  the  lands 
in  which  she  has  a  life  estate  and  Mrs.  X  receives  a  portion  of  the 
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purchase  moneys  derived  from  this  sale.  The  major  portion  of  the 
lands  in  which  the  life  estate  exists  remains  unsold  and  owned  by 
the  life  tenant  and  remaindermen." 

Your  inquiries  are  as  follows : 

"Does  the  lien  for  old  age  assistance  follow  the  money  generated 
by  the  proceeds  of  sale  by  the  life  tenant  into  the  hands  of  the 
life  tenant  and  does  the  lien  follow  the  lands  sold  and  stand  against 
the  title  of  the  purchaser?" 

Pertinent  portions  of  G.S.  108-30.1  are  as  follows: 

"§108-30.1.  Lien  on  real  property. — There  is  hereby  created  a 
general  lien,  enforceable  as  hereinafter  provided,  upon  the  real 
property  of  any  person  who  is  receiving  or  who  has  received  old 
age  assistance,  to  the  extent  of  the  total  of  such  assistance  paid 
to  such  recipient  from  and  after  October  1,  1951.  Before  any  ap- 
plication for  old  age  assistance  is  approved  under  the  provisions 
of  this  article,  the  applicant  shall  agree  that  all  such  assistance 
paid  to  him  shall  constitute  a  claim  against  him  and  against  his 
estate,  enforceable  according  to  law  by  any  county  paying  all  or 
part  of  such  assistance."  .  .  .  "From  the  time  of  filing,  such  state- 
ments shall  be  and  constitute  due  notice  of  a  lien  against  the 
real  property  then  owned  or  thereafter  acquired  by  the  recipient 
and  lying  in  such  county  to  the  extent  of  the  total  amount  of 
the  old  age  assistance  paid  to  the  recipient  from  and  after 
October  1,  1951.  The  lien  thus  established  shall  take  priority  over 
all  other  liens  subsequently  acquired  and  shall  continue  from  the 
date  of  filing  until  satisfied:"  .  .  .  "Provided  further,  that  no 
execution  in  enforcement  of  the  lien  shall  be  levied  upon  any  real 
property,  so  long  as  such  property  is  occupied  as  a  homesite  by 
the  surviving  spouse  or  by  any  minor  dependent  child  of  such 
recipient,  or  as  a  homesite  by  the  recipient,  or  a  dependent  adult 
child  of  such  recipient  who  is  incapable  of  self-support  because  of 
total  mental  or  physical  disability."  (Emphasis  added.) 

G.S.  108-30.2  provides  in  part  the  following:  "Provided,  that  no  such 
claims  shall  be  satisfied  out  of  any  real  property  in  which  the  recipient 
had  any  legal  or  equitable  interest  so  long  as  such  property  is  occupied 
as  a  homesite  by  the  recipient,  the  surviving  spouse,  any  minor  dependent 
child  of  such  recipient,  or  by  a  dependent  adult  child  of  such  recipient  who 
is  incapable  of  self-support  because  of  total  mental  or  physical  disability." 
(Emphasis  added.) 

Since  G.S.  108-30.1  provides  that  the  lien  shall  "continue  from  the  date  of 
filing  until  satisfied,"  I  am  of  the  opinion  that  the  lien  is  in  eff"ect  on  the 
realty  in  the  hands  of  the  purchaser  to  the  same  extent  that  it  would  be 
in  effect  if  the  welfare  recipient  had  not  joined  in  the  sale,  just  as  other 
registered  encumbrances  remain  in  effect  on  property  in  the  hands  of  the 
purchaser  of  realty. 
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I  think  there  is  no  lien  on  any  of  the  funds  resulting  from  the  sale  of  the 
realty,  as  there  would  be  in  the  case  of  a  sale  of  encumbered  realty  by  an 
administrator  to  make  assets,  because  in  the  case  presently  under  con- 
sideration, the  lien  remains  in  effect  on  the  realty  after  the  sale. 

However,  I  am  of  the  opinion  that  the  county  does  have  a  claim  against 
personalty  in  the  hands  of  the  welfare  recipient.  In  discussing  G.S. 
108-30.1  in  the  case  of  Lenoir  County  v.  Outlaw,  241  N.C.  97  (1954),  after 
discussing  the  lien,  the  court  said  that  "The  above  statute  includes  two 
separate  and  distinct  methods  by  which  a  county  may  recover  the  ag- 
gregate amount  paid  as  old  age  assistance  to  a  recipient",  and  further 
that  "the  claim  rising  under  this  provision  of  the  statute  is  for  the  purpose 
of  reaching  assets  of  recipients  other  than  real  estate."  (Emphasis  added.) 
I  also  note  that  in  describing  the  claim,  G.S.  108-30.2  says  that  it  shall 
apply  against  "him  and  his  estate."  (Emphasis  added.)  As  mentioned  in 
previous  opinions  issued  by  this  office,  it  appears  that  if  the  claim  could 
not  be  enforced  under  any  circumstances  until  after  the  death  of  the 
welfare  recipient,  there  would  be  no  need  for  the  prohibition,  in  G.S. 
108-30.2,  against  satisfying  the  claim  out  of  any  property  occupied  as  a 
homesite  by  the  recipient. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 

25  October  1969 

Subject:  Social    Services;    Liens;    Statute    of   Limitations;    Welfare 

Claims 

Requested  by:     Mr.  Walker  B.  Davis 
Polk  County  Attorney 

Questions:  (1)     Does  a  county  have  an  enforceable  claim  against  the 

estate,  whether  consisting  of  realty  or  personalty,  of  a 
deceased  old  age  assistance  recipient  who  has  been  dead 
for  more  than  three  years  and  no  administrator  has  been 
appointed  and  no  executor  has  qualified  ? 

(2)  Is  the  statute  of  limitations  for  enforcing  and  old 
age  assistance  lien  tolled  by  the  prohibition  found  in  G.S. 
108-34  against  enforcing  the  lien  while  the  realty  involved 
is  occupied  by  certain  persons  ? 

Conclusions:  (1)  A  county  does  have  an  enforceable  claim  against  the 
estate,  whether  consisting  of  realty  or  personalty,  of  a 
deceased  old  age  assistance  recipient  who  has  been  dead 
for  more  than  three  years  and  no  administrator  has  been 
appointed  and  no  executor  has  qualified. 

(2)  The  statute  of  limitations  for  enforcing  an  old  age 
assistance  lien  is  tolled  by  the  prohibition  found  in  G.S. 
108-34  against  enforcing  the  lien  while  the  realty  involved 
is  occupied  by  certain  persons. 
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The  questions  were  raised  in  a  letter  dated  September  17,  1969  from  Mr. 
Davis  and  have  been  discussed  with  him  since  by  telephone. 

The  provisions  of  G.S.  108-29  and  G.S.  108-32  make  it  clear  that  the 
county  has  a  claim  against  the  estate  of  the  deceased  recipient  in  addition 
to  a  lien  against  the  recipient's  realty.  The  statutes  do  not  restrict  the 
claim  to  being  satisfied  out  of  realty  only  or  personalty  only.  And  it  is 
made  clear  by  the  case  of  Prentzas  v.  Prentzas,  260  N.C.  101,  at  page  103 
(1963),  that  the  running  of  a  statute  of  limitations  with  regard  to  a  claim 
against  a  person  is,  by  virtue  of  G.S.  1-22,  suspended  by  the  death  of  that 
person  and  the  claimant  then  has  until  one  year  after  the  qualification  of 
the  personal  representative  to  bring  his  action. 

G.S.  1-23  provides: 

"When  the  commencement  of  an  action  is  stayed  by  injunction  or 
statutory  prohibition,  the  time  of  the  continuance  of  the  injunction 
or  prohibition  is  not  part  of  the  time  limited  for  the  commencement 
of  the  action." 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 

12  February  1970 

Subject:  Social  Services;  Nursing  Homes;  County  Loans  to  Private 

Nursing  Homes  for  Care  of  Welfare  Patients;  Reimburse- 
ment of  County  From  Funds  Received  by  County  Under 
Title  XIX  of  the  Federal  Social  Security  Act  and  Chapter 
108  of  the  North  Carolina  General  Statutes 

Requested  by:     Mr.  James  C.  Fox 

New  Hanover  County  Attorney 

Question:  If  Medicaid  payments  to  nursing  homes  under  Title  XIX 

of  the  Federal  Social  Security  Act  and  Chapter  108  of 
the  North  Carolina  General  Statutes  will  be  delayed  until 
after  the  rendering  of  services  by  nursing  homes,  may 
the  county  board  of  commissioners  advance  county  funds 
to  private  nursing  homes  for  services  to  welfare  patients, 
such  loans  to  be  repaid  by  the  nursing  homes  from  Medicaid 
payments  received  for  such  patients  under  Title  XIX  of 
the  Federal  Social  Security  Act  and  Chapter  108  of  the 
General  Statutes  ? 

Conclusion:  Although  Medicaid  payments  to  nursing  homes  under  Title 

XIX  of  the  Federal  Social  Security  Act  and  Chapter  108 
of  the  North  Carolina  General  Statutes  may  be  delayed 
until  after  the  rendering  of  services  by  the  nursing  homes, 
the  county  board  of  commissioners  may  not  advance  county 
funds  to  private  nursing  homes  for  services  to  welfare 
patients,  such  loans  to  be  repaid  by  the  nursing  homes 
from  Medicaid  payments  received  for  such  patients  under 
Title  XIX  of  the  Federal  Social  Security  Act  and  Chapter 
108  of  the  General  Statutes. 
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The  question  was  raised  in  a  letter  dated  January  7,  1970  from  Mr.  Fox. 
G.S.  153-116,  setting  forth  some  of  the  duties  of  the  county  accountant 
states,  in  subsection  (8)  thereof  that  "He  shall  not  allow  any  bill  or  claim 
unless  the  same  be  so  itemized  as  to  show  the  nature  of  the  services 
rendered." 

G.S.  153-131  states,  in  pertinent  part,  that  "No  bill  or  claim  against  the 
county  or  any  subdivision  shall  be  paid  unless  the  same  shall  have  been 
approved  by  the  head  of  the  office,  department,  institution,  or  agency  for 
which  the  expense  was  incurred  .  .  ." 

It  appears  from  the  above  quoted  provisions  from  Chapter  153  of  the 
General  Statutes,  and  from  a  review  of  the  County  Fiscal  Control  Act  as 
a  whole,  that  it  is  the  sense  of  the  County  Fiscal  Control  Act  that  pay- 
ments by  counties  shall  be  for  goods  which  have  been  furnished  or  services 
which  have  been  rendered.  Hence  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 

R.  S.  Weathers, 

Assistant  Attorney  General 

24  July  1969 

Subject:  Social  Services;  Parent  and  Child;  Parent  Requiring  Child 

to  Pay  for  Rent  and  Utilities 

Requested  by:     Mr.  James  P.  Clark,  Director 

Northampton  County  Department  of  Social  Services 

Question:  May  the  parents  of  a  minor  child  require  the  minor  child 

to  pay  them  for  rent  and  utilities  as  a  condition  for  living 
in  the  home  of  the  parents  ? 

Conclusion:  The  parents  of  a  minor  child  may  not  lawfully  require  a 

minor  child  to  pay  them  for  rent  and  utilities  as  a  condition 
for  living  in  the  home  of  the  parents. 

The  question  was  raised  in  a  letter  dated  May  5,  1969  from  Mr.  Clark, 
referring  to  a  case  in  which  a  minor  child  living  with  his  parents  had  an 
out-of-wedlock  child  and  then  applied  for  public  assistance. 

The  conclusion  stated  above  is  based  upon  an  excerpt  from  the  case  of 
Lee  vs.  Coffield,  245  N.C.  570,  as  follows: 

"The  law  in  this  State  imposes  a  duty  on  both  parents  to  provide 
within  their  means  for  the  necessary  support  of  their  minor 
children.  This  is  primarily  an  obligation  of  the  father.  Upon  the 
death  of  the  father,  a  duty  rests  upon  the  mother  to  provide  for 
the  support  of  her  children.  This  we  conceive  to  be  the  common 
law  as  adopted  in  North  Carolina." 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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21  January  1970 

Subject:  Social   Services;    Payments;    Authority   of   State    Board    to 

Order  Uniform  Raise  in  Welfare  Payments  Without  Pro- 
cessing Each  File  Under  G.S.  108-43 

Requested  by:     Colonel  Clifton  M.  Craig,  Commissioner 
State  Department  of  Social  Services 

Question:  When  the  State  Board  of  Social  Services  desires  to  order 

a  raise  in  welfare  payments  to  the  extent  of  any  uni- 
formly applicable  percentage  under  its  authority  to  make 
rules  and  regulations,  may  the  order  lawfully  be  made  so 
as  to  apply  to  all  welfare  recipients  in  the  category  in- 
volved or  must  each  welfare  grant  be  processed  separately 
under  the  provisions  of  G.S.  108-43? 

Conclusion:  When  the  State  Board  of  Social  Services  desires  to  order 

a  raise  in  welfare  payments  to  the  extent  of  any  uni- 
formly applicable  percentage  under  its  authority  to  make 
rules  and  regulations,  the  order  may  lawfully  be  made  so 
as  to  apply  to  all  welfare  recipients  in  the  category  in- 
volved and  it  is  not  necessary  that  each  welfare  grant 
be  processed  separately  under  the  provisions  of  G.S.  108-43. 

The  question  was  raised  initially  by  telephone  by  Assistant  Commissioner 
of  Social  Services  Robert  H.  Ward  shortly  prior  to  Friday,  January  16, 
1970,  on  which  date  Commissioner  Craig  stated  the  question  in  perhaps 
slightly  modified  form. 

G.S.  108-43  referring  to  changes  made  by  the  county  director  of  social 
services  is,  by  the  provisions  of  G.S.  108-43  applicable  to  changes  which 
are  necessary  because  of  changes  in  the  conditions  of  individual  welfare 
recipients.  G.S.  108-43  contains  no  indication  that  it  was  intended  to  apply 
to  changes  within  the  province  of  the  State  Board  of  Social  Services  under 
its  rule  making  power  described  by  the  provisions  of  G.S.  108-4(4)  and 
G.S.  108-6(b)(3).  Hence  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


20  January  1970 

Subject:  Social  Services;  Payments;  Frequency  of 

Requested  by:     Colonel  Clifton  M.  Craig,  Commissioner 
State  Department  of  Social  Services 

Question:  May  the  State  Board  of  Social  Services  lawfully  permit  a 

county  department  of  social  services  to  pay  a  welfare 
grant  in  regular  payments  occurring  with  greater  fre- 
quency than  once  a  month  ? 
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Requested  by: 


Question: 


Conclusion:  The  State  Board  of  Social  Services  may  lawfully  permit  a 

county  department  of  social  services  to  pay  a  welfare  grant 
in  regular  payments  occurring  with  greater  frequency  than 
once  a  month. 

The  question  was  raised  in  a  letter  dated  January  14,  1970  from  Commis- 
sioner Craig. 

It  does  not  appear  in  G.S.  108-4(4)  or  G.S.  108-6(b)(3),  which  describe  the 
rule  making  power  of  the  State  Board  of  Social  Services,  or  elsewhere  in 
the  law  that  payments  may  not  be  made  other  than  on  a  once  monthly 
basis.  Hence  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
R.  S,  Weathers,  Staff  Attorney 

25  July  1969 

Subject:  Social  Services;  Pharmacies;  Authority  of  State  Board  of 

Social  Services  to  Make  Payments  to  County  Owned 
Pharmacies  for  Drugs  Dispensed  to  Welfare  Recipients 

Mr.  Emmett  L.  Sellers,  Director 

Division  of  Medical  Services 

State  Department  of  Social  Services 

May  a  county-owned  pharmacy  which  is  operated  with  the 
approval  of  the  county  commissioners  for  the  purpose  of 
dispensing  drugs  to  needy  persons  be  a  participant  in  the 
State  Board  of  Social  Services'  drug  program  under  which 
the  State  Board  of  Social  Services  makes  payments  to 
pharmacies  for  drugs  dispensed  to  welfare  recipients? 

A    county-owned    pharmacy    which    is    operated    with    the 
approval  of  the  county  commissioners  for  the  purpose  of 
,       .    ' :  ^' .  dispensing  drugs  to  needy  persons  may  be  a  participant  in 

the  State  Board  of  Social  Services'  drug  program  under 
which  the  State  Board  of  Social  Services  makes  payments 
to  pharmacies  for  drugs  dispensed  to  welfare  recipients. 

The  question  was  raised  initially  in  a  memorandum  dated  March  18,  1969 
from  Mr.  Sellers. 

G.S.  153-152  provides,  in  pertinent  part,  that  "the  board  of  commissioners 
of  each  county  is  authorized  to  provide  by  taxation  for  the  maintenance 
of  the  poor,  and  to  do  everything  expedient  for  their  comfort  and  well 
ordering."  Since  it  appears  that  by  virtue  of  this  provision  of  G.S.  153-152 
a  board  of  county  commissioners  may  lawfully  operate  a  pharmacy  for 
the  purpose  of  dispensing  drugs  to  needy  persons,  no  reason  is  perceived 
why  such  a  county-owned  pharmacy  may  not  participate  in  the  State 
Board  of  Social  Services'  drug  program  just  as  may  a  privately  owned 
pharmacy,  it  appearing  there  is  no  provision  of  the  law  to  the  contrary. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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5  May  1970 
Subject: 


Social  Services;  Physicians;  Limitations  on  Types  of 
Practitioners  Who  May  Receive  Payments  From  the  De- 
partment of  Social  Services 

Requested  by:     Mr.  Clifton  M.  Craig-,  Commissioner 

North  Carolina  Department  of  Social  Services 

Question:  May   the    North    Carolina    Department    of    Social    Services 

lawfully  make  payments  from  State  funds  for  services 
of  qualified  chiropractors  rendered  to  "welfare  cases"  when 
Chapter  807,  sec.  8(b)  of  the  1969  Session  Laws  provides, 
in  part,  that  payment  should  be  made  for:  ".  .  .  physicians 
services  (practitioners  of  medicine  or  surgery,  podiatry, 
and  osteopathy)"? 

Conclusion:  The    North    Carolina   Department   of    Social    Services    may 

lawfully  make  payments  for  the  services  of  qualified 
chiropractors  rendered  to  "welfare  cases"  under  Chapter 
807,  sec.  8(b)  of  the  1969  Session  Laws  for  the  reason 
that  chiropractic  services  fall  within  the  meaning  of  the 
words  "physicians  services"  as  defined  in  subsection  8(b) 
of  Chapter  807. 

The  above  question  was  presented  by  letter  from  Commissioner  Clifton  M. 
Craig  of  the  North  Carolina  Department  of  Social  Services. 

Section  8  of  Chapter  807  is  for  the  purpose  of  implementing  "Title  XIX 
(Medicaid)."  Whether  chiropractic  services  are  contemplated  within  the 
legislative  intent  of  sec.  8(b)  of  Chapter  807  depends  upon  the  meaning 
with  which  the  legislature  used  the  words  "physicians  services  (practi- 
tioners of  medicine  or  surgery,  podiatry,  and  osteopathy)." 

The  North  Carolina  Supreme  Court  has  twice  defined  the  word  physician. 
In  the  case  of  In  Re  Hunter,  60  N.C.  371  (1864),  our  Court  stated:  "In 
a  restricted  sense,  'physician'  means  one  who  administers  medicine  to  cure 
disease,  but  in  its  proper  sense  (emphasis  added)  it  has  a  broader  significa- 
tion, and  means  one  who  by  a  knowledge  of  the  nature  and  structure  of 
the  human  system,  and  of  the  nature  and  proprieties  of  substances,  cures 
the  injuries  and  diseases  to  which  it  is  subject."  In  State  v  McMinn, 
118  N.C.  1259,  1261  (1896),  our  Court  said:  "'A  physician  is  one  au- 
thorized to  prescribe  remedies  for  and  treat  diseases;  a  doctor  of  medi- 
cine.'" Then  in  State  v  McKnight,  131  N.C.  717,  723  (1902),  our  Court 
seemed  to  use  the  word  in  its  proper  sense,  when  it  said:  "The  State  has 
not  restricted  the  cure  of  the  body  to  the  practice  of  medicine  and 
surgery — 'allopathy'  as  it  is  termed — nor  required  before  anyone  can  be 
treated  for  any  bodily  ill,  the  physician  (emphasis  added)  must  have 
acquired  a  competent  knowledge  of  allopathy  and  be  licensed  by  those 
skilled  therein." 

State  V  McKnight,  supra,  held  that  although  an  osteopath  was  not  a  practi- 
tioner of  medicine  or  surgery,  still  he  was  a  "physician."  As  to  the  practice 
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of  medicine  and  surgery,  the  Court  said:  "The  practice  of  medicine  is  a 
pursuit  very  generally  known  and  understood,  and  so  also  is  that  of 
surgery.  The  former  includes  the  application  and  use  of  medicines  and 
drugs  for  the  purpose  of  curing,  mitigating,  or  alleviating  bodily  diseases, 
while  the  functions  of  the  latter  are  limited  to  manual  operations  usually 
performed  by  surgical  instruments  or  appliances." 

Our  Court,  construing  Article  1,  Chapter  90  (Medicine  and  Surgery)  and 
Article  7,  Chapter  90  (Osteopathy),  in  State  v  Baker,  229  N.C.  73  (1948), 
said:  "An  inspection  of  these  statutes  makes  it  evident  that  the  Legisla- 
ture regarded  the  practice  of  medicine  and  surgery  as  one  thing,  and  the 
practice  of  osteopathy  as  another.  But  is  considered  that  both  of  these 
schools  of  healing  had  merit  in  that  they  were  seeking  the  common  ob- 
jective of  alleviating  or  curing  the  ills  that  aiflict  the  flesh.  So  it  authorized 
the  practice  of  both  systems.  In  so  doing,  however,  it  recognized  that  these 
schools  of  healing  were  founded  upon  radically  different  ideas,  and  it 
undertook  to  protect  the  public  against  incompetency  at  the  hands  of  either 
group  by  insuring  that  the  practitioners  of  each  school  should  be  qualified 
to  pursue  the  particular  system  that  they  profess  to  practice." 

Finally  a  licensed  osteopath  was  legislatively  designated  an  osteopthic 
physician  in  G.S.  90-132;  G.S.  90-134;  G.S.  90-136;  and  in  State  v  Baker, 
supra.  Generally  speaking  the  practice  of  podiatry  or  chiropody  is  not  the 
practice  of  medicine  and  surgery.  State  v  Armstrong ,  38  Idaho  493,  225  P. 
491 ;  and  41  Am.  Jur.,  Physicians  and  Surgeons,  sec.  29,  p.  159. 

Thus  in  Chapter  90,  it  is  seen,  that  our  legislature  occasionally  used  the 
word  physician  in  its  proper  sense;  otherwise  it  could  never  have  referred 
to  an  "osteopathic  physician." 

In  addition,  it  should  be  noted  that  nowhere  within  Chapter  90  is  there 
a  specific  definition  of  the  term  physician.  However,  Session  Laws  1967, 
Chapter  690,  enacting  G.S.  90-202.1,  provides  in  sec.  4:  "Nothing  in  this 
act  shall  be  construed  to  equate  podiatrists  with  physicians  except  to  the 
extent  that  each  must  be  duly  licensed."  Session  Laws  1965,  Chapter  396, 
sec.  4,  applicable  to  optometrists,  is  substantially  to  the  same  effect. 

But  G.S.  90-202.1  provides:  "Free  choice  by  patient  guaranteed — No 
agency  of  the  state,  county,  or  municipality,  nor  any  commission  or  clinic, 
nor  any  board  administering  relief,  social  security,  health  insurance  or 
health  service  under  the  laws  of  the  State  of  North  Carolina  shall  deny  to 
the  recipients  or  beneficiaries  of  their  aid  or  services  the  freedom  to  choose 
the  provider  of  care  or  service  which  are  within  the  scope  of  practice  of 
a  duly  licensed  podiatrist  or  duly  licensed  physician  as  defined  in  this 
chapter." 

A  similar  provision  applies  to  optometrists.  G.S.  90-127.1.  Lastly  the  word 
appears  in  G.S.  90-14  (pertaining  to  medicine  and  surgery),  and  in  G.S. 
90-21.1  ("physician  licensed  to  practice  medicine").  These  citations  por- 
traying the  terms  legislative  use  do  nothing  more  than  demonstrate  that 
the  term  is  colorable  by  its  context.  Thus  the  point  to  be  made  from  all 
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this  is  that  the  legislature  may  have  used  the  term  physician  in  Chapter 
807,  sec.  8(b),  in  its  proper  sense  as  distinguished  from  its  restricted  sense. 
Thomas  v  Carlton  Hosiery  Mills,  14  N.J.  Super.  44,  81  A.2d  365,  explains 
the  term  when  used  in  its  proper  sense:  "A  physician  is  'a  person  skilled 
in  psychic  or  the  art  of  healing,  one  duly  authorized  to  treat  diseases, 
especially  by  medicines  .  .  .  The  term  is  not  confined  to  the  members  of 
any  one  class  of  practitioners;  it  most  frequently  is  used  to  mean  a  doctor 
practicing  medicine  and  surgery  in  all  its  branches,  yet  it  also  connotes 
legally  licensed  practitioners  of  other  more  limited  schools." 

Thus  when  used  in  its  proper  sense,  "Anyone  engaged  in  the  practice  of 
any  of  the  branches  of  medicine  after  having  been  duly  licensed,  stands 
for  all  purposes  in  the  position  of  a  physician  in  the  orthodox  fields  of 
medicine,  at  least  to  the  extent  that  he  limits  his  activities  to  the  recognized 
scope  of  his  particular  profession.  An  osteopath  ...  a  chiropractor  .  .  . 
are  alike  practitioners  in  the  field  of  medicine,  and  it  appears  to  us  to  be 
straining  at  a  gnat  to  enter  into  a  discussion  of  distinctions  between  a 
"practitioner  of  medicine"  and  a  "physician."  William  v  Capital  Life  and 
Health  Insurance  Co.,  209  S.C.  512,  41  S.E.2d  208. 

Thus  to  determine  the  specific  meaning  of  the  word  as  used,  an  analysis 
of  the  particular  statute  must  be  undertaken.  The  meaning  of  doubtful 
words  may  be  ascertained  by  reference  to  the  meaning  of  words  with  which 
it  is  associated.  Morecock  v  Hood,  202  N.C.  321.  For  it  is  generally  the 
rule  that  where  no  contrary  intention  appears  in  the  statute,  relative  and 
qualifying  words  and  phrases  refer  to  the  last  antecedent.  The  last 
antecedent  is  the  last  word  which  can  be  made  an  antecedent  without 
impairing  the  meaning  of  the  sentence.  Davis  v  Gibbs,  39  Wash.  2d  481, 

236  P.2d  545;  and  Kales  v  City  of  Oak  Park,  315  Mich.  266,  23  N.W.2d  658. 
Furthermore  there  is  no  reason  why  punctuation  which  is  intended  to  and 
does  assist  in  making  clear  and  plain  all  things  else  in  the  English  lan- 
guage, should  be  rejected  in  the  interpretation  of  a  statute.  State  v  Bell, 
184  N.C.  701. 

Legislatures  are  presumed  to  comprehend  the  import  of  the  words  used, 
even  the  judicial  construction  of  words  used.  State  v  Baker,  supra;  Brown 
V  Brown,  213  N.C.  347;  and  Redmond  v  Commissioners,  106  N.C.  122.  But 
a  lawmaking  body's  own  construction  of  its  language,  by  means  of  defini- 
tions of  the  terms  employed,  should  be  followed  in  the  interpretation  of 
the  act  or  section  to  which  it  relates  and  is  intended  to  apply,  for  a 
statutory  definition  supercedes  the  commonly  accepted,  dictionary,  or 
judicial  definition.  Fox  v  Standard  Oil  Co.,  294  U.S.  87;  Robinson  v  Rogers, 

237  N.Y.  467,  143  N.E.  647;  and  Western  Union  v  Lenroot,  323  U.S.  490. 
And  it  should  be  remembered  that,  the  General  Assembly  may  define  a 
word  used  in  a  statute  and  give  it  a  new  or  additional  meaning  not  strictly 
within  its  ordinary  definition  which  meaning  the  courts  must  follow  to 
effectuate  the  intent  and  purpose  of  the  legislative  act.  Carter  v  Carter, 
232  N.C.  614.  In  gleaning  the  legislative  intent,  the  reason  of  the  law,  i.e., 
the  motive  which  led  to  the  making  of  it,  is  one  of  the  most  certain  means 
of   establishing   the   true    sense   of   the   words    used.   State    v    Sperry    and 
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Hutchinson  Co.,  23  N.J.  38,  127  A.2d  169.  If  after  considering  the  necessity 
or  reason  for  an  enactment,  the  language  used,  and  the  object  desired, 
the  true  legislative  intent  can  be  ascertained,  there  is  no  reason  for  re- 
sorting to  construction  aids.  Vick  v  Roberts,  8  I11.2d  215,  133  N.E.2d  305. 
Generally  the  maxim,  specific  mention  excluding  others  not  mentioned, 
may  be  used  in  the  interpretation  and  construction  of  statutes  when  the 
intention  of  the  lawmaking  body  is  not  otherwise  clear.  However,  it  is 
merely  an  auxiliary  rule  of  statutory  construction  which  is  not  conclusive; 
it  should  be  applied  only  as  a  means  of  discovering  legislative  intent  not 
otherwise  manifest,  and  should  never  be  permitted  to  defeat  the  plainly 
indicated  purpose  of  the  legislature. 

Accordingly  the  maxim  is  inapplicable  if  there  is  some  special  reason  for 
mentioning  one  thing  and  none  for  mentioning  another  which  is  otherwise 
within  the  statute,  so  that  the  absence  of  any  mention  of  such  other  will 
not  exclude  it.  When  the  statute  contains  an  enumeration  of  certain  things 
to  which  the  act  applies  and  also  a  general  expression  concerning  applica- 
tion of  the  act,  a  general  expression  may  be  given  effect  if  the  context 
shows  that  the  enumeration  was  not  intended  to  be  exclusive.  So  the 
maxim  does  not  apply  to  a  statute  the  language  of  which  may  clearly 
comprehend  many  different  cases  of  which  some  only  are  mentioned  ex- 
pressly by  way  of  example,  and  not  as  excluding  others  of  a  similar 
nature.  Johnson  v  General  Motors  Corp.,  199  Kan.  720,  433  P. 2d  585,  citing 
82  C.J.S.,  Statutes,  sec.  333(b)  ;  Breedlove  v  General  Baking  Co.,  138  Kan. 
143,  23  P.2d  482,  and  Priestly  v  Skourep,  142  Kan.  127,  45  P.2d  852. 

Hence  it  is  clear  considering  the  punctuation  of  this  phrase,  the  purpose 
of  this  act,  the  North  Carolina  case  law  on  physicians,  the  legislative 
history  of  the  term  physician,  and  other  statutes  relating  to  physicians, 
that  the  legislature,  in  this  instance,  must  have  used  the  antecedent  word 
"physician"  in  its  proper  sense.  The  words  within  the  parentheses  appear 
to  define  the  term  because  the  words  osteopath  and  podiatrist  conclusively 
show  that  the  legislature  used  the  term  in  its  proper  sense.  But  the 
enumeration  within  the  parentheses  is  not  exclusive,  for  the  enumeration 
appears  to  define  by  example.  Since  this  is  clearly  apparent  on  the  face 
of  the  statute,  and  since  the  word  physician  in  its  proper  sense  includes 
chiropractors,  qualified  chiropractic  services  fall  within  the  meaning  of 
the  terms  "physicians  services"  as  defined  in  sec.  8(b)   of  the  statute. 

The  correctness  of  this  result  is  shown  when  G.S.  90-153  is  conulted.  There 
the  legislature  provided  that  "A  licensed  chiropractor  in  this  State  may 
have  access  to  and  practice  chiropractic  in  any  hospital  or  sanitorium  in 
this  State  that  receives  aid  or  support  from  the  public."  A  construction  of 
sec.  8(b)  of  Chapter  807,  1969  Session  Laws,  which  forbids  public  payment 
to  qualified  chiropractors  rendering  services  to  "welfare  patients"  in  a 
public  hospital,  would  for  all  intense  and  purposes  defeat  the  express  legis- 
lative intent  as  manifested  in  G.S.  90-153.  Hence  the  legislature  must  have 
intended  the  terms  "physicans  services"  to  include  chiropractic  services. 
The  question  raised  by  this  inquiry  has  been  made  of  the  Attorney  General 
periodically  since  1949.  It  is  not  a  new  question  with  the  General  Assembly. 
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In  addition  to  the  reasons  above,  it  would  seem  that  if  the  General 
Assembly  intended  to  exclude  chiropractic  services  from  the  statute  re- 
ferred to  that  it  would  have  been  a  simple  matter  to  say  so.  Therefore,  in 
absence  of  any  such  exclusion  and  in  view  of  the  terms  "physicians 
services,"  chiropractic  services  fall  within  the  meaning  of  the  term  as 
defined  in  Sec.  8(b)  of  the  statute. 

Robert  Morgan,  Attorney  General 
Donald  M.  Jacobs,  Staff  Attorney 

14  January  1969 

Subject:  Social  Services;  Records;  Duties  of  the  County  Auditor 

Requested  by:     Mr.  Robert  H.  Ward,  Assistant  Commissioner 
State  Department  of  Public  Welfare 

Conclusion:  A  county  auditor  is   required   by   G.S.    108-14.2   to   permit 

access  to  the  welfare  records  declared  by  G.S.  108-14.2  to 
be  public  records  regardless  of  the  announced  or  unan- 
nounced purposes  for  which  information  acquired  from  the 
records  will  be  used.  Persons  examining  the  records  may 
copy  them.  The  law  does  not  place  any  responsibility  upon 
the  auditor  or  any  other  county  official  for  advising  persons 
about  the  legal  prohibitions  concerning  uses  of  the  lists 
referred  to  in  G.S.  108-14.2.  Any  person  may  inspect  the 
records  regardless  of  his  county  of  residence. 

You  have  invited  my  attention  to  General  Statute  108-14.1  through  General 
Statute  108-14.5,  copies  of  which  are  being  attached  to  each  copy  of  this 
letter  for  convenient  reference,  and  you  have  requested  that  I  prepare  a 
guideline  for  use  by  county  government  officials  in  making  determinations 
as  to  the  proper  and  intended  use  of  lists  of  public  assistance  recipients. 
You  sent  me  a  copy  of  a  letter  from  Mr.  A.  Wight,  Director  of  Public 
Welfare  for  Craven  County,  in  which  Mr.  Wight  posed  the  following 
inquiries: 

"We  would  like  to  know  if  these  two  months  check  register  sheets 
should  still  be  considered  as  the  public  information  available  list 
to  be  retained  as  a  public  document  in  the  Auditor's  Office; 
secondly,  can  a  person  or  interest  group  or  representative  be  per- 
mitted to  copy  this  list.  Third,  what  instructions  should  the  staff 
of  the  Auditor's  Office  give  to  the  person  or  persons  requesting 
this  information  as  to  any  legal  prohibitions  against  the  use  of 
this  list  for  information,  and  fourth,  should  this  disclosure  of 
public  record  be  available  to  any  individual  coming  into  the  office 
of  the  Auditor  and  requesting  view  of  this." 

In  his  letter,  Mr.  Wight  mentioned  Section  500  of  the  Public  Assistance 
Manual  which  I  observe  includes  in  subparagraph  2  of  page  2,  for  example, 
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provisions  concerning  records  at  the  welfare  department.  The  Manual  pro- 
visions cannot,  of  course,  supersede  the  provisions  of  G.S.  108-14.1  through, 
G.S.  108-14.5  pertaining  to  welfare  records,  nor  do  I  perceive  that  they' 
purport  to  do  so.  My  response  in  this  instance  is  limited  to  the  subject  of: 
records  at  the  auditor's  office  as  are  the  inquiries  submitted  by  you  and 
Mr.  Wight. 

It  is  noted  that  G.S.  108-14.2  declares  the  records  required  to  be  filed  with 
the  auditor  to  be  public  records  and  requires  that  they  "shall  be  open  to 
public  inspection  at  all  times  during  the  regular  office  hours  of  said 
auditor."  And  it  appears  to  me  that  G.S.  108-14.4  is  so  worded  that  the 
prohibition  concerning  the  disclosure,  for  certain  purposes,  of  lists  of 
names  applies  to  lists  "derived  from  reports  provided  for  by  this  article",' 
and  not  the  act  of  the  auditor  in  permitting  the  initial  examination  of  the! 
records  in  his  office.  ! 

Therefore,  I  am  of  the  opinion  that  the  auditor  is  required  by  G.S.  108-14.2 
to  permit  access  to  the  records  declared  by  G.S.  108-14.2  to  be  public 
records  regardless  of  the  announced  or  unannounced  purposes  for  which 
information  acquired  from  the  records  will  be  used. 

Concerning  Mr.  Wight's  first  question  set  out  above,  of  course  you  will 
know  whether  the  check  register  sheets  are  still  being  used  to  provide  the 
lists  required  by  G.S.  108-14.1. 

In  answer  to  Mr.  Wight's  second  question,  since  the  lists  under  discussion; 
are   declared   by   the    statutes   described    above    to   be    public    records,    andi 
especially  in  view  of  the  wording  of  G.S.   108-14.4,  which  I  think  clearly! 
implies  that  the  lists  may  be  copied,  I  am  of  the  opinion  that  anyone  who 
wishes  to  copy  the  lists  may  do  so. 


In  answer  to  Mr.  Wight's  third  question,  I  am  of  the  opinion  that  the  law 
does  not  place  any  responsibility  upon  the  auditor  or  any  other  county 
official  for  advising  persons  about  the  legal  prohibitions  concerning  uses 
of  the  lists.  The  auditor  or  other  official  may,  if  he  wishes,  direct  the  at- 
tention of  persons  inspecting  or  copying  the  lists  to  G.S.  108-14.1  through 
G.S.  108-14.5.  I  think  that  if  and  when  inquiries  are  made  as  to  whether 
specified  uses  of  the  lists  will  constitute  a  violation  of  the  statutes,  the 
person  to  whom  the  inquiry  is  made  may  wish  to  suggest  to  the  inquiring 
persons  that  they  consult  an  attorney. 

In  answer  to  Mr.  Wight's  fourth  question,  since  the  lists  are  declared  by 
the  statutes  to  be  public  records,  any  person  may  inspect  them  regardless 
of  his  county  of  residence. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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n  August  1969 

Subject:  Social    Services;    Removal    of   a    Child    from   the    State    in 

Violation  of  a  Custody  Order 

Requested  by:     Mr.  John  Morton  . 

Attorney  at  Law 
On  behalf  of: 
Honorable  Fetzer  Mills 
District  Court  Judge 
20th  Judicial  District 

Question:  If  a  clerk  of  court  awards  custody  of  a  child  to  a  person, 

and  the  person  to  whom  custody  is  awarded  takes  the  child 
out  of  the  State  in  violation  of  a  restraining  order  issued 
by  the  district  court  succeeding  the  clerk,  may  the  person 
removing  the  child  from  the  State  lawfully  be  convicted 
of  a  violation  of  G.S.  14-320.1  which  makes  it  a  felony  to 
remove  a  child  under  the  age  of  16  years  from  the  State 
with  intent  to  violate  a  court  order  of  custody  ? 

Conclusion:  If  a  clerk  of  court  awards  custody  of  a  child  to  a  person, 

and  the  person  to  whom  custody  is  awarded  takes  the  child 
out  of  the  State  in  violation  of  a  restraining  order  issued 
by  the  district  court  succeeding  the  clerk,  the  person  re- 
moving the  child  from  the  State  may  lawfully  be  con- 
victed of  a  violation  of  G.S.  14-320.1  which  makes  it  a 
felony  to  remove  a  child  under  the  age  of  16  years  from 
the  State  with  intent  to  violate  a  court  order  of  custody. 

The  question  was  presented  by  telephone  on  August  26  by  Mr.  Morton 
who  advised  that  the  question  was  being  presented  on  behalf  of  Judge 
Mills. 

G.S.  14-320.1  is,  in  pertinent  part,  as  follows: 

"When  any  court  of  competent  jurisdiction  in  this  State  shall  have 
awarded  custody  of  a  child  under  the  age  of  sixteen  years,  it  shall 
be  a  felony  for  any  person  with  the  intent  to  violate  the  court 
order  to  take  or  transport,  or  cause  to  be  taken  or  transported, 
any  such  child  from  any  point  within  this  State  to  any  point  out- 
side the  limits  of  this  State  or  to  keep  any  such  child  outside  the 
limits  of  this  State." 

It  appears  that  the  taking  of  the  child  from  the  State  under  the  circum- 
stances described  in  the  question  is  a  violation  of  the  custody  order  in 
its  modified  state  and  that,  therefore,  such  taking  of  the  child  from  the 
State  is  a  violation  of  "the  court  order"  in  the  sense  that  the  words  "the 
court  order"  are  used  in  the  above  quoted  provision  of  G.S.  14-320.1. 
Hence  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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Subject: 

Requested  by: 

Question: 
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Social    Services;    Residence    Requirement    for    Receipt    of 

Benefits  Unenforceable  \ 

\ 

Mr.  Robert  H.  Ward,  Assistant  Commissioner 
State  Department  of  Social  Services 

What  effect  does  the  decision  in  the  United  States  Supreme 
Court  case  numbers  9,  33,  and  34  dated  April  21,  1969, 
have  upon  durational  residence  requirements  in  the  North 
Carolina  statutes  pertaining  to  public  assistance  programs? 

Conclusion:  The  United  States  Supreme  Court  decision  referred  to  in 

the  question  renders  unenforceable  the  requirement  found 
in  G.S.  108-24(6),  G.S.  108-25(3),  and  G.S.  108-38(1)  to 
the  effect  that  residence  in  North  Carolina  for  a  period  of 
one  year  is  an  eligibility  requirement  for  aid  to  the  agedi 
and  disabled  or  aid  to  families  with  dependent  children  as-! 
sistance. 

The  question  was  raised  initially  in  a  memorandum  from  Mr.  Ward  dated 
April  24,  1969. 

An  opinion  by  the  Attorney  General  dated  29  April  1969,  concerning  the 
one  year  durational  residence  requirements  then  in  effect  was  in  accord 
with  the  conclusion  stated  above.  A  current  opinion  was  requested  by  Mr. 
Ward  because  when  Chapter  108  of  the  General  Statutes  was  recodified 
in  1969,  the  durational  residence  requirement  remained  in  the  law  as  set 
forth  in  the  statutes  cited  in  the  conclusion  above,  and  federal  officials 
suggested  that  a  current  opinion  be  obtained  for  the  purpose  of  their 
deliberations  as  to  whether  the  State  social  services  plan  is  in  conformity 
with  federal  requirements. 

The  substance  of  the  residence  requirements  in  current  North  Carolina! 
Statutes  is  not  materially  different  from  those  in  existence  when  thej 
opinion  of  29  April  1969  was  written.  Hence  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 

R.  S.  Weathers, 

Assistant  Attorney  General 


15  December  1969 

Subject:  Social  Services;   Solicitation;   Licensing  of  Public  Solicita- 

tion;    Applicability     of     Solicitation     Statutes     to     StateJ 
Agencies  and  Personnel 

Requested  by:     Colonel  Clifton  M.  Craig,  Commissioner 
State  Department  of  Social  Services 
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Question:  Are  entities  or  persons  or  groups  of  persons  having  the 

status  of  state  or  quasi-state  institutions,  agencies,  organi- 
zations, or  full-  or  part-time  employees  exempt,  by  virtue 
of  such  status,  from  the  provisions  of  Part  1  of  Article  3  of 
Chapter  108  of  the  General  Statutes  entitled  "Licensing 
of  public  solicitation"  ? 

Conclusion:  Entities  or  persons  or  groups  of  persons  having  the  status 

of  state  or  quasi-state  institutions,  agencies,  organizations, 
or  full-  or  part-time  employees  are  not  exempt,  by  virtue  of 
such  status,  from  the  provisions  of  Part  1  of  Article  3 
of  Chapter  108  of  the  General  Statutes  entitled  "Licensing 
of  public  solicitation". 

The  question  stated  above  was  presented  in  a  memorandum  dated  October 
28,  1969  from  Commissioner  Craig. 

It  does  not  appear  that  there  is  any  provision  of  law  providing  for  the 
exemption  as  alluded  to  in  the  question.  Hence  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 

17  October  1969 


Subject:  Social   Services;    State   and   County  Departments   of;    Fur- 

nishing Information  to  a  Social  Service  Agency  or  Ex- 
change for  Purposes  of  a  Survey 

Requested  by:     Mr.  John  Blackwell,  Jr. 

Special  Attorney  for  the  Cumberland  County 
Department  of  Social  Services 

Question:  May  a  county  department  of   social   services   give   to   the 

North  Carolina  United  Community  Services,  Inc.  the  names, 
addresses,  sex,  birthdates  and  other  information  concerning 
all  children  in  the  county  who  are  receiving  aid  to  families 
with  dependent  child  benefits  when  the  information  so 
furnished  is  to  be  used  for  a  survey  of  the  various  types 
of  services  to  children  in  the  county  ? 

Conclusion:  If  a  proposed  survey,  by  North  Carolina  United  Community 

Services,  Inc.,  of  all  services  available  to  children  in  a 
county  is  desired  by  a  county  department  of  social  services 
or  the  State  Department  of  Social  Services,  based  upon  a 
reasonable  expectation  that  information  useful  in  the  ad- 
ministration of  a  State  program  or  programs  of  public 
assistance  will  be  furnished  to  the  State  or  the  county  de- 
partment of  social  services  as  a  result  of  the  survey,  the 
county  department  of  social  services  may  lawfully  furnish 
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to  North  Carolina  United  Community  Services,  Inc.  all 
necessary  information,  for  purposes  of  the  survey,  per- 
taining to  children  in  the  county  who  are  receiving  aid 
to  families  with  dependent  children  benefits,  including  but 
■  '■    ■  ";,'  without    limitation    to    their    names,    addresses,    sex,    and 

birthdates. 

The  question  was  raised  in  a  letter  dated  October  6,  1969  from  Mr.  John 
Blackwell,  Jr.,  Special  Attorney  for  the  Cumberland  County  Department 
of  Social  Services. 

G.S.  108-45  provides,  in  pertinent  part,  that  it  shall  be  unlawful  for  any 
person  to  obtain,  disclose  or  use,  .  .  .  any  list  of  names  or  other  informa- 
tion concerning  persons  applying  for  or  receiving  public  assistance  .  .  . 
except  for  purposes  directly  connected  with  the  administration  of  the 
programs  of  public  assistance  in  accordance  with  the  rules  and  regulations 
of  the  State  Board  (of  Social  Services).  The  rules  of  the  State  Board, 
page  three,  section  500  of  the  North  Carolina  Public  Assistance  Manual, 
contain  paragraph  six  as  follows : 

"Nothing  contained  in  the  law  or  in  these  regulations  shall  be 
construed  to  prevent  clearance  with  a  local  social  service  ex- 
change, other  recognized  social  service  agencies  from  which  an 
applicant  or  recipient  has  requested  service  or  from  which  service 
is  being  requested,  or  the  field  offices  of  Old-Age  and  Survivors 
Insurance." 

It  appears  from  an  examination  of  the  attached  articles  of  amendment  on 
file  in  the  office  of  the  Secretary  of  State  that  North  Carolina  United 
Community  Services,  Inc.  is  a  social  services  agency  and  a  social  services 
exchange.  And  if  the  State  or  county  department  of  social  services  desires 
that  the  proposed  survey  be  made  to  obtain  the  results  of  the  survey  for 
use  in  the  administration  of  public  assistance,  it  appears  that  information 
furnished  to  the  North  Carolina  United  Community  Services,  Inc.  would 
be  information  disclosed  for  purposes  directly  connected  with  the  ad- 
ministration of  the  programs  of  public  assistance  within  the  meaning  of 
G.S.  108-45.  Hence  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
':  ,  R.  S.  Weathers,  Staff  Attorney 


9  May  1969 

Subject:  Social  Services;  State  Board  of  Public  Welfare;   Contracts 

With  Private  Organizations;  Contracts  With  Organizations 
Described  in  Chapter  57  of  the  General  Statutes;  Authority 
of  the  Board  to  Pay  for  Services 

Requested  by:     Mr.  Clifton  M.  Craig 

Commissioner  of  Public  Welfare 
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Questions:  Provided  that  no  provision  of  law  to  the  contrary  is  en- 

acted, will  the  State  Board  of  Public  Welfare  have  au- 
thority to  pay  for  services  which  it  contracts  for,  and 
will  the  Board  have  authority  to  contract  with  organiza- 
tions governed  by  Chapter  57  of  the  General  Statutes,  if 
a  new  G.S.  108-4(2)  is  enacted  as  follows: 

"To  authorize  the  making  of  arrangements  and 
contracts  with  other  State  agencies  or  private 
organizations  or  units  of  local  governments,  where- 
by such  agencies,  organizations  or  units  provide 
services  or  act  as  the  agents  of  the  Board  in 
providing  any  of  the  services  authorized  by  this 
chapter." 

Conclusions:  The  Board  will  have  power  to  make  payments  for  services 

contracted  for,  and  will  have  authority  to  contract  with 
organizations  governed  by  Chapter  57  of  the  General 
Statutes,  under  the  provisions  of  the  proposed  new  G.S. 
108-4(2)  if  and  when  it  is  enacted,  provided  no  provision 
of  law  is  enacted  to  the  contrary  in  some  other  statute. 

The  questions  were  raised  in  a  letter  of  April  30,  1969  from  Mr.  John 
Alexander  McMahon  to  Commissioner  Craig,  and  in  Commissioner  Craig's 
memorandum  of  May  7  to  this  office. 

Since  by  definition  a  contract  includes  a  valid  consideration  on  the  part 
of  each  of  the  contracting  parties,  it  appears  that  authority  for  payment 
for  services  is  necessarily  implied  by  the  proposed  new  provisions  of  G.S. 
108-4(2).  And  an  examination  of  Chapter  57  of  the  General  Statutes 
reveals  that  the  organizations  referred  to  therein  are  private  organizations. 
Hence  the  conclusions  stated  above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


18  April  1969 
Subject: 

Requested  by: 

Questions: 


Social  Services;  Support,  Enforcement  of;  Special  County 
Attorney;  Duties 

Mr.  Arthur  Donaldson,  Prosecutor 
Rowan  County  Court 

(1)  If  a  special  county  attorney  (welfare  attorney)  has 
been  appointed  as  provided  by  statute,  is  it  his  duty  to 
prosecute  all  nonsupport  matters  under  Article  40,  Chapter 
14,  of  the  General  Statutes,  as  well  as  all  those  matters 
pertaining  to  bastardy  proceedings  under  Chapter  49  of 
the  General  Statutes  ? 

(2)  If  a  special  county  welfare  attorney  is  appointed, 
does  this  appointment  relieve  the  county  prosecutor  of 
prosecuting  the  matters  referred  to  in  question  1  ? 
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(3)  If  the  prosecutor  is  not  relieved  of  these  duties,  must 
the  county  commissioners  provide  additional  compensation 
or  make  special  arrangements  with  the  county  prosecutor 
for  the  performance  of  these  duties  as  outlined  in  G.S. 
108-14.01? 

Conclusions:  The  authority  conferred  upon  the  special  county  attorney 
under  G.S.  108-14.02  does  not  relieve  the  county  prosecutor 
from  prosecuting  criminal  cases  under  Article  40,  Chapter 
14  or  Chapter  49  of  the  General  Statutes.  The  special 
county  attorney  is  merely  authorized  to  appear  as  special 
prosecutor,  G.S.  108-14.02(3),  and  in  cooperation  with  the 
solicitor,  G.S.  108-14.02(4).  The  intent  of  the  statutes, 
apparently,  is  for  the  special  county  attorney  to  appear  as 
special  prosecutor  in  such  cases,  to  make  necessary  in- 
vestigations, institute  actions,  prepare  the  case  and  assume 
-J  the  primary  reponsibility,  in  cooperation  with  the  solicitor, 

to  see  that  such  cases  are  prosecuted  in  the  county. 

The  county  prosecutor  would  not  be  entitled  to  any  ad- 
ditional compensation  for  appearing  in  the  non-support 
and  bastardy  proceedings  unless  the  county  board  of  com- 
missioners, in  lieu  of  appointing  a  special  county  attorney, 
designated  the  prosecutor  as  special  county  attorney  and 
provided  for  additional  compensation  as  authorized  in 
G.S.  108-14.01. 

Under  the  Uniform  Reciprocal  Support  Act,  Chapter  52A  of  the  General 
Statutes,  it  is  the  duty  of  the  prosecutor  to  appear  on  behalf  of  the 
plaintiff  in  such  proceedings.  See  G.S.  52A-10.1  and  G.S.  52A-12. 

The  solicitor  is  likewise  charged  with  the  duty  of  prosecuting  criminal 
actions  instituted  under  Chapter  14,  relating  to  non-support  and  abandon- 
ment, and  Chapter  49,  entitled  "Bastardy  " 

In  Hill  V  Stansbury,  223  N.C.  193,  Stacy,  C.  J.,  wrote  as  follows: 

"  *It  is  a  well  settled  rule,  that  a  person  accepting  a  public  office 
with  a  fixed  salary,  is  bound  to  perform  the  duties  of  the  office  for 
the  salary.  He  cannot  legally  claim  additional  compensation  for 
the  discharge  of  these  duties,  even  though  the  salary  may  be  a 
very  inadequate  remuneration  for  the  services.  Nor  does  it  alter 
the  case  that  by  subsequent  statutes  or  ordinances  his  duties  are 
increased  and  not  his  salary.  His  undertaking  is  to  perform  the 
duties  of  his  office  whatever  they  may  be  from  time  to  time  during 
his  continuance  in  office  for  the  compensation  stipulated — whether 
these  duties  are  diminished  or  increased.  Whenever  he  considers 
the  compensation  inadequate,  he  is  at  liberty  to  resign' — Potts,  J., 
in  Evans  v  City  of  Trenton,  24  N.J.  764." 

Although  the  introductory  sentence  of  G.S.  108-14.02  uses  the  mandatory 
word   "shall,"   the   enumerated    subsections   are   not   written   in   mandatory 
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terms,  but  in  terms  of  enabling'  authority.  Apparently  the  General  Assembly 
recognized  that  the  various  proceedings  referred  to  in  this  section  were, 
in  some  counties,  imposing  extraordinary  work  on  solicitors;  thus,  this 
method  of  giving  assistance  was  enacted.  The  Act  does  not  relieve  the 
solicitor  of  his  duties  in  these  areas  of  law,  but  when  a  special  county 
attorney  is  appointed  to  perform  these  duties,  it  would  seem  that  he 
would  be  primarily  responsible  for  proceedings  under  the  Reciprocal 
Support  Act  and  for  investigating,  preparing,  instituting  and  appearing  as 
special  prosecutor  in  bastardy  and  non-support  actions  under  Chapter  14 
and  Chapter  49. 

Of  course,  should  the  county  commissioners,  in  lieu  of  appointing  a  special 
attorney,  designate  the  solicitor  as  special  county  attorney  to  perform 
these  functions,  then  the  commissioners,  under  G.S.  108-14.01,  may  provide 
additional  compensation  to  the  solicitor  for  such  services. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


18  April  1969 
Subject: 


Social  Services;  Support;  Responsibility  for  Initiating  Uni- 
form Reciprocal  Enforcement  of  Support  Actions;  Special 
County  Attorneys 


Requested  by:     Mr.  Harley  B.  Gaston,  Jr. 
Gaston  County  Attorney 

Question:  Does    Gaston    County    have    any    responsibility    to    provide 

for  the  filing  of  an  action  under  the  Uniform  Reciprocal 
Enforcement  of  Support  Act  set  forth  in  Chapter  52A  of 
the  General  Statutes  except  to  the  extent  that  provisions 
may  be  made  for  the  filing  of  such  actions  under  G.S. 
108-14.01  and  G.S.  108-14.02  relating  to  special  county 
attorneys  ? 

Conclusion:  The    statutes    do    not    place    any    responsibility    upon    the 

counties  for  preparation  and  filing  of  actions  referred  to 
in  the  question  above  except  to  the  extent  provided  for 
by  the  county  commissioners  and  the  county  board  of 
public  welfare  in  accordance  with  the  provisions  of  G.S. 
108-14.01  and  G.S.  108-14.02. 

The  question  was  raised  in  a  letter  dated  March  3,  1969  by  Gaston  County 
Attorney  Harley  B.  Gaston,  Jr. 

A  county  does  not  have  any  responsibility  to  provide  for  the  preparation 
and  filing  of  Uniform  Reciprocal  Enforcement  of  Support  actions,  there 
being  no  requirement  for  such  preparation  and  filing  in  Chapter  52A  or 
elsewhere  in  the  General  Statutes,  except  to  the  extent  that  the  board  of 
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county  commissioners  and  the  county  board  of  public  welfare  in  any  given 
county  have  provided  for  the  preparation  and  filing  of  such  support  actions 
by  appointing  a  special  county  attorney  under  the  provisions  of  G.S. 
108-14.01  and  who  has  the  duties  prescribed  under  G.S.  108-14.02. 


20  August  1969 
Subject: 


Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


Social  Services;  Support;  Uniform  Reciprocal  Enforcement 
of  Support  Act;  Style  of  Case  Showing  the  Mother  as 
Complainant,  the  Dependent  Children  Being  Identified  in 
the  Body  of  Document  Filed  With  the  Court;  Order  of 
Support 

Requested  by:     Solicitor  W.  H.  S.  Burgwyn,  Jr. 

Question:  In   a   proceeding   under   the    Uniform    Reciprocal    Enforce- 

ment of  Support  Act  (Chapter  52A),  when  it  appears  f rom  i 
an  examination  of  all  documents  transmitted  to  the  North 
Carolina  court  in  accordance  with  the  Act  that  the  support 
is  being  sought  for  minor  dependents  identified  in  the 
complaint,  is  it  lawful  for  a  North  Carolina  court  to  order 
.   ,  ■  support  payments  for  the  minor  dependents  although  their 

names  do  not  appear  in  the  style  of  the  case  and  the 
mother  of  the  dependent  children  is  identified  on  the  com- 
plaint as  the  complainant? 

Conclusion:  In   a   proceeding    under   the    Uniform    Reciprocal    Enforce- 

ment of  Support  Act  (Chapter  52A),  when  it  appears  from 
an  examination  of  all  documents  transmitted  to  the  North 
I  I.  ■■'  Carolina  court  in  accordance  with  the  Act  that  the  support 

is  being  sought  for  minor  dependents  identified  in  the  com- 

'         .    -  plaint,   it   is   lawful   for   a   North   Carolina   court   to   order 

'■  support  payments  for  the  minor  dependents  although  their 

names  do  not  appear  in  the  style  of  the  case  and  the 
mother  of  the  dependent  children  is  identified  on  the  com- 
plaint as  the  complainant. 

The  question  was  raised  by  Solicitor  Burgwyn  by  telephone  on  or  about 
July  15,  1969. 

G.S.  52A-10.2  provides  that  "A  complaint  on  behalf  of  a  minor  obligee  may 
be  brought  by  a  person  having  legal  custody  of  the  minor  without  ap- 
pointment as  next  friend."  Under  the  circumstances  described  in  the 
question,  it  appears  that  the  complaint  "is  on  behalf  of"  the  minor  de- 
pendent children  whether  or  not  they  are  specifically  identified  as  "parties" 
or  whether  they  are  named  in  the  style  of  the  case.  Hence  the  conclusion 
stated  above. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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!3  April  1969 

Subject:  Social  Services;   Tubercular  Patients  Committed;   Payment 

by  a  County  for  Care  of  Persons  so  Committed 

Requested  by :     Mr.  Robert  H.  Ward 

Assistant  Commissioner 

North  Carolina  Department  of  Public  Welfare 

Question:  When  a  tubercular  person  is  convicted  of  one  of  the  viola- 

tions described  in  G.S.  130-114  and  as  a  result  the  person 
is  committed  by  the  court  to  McCain  Sanatorium,  must 
the  county  of  legal  residence  of  the  committed  person  pay, 
for  the  care  of  such  person,  the  fee  established  for  welfare 
or  indigent  patients  although  the  person  committed  may 
have  an  income  of  $40  per  month  in  social  security 
benefits  ? 

Conclusion:  Because  of  a  provision  in  G.S.  130-114,  the  established  fee 

for  indigent  persons  or  welfare  patients  must  be  paid  by 
the  county  for  the  care  of  a  person  committed  by  the 
court  to  McCain  Sanatorium  although  the  person  com- 
mitted may  have  some  income. 

G.S.  130-114  is,  in  pertinent  part,  as  follows: 

"The  county  of  legal  residence  of  such  committed  person  shall  be 
responsible  for  the  regularly  established  fee  for  indigent  or  wel- 
fare patients  and  shall  be  responsible  for  this  fee  during  the 
patient's  period  of  hospitalization  in  the  prison  division  of  the 
North   Carolina   Sanatorium  located   at  McCain,   North   Carolina." 

In  view  of  the  provision  of  G.S.  130-114  quoted  above,  when  a  tubercular 
person  is  convicted  of  one  of  the  violations  described  in  G.S.  130-114  and  as 
a  result  the  person  is  committed  by  the  court  to  McCain  Sanatorium,  the 
county  of  legal  residence  of  the  committed  person  must  pay,  for  the  care 
of  such  person,  the  fee  established  for  welfare  or  indigent  patients  although 
the  person  committed  may  have  an  income  of  $40  per  month  in  social 
security  benefits. 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


3  July  1969 
Subject: 
Requested  by: 

Question: 


Social  Services;   Work  Incentive  Program;    Mandatory 

Mr.  Robert  H.  Ward,  Assistant  Commissioner 
State  Department  of  Social  Services 

Is  the  operation  of  the  work  incentive  program  provided 
for  by  G.S.  108-39.1  (Chapter  739,  Session  Laws  of  1969) 
and  provided  for  in  the  Federal  Social  Security  Act,  man- 
datory upon  the  State  and  counties  effective  July  1,  1969? 
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Conclusion:  The  operation  of  the  work  incentive  program  provided  for 

by  G.S.  108-39.1  and  provided  for  in  the  Federal  Social 
Security  Act  is  mandatory  upon  the  State  and  counties 
effective  July  1,  1969. 

The  opinion  was  requested  in  a  memorandum  from  Mr.  Ward  dated! 
July  2,  1969. 

G.S.  108-23  is  as  follows: 

"Creation  of  programs. — The  following  programs  of  public  as- 
sistance are  hereby  established,  and  shall  be  administered  by  the 
county  departments  of  social  services  under  policies  adopted  by 
the  State  Board  of  Social  Services  and  under  the  supervision  of  the 
State  Department  of  Social  Services:  (1)  aid  to  the  aged  and 
disabled;  (2)  aid  to  families  with  dependent  children;  (4)  general 
assistance;   (4)  medical  assistance,  and  (5)  foster  home  fund." 

G.S.  108-39.1  (a)  and  (b)  are  as  follows: 

"(a)  The  provisions  of  Part  C  of  Title  IV  of  the  Federal  Social 
Security  Act  pertaining  to  the  work  incentive  program  for  recip- 
ients of  aid  to  families  with  dependent  children  assistance,  and 
the  benefits  thereunder,  are  hereby  accepted  and  adopted. 

"(b)  The  work  incentive  program  provided  for  by  this  section  is 
a  part  of,  and  subject  to  all  the  same  provisions  of  law  as,  the  aid 
to  families  with  dependent  children  program  provided  for  in  this 
Article;  except  that  in  the  case  of  inconsistent  provisions,  the 
provisions  of  this  section  shall  be  deemed  exceptions  to  other  pro- 
visions of  law  in  this  article." 

G.S.  108-4(4)  gives  the  State  Board  of  Social  Services  the  power  and  duty 
"To  adopt  policies  that  may  be  necessary  or  desirable  for  the  administra- 
tion of  the  programs  of  public  assistance  established  by  federal  legislation 
and  by  Article  2  of  this  Chapter." 

G.S.  108-5  is  as  follows: 

"Created. — There  is  hereby  created  the  State  Department  of  Social 
Services  which  shall  administer  the  programs  and  services  created 
by  this  article  according  to  federal  and  State  law  and  under  the 
policies  established  by  the  rules  and  regulations  of  the  State 
Board  of  Social  Services."  (Emphasis  added.) 

In  providing  for  the  present  provisions  of  Section  402(a)  (19)  of  the  Social 
Security  Act,  a  copy  of  which  is  attached  and  which  describes  some  of  the 
provisions  a  State  plan  for  aid  to  families  with  dependent  children  must 
contain.  Public  Law  90-248  includes  the  following: 

"(b)  Section  402(a)  of  such  Act  is  amended  by  adding  at  the  end 
thereof  before  the  period  the  following : 


^ 
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*;  (19)  provide — 

'(A)  for  the  prompt  referral  to  the  Secretary  of  Labor 
or  his  representative  for  participation  under  a  work  incentive 
program  established  by  part  C  of — 

'(i)  each  appropriate  child  and  relative  M^ho  has  at- 
tained age  sixteen  and  is  receiving  aid  to  families  with 
dependent  children. 

'(ii)  each  appropriate  individual  (living  in  the  same 
home  as  a  relative  and  child  receiving  such  aid)  who  has 
attained  such  age  and  whose  needs  are  taken  into  account 
in  making  the  determination  .  .  . 

'(iii)  any  other  person  claiming  aid  .  .  ." 

"(c)  (1)  The  amendment  made  by  subsection  (b)  shall  in  the 
case  of  any  State  be  effective  on  July  1,  1968,  or  if  a  statute  of 
such  State  prevents  it  from  complying  with  the  requirements 
of  such  amendment  on  such  date,  such  amendment  shall  with 
respect  to  such  State  be  effective  on  July  1,  1969;  except  such 
amendment  shall  be  effective  earlier  (in  the  case  of  any  State), 
but  not  before  April  1,  1968,  if  a  modification  of  the  State  plan 
to  comply  with  such  amendment  is  approved  on  an  earlier  date." 
(Emphasis  added.) 

G.S.  108-53 (a)  is  as  follows: 

"The  non-federal  share  of  the  annual  cost  of  each  public  assistance 
program  may  be  divided  between  the  State  and  the  counties  in  a 
manner  consistent  with  the  provisions  of  the  federal  Social  Security 
Act,  except  that  the  share  required  from  the  counties  may  not 
exceed  the  share  required  from  the  State." 

G.S.  108-56 (a)  is  as  follows: 

"Whenever  the  Commissioner  assigns  a  portion  of  the  non-federal 
share  of  public  assistance  expenses  to  the  counties  under  the  rules 
and  regulations  of  the  State  Board,  the  board  of  commissioners  of 
each  county  shall  levy  and  collect  the  taxes  required  to  meet  the 
county's  share  of  such  expenses." 

In  view  of  the  quoted  provisions  of  State  and  federal  statutes,  it  does  not 
appear  that  any  conclusion  other  than  that  stated  above  is  warranted. 


Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 
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SOIL  AND  WATER  CONSERVATION  DISTRICTS 

20  March  1969 

Subject:  Soil  and  Water  Conservation  Districts;    Authority  of  Soil 

and  Water  Conservation  Districts  to  Act  as  Vendor  of 
Particular  Products 

Requested  by:     Honorable  H.  A.  Smith,  Administrative  Officer  I 

North  Carolina  Soil  and  Water  Conservation  Committee  ; 

Question:  May  a  soil  and  water  conservation  district  act  as  a  vendor j 

to  land  occupiers,  within  the  district,  of  perforated  plastic 
tubing  if  the  tubing  is  to  be  used  for  conservation  pur- 
poses? 

Conclusion:  A  soil  and  water  conservation  district  has  the  authority  to 

serve  as  vendor  on  behalf  of  a  perforated  plastic  tubing 
company  for  the  purpose  of  making  available  to  its  land 
occupiers  within  their  district  plastic  tubing  and  other 
similar  products  that  will  assist  the  land  occupiers  to 
carry  on  a  conservation  program  which  will  cause  in- 
creased utilization  and  development  of  the  soil  and  water 
i       resources. 

Your  letter  of  January  24,  1969,  with  enclosures,  and  subsequent  telephone 
conversations,  set  forth  that  the  Buncombe  County  Soil  and  Water  Con- 
servation District  has  been  requested  to  serve  as  a  vendor  for  a  plastic 
tubing  company.  You  state  that  the  district  would  stock  and  store  the 
perforated  plastic  tubing  for  sale  to  its  land  occupiers  who  would  use  such 
material  for  conservation  work  on  those  lands  within  the  district.  The 
Buncombe  County  Soil  and  Water  Conservation  District,  through  its  Chair-j 
man,  by  letter  dated  January  10,  1969,  has  requested  an  interpretation 
of  the  matter.  j 

G.S.  139-8(5)  provides  that  a  soil  and  water  conservation  district  is  au- 
thorized to  make  available  to  land  occupiers  within  the  district,  agricul- 
tural and  engineering  machinery  and  equipment,  and  other  materials  and 
equipment  that  "will  assist  such  land  occupiers  to  carry  on  operations 
upon  their  lands  for  the  conservation  of  soil  resources  and  for  the  pre- 
vention and  control  of  soil  erosion  and  for  flood  prevention  or  the  con- 
servation, development,  utilization,  and  disposal  of  water  and  the  develop- 
ment of  water  resources." 

Therefore,  the  Buncombe  County  Soil  and  Water  Conservation  District, 
pursuant  to  this  authority,  may  participate  in  storing  and  selling  per- 
forated plastic  tubing  to  its  land  occupiers. 

,  >    ,         Robert  Morgan,  Attorney  General 

George  A.  Goodwyn, 
Assistant  Attorney  General 
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STATE  DEPARTMENTS,  INSTITUTIONS  &  AGENCIES 

28  January  1969 

Subject:  State  Departments,  Institutions,  &  Agencies;   Agriculture, 

Department    of;    Non-Applicability    of    "Handlers    Act"    to 
Poultry  "Grow-Out  Operations" 

Requested  by:     Honorable  James  A.  Graham 
Commissioner  of  Agriculture 

Question:  Does  the  "Unfair  Practices  by  Handlers  of  Farm  Products 

Act"  apply  to  Poultry  "Grow-out  Operations"? 

Conclusion:  The  "Unfair  Practices  by  Handlers  of  Farm  Products  Act" 

(Article  44,  Chapter  106  of  the  General  Statutes)  does  not 
apply  to  poultry  "grow-out  operations". 

The  facts  which  are  typical  of  a  poultry  "grow-out  operation"  are  as 
follows : 

A  corporation  or  individual  who  has  large  sales  for  poultry  (herein  after 
contractor)  will  engage  either  orally  or  in  writing  a  farmer  (hereinafter 
grower)  to  raise  chicks,  the  ownership  of  which  remains  in  the  contractor. 
The  chicks  are  placed  at  a  very  early  age,  perhaps  one  day  old,  in  broiler 
houses  owned  by  the  grower.  The  grower  furnishes  the  water,  fuel,  elec- 
tricity and  labor  necessary  to  raise  the  birds.  The  contractor  furnishes 
the  feed  and  medication  and  perhaps  the  litter  and  feed  bins.  When  the 
birds  reach  the  proper  size,  they  are  caught  and  hauled  to  market  by  the 
contractor.  The  grower's  compensation  is  based  on  one  or  more  of  several 
factors,  which  may  be  (1)  the  "at  farm  price";  or  (2)  a  mathem.atical 
formula  related  to  the  amount  of  feed  consumed  when  compared  with  the 
weight  of  the  birds;  or  (3)  a  price  per  bird  shipped. 

The  "Unfair  Practices  by  Handlers  of  Farm  Products  Act"  was  enacted  by 
the  General  Assembly  of  1941.  The  Act  provides,  in  part: 

"§106-496.     The    Board    of    Agriculture    is    hereby    authorized    to 
f  make  rules  and  regulations  necessary  to  protect  producers  of  farm 

products  from  loss  through  financial  irresponsibility  and  unfair, 
harmful  and  unethical  trade  practices  of  person,  firms  and  corpora- 
tions (hereinafter  referred  to  as  'handlers')  and  their  agents,  who 
incur  financial  liability  for  farm  products." 

"§106-497.  No  person  shall  act  as  a  handler  of  farm  products  on 
any  basis  except  a  cash  basis,  until  he  obtains  a  permit  from  the 
Commissioner  of  Agriculture.  The  Commissioner  of  Agriculture 
may  require  from  each  applicant  such  verified  information  as  he 
sees  fit  in  order  to  determine  the  applicant's  financial  responsibility 
and  reputation,  and  the  Board  may  make  rules  and  regulations  as 
to  issuing  permits." 
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"§106-498.  No  such  permit  shall  be  issued  to  any  handler  who  is 
not  operating  on  a  strictly  cash  basis  and  who  is  incurring  or  may 
incur  financial  liability  to  any  grower,  until  such  person,  firm,  or 
corporation  shall  furnish  to  the  Commissioner  of  Agriculture 
sufficient  and  satisfactory  evidence  of  their  ability  to  carry  out 
their  contract  or  furnish  a  satisfactory  bond  in  an  amount  not  less 
than  ten  thousand  dollars  ($10,000.00).  The  Commissioner  of  Agri- 
culture may  require  a  new  bond  or  additional  bonds  when  he  finds 
it  necessary  for  the  protection  of  the  producer.  Such  bonds  shall 
be  payable  to  the  State  in  favor  of  every  contract  producer  or 
consignor  of  farm  products,  and  shall  be  continued  upon  com- 
pliance with  all  the  provisions  of  this  article,  and  the  faithful  ful- 
fillment of  all  contracts,  and  for  the  faithful  accounting  for  and 
handling  of  produce  by  such  handler,  and  for  payment  to  the 
producer  of  the  net  proceeds  of  all  consignments  and  sales." 

It  is  true  that  G.S.  106-499  contains  the  following:  "No  handler  shall 
enter  into  any  written  contract  with  a  producer  in  North  Carolina,  for 
the  production,  delivery,  or  sale  of  farm  products,  until  he  files  with  the 
Commissioner  of  Agriculture  a  true  copy  of  the  contract  and  it  is  examined 
and  approved  by  the  Commissioner.  .  .  ."  (Emphasis  added.) 

However,  in  my  opinion  the  Act  contemplates  regulating  only  those  sales 
(see  G.S.  106-498  above)  where  the  grower  (farmer)  has  title  to  the 
product  and  is  transferring  title  to  the  handler  or  where  the  farmer  is 
transferring  to  the  handler  the  mere  possession  of  the  product  for  sale 
by  the  handler  as  agent  for  the  grower. 

I  have  carefully  reviewed  all  the  regulations  adopted  by  the  North  Caro- 
lina Board  of  Agriculture  (Article  2  of  Chapter  111  of  the  Rules,  Regula- 
tions, Definitions  and  Standards)  which  relate  to  the  Handlers  Act.  I  find 
nothing  in  these  Regulations  which  specifically,  or  by  implication,  would 
cover  a  poultry  "grow  out  operation".  In  fact,  Regulation  3-7(1)  indicates 
that  only  sales  are  covered:  "Handlers  who  encourage  the  production  of 
farm  products  and  make  contracts  to  buy  same,  and  who  may  incur 
financial  liability,  shall  procure  a  permit." 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


25  April  1969 

Subject:  State   Departments,   Institutions   &   Agencies;    Agriculture, 

Department  of;  State  Farm  Census  Act;  Release  of  Infor- 
mation Secured  by  Farm  Census 

Requested  by:     Mr.  John  L.  Reitzel 

Assistant  Commissioner  of  Agriculture 


Uu 
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Question:  Does    the    Department    of    Agriculture    have    authority    to 

disclose  information  received  as  a  result  of  a  farm  census 
taken  pursuant  to  Article  1,  Part  5  of  Chapter  106  of  the 
General  Statutes  ? 

Conclusion:  G.S.    106-25   prohibits    the   release    of   information    secured 

through  the  farm  census. 

In  a  letter  of  April  24,  it  was  stated  that  the  "Mecklenburg  County  tax 
supervisor  has  requested  the  North  Carolina  Department  of  Agriculture, 
in  behalf  of  Howze  and  Associates,  Inc.,  to  provide  him  with  a  list  of 
farms  and  farm  owners  in  the  county  as  determined  from  information 
collected  in  the  annual  state  farm  census  survey.  This  list  is  desired  for 
use  in  the  revaluation  of  property  currently  undei^vay  in  Mecklenburg 
County. 

"For  your  information  the  county  provides  from  its  tax  scrolls  a  complete 
listing  of  all  tract  owners  of  five  acres  or  more.  This  list  is  compiled  in 
farm  census  books  provided  for  that  purpose.  The  property  owners  in 
turn  report  to  the  farm  census  listers  information  about  utilization  of 
acreage  on  each  of  the  various  tracts.  From  information  provided  by  the 
property  owners,  the  determination  is  made  in  this  oflfice  as  to  whether  or 
not  a  tract  qualifies  as  a  farm  tract." 

G.S.  106-25  provides  the  procedure  for  securing  a  farm  census.  The  statute 
then  provides: 

"The  information  required  in  §§106-24  to  106-26  shall  be  held  con- 
fidential by  all  persons  having  any  connections  therewith  and  by 
the  Department  of  Agriculture." 

The  statute  makes  no  exceptions  so  as  to  permit  the  release  of  information 
by  the  Department  to  other  governmental  agencies,  departments  or  their 
agents. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


4  June  1970 
Subject: 


Requested  by: 


State  Departments,  Institutions,  &  Agencies;  Blind  Com- 
mission; Recommendation  that  if  Corrected  Vision  is  20/40 
or  If  Visual  Field  is  Abnormal  Patient  be  Referred  to 
Eye  Physician;  Right  of  Patient  to  Have  Free  Choice  as 
to  the  Services  of  Optometrist  or  Opthalmologist;  Consti- 
tutional Discrimination  on  the  Part  of  the  State  in  Favor 
of  One   Professional   Field  as   Against  Another 

Mr.  Grady  R.  Galloway 

Executive  Director 

North  Carolina  State  Commission  for  the  Blind 
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Question:  Is  it  lawful  and  valid  for  the  North  Carolina  State  Com- 

mission for  the  Blind  to  insert  or  place  on  its  medical  eye 
report  (Commission's  Form  BA-2)  the  following  language: 
"If  the  patient's  best  corrected  vision  in  either  eye  is 
20/40  or  less,  or  the  visual  field  is  abnormal,  it  is  recom- 
mended that  the  patient  be  referred  to  an  eye  physician."? 

Conclusion:  It  is  unlawful,  invalid  and  a  violation  of  a  patient's  free 

choice  to  insert  in  the  medical  eye  report  (Commission's 
Form  BA-2)  the  following  language:  "If  the  patient's  best 
corrected  vision  in  either  eye  is  20/40  or  less,  or  the  visual 
field  is  abnormal,  it  is  recommended  that  the  patient  be 
referred  to  an  eye  physician."  This  recommendation  vio- 
lates both  State  and  federal  statutes,  giving  the  patient  a 
free  choice  in  this  field  and  is  an  unconstitutional  dis- 
crimination in  favor  of  one  professional  field  as  against 
another,  and  such  language,  or  its  substance  or  equivalent 
language,  is  unlawful  and  void  and  should  not  be  used  by 
the  North  Carolina  State  Commission  for  the  Blind. 

In  his  statement  of  the  question  involved  the  Executive  Director  of  the 
North  Carolina  State  Commission  for  the  Blind  refers  to  a  letter  written 
by  this  office  on  August  26,  1969,  to  the  Attorneys  for  the  North  Carolina 
State  Optometric  Society,  Inc.  and  the  North  Carolina  State  Board  of 
Examiners  in  Optometry.  This  letter  discussed  in  some  detail  various  State 
statutes  relating  to  the  right  of  a  patient  to  have  a  free  choice  as  between 
the  services  of  an  optometrist  and  an  opthalmologist  and  also  discussed  the 
same  matter  as  guaranteed  by  the  federal  statutes  dealing  with  the  Social 
Security  Act  and  the  Vocational  Rehabilitation  Act.  The  views  and  ruling 
stated  in  our  letter  of  August  28,  1969,  referred  to  by  the  Executive 
Director  of  the  North  Carolina  State  Commission  for  the  Blind,  are  hereby 
approved,  re-affirmed  and  adopted  as  a  part  of  this  ruling. 

It  is  very  clear  that  both  the  State  statutes  and  the  federal  statutes  have 
affirmatively  stated  that  as  to  eye  or  visual  examinations  the  patient  needs 
to  have  a  free  and  untrammeled  choice  as  to  v/hether  or  not  he  or  she 
shall  be  examined  by  an  optometrist  or  an  opthalmologist. 

The  practice  of  optometry  and  the  examination  of  individuals  for  the 
practice  of  optometry  by  a  board  of  examiners  is  all  set  forth  in  Article  6 
of  Chapter  90  of  the  General  Statutes,  as  amended,  beginning  with  G.S. 
90-114.  It  is  interesting  to  note  that  the  original  statutes  appear  in 
Chapter  444  of  the  Public  Laws  of  1909.  In  1965,  the  General  Assembly 
enacted  Chapter  396,  Section  3,  of  the  Session  Laws  of  1965,  which  ap- 
pears as  G.S.  90-127.1  of  the  1969  Cumulative  Supplement  to  Volume  2C. 
This  statute  is  as  follows: 

"Sec.  90-127.1.  Free  choice  by  patient  guaranteed. — No  agency  of 
the  State,  county  or  municipality,  nor  any  commission  or  clinic, 
nor  any  board  administering  relief,  social  security,  health  in- 
surance or  health  service  under  the  laws  of  the   State  of  North 
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Carolina  shall  deny  to  the  recipients  or  beneficiaries  of  their  aid 
or  services  the  freedom  to  choose  the  provider  of  care  or  service 
which  are  within  the  scope  of  practice  of  a  duly  licensed  optom- 
etrist or  duly  licensed  physician  as  defined  in  this  chapter." 

Further  illustrating  this  point  of  view  and  the  positive  declarations  of 
the  General  Assembly  of  North  Carolina,  a  portion  of  the  third  paragraph 
of  G.S.  57-1  is  in  point.  The  third  paragraph  defines  the  term  "medical 
service  plan"  and  reads  as  follows: 

"The  term  'medical  service  plan'  as  used  in  this  chapter  includes 
the  contracting  for  the  payment  of  fees  toward,  or  furthering  of, 
medical,  obstetrical,  surgical,  and /or  any  other  professional  serv- 
ices authorized  or  permitted  to  be  furnished  by  a  duly  licensed 
physician,  except  that  in  any  plan  in  any  policy  of  insurance 
governed  by  this  chapter  that  includes  services  which  are  within 
the  scope  of  practice  of  a  duly  licensed  optometrist  and  a  duly 
licensed  physician,  then  the  insured  or  beneficiary  shall  have  the 
right  to  choose  the  provider  of  the  care  or  service,  and  shall  be 
entitled  to  payment  of  or  re-imbursement  for  such  care  or  service, 
whether  the  provider  be  a  duly  licensed  optometrist  or  a  duly 
licensed  physician  notwithstanding  any  provision  to  the  contrary 
contained  in  such  policy.  The  term  'medical  services  plan'  also  in- 
cludes the  contracting  for  the  payment  of  fees  toward,  or  further- 
ing of,  professional  medical  services  authorized  or  permitted  to 
be  furnished  by  a  duly  licensed  provider  of  health  services  licensed 
under  Chapter  90  of  the  General  Statutes." 

The  same  free  choice  is  provided  as  between  a  licensed  physician  and  a 
licensed  dentist. 

Further  showing  the  legislative  intent,  reference  is  now  made  to  sub- 
chapter VI,  Article  26,  Chapter  58  of  the  General  Statutes,  dealing  with 
accident  and  health  insurance.  G.S.  58-260  provides  as  follows: 

"Sec.  58-260.  Discrimination  forbidden;  right  to  choose  services 
of  optoTnetrist,  podiatrist,  dentist  or  chiropractor. — Discrimination 
between  individuals  of  the  same  class  in  the  amount  of  premiums 
or  rates  charged  for  any  policy  of  insurance  covered  by  this  sub- 
chapter or  in  the  benefits  payable  thereon,  or  in  any  of  the  terms 
or  conditions  of  such  policy,  or  in  any  other  manner  whatsoever, 
is  prohibited. 

"Whenever  any  policy  of  insurance  governed  by  this  chapter  pro- 
vides for  payment  of  or  re-imbursement  for  any  service  which  is 
within  the '  scope  of  practice  of  a  duly  licensed  optometrist  or  a 
duly  licensed  podiatrist,  or  a  duly  licensed  dentist,  or  a  duly 
licensed  chiropractor,  the  insured  or  other  persons  entitled  to 
benefits  under  such  policy  shall  be  entitled  to  payment  of  or  re- 
imbursement for  such  services,  whether  such  services  be  performed 
by  a  duly  licensed  physician  or  a  duly  licensed  optometrist,  or  a 
duly   licensed    podiatrist,    or    a    duly    licensed    dentist,    or    a    duly 
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licensed  chiropractor,  notwithstanding  any  provision  contained  in 
such  policy.  The  policyholder,  insured,  or  beneficiary  shall  have  the 
right  to  choose  the  provider  of  such  services  notwithstanding  any 
provision  to  the  contrary  in  any  other  statute."   (Emphasis  ours.) 

Reference  is  made  in  order  to  summarize  the  statutory  plan  to  the  follow- 
ing- sections  of  the  North  Carolina  statutes:  G.S.  57-1,  G.S.  58-260,  G.S. 
90-18,  G.S.  90-48.1,  G.S.  90-114  -  G.S.  90-128,  G.S.  90-202.1,  G.S.  90-270.3, 
G.S.  90-270.4.  Freedom  of  choice  as  between  the  practitioners  concerned 
where  the  scope  and  field  of  licensure  overlap  is  explicitly  set  forth  in 
G.S.  57-1,  G.S.  58-260,  G.S.  90-48.1,  G.S.  90-127.1  and  G.S.  90-202.1. 

In  referring  to  the  federal  statutes,  we  point  out  again  that  in  1950  the 
Congress  of  the  United  States  inserted  in  Title  X  of  the  Federal  Social 
Security  Act  the  following  language : 

"In  determining  whether  an  individual  is  blind,  there  shall  be  an 
examination  by  a  physician  skilled  in  diseases  of  the  eye  or  by 
an  optometrist,  whichever  the  individual  may  select."  (Emphasis 
ours.) 

Congress  again  considered  this  same  matter  by  subsequent  amendments 
to  the  Federal  Social  Security  Act  as  will  be  found  in  the  language  in 
Titles  XVI  and  XIX.  The  amendments  to  the  Vocational  Rehabilitation  Act 
of  1968  plainly  set  forth,  as  follows : 

".  .  .  Vocational  Rehabilitation  services  include  .  .  .  (iv)  eyeglasses 
and  visual  services  prescribed  by  a  physician  skilled  in  diseases 
of  the  eye  or  by  an  optometrist  .  .  .". 

The  Senate  Report  of  the  above  amendment  clarified  the  term  "visual 
services"  as  shown  on  page  7  of  Senate  Report  1309,  which  is  as  follows: 

,  "...  Eyeglasses  and  visual  services  as  prescribed  by  a  physician 
skilled  in  diseases  of  the  eye  or  by  an  optometrist  are  specified 
as  vocational  rehabilitation  services.  Visual  services  include 
vision  training  and  services  essential  to  the  examination,  prescrip- 
tion and  provision  of  contact  lenses,  and  other  special  visual 
aids " 

In  conformity  with  the  Federal  Social  Security  Act  the  General  Assembly 
of  North  Carolina  amended  G.S.  111-14  so  that  in  part  it  reads  as  follows: 

".  .  .  signed  by  a  reputable  physician  licensed  to  practice  medicine 
in  the  State  of  North  Carolina  and  who  is  actively  engaged  in 
the  treatment  of  diseases  of  the  human  eye,  or  by  an  optometrist, 
whichever  the  individual  may  select,  to  the  effect  that  the  ap- 
plicant is  blind  or  that  his  or  her  vision  with  glasses  is  so  de- 
fective as  to  prevent  the  performance  of  ordinary  activities  for 
which  eyesight  is  essential.  .  .  ."    (Emphasis  ours.) 

The  use  of  the  language  "It  is  recommended  that  the  patient  be  referred 
to  any  eye  physician"  is  but  a  subtle  and  designed  attempt  to  state  an 
order  by  an  administrative  body  in  the  sweet  and  evasive  language  of  a 
recommendation.  Employees  of  the  North  Carolina  State  Commission  for 
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the  Blind,  as  well  as  any  other  persons  that  may  be  concerned  in  the 
visual  processes,  will  know  what  this  means  and  that  it  is  the  equivalent 
of  a  positive  order.  No  criticism  of  opthalmologists  is  intended,  but  it  is 
clear  that  in  the  examination  of  the  eyes  this  language  is  intended  to 
favor  their  professional  field  whereas  the  language  of  the  statutes,  both 
State  and  federal,  clearly  declare  that  neither  the  State  nor  its  agencies 
shall  tip  the  scales  in  favor  of  any  professional  field  licensed  to  do  the 
professional  work  under  examination. 

The  use  of  the  language  under  examination  in  the  form  of  a  recommen- 
dation is  questionable  as  to  other  features.  For  example:  It  is  debatable 
whether  a  corrected  vision  of  20/40  is  reasonably  and  rationally  related  to 
a  positive  disease  of  the  eye  but  in  view  of  the  reasons  expressed  in  this 
letter  it  is  not  necessary  to  explore  these  aspects. 

Last  of  all,  it  is  an  unconstitutional  discrimination,  in  view  of  the  statutes 
above  quoted,  for  a  State  agency  to  favor  any  professional  group  licensed 
to  perform  services  in  th  same  field.  This  raises  serious  questions  under 
the  equal  protection  of  the  law  clause  of  the  Federal  Constitution  and  also 
j  the  law  of  the  land  clause  of  the  North  Carolina  Constitution.  It  is  un- 
doubtedly an  unconstitutional  discrimination  for  the  State  to  throw  its 
weight  into  the  scales,  as  well  as  an  agency  of  the  State,  where  the  in- 
dividual has  so  clearly  been  given  the  right  to  make  his  own  choice  in  a 
field  covered  by  two  licensed  professions.  The  language,  therefore,  as  to 
the  recommendation  quoted  on  page  2  of  your  letter,  and  also  quoted 
above  in  this  letter,  and  the  use  thereof  on  the  forms  of  the  State  Com- 
mission for  the  Blind,  is  illegal  and  contrary  to  law,  and  its  use  is  unlawful 
and  discriminatory.  You  should  not  use  this  language  or  any  other  lan- 
guage which  in  substance  is  equivalent  to  this  language  for  the  same  is 
contrary  to  law. 

Robert  Morgan,  Attorney  General 

11  August  1969 

Subject:  State   Departments,  Institutions,   &   Agencies;    Blind   Com- 

mission;  Voting;    Voting   Rights   of   Chairman;   Voting   by 
Proxy 

Requested  by:     Mr.  Grady  R.  Galloway,  Executive  Director 
State  Commission  for  the  Blind 

Questions:  (1)      May    a    member    of    the    State    Commission    for    the 

Blind  vote  by  proxy  at  a  Commission  meeting? 

(2)     What  are  the  voting  rights  of  the  Chairman? 

Conclusions:  (1)  A  member  of  the  State  Commission  for  the  Blind 
does  not  have  authority  to  vote  by  proxy  at  a  Commission 
meeting. 

(2)  The  Chairman  of  the  State  Commission  for  the  Blind 
has  one  vote,  and  only  one  vote,  on  any  question  before 
the  Commission. 
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The  statutes  do  not  specifically  deal  with  the  questions  presented  above. 
Therefore,  the  answers  must  be  determined  on  general  principles  of  law. 

The  following  was  stated  in  Ballard  v.  Charlotte,  235  N.C.  484,  at  488: 

"The  rule  of  statutory  construction  embodied  in  G.S.  12-3(2) 
provides  that  'all  words  purporting  to  give  a  joint  authority  to 
three  or  more  public  officers  or  other  persons  shall  be  construed 
as  giving  such  authority  to  a  majority  of  such  officers  or  other 
persons,  unless  it  shall  be  otherwise  expressly  declared  in  the  law 
giving  the  authority.'  Austin  v.  Helms,  65  N.C.  560." 

In  67  C.J.S.  395  and  396,  Officers,  Sec.  109,  the  following  is  stated: 

"Such  a  board  can,  as  a  rule,  act  officially  only  as  such  in  a  con- 
vened session  with  the  members  or  a  quorum  thereof  present,  al- 
though it  has  been  held  that  this  rule  applies  only  where  the  act 
to  be  performed  requires  the  exercise  of  discretion  and  judgment, 
and,  where  the  act  is  merely  ministerial  in  its  character,  it  may 
act  separately  and  need  not  be  convened  in  a  body  or  notified  so 
to  convene  for  that  purpose,  although  a  majority  must  concur  and 

unite  in  the  performance  of  the  act." 
« 

"Ordinarily,  a  membership  on  any  board  or  body  carries  with  it 
a  right  to  vote,  and  a  restriction  on  such  a  right  will  not  be 
extended  beyond  the  limitation  clearly  intended  to  be  imposed  by 
the  law,  rule,  or  other  creating  the  restraint.  Where  a  public  body 
is  asked  to  take  action,  a  tie  vote  is  equivalent  to  refusal  of  the 
action." 

From  the  above,  it  is  concluded  that  ordinarily,  a  Commission  member 
must  be  personally  present  in  order  to  cast  a  vote  at  a  meeting  of  the 
Commission. 

The  Chairman  has  one  vote  and  only  one  vote.  He  may  vote  or  may  abstain 
from  voting,  as  he  chooses.  He  may,  if  the  situation  arises  and  he  so 
chooses,  cast  a  vote  to  cause  a  tie.  However,  he  cannot  then  cast  a  second 
or  additional  vote  to  break  the  tie.  In  short,  the  Chairman's  voting 
privileges  are  the  same  as  any  other  member's. 

Robert  Morgan,  Attorney  General 
•  14;;,  Harry  W.  McGalliard, 

^^  Deputy  Attorney  General 

24  October  1968 

Subject:  State    Departments,    Institutions,    &    Agencies;    Bureau    oi 

Investigation;    Public   Records;    Authority   of  Clerk   of  the 
Superior  Court  to  Compel  Production  of  Records 

Requested  by:     Mr.  Myron  H.  McBryde,  Director 
State  Bureau  of  Investigation 
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Conclusion:  The  State  Bureau  of  Investigation  is  not  required  to  pro- 

duce records  and  documents  in  court  unless  ordered  to  do 
so  by  a  judge  of  a  court  of  competent  jurisdiction.  An 
order  of  a  clerk  of  any  of  these  courts  is  not  sufficient  to 
require  such  production. 

[Your  question  relates  to  the  subject  matter  of  investigations  made  by  the 
'State  Bureau  of  Investigation  and  your  policy  not  to  provide  expert  testi- 
mony in  other  than  criminal  cases  in  which  the  State  of  North  Carolina  is 
a  party  in  interest.  It  has  been  your  policy  te  permit  special  agent  per- 
sonnel, when  properly  subpoenaed,  to  testify  in  civil  matters  as  an  expert 
witness  in  civil  cases  arising  out  of  criminal  cases  already  tried  in  the 
courts  of  this  State.  You  ask  us  to  advise  you  as  to  the  validity  of  this 
policy,  and  you  also  ask  if  a  clerk  of  the  superior  court  has  legal  authority 
to  sign  an  order  requiring  the  production  of  records  and  documents  of 
the  State  Bureau  of  Investigation  for  use  in  matters  pending  before  a 
judge  of  a  court  of  competent  jurisdiction. 

The  power  of  the  State  Bureau  of  Investigation  and  the  types  and 
subjects  of  investigation  of  the  Bureau  are  set  forth  in  G.S.  114-12,  and 
we  here  quote  as  follows: 

"The  Division  shall  have  charge  of  and  administer  the  agencies 
and  activities  herein  set  up  for  the  identification  of  criminals,  for 
their  apprehension,  for  the  scientific  analysis  of  evidence  of  crime, 
and  investigation  and  preparation  of  evidence  to  be  used  in  criminal 
courts;  and  the  said  Bureau  shall  have  charge  of  investigation  of 
criminal  matters  herein  especially  mentioned,  and  of  such  other 
crimes  and  criminal  procedure  as  the  Governor  may  direct." 

The  Director  of  the  Bureau  and  his  assistants  are  given  the  same  power 
of  arrest  as  is  now  vested  in  the  sheriffs  of  the  several  counties,  and 
their  jurisdiction  shall  be  State-wide.  It  should  be  emphasized  that  the 
Division  gives  assistance  to  sheriffs,  police  officers,  solicitors,  and  the 
judges,  when  called  upon  by  them,  but  this  assistance  should  be  given 
at  the  request  of  the  Governor  and  according  to  his  direction  (see  G.S. 
114-14). 

As  to  the  records  and  evidence  collected  by  the  personnel  and  agents  of 
the  Division  (State  Bureau  of  Investigation)  we  quote  from  G.S.  114-15, 
as  follows: 

"All  records  and  evidence  compiled  by  the  Director  of  the  Bureau 
and  his  assistants  shall  not  be  considered  public  records  within 
the  meaning  of  Sec.  132-1,  and  following,  and  may  be  made  avail- 
able to  the  public  only  upon  an  order  of  a  court  of  competent 
jurisdiction.  Provided  that  all  records  and  evidence  collected  and 
compiled  by  the  Director  of  the  Bureau  and  his  assistants  shall, 
upon  request,  be  made  available  to  the  solicitor  of  any  district  if 
the  same  concerns  persons  or  investigations  in  his  district." 
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It  is  clear  from  the  provisions  of  Article  4  of  Chapter  114  of  the  General 
Statutes  that  the  investigations,  accumulation  of  records  and  documents, 
reports  and  the  preparation  of  evidence — in  fact,  the  complete  scope  ofj 
work  of  the  Division  is  limited  to  criminal  activities  and  the  field  of' 
criminal  law  and  procedure.  It  is  not  the  duty  of  the  Division  to  make 
investigations  and  prepare  evidence  and  reports  in  civil  cases  and  civil 
matters. 

We  do  not  know  of  any  exemption  or  any  legal  prohibition  against  issuing 
and  having  served  upon  any  of  your  agents  a  subpoena  for  his  appearance 
in  court.  However,  the  production  of  records  and  documents  of  the  Division 
or  Bureau  is  another  matter,  and,  as  you  will  see  from  the  above  quoted 
provision,  the  records  and  documents  of  the  Division  or  Bureau  can  only 
be  made  available  "upon  an  order  of  a  court  of  competent  jurisdiction." 
A  court  of  competent  jurisdiction  simply  means  a  court  that  has  jurisdic- 
tion and  authority  over  the  person  and  subject  matter  involved,  and  these 
terms  are  applicable  to  superior  courts  and  to  district  and  other  inferior; 
courts  if  they  act  within  the  scope  of  their  jurisdiction.  Neither  you  nor;;' 
your  agents,  therefore,  are  required  to  produce  any  records  or  documents! 
of  the  Division  in  any  court  unless  ordered  to  do  so  by  a  judge  of  a! 
court  of  competent  jurisdiction,  and  this  does  not  mean  the  clerk  of  any 
of  these  courts.  In  our  opinion  neither  clerks  of  superior  courts  or  of  any 
inferior  courts  to  the  superior  court  have  any  legal  authority  to  require 
you  or  any  of  your  agents  to  produce  any  records  or  documents  of  the 
Division  or  Bureau,  and  such  production  of  documents  or  records  must 
be  upon  the  express  order  of  a  judge  who  holds  and  presides  over  these 
courts.  It  would  seem  to  us,  therefore,  that  a  subpoena  duces  tecum  issued 
by  the  clerks  of  any  of  these  courts  would  not  be  sufficient  and  would  not 
require  you  or  your  agents  to  produce  in  court  any  records  or  documents 
of  the  Bureau  or  Division. 
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The  State  Bureau  of  Investigation  cannot  be  used  as  an  adjunct  or  aid  to 
parties  in  private  litigation  as  these  parties  are  required  to  furnish  their 
own  experts  and  to  develop  their  own  evidence.  We  believe  that  your 
policy  in  confining  the  use  of  agents  as  witnesses  to  cases  that  have  been 
investigated  by  the  Division  or  Bureau  in  a  criminal  case  where  the  State 
is  a  party  is  valid  and  proper.  We  further  believe  that  no  records  should 
be  produced  unless  ordered  by  the  judge  in  a  specific  order  and  that  the^ 
issuance  of  an  order  by  a  clerk  of  any  court  is  not  sufficient  and  is  not 
valid  authority  to  require  the  production  of  such  records  and  documents. 

T.  W.  Bruton,  Attorney  General 
Ralph  Moody, 
'  '      ■"■•■•-■  Deputy  Attorney  General 

28  July  1969 

Subject:  State     Departments,     Institutions,     &     Agencies;     Capital 

Building  Authority;  Architects  and  Engineers;  Selection  of 
Architects  and  Engineers  for  State  Agencies  and  Institu- 
tions 
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Requested  by:     Mr.  W.  L.  Turner 

Director  of  Administration 

Question:  What  State  agencies  and  institutions  fall  within  the  pur- 

view of  the  North  Carolina  Capital  Building  Authority  with 
the  respect  to  selection  of  architects  and  engineers? 

Conclusion:  Only  those  agencies  and  institutions  enumerated  in  Chapter 

112  of  the  1969  Session  Laws,  those  agencies  and  institu- 
tions desiring  Capital  Improvement  projects  in  the  City  of 
Raleigh  or  its  environs,  and  those  agencies  or  institutions 
which  specifically  so  request  to  the  North  Carolina  Capital 
Building  Authority  fall  within  the  purview  of  the  North 
Carolina  Capital  Building  Authority  with  respect  to  selec- 
tion of  architects  and  engineers. 

The  North  Carolina  Capital  Planning  Commission,  created  by  the  General 
Assembly  in  1965,  was  intended  to  plan  and  co-ordinate  Capital  improve- 
ment programs  for  State  agencies  in  the  City  of  Raleigh.  Its  powers  and 
duties  are  set  forth  in  G.S.  129-33  as  follows: 

"(1)  To  obtain  and  maintain  up-to-date  building  requirements 
for  State  governmental  agencies  in  the  City  of  Raleigh  and  its 
environs. 

"(2)  To  formulate  a  long-range  capital  improvement  program 
as  required  for  State  central  governmental  agencies  in  the  City 
of  Raleigh  and  its  environs  and  maintain  this  program  up-to-date. 

"  (3)      To  recommend  the  acquisition  of  land  as  required. 

"(4)  To  select  the  locations  for  State  government  buildings, 
monuments,  memorial  and  improvements  in  the  City  of  Raleigh 
and  its  environs. 

"(5)  To  submit  a  report  of  its  activities  to  each  session  of  the 
General  Assembly." 

The  North  Carolina  Capital  Building  Authority,  created  in  1967,  was 
intended  to  be  integrated  with  the  Capital  Planning  Commission.  Its 
powers  and  duties  are  enumerated  in  G.S.   129-42  as  follows: 

"(1)  To  select  and  employ  architects,  engineers,  and  other  con- 
sultants in  accordance  with  established  State  policy  to  plan  and 
supervise  the  construction  of  buildings  and  other  capital  improve- 
ment projects  in  accordance  tvith  plans  developed  by  the  North 
Carolina  Capital  Planning  Commission  for  those  projects  for 
which  the  North  Carolina  General  Assembly  may  make  appropria- 
tions ; 

"(2)  The  Department  of  Administration  shall  receive  bids  and 
with  the  approval  of  the  North  Carolina  Capital  Building  Authority 
award  the  contracts  for  the  construction  of  all  such  buildings  and 
projects ; 
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^     "(3)     To  submit  an  annual  report  of  its  activities   to  the   North 
Carolina  Capital  Planning  Commission; 

"(4)  To  submit  a  report  to  the  North  Carolina  Capital  Planning 
Commission  on  completion  of  all  major  projects." 

Thus  the  scope  of  the  activities  of  the  North  Carolina  Capital  Planning 
Commission  are  limited  to  "the  City  of  Raleigh  and  its  environs",  and,  as 
originally  created,  the  activities  of  the  North  Carolina  Capital  Building 
Authority  in  the  selection  and  employment  of  architects,  engineers  and 
other  consultants  was  limited  to  "the  construction  of  buildings  and  other 
Capital  improvement  projects  in  accordance  with  plans  developed  by  the 
North  Carolina  Capital  Planning  Commission".  Chapter  112  of  the  1969 
Session  Laws  entitled  "An  Act  to  provide  for  expansion  of  services  of  the 
North  Carolina  Capital  Building  Authority"  by  its  first  section  amended 
G.S.  129-42  by  adding  the  following  clause  at  the  end  thereof: 

"And  all  other  agencies  which  may  be  brought  under  this  article 
or  which  may  come  under  this  article  by  choice." 

Section  2  of  this  act  listed  a  number  of  agencies  and  institutions  for  which 
the  Capital  Building  Authority  was  to  exercise  the  powers  and  duties  set 
forth  in  G.S.  129-42.  Included  in  this  list  were  all  State  agencies  in  the 
City  of  Raleigh,  excepting  North  Carolina  State  University  and  Dorothea 
Dix  Hospital. 

Chapter  1157  of  the  1969  Session  Laws  entitled  "An  Act  to  provide  for 
selection  of  Engineers  and  Architects  for  the  design  of  Capital  Improve- 
ment projects  for  the  State  of  North  Carolina"  added  a  new  section  to 
be  designated  G.S.  129-42.2  reading  as  follows: 

"State  agencies  and  institutions  in  the  selection  of  architects  or 
engineers  shall  select  not  less  than  three  persons  or  firms  for  each 
project  to  be  designed  for  that  institution.  This  selection  of  not 
less  than  three  firms  or  individuals  shall  be  forwarded  to  the 
Director  of  the  Department  of  Administration,  and  the  final  selec- 
tion shall  be  made  from  this  group  by  the  North  Carolina  Capital 
Building  Authority". 

In  construing  what  is  meant  by  the  words  "State  agencies  and  institutions" 
as  used  in  this  section,  the  Act  must  be  read  in  context  with  the  other  pro- 
visions of  Chapter  129,  Article  7  of  the  General  Statutes,  into  which  it  is 
incorporated.  A  statute  must  be  read  contextually  with  reference  to  its 
subject  matter  and  objectives  to  ascertain  the  Legislature  intent.  See 
In  re  Dillingham,  257  N.C.  684  (1962).  The  North  Carolina  Capital  Build- 
ing Authority,  along  with  the  North  Carolina  Capital  Planning  Commis- 
sion, were  originally  limited  in  their  operations  to  Capital  improvement 
projects  in  the  City  of  Raleigh  and  its  environs.  Chapter  112  of  the  1969 
Session  Laws  expanded  the  powers  and  duties  of  the  Capital  Building 
Authority  to  include  specific  agencies  and  institutions  which  were  enumer- 
ated and  to  allow  other  agencies  and  institutions  to  avail  themselves  of 
services  of  the  Capital  Building  Authority  by  choice.  The  "State  agencies 
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and  institutions"  referred  to  in  Chapter  1157  of  the  1969  Session  Laws 
would  be  those  agencies  and  institutions  for  which  the  Capital  Building 
Authority  exercises  its  powers  and  duties  as  set  forth  in  the  other  sections 
of  Chapter  129,  Article  7  of  the  General  Statutes.  The  effect  of  this  act  is 
to  set  forth  a  procedure  for  the  selection  of  architects  and  engineers  to  be 
employed  in  planning  and  supervising  the  construction  of  buildings  and 
other  capital  improvement  projects  already  under  the  supervision  of  the 
Capital  Building  Authority.  This  act  would  not  have  the  affect  of  bringing 
within  the  purview  of  the  activities  of  the  Capital  Building  Authority,  any 
State  agencies  or  institutions  not  already  subject  thereto  by  virtue  of  the 
other  provisions  of  Chapter  129,  Article  7. 

Robert  Morgan,  Attorney  General 
Parks  H.  Icenhour, 
Assistant  Attorney  General 

24  February  1969 

Subject:  State  Departments,  Institutions,  &  Agencies;  Construction 

of  State  Building  on  State-Owned  Property;  Municipal 
Building  Permits 

Requested  by:     Mr.  F.  B.  Turner 

State  Property  Officer 

Question:  Does  a  contractor  who  is  constructing  a  building  for  the 

State  on  State  property  have  to  obtain  a  building  permit 
from  the  municipality  before  proceeding  with  his  constru- 
tion? 

Conclusion:  The  provisions  of  G.S.  143-135.1  clearly  indicate  that  the 

State  is  not  required  to  secure  a  building  permit  prior  to 
the  construction  of  a  State  building. 

The  facts  indicate  that  a  building  program  at  Winston-Salem  State  College 
has  been  delayed  for  a  period  of  three  weeks  because  of  the  failure  of 
the  City  of  Winston-Salem  to  issue  a  building  permit  to  the  contractor. 
There  is  some  doubt  as  to  whether  a  building  permit  is  required  from 
a  municipality  for  construction  at  a  State  institution. 

G.S.  143-135.1  provides:  "State  buildings  exempt  from  m,unicipal  building 
requirements ;  consideration  of  recomm^endations  by  municipalities. — Build- 
ings constructed  by  the  State  of  North  Carolina  or  any  agency  or  in- 
stitution of  the  State  under  plans  and  specifications  approved  by  the 
Department  of  Administration  shall  not  be  subject  to  inspection  by  any 
municipal  authoTrities  and  shall  not  be  subject  to  municipal  building  codes 
and  requirements.  Inspection  fees  fixed  by  municipalities  shall  not  be  ap- 
plicable to  such  construction,  except  where  inspection  by  municipal  au- 
thorities is  requested  by  the  owning  agency.  Municipal  authorities  may, 
however,  inspect  any  plans  or  specifications  for  any  such  construction 
and  all  recommendations  made  by  them  with  respect  thereto  shall  be  given 
careful  consideration  by  the  Department  of  Administration." 
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G.S.  160-126  requires  the  owner  of  property  to  secure  a  building  permit 
prior  to  construction  and  requires  the  local  building  inspector  to  inspect 
the  building  as  construction  progresses  and  after  construction  has  been 
completed. 

The  provisions  of  G.S.  143-135.1  clearly  indicate  that  the  State  Legislature 
intended  to  exempt  the  State  from  the  requirements  set  forth  in  G.S. 
160-126.  Therefore,  the  State  is  not  required  to  secure  a  building  permit 
from  municipal  authorities  prior  to  construction.  However,  under  G.S. 
143-135.1,  the  municipality  does  have  the  right  to  inspect  the  plans  and 
specifications  of  the  building  and  make  recommendations  thereon. 

Robert  Morgan,  Attorney  General 
Parks  H.  Icenhour, 
-      ,  Assistant  Attorney  General 

22  October  1969 

Subject:  State    Departments,    Institutions,    &    Agencies;    Contracts; 

Public  Bidding;  Exceptions 

Requested  by:     Mr.  J.  C.  Eagles,  Jr. 

Vice  Chancellor,  Finance 
University  of  North  Carolina 

Question:  Is  the  proposed  contract  with  a  hospital  service  company 

providing  for  specialized  management,  supervision  and 
training  of  the  Memorial  Hospital  housecleaning  em- 
ployees, and  the  furnishing  of  all  cleaning  supplies  in 
conflict  with  the  purchase  and  contract  laws  as  it  relates 
*•  to  supplies  ? 

Conclusion:  The    proposed     contract    for     the     furnishing     of    certain 

supervisors  and  training  services  and  certain  supplies  is 
not  in  conflict  with  the  purchase  and  contract  laws  as  it 
relates  to  supplies. 

In  a  letter  of  January  28,  1969  and  the  attached  file  the  facts  indicated 
that  a  contract  is  proposed  between  a  hospital  service  company  and  the 
University  of  North  Carolina  whereby  the  company  would  perform,  pri- 
marily, the  managing  and  supervising  functions  of  the  housekeeping  serv- 
ices in  the  hospital,  and  also  carry  on  a  training  program  utilizing  various 
training  aids  for  the  use  and  application  of  the  supplies.  Under  the  pro- 
visions of  the  proposed  contract  the  presently  employed  hospital  house- 
cleaning  personnel  would  remain  employees  of  the  University.  In  an 
opinion  of  10  February  1969,  it  was  advised  that  the  proposed  contract 
was  in  conflict  with  the  purchase  and  contract  laws  as  to  the  furnishing 
of  supplies.  However,  by  reason  of  new  facts  not  heretofore  considered, 
it  is  now  determined  that  the  proposed  contract  is  not  in  conflict  with 
purchase  and  contract  laws  as  it  relates  to  the  purchase  of  supplies. 
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It  appears  that  the  housecleaning  tasks  in  hospitals  are  more  specialized 
than  in  other  types  of  institutions,  as  it  is  necessary  to  control  the  ex- 
posure of  patients  to  extraneous  infection  or  contagious  diseases  as  well 
as  for  sanitation.  The  personnel  using  the  supplies  for  disinfecting  and 
sterilizing  the  facilities  require  a  certain  amount  of  training  in  their  use 
and  application.  The  various  cleaning  agents  and  germicidal  solutions 
which  can  be  purchased  are  different  in  their  content,  concentrations  and 
requirements  for  their  application.  The  lack  of  training  in  the  proper  use 
and  application  of  the  specialized  supplies  and  lack  of  supervisory  per- 
sonnel experienced  in  this  field  has  resulted  in  a  problem  not  easily  re- 
solved by  the  University. 

The  proposed  contractor,  a  hospital  service  company,  has  a  training  pro- 
gram for  housecleaning  personnel  based  upon  the  use  of  its  products 
which  are  designed  to  do  specific  jobs.  The  training  manuals,  films  and 
slides  used  in  the  training  program  are  based  upon  the  right  amount  of 
the  particular  product  designed  to  do  each  specific  task.  The  cleaning 
agents  are  highly  specialized  and  are  to  be  used  only  under  close  super- 
vision. The  specifications  of  each  of  the  specialized  products  are  unique 
and  while  some  are  available  by  other  manufacturers  in  differing  con- 
centrations and  differing  requirements  for  their  applications,  other  such 
like  products  of  the  company  are  not  available  from  other  manufacturers. 
The  hospital  service  company  proposes  to  enter  into  a  contract  with  the 
University  at  a  substantial  amount  less  than  that  appropriated  for  the 
foregoing  services,  whereby  the  company  will  train  and  supervise  the 
hospital  employees  in  the  use  and  application  of  the  necessary  sanitizing 
agents,  germicidal  solutions  and  cleaning  supplies.  The  proposed  recites 
that  the  company  will  furnish  all  of  the  required  supplies  at  the  expense 
of  the  company.  It  will  provide  all  supervisory  training  and  special  products 
and  supplies  necessary  to  perform  the  housecleaning  services  according 
to  a  standard  in  which  the  number  of  bacteria  must  be  acceptable  as  de- 
termined by  the  infection  control  commission  of  the  hospital  staff. 

The  hospital  Administrator  and  the  Purchase  and  Contract  Division  per- 
sonnel are  of  the  opinion  that  this  particular  job  can  only  be  done  if  the 
contractor  is  allowed  to  select  the  supplies  which  it  determines  will  ac- 
complish the  job.  The  State  Purchasing  Officer  advised  by  letter  of 
October  20,  1969,  that  "Based  upon  the  information  we  have,  it  is  our 
belief  that  the  type  of  service  which  is  needed  and  contemplated  by 
Memorial  Hospital  is  highly  a  specialized  one,  and  that  the  ....  Corpora- 
tion is  particularly  qualified  to  render  it.  We  do  not  feel  that  the  cleaning 
supplies  available  from  regularly  advertised  contracts  would  suitably  fit 
into  this  type  of  program." 

G.S.  143-49(3)  grants  authority  to  the  Director  of  Administration  to  pur- 
chase all  other  services  and  needs  required  by  State  institutions.  There  is 
not  statute  requiring  competitive  bidding  for  this  type  of  service.  In  the 
absence  of  constitutional  or  statutory  provision,  competitive  bidding  is  not 
an  essential  prerequisite  to  the  validity  for  contracts  for  public  bodies. 
43  Am.  Jur.,  Public  Works  and  Contracts,  Sees.  24  and  27,  Anno.;  15 
A.L.R.  3d  733;  81  C.J.S.,  States,  Sec.  116,  page  1094. 
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G.S.  143-49(6)  permits  charitable  hospitals  to  purchase  hospital  supplies 
and  equipment  under  "contracts  negotiated  and  entered  into  by  the  De- 
partment of  Administration  for  the  purchase  of  hospital  supplies  and 
equipment  for  State  hospitals  .  .  .".  The  statute  appears  to  be  ambiguous 
as  G.S.  143-49(6)  appears  to  be  in  conflict  with  the  provisions  of  G.S. 
143-52  providing  for  the  competitive  bidding  of  all  supplies.  However,  by 
the  amendment  passed  by  the  1951  General  Assembly  codified  as  G.S. 
143-49(6),  the  Legislature  interpreted  the  statute  as  contemplating  negoti- 
ated contracts  for  hospital  supplies.  In  view  of  the  specialized  use  and 
application  of  the  cleaning  agents  and  germicides  which  are  unique  to 
hospitals,  it  would  appear  that  these  supplies  might  properly  be  termed 
"hospital  supplies",  thereby  permitting  their  purchase  by  negotiated  con- 
tract. By  reason  of  the  particular  services  required  by  the  hospital,  it 
would  also  appear  to  be  proper  to  include  the  supplies  in  the  proposed 
contract  to  be  negotiated  for  services. 

-.  '     :•  ,     ■      Robert  Morgan,  Attorney  General 

'  '  '        Eugene  A.  Smith,  Trial  Attorney 


28  January  1970 

Subject:  State    Departments,    Institutions,    &    Agencies;    Definition 

Within    Meaning    of    Proposed    Constitutional    Mandate    to 
'  Reduce  Number  of 

Requested  by:     Mr.  John  T.  Henley 

State  Government  Reorganization  Study 

Question:  Do  the  words   "administrative   departments,   agencies   and 

offices  of  the  State",  as  used  in  the  proposed  amendment 

:  ^  to  Article  III,  Section  19  of  the  State  Constitution,  include 

institutions  of  higher  learning  and  institutions  such  as  the 
School  for  the  Deaf? 

Conclusion:  It  is  clear  that  the  purpose  of  the  proposed  amendment  is 

to  reduce  the  number  of  agencies,  offices  and  departments 
to  not  more  than  25  principal  administrative  departments 
and  to  group  them  according  to  major  purposes.  The  lan- 
guage of  the  proposed  constitutional  amendment  is  so 
broad  and  general  that  there  is  room  for  honest  disagree- 
ment as  to  whether  the  General  Assembly  intended  to 
include  institutions  of  higher  education.  There  is  no  lan- 
guage tending  to  exclude  institutions  of  higher  education 
or  tending  to  define  the  specific  agencies,  departments  and 
offices  to  be  embraced  by  the  word  "administrative".  The 
Supreme  Court  of  North  Carolina  in  In  Re  Carter,  262 
N.C.  360,  indicated  that  the  Board  of  Trustees  is  a  State 
Board  authorized  by  the  Constitution  and  statutes  to  make 
administrative  decisions;  that  the  Board  is  not  in  the 
legislative   or  judicial   branches   of   government;    and   that 
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Article  33,  Chapter  143,  relating  to  Review  of  Administra- 
tive Agencies  is  applicable  to  administrative  decisions  of 
the  Board  of  Trustees.  On  the  other  hand,  neither  does  the 
amendment  refer  to  "institutions",  as  our  statutes  generally 
do  when  the  General  Assembly  clearly  intends  to  include 
the  institutions  of  higher  education. 

We  have  examined  the  Constitution  and  statutes  of  several 
states  which  required  a  reorganization  of  state  govern- 
ment into  not  more  than  a  specified  number  of  principal 
departments.  The  Constitution  of  only  one  state  expressly 
excluded  the  "institutions  of  higher  education"  from  the 
reorganizational  requirement.  In  several  states,  the  Uni- 
versity was  provided  for  in  the  Constitution  to  be  governed 
by  a  Board  of  Regents.  However,  the  implementing  legis- 
lation, in  all  except  two  states,  created  a  Department  of 
Education  or  Department  of  Higher  Education  and  the 
institutions  of  higher  education  were  placed  within  these 
departments  usually  as  a  separate  division  therein.  Al- 
though the  language  of  the  Constitutions  examined  is  not 
identical  with  the  proposed  amendment  to  the  North  Caro- 
lina Constitution,  it  usually  included  the  words  "all  exe- 
cutive and  administrative  offices  and  agencies."  A  clear 
pattern  developed  indicating  that  most  states  have  placed 
the  institutions  of  higher  education  with  a  principal  de- 
partment, including  the  universities,  even  when  these  are 
provided  for  in  the  Constitution  as  is  the  case  with  the 
Board  of  Trustees  of  the  University  of  North  Carolina. 
Thus,  in  view  of  the  Carter  case,  our  research,  the  pur- 
pose of  the  proposed  amendment,  and  its  broad  language, 
it  is  concluded  that  the  words  "all  administrative  de- 
partments, agencies,  and  offices  of  the  State"  were  in- 
'-'-  tended    by    the    General    Assembly    to    include    institutions 

of  higher  education  and  institutions  such  as  the  School 
for  the  Deaf. 
An  administrative  agency  is  an  organ  of  government  other  than  a  court 
or  legislature,  which  affects  the  rights  of  private  parties  through  either 
adjudication  or  rule  making.  An  administrative  agency  is  given  life  by 
the  Legislature,  its  powers  and  duties  are  prescribed  by  the  Legislature, 
and  these  powers  may  be  curtailed  or  enlarged  by  the  Legislature.  Davis, 
Administrative  Law;  State  v  University  of  Minnesota,  54  N.W.2d  122. 

Administrative  agencies  may  be  viewed  as  instrumentalities  of  the  legis- 
lative branch  of  the  government,  or  quasi-legislative,  or  as  a  part  of  the 
executive  branch  of  government.  While  the  exact  status  and  character  of 
administrative  agencies  are  variable,  they  are  said  to  be  agencies  of  the 
State,  acting  within  the  scope  of  their  authority  for  and  on  behalf  of  the 
government.  73  C.J.S.  300. 

In  North  Carolina  there  is  no  statutory  plan  of  administrative  organiza- 
tion. The  General  Assembly  throughout  the  years  has  used  such  words  as 
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boards,  commissions,  institutions,  departments,  divisions,  agencies,  bureau, 
entity,  corporation,  etc.,  without  any  effort  to  define  or  classify  these  as 
administrative. 

Although  our  Supreme  Court  has  indicated  certain  State  agencies,  com- 
missions, boards,  etc.,  as  administrative,  we  find  no  case  which  directly 
involves  the  institutions  of  higher  learning. 

G.S.  143-306(1)  provides: 

"  'Administrative  agency'  or  'agency'  shall  mean  any  State  officer, 
committee,  authority,  board,  bureau,  commission,  or  department 
authorized  by  law  to  make  administrative  decisions,  except  those 
agencies  in  the  legislative  or  judicial  branches  of  government,  and 
except  those  whose  procedures  are  governed  by  Chapter  150  of  the 
General  Statutes,  or  whose  administrative  decisions  are  made 
subject  to  judicial  review  under  some  other  statute  or  statutes 
containing  adequate  procedural  provisions  therefor." 

G.S.  143-306(2)  provides: 

"  'Administrative  decision'  or  'decision'  shall  mean  any  decision, 
order,  or  determination  rendered  by  an  administrative  agency  in 
a  proceeding  in  which  the  legal  rights,  duties,  or  privileges  of 
specific  parties  are  required  by  law  or  constitutional  right  to  be 
determined  after  an  opportunity  for  agency  hearing." 

In  Chapter  116  of  the  General  Statutes,  the  General  Assembly,  as  au- 
thorized by  Article  IX,  Section  6  of  the  North  Carolina  Constitution  has 
created  Trustees  of  the  University  to  be  known  as  the  "University  of 
North  Carolina",  and  vests  in  the  Trustees  certain  powers  including  the 
power  to  make  such  rules  and  regulations  for  the  management  of  the 
University  as  they  may  deem  necessary  and  expedient. 

The  North  Carolina  Supreme  Court,  in  In  Re  Carter,  262  N.C.  360,  stated: 

"Under  the  constitution  and  statutes  of  this  State,  the  manage- 
ment of  the  University  of  North  Carolina  is  delegated  to  and 
vested  in  its  Board  of  Trustees.  Consequently,  the  Board  of 
Trustees  of  the  University  of  North  Carolina  may  make  all  neces- 
sary and  proper  and  reasonable  rules  and  regulations  for  the 
orderly  management  and  government  of  the  University  of  North 
Carolina  entrusted  to  its  care  and  for  the  preservation  of  discipline 
of  students  therein  in  accordance  with  the  rules  and  regulations 
made."  (At  p.  370.) 

"From  a  consideration  of  Article  IX,  §6,  of  our  State  Constitution, 
and  of  G.S.  116-1,  116-3,  116-4,  116-10,  and  116-11,  it  is  beyond 
dispute  that  the  State  of  North  Carolina,  both  by  Constitution 
and  by  statute,  has  clothed  the  Board  of  Trustees  of  the  University 
with  authority  to  make  such  rules  and  regulations  as  they  deem 
necessary  and  expedient  for  the  management  of  the  institution 
and    for    the    preservation    of    student    discipline    therein,    and    it 
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follows  that  the  administrative  decision  of  the  full  Board  of 
Trustees  of  the  University  of  North  Carolina  on  28  May  1962 
adopting  the  report  of  its  Special  Committee  that  'the  Board  of 
Trustees  should  take  no  action;  that  the  question  of  the  read- 
mission  of  Miss  Carter  to  the  University  at  Chapel  Hill  should 
be  left  where  it  has  been  placed  by  the  Trustees  and  where  it 
properly  belongs — with  the  Chancellor  and  faculty  at  Chapel 
Hiir  was  the  administrative  decision  of  a  State  board  authorized 
by  the  Constitution  and  statutes  of  the  State  to  make  adminis- 
trative decisions,  and  this  was  not  an  agency  in  the  legislative  or 
judicial  branches  of  government,  and  not  an  agency  governed  by 
G.S.  Ch.  150  (The  Uniform  Act  for  Licensing  Agencies),  and  that 
there  is  no  other  applicable  statute,  other  than  G.S.  Ch.  143, 
Art.  33,  which  contains  adequate  provisions  for  judicial  review 
of  petitioner's  case."    (At  pp.  372-373.) 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 

I  5  December  1969 

Subject:  State   Departments,   Institutions,   &   Agencies;    Equal   Em- 

ployment Opportunities;  State  and  Federal  Law  Applicable 

Requested  by:     Mr.  L.  D.  Hyde,  Assistant  to  the  President 
Western  Carolina  University 

Question:  Are   there   applicable    North    Carolina   or   federal    statutes 

which  would  prohibit  State  departments,  institutions  and 
agencies  from  discriminating  in  employment  on  account  of 
sex? 

Conclusion:  There  are  no  State   or  federal  laws  which  would  prohibit 

State  departments,  institutions  and  agencies  from  dis- 
criminating in  employment  on  account  of  sex. 

Your  letter  of  November  21  addresses  itself  to  the  broad  question  of  dis- 
crimination on  account  of  sex.  However,  I  understood  in  our  telephone 
conversation  that  this  was  specifically  directed  to  a  question  of  discrimi- 
nation in  the  area  of  employment  on  account  of  sex. 

We  find  no  North  Carolina  statutes  similar  to  the  equal  employment  pro- 
visions of  the  federal  laws.  Without  some  implementing  legislation,  the 
North  Carolina  Constitution  would  not  deal  with  the  subject  of  discrimi- 
nation on  account  of  sex  in  employment.  Many  of  the  labor  statutes  in 
this  State  are  written  to  safeguard  women  in  heavy  industry  by  limiting 
their  hours,  requiring  certain  safety  features,  etc.,  but  no  statute  assures 
them  equal  employment  opportunities.  There  has,  of  course,  been  a  public 
policy  for  the  last  several  years  of  providing  equal  opportunities  in  em- 
ployment for  women.  The  1969  General  Assembly  established  the  Governor's 
Commission  on  the  Education  and  Employment  of  Women  as  a  full-time, 
permanent  State  agency  (G.S.  143-428). 
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Title  VII  of  the  Civil  Rights  Act  of  1964  contains  the  federal  provisions 
on  equal  employment  opportunities.  This  has  been  codified  as  42  U.S.C. 
§2000e,  et  seq.  As  far  as  we  can  determine,  this  section  of  the  Civil^R 
Rights  Act  has  not  been  amended  since  its  original  enactment.  The  pro- 
visions of  42  U.S.C.  §2000e(b)  exclude  from  the  definition  of  the  term 
"employer",  to  which  the  law  is  applicable,  "the  United  States,  a  corpora- 
tion wholly  owned  by  the  Government  of  the  United  States,  an  Indian 
tribe  or  a  State  or  political  subdivision  thereof.  .  .  ." 

Since  Western  Carolina  University,  under  the  provisions  of  G.S.  116-46(5) 

is   constituted   a   body   corporate   "and   an   agency    of   the    State  of   North 

Carolina",  the  equal  employment  opportunities  provisions  of  the  Civil 
Rights  Act  would  not  apply. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
■;.,,..  Staff  Attorney 

21  May  1970  '     '  ' 

Subject:  State    Departments,    Institutions,    &    Agencies;    Expenses; 

Payment  in  Excess  of  G.S.  138-5  Allowance;  Authority  of 
Budget  Director 

Requested  by:     Mr.  G.  Andrew  Jones  ■  ; 

State  Budget  Officer 

Question:  Do  the  provisions  of  G.S.  138-7  confer  on  the  Director  of 

the    Budget,   with    the    approval    of   the    Advisory    Budget 
Commission,  authority  to  authorize  payment  of  actual  ex- 
penses incurred   in  excess   of  the   normal   statutory  maxi- 
j  ^    .         "     mum  allowances  prescribed  by  G.S.  138-5  for  members  of 

State  boards  and  commissions  ? 

Conclusion:  Yes. 

This  presents  the  question  as  to  whether  the  Director  of  the  Budget  has 
authority  to  authorize  payment  of  actual  expenses  in  excess  of  the  G.S. 
138-5  limitations  to  members  of  State  boards  and  commissions  pursuant  to 
G.S.  138-7. 

The  language  of  G.S.  138-7  has  the  effect  of  granting  to  the  Director  of 
the  Budget,  with  the  approval  of  the  Advisory  Budget  Commission,  au- 
thority to  establish  standards  and  criteria  under  which  actual  expenses  in 
excess  of  the  statutory  amounts  prescribed  in  G.S.  138-5  and  138-6  may 
be  authorized  for  extraordinary  charges  for  hotel,  meals  and  registration 
whenever  such  charges  are  the  result  of  required  official  business  and  that 
this  discretionary  authority  applies  to  expenses  incurred  by  State  em- 
ployees and  members  of  State  boards  and  commissions. 

While  the  language  sets  out  the  limits  on  State  employees  in  detail,  the 
inclusion  of  the  language  "prescribed  in  G.S.  138-5  and  138-6"  makes  clear 
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the  legislative  intent.  The  fact  that  G.S.   138-5  has  no  portion  applicable 
to  anyone   other  than  members   of   State   boards    or   commissions    is   also 
i  persuasive. 

'0- 

Tu  Robert  Morgan,  Attorney  General 

a.  Harry  W.  McGalliard, 

jj  Deputy  Attorney  General 

13  September  1968  ■ ' 

ii 

J  Subject:  State  Departments,  Institutions,  &  Agencies;  Greater  Uni- 

il  versity;    Lien    On   University-Owned    Rental    Dwelling   for 

Water  and  Sewage  Service  Charges 
J 
Requested  by:     Mr.  H.  L.  Ferguson,  Jr. 

Business  Manager,  U.N.C. -Greensboro 

Conclusion:  A  municipality  cannot  create   an  enforceable   lien  against 

real  property  owned  by  the  State  or  by  one  of  its  sub- 
ordinate institutions  for  unpaid  charges  arising  out  of 
water  and  sewage  services  furnished  by  the  municipality 
to  such  premises  at  the  request  of  and  for  the  use  of  the 
occupant  or  lessee.  State-owned  real  property  is  not  subject 
to  any  such  lien  because  any  attempt  to  enforce  it  by  an 
action  in  rem  would  be  a  suit  against  the  State  which 
cannot  be  maintained  unless  the  State  has  by  statute  con- 
sented to  be  sued  or  otherwise  waived  its  immunity  from 

suit. 

I 

i  In  your  letter  you  enclosed  a  photocopy  of  a  bill  in  the  amount  of  $1.45 
i  issued  15  July  1968  by  the  City  of  Greensboro  Water  and  Sewer  Department 
ii  to  Mr.  William  Seifrit,  3  Utah  Place,  Athens,  Ohio.  This  service  was 
:  furnished  to  the  lessee  and  occupant  of  a  rental  dwelling  owned  by  the 
University  and  located  at  333  Mclver  Street  in  Greensboro.  The  City  re- 
mitted the  bill  to  the  University  with  the  request  that  it  pay  the  $1.45 
I  charge. 

Upon  receipt  of  the  bill  and  request  for  payment,  the  University  obtained 
a  memorandum  from  Mr.  Jesse  L.  Warren,  Greensboro  City  Attorney, 
setting  forth  the  authority  upon  which  the  City  based  its  assertion  that 
the  University  was  liable  for  payment  of  the  bill.  In  this  memorandum 
Mr.  Warren  set  forth  Section  6.83  of  the  charter  of  the  City  of  Greensboro, 
as  set  forth  in  Chapter  1137  of  the  1959  Session  Laws  of  North  Carolina, 
as  revised  from  Private  Laws  of  1929,  Chapter  91,  which  charter  section 
provides  in  essence  that  charges  for  utility  services  remaining  unpaid 
for  10  days  become  a  lien  upon  the  property  served  and  may  thereafter 
be  collected  either  by  suit  or  by  sale  of  the  subject  premises  at  the  court- 
house door  after  proper  advertisement,  said  sale  being  conducted  according 
to  the  laws  of  foreclosure. 

Mr.  Warren  expressed  the  opinion  that  this  lien  for  water  and  sewerage 
service  is  enforceable  by  an  action  in  rem  in  the  same  manner  that  unpaid 
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real  estate  taxes  are  collected.  Mr.  Warren  further  stated  that  the  water 
service  "should  not  be  restored  until  all  other  bills  for  water  service  have 
been  paid."  i 

It  is  the  opinion  of  the  Attorney  General  that  the  City  of  Greensboro  has 
no  lawful  claim  against  the  State  of  North  Carolina  or  its  subordinate 
institution,  the  University  of  North  Carolina  at  Greensboro,  for  the 
unpaid  charges  evidenced  by  this  bill,  and  is  entirely  remitted  to  whatever 
rights  it  may  have  against  Mr.  William  Seifrit  in  whose  name  the  charges 
were  incurred. 

At  the  fall  term  of  1951  in  the  case  of  Smith  v.  Hefner,  235  N.C.  1,  6, 
68  S.E.2d  783,  the  Supreme  Court  of  North  Carolina  held  as  follows: 

"It  is  an  established  principle  of  jurisprudence,  resting  on 
grounds  of  sound  public  policy,  that  a  state  may  not  be  sued  in 
its  own  courts  or  elsewhere  unless  by  statute  it  has  consented  to 
be  sued  or  has  otherwise  waived  its  immunity  from  suit.  Schloss  v. 
Highway  Commission,  230  N.C.  489,  53  S.E.2d  517;  Dalton  v. 
Highway  Commission,  223  N.C.  406,  27  S.E.  2d  1;  Prudential  In- 
surance Co.  V.  Powell,  217  N.C.  495,  8  S.E.2d  619;  Rotan  v.  State, 
,  195  N.C.  291,  141  S.E.  733;  Dredging  Co.  v.  State,  191  N.C.  243, 
131  S.E.  665;  Carpenter  v.  Railway  Co.,  184  N.C.  400,  114  S.E. 
693;  49  Am.  Jur.,  States,  Territories,  and  Dependencies,  Sec.  91; 
Annotations:  42  A.L.R.  1464,  50  A.L.R.  1408." 

"An  action  cannot  be  maintained  against  the  State  or  an 
agency  of  the  State  unless  it  consents  to  be  sued,  and  ordinarily 
express  consent  is  prerequisite."  4  Strong,  N.C.  Index,  State  §4, 
at  158,  and  cases  cited. 

It  is  apparent  from  an  examination  of  the  North  Carolina  General 
Statutes  that  the  Legislature  has  passed  no  law  granting  the  consent  of 
the  State  to  be  sued  in  this  instance.  Neither  has  the  State  nor  its  sub- 
ordinate institution,  the  University  of  North  Carolina  at  Greensboro, 
otherwise  waived  its  immunity  from  suit  in  this  instance. 

"It  is  inherent  in  the  nature  of  a  sovereignty  not  to  be  amenable 
to  the  suit  of  an  individual  without  its  consent,  and  this  principle 
applies  with  full  force  to  the  several  states  of  the  Union.  No  suit, 
whether  at  law  or  in  equity,  is  maintainable  against  the  state  either 
in  its  own  courts  or  the  courts  of  a  sister  state,  (citing  5  N.C. 
cases)  by  its  own  citizens,  the  citizens  of  another  state,  or  the 
citizens  or  subjects  of  a  foreign  state,  unless  by  statute  it  has  con- 
sented to  be  sued  or  has  otherwise  waived  its  immunity  from  suit. 
The  Legislature  is  the  proper  body  to  authorize  suits  against  the 
state.  The  irnmunity  of  the  state  from  suit  applies  where  a 
contract  or  property  interest  of  the  state  is  involved.  It  extends 
not  only  to  actions  in  personam,  but  to  actions  in  rem  against 
money  or  property  of  the  state,  where  the  judgment  will  affect 
the  state's  control  over  or  diminish  its  property  or  assets  by 
enforcing  a  liability  against  the  same."  (Emphasis  supplied.) 
49  Am.  Jur.,  States,  Territories  and  Dependencies,  §91. 
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"A  suit,  involving  property  in  which  the  state  has  an  undoubted 
right  or  interest,  and  in  which  no  effective  decree  can  be  rendered 
without  binding  the  state  itself,  is  a  suit  against  the  state  and 
cannot  be  maintained  without  its  consent."  81  C.J.S.,  States 
§216(c). 

For  the  foregoing  documented  reasons,  the  University  of  North  Carolina 
at  Greensboro  is  not  liable  for  the  payment  of  the  water  and  sewerage 
charges  herein  involved. 

T.  W.  Bruton,  Attorney  General 
Jeff  D.  Johnson,  III 
Staff  Attorney 

22  February  1969 

Subject:  State  Departments,  Institutions,  &  Agencies;  Greater  Uni- 

versity;   Right    to    Retain    Salary    Checks    and    Apply    on 
Instructor's  or  Student's  Past  Due  Accounts 

Requested  by:     Mr.  J.  A.  Williams 

Acting  Business  Manager 

University  of  North  Carolina  at  Chapel  Hill 

Question:  Does  the  University  have  the  legal  right  to  retain  a  salary 

check  and  apply  it  to  the  instructor's  account  in  the  event 
he  has  not  paid  his  bill  by  the  due  date  ? 

Conclusion:  The   University  does   not  have   a  legal   right  to   apply   or 

set  off  the  proceeds  of  a  salary  check  against  the  amount 
or  account  due  by  a  student  who  is  a  graduate  instructor. 

The  University  has  certain  part-time  instructors  who  are  graduate  students. 
These  graduate  students  become  indebted  to  the  University  for  tuition  and 
fees  and  in  some  cases  fail  to  pay  at  the  due  date.  Tuition  and  fees  are 
supposed  to  be  paid  at  the  time  of  registration  but  sometimes  the  cashier 
extends  payment  in  the  exercise  of  discretionary  authority  but  in  each 
instance  there  is  a  time  fixed  for  payment  even  if  an  extension  of  time  is 
made.  Part-time  instructors  are  paid  a  small  salary  for  teaching  or  research. 
There  is  no  legal  authority  oi;  the  part  of  the  University  to  hold  the 
graduate  student's  salary  check  or  to  apply  the  amount  represented  by 
the  check  on  any  debt  due  the  University  by  the  graduate  student.  This 
right  of  set-off  as  between  accounts  exists  in  some  cases  such  as  when 
a  bank  applies  the  funds  of  a  depositor  against  a  past  due  note  of  the 
depositor  or  when  there  are  mutual  running  accounts  on  the  part  of  both 
parties  and  it  reaches  the  point  of  an  account  stated.  Incidentally,  such  a 
person  would  be  entitled  to  his  personal  property  exemptions  under  our 
Constitution. 

You  should  not  attempt,  therefore,  to  hold  the  salary  checks  of  the  in- 
structors but  you  are  advised  that  you  may  cancel  the  registration  and 
withhold  all  credit  unless  the  bill  is  paid. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


746 


ATTORNEY  GENERAL  OPINIONS 


[Vol. 


5  September  1969 

Subject:  State  Departments,  Institutions,  &  Agencies;  Greater  Uni- 

versity; Traffic  Control 

Requested  by:     Mr.  J.  D.  Wright,  Business  Manager 

North  Carolina  State  University  at  Raleigh 

Question:  May   North    Carolina    State    University    at    Raleigh    erect 

traffic  control  gates  on  its  north  campus  to  control  the 
traffic  flow  pattern  thereon  ? 

Conclusion:  Yes,  if  such  installation  of  traffic  control  gates  is  properly 

approved  by  the  Board  of  Trustees.  All  streets  and  alleys 
affected  by  such  gates  are  a  part  of  the  University  campus 
and  not  a  part  of  the  Raleigh  street  system  nor  a  part 
of  the  State  Highway  system.  Therefore,  traffic  thereon 
may  be  controlled  as  provided  in  G.S.  116-44.1. 

It  is  the  understanding  of  this  office  that  the  traffic  control  gates  in  question 
will  not  interfere  with  emergency  vehicles  which  must  enter  the  campus 
nor  with  access  to  the  campus  by  law  enforcement  agencies  having  juris- 
diction thereon. 

Robert  Morgan,  Attorney  General 
'  William  W.  Melvin, 

Assistant  Attorney  General 


8  October  1968 

Subject:  State  Departments,  Institutions,  &  Agencies;  Higher  Edu- 

cation, State  Board  of;  Authority  Over  Granting  Degrees 
■       i-  by  State  Institutions  of  Higher  Learning 

Requested  by:     Mr.  John  P.  Kennedy 
Assistant  Director 
-'  .  N.C.  State  Board  of  Higher  Education 

Conclusion:  While   the   State   Board   of  Higher   Education  has   general 

authority  over  the  awarding  of  degrees  by  State  institu- 
tions of  higher  learning,  where  a  state  college  abolishes 
the  LL.B.  degree  and  substitutes  the  J.D.  degree  with  no 
change  in  substance  or  course  requirements,  there  is  no 
violation  of  the  statutes  applicable  to  the  degree  situation. 

You  state  that  North  Carolina  College  at  Durham  as  of  June,  1969,  will 
award  the  J.D.  Degree  in  lieu  of  L.L.D.  to  graduates  of  the  3-year  law 
course  who  previously  held  a  batchelor's' degree  when  they  entered  law 
school.  You  refer  to  G.S.  116-158(2),  G.S.  116-15,  and  G.S.  116-158(1),  and 
you  ask  if  this  violates  these  or  any  other  sections  of  the  law. 

While  there  is  no  legal  precedent  for  this  type  of  situation,  the  memoran- 
dum which  you  send  me  shows  that  the  American  Bar  Association  and  the 
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American  Association  of  Law  Schools  approve  the  J.D.  Degree  to  every 
law  graduate  who  also  has  a  batchelor's  degree.  The  situation  at  North 
Carolina  College  at  Durham  shows  that  that  College  has  abolished  the 
L.L.B.  Degree  and  has  substituted  for  the  same  requirement  and  the  same 
courses  that  require  the  L.L.B.  Degree  for  the  J.D.  Under  this  special 
set  of  circumstances,  since  there  is  no  change  in  the  course  requirements 
and  no  change  in  substance,  the  only  change  being  the  descriptive  degree 
designation,  I  am  inclined  to  the  opinion  that  North  Carolina  College  at 
Durham  has  the  authority  to  make  this  change. 

T.  W.  Bruton,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 

20  November  1968 

Subject:  State  Departments,  Institutions,  &  Agencies;  Medical  Care 

Commission;  Authority  of  Executive  Committee  to  Ap- 
prove Hospital  Projects 

Requested  by:     Mr.  William  F.  Henderson 
Executive  Secretary 
North  Carolina  Medical  Care  Commission 

Conclusion:  The  delegation  to  the  executive  committee  of  the   Medical 

Care  Commission  of  the  authority  to  approve  projects  for 
construction  and  maintenance  of  hospitals  is  a  proper 
delegation. 

Your  question  is  the  extent  of  the  authority  of  the  executive  committee  of 
the  North  Carolina  Medical  Care  Commission  pursuant  to  the  resolution 
of  September  12,  1947,  quoted  in  your  letter  to  approve  projects  for  hospital 
construction  or  expansion,  particularly  where  same  are  federally  funded. 
G.S.  131-120  gives  the  Commission  authority  to  administer  the  State-wide 
plan  for  construction  and  maintenance  of  hospitals  and  receive  and  ad- 
minister State  and  federal  funds  in  connection  therewith.  Such  section 
also  gives  the  Commission  power  to  "adopt  such  rules  and  regulations  as 
may  be  necessary  to  carry  out  the  intent  and  purpose  of  this  Article.  .  .  ." 
A  further  paragraph  of  that  same  section  gives  the  Commission  full  au- 
thority and  power  "to  do  all  such  acts  and  things  as  may  be  necessary, 
to  authorize  the  State  of  North  Carolina  to  receive  the  full  benefits  of 
any  federal  laws"  in  this  regard. 

We  understand  that  as  a  practical  matter  and  because  the  Commission 
is  a  large  body  composed  of  professional  people  whose  time  is  severely 
limited,  the  resolution  was  passed  to  enable  the  executive  committee  to 
consider  this  allocation  of  funds  on  a  case  by  case  basis  under  standards 
and  criteria  set  by  the  full  Commission. 

Although  there  are  no  North  Carolina  cases  decided  on  this  type  of  delega- 
tion of  power,  the  general  rule  seems  to  be  that  the  rule-making  power 
granted  in  the  statute  is  adequate  authority  to  allow  the  agency  to  delegate 
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to  officers  or  committees  certain  actions  of  the  agencies  ministerial  in 
nature.  Particularly  in  light  of  the  language  of  the  Legislature  indicating 
the  intent  to  take  full  advantage  of  federal  programs  made  available  to 
the  State  and  the  fact  that  this  can  best  be  done  by  delegation  of  authority 
to  the  executive  committee,  we  are  of  the  opinion  that  the  delegation  to 
the  executive  committee  of  the  Medical  Care  Commission  of  the  authority 
to  approve  projects  for  construction  and  maintenance  of  hospitals  is  a 
proper  delegation. 

T.  W.  Bruton,  Attorney  General 
■■:■■'■'  (Mrs.)  Christine  Y.  Denson, 

Staff  Attorney 

20  May  1969 

Subject:  State   Departments,   Institutions,   &    Agencies;    Ports    Au- 

thority; Excess  Workmen's  Compensation  Coverage;  Ex- 
posure Under  the  Longshoremen's  and  Harbor  Workers 
Compensation  Act  and  the  Federal  Employees  Liability 
Act 

Requested  by:     Mr.  Ruff  A.  De  Vane,  Comptroller 
State  Ports  Authority 

Questions:  Whether  or  not  by  its  activities  the  North  Carolina  State 

Ports  Authority  is  subject  to  exposure  under  the  Long- 
shoremen's and  Harbor  Workers  Compensation  Act  and 
the  Federal  Employees  Liability  Act  ? 

Conclusion:  Employees  of  the  North  Carolina  Ports  Authority  are  em- 

ployees of  the  State,  covered  by  workmen's  compensation 
and  are  not  covered  by,  or  subject  to,  the  Longshoremen's 
''  and    Harbor    Workers    Compensation    Act;    however,    em- 

ployees working  on  railroad  facilities  are  probably  covered 
■  by  the  Federal  Employees  Liability  Act,  even  though  they 

are  State  employees. 

Mr.  Ruff  A.  De  Vane,  Comptroller  of  the  North  Carolina  State  Ports 
Authority,  has  sought  from  an  insurer  quotations  of  a  rate  for  "excess 
workmen's  compensation  coverage"  for  the  Authority.  At  present  time, 
the  Authority  is  a  self-insurer  but  it  desires  to  procure  excess  coverage 
against  the  possibility  of  catastrophe  hazard.  Upon  furnishing  a  rate 
quotation  to  the  Authority  as  requested,  the  insurer  computed  such  rate 
upon  the  basis  of  exposure  both  under  the  Longshoremen's  and  Harbor 
Workers  Compensation  Act;  Title  33  U.S.C.A.,  §901,  et.  seq.,  and  the 
Federal  Employees  Liability  Act,  Title  45  U.S.C.A.,  §51,  et.  seq. 

In  the  past,  the  Authority  operated  upon  the  assumption  that  it  has  no 
exposure  under  either  of  the  two  Federal  Acts.  The  question  now  arises: 
Whether  the  Authority,  by  reason  of  the  loading  and  unloading  of  vessels 
and  the  use  of  certain  railroad  facilities  for  the  purpose  of  facilitating 
the  loading,  unloading  of  ships  and  warehousing  of  cargoes,  is  subject  to 
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liability  and  exposure  under  the  Longshoremen's  and  Harbor  Workers 
Compensation  Act  or  the  Federal  Employees  Liability  Act,  or  both? 

As  to  the  Longshoremen's  and  Harbor  Workers  Compensation  Act,  this 
was  enacted  by  the  Congress  to  provide  protection  for  employees  engaged 
in  maritime  work,  in  whole  or  in  part,  upon  the  navigable  waters  of  the 
United  States,  including  any  dry  dock.  The  Act  was  intended  to  provide 
compensation  for  workers  not  covered  by  compensation  acts  of  the  states. 
Newport  Ship  Building  &  Drydock  Co.  v.  O'Heame,  192  F.2d  968  (C.A. 
4,  1951).  The  injury  or  death  of  an  employee  to  be  compensable  must 
preclude  recovery  under  state  compensation  acts.  New  Avisterd-am 
Casualty  Co.  v.  McMinigal,  87  F.2d  322;  Bassett  v.  Massman  Construction 
Co.,  120  F.2d  230,  cert.  den.  62  S.  Ct.  92,  86  L.  Ed.  520.  The  State's  Work- 
men's Compensation  Act  and  the  Longshoremen's  Act  are  mutually  ex- 
clusive remedies.  Therefore,  the  Authority  cannot  have  exposure  under 
both  Act.  DeBardeleben  Coal  Co.  v.  Henderson,   142   F.2d.  481. 

The  Act  itself  specifically  provides  that  no  compensation  shall  be  payable 
thereunder  if  compensation  is  validly  provided  by  State  law  (emphasis 
added).  It  further  provides  (§903  (a)  (2))  that  no  compensation  shall  be 
payable  in  respect  of  the  disability  or  death  of : 


(2)      An  officer  or  employee  of  the  United  States  .  .  .  or  of  any 
state  ...  or  of  any  political  subdivision  thereof." 

The  Authority  was  created  by  the  General  Assembly  pursuant  to  S.L. 
1945,  Ch.  1097  and  is  an  instrumentality  of  the  State.  Ports  Authority  v. 
Trust  Co.,  242  N.C.  416;  G.S.  143-217.  The  term  "employee",  as  used  in 
G.S.  97-2(2)  and  as  applied  to  State  employees  is  inclusive  of  employees 
of  the  State  Ports  Authority.  The  term  includes  all  employees  except 
elected  officials,  members  of  the  General  Assembly,  and  those  appointed 
by  the  Governor  to  serve  on  a  per  diem  basis.  There  is  nothing  in  the 
Workmen's  Compensation  Act  to  exclude  Ports  Authority  employees  be- 
cause of  the  nature  of  their  work. 

Employees  of  the  State  Ports  Authority  engaged  in  loading  and  unloading 
vessels  at  the  terminal  are  State  employees  covered  by  the  Workmen's 
Compensation  Act.  They  are  not  covered  by  the  Longshoremen's  Act  and 
the  Authority,  therefore,  has  no  exposure  thereunder. 

As  to  exposure  under  the  Federal  Employees  Liability  Act,  Title  46, 
U.S.C.A.,  §51  (hereinafter  referred  to  as  F.E.L.A.),  the  Authority,  as  a 
necessary  adjunct  to  its  duty  of  loading  and  unloading  cargoes  from  ships, 
owns  and  operates  terminal  railroads  with  siding,  turnouts,  switches, 
yard  tracks,  etc. 

When  the  Authority  was  created  in  1945  it  was  authorized,  among  other 
things,  to  operate  terminal  railroads  and  to  bargain  with  employees  engaged 
in  railroad  work  for  the  terminal  as  to  wages,  seniority,  working  condi- 
tions, etc.  The  Authority  is  authorized  to  make  agreements  with  such 
employees    in    accordance    with    the    Railroad    Labor   Act    (Title    45,    §151, 
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et.  seq.)  so  that  the  wages  and  working  conditions  of  such  employees  will 
be  equivalent  to  like  employees  of  interstate  railroads.  The  Authority  has 
the  right  under  the  statutes  to  deliver  to  and  transport  the  freight, 
passengers  and  cars  of  common  carriers  ".  .  .  as  though  it  were  an 
ordinary  common  carrier."   (Emphasis  added.)    G.S.  143-216. 

The  F.E.L.A.,  by  its  language,  is  made  applicable  to  every  common  carrier 
by  railroad  while  engaged  in  interstate  commerce.  It  is  applicable  to  any 
employee  of  a  carrier,  any  part  of  whose  duties  are  in  furtherance  of  in- 
terstate or  foreign  commerce.  The  Act  has  consistently  been  given  a  liberal 
interpretation  by  the  court  as  to  what  constitutes  the  ".  .  .  furtherance  of 
interstate  or  foreign  commerce." 

In  Parden  v.  Terminal  Railway  of  Alabama  Docks,  377  U.S.  184,  84  S.  Ct. 
1207,  12  L.  Ed.  2d  233,  the  Supreme  Court  considered  the  question  of 
whether  the  State  was  liable  under  the  F.E.L.A.  for  injuries  to  persons 
employed  by  the  State's  Terminal  Railway  at  Mobile.  In  that  case, 
petitioners  were  employees  of  the  Terminal  Railway  at  Mobile.  The  Ter- 
minal Railway  was  wholly  owned  and  operated  by  the  State  of  Alabama 
as  a  part  of  the  Alabama  State  Docks  Department.  The  State  of  Alabama 
moved  to  dismiss  actions  brought  under  the  F.E.L.A.  on  grounds  that  the 
State  had  not  waived  its  sovereign  immunity  from  suit.  The  District  and 
Circuit  Courts  agreed.  The  Supreme  Court  in  a  5-4  decision  reversed  the 
Circuit  Court  and  held  that  the  State  is  subject  to  suit  under  the  F.E.L.A. 
The  Court  reasoned,  inter  alia,  that  it  had  previously  held  the  Safety 
Appliance  Act  applicable  to  State  railroads  and  that  the  F.E.L.A.  was 
equally  broad  in  scope.  State  sovereign  immunity  to  suit  yields  to  Con- 
gress' right  to  regulate  interstate  commerce.  Further,  the  Court  reasoned 
that  the  State  by  operating  a  railroad  in  interstate  commerce,  had  con- 
sented to  be  sued  in  the  specific  area  controlled  by  the  F.E.L.A. 

While  there  may  be  some  distinguishing  features  as  between  the  Alabama 
Terminal  Railway  and  North  Carolina's  Ports  Authority  railway  facilities, 
there  are  also  many  similarities.  The  statutory  acts  relating  to  both  are 
similar.  Further,  the  North  Carolina  statute  makes  specific  reference  to 
Federal  standards.  Both  the  Alabama  and  North  Carolina  facilities  fulfill 
essentially  the  same  function,  i.e.,  as  adjunct  to  the  loading,  unloading, 
transporting  and  warehousing  of  cargoes. 

In  the  absence  of  some  substantial  factor  which  would  remove  the  opera- 
tion of  the  Ports  Authority's  railroad  facilities  from  the  pale  of  the  Parden 
decision,  supra,  it  is  concluded  that  the  Authority,  insofar  as  it  operates 
railroad  facilities,  is  subject  to  suit  under  the  F.E.L.A. 

Robert  Morgan,  Attorney  General 
Bernard  A.  Harrell, 
Assistant  Attorney  General 
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Conclusion: 


State  Departments,  Institutions,  &  Agencies;  Purchase 
and  Contract;  Authority  for  State  Department  of  Ad- 
ministration to  Purchase  Equipment  for  Local  Affairs  De- 
partment Grants  to  Local  Government 

Mr.  R.  D.  McMillan,  Jr. 
State  Purchasing  Officer 
Department  of  Administration 

Does  the  Purchase  and  Contract  Division  of  the  Depart- 
ment of  Administration  have  authority  to  purchase  law 
enforcement  equipment  for  the  Department  of  Local  Affairs 
to  be  used  in  making  grants  in  kind  to  local  law  enforce- 
ment agencies,  through  the  criminal  justice  planning  units 
in  accordance  with  procedures  set  out  in  the  attached 
documents  ? 

Yes.  The  Division  of  Purchase  and  Contract  has  such 
authority. 


The  State  Purchasing  Officer  requested  an  opinion  as  to  the  authority  of 
the  Purchase  and  Contract  Division  of  the  Department  of  Administration 
to  purchase  law  enforcement  equipment  for  the  Department  of  Local  Affairs 
for  the  purpose  of  making  grants  of  the  equipment  to  criminal  law  plan- 
ning units  and  if  the  proposed  procedures  of  the  Purchase  and  Contract 
Division  and  the  Department  of  Local  Affairs  are  in  compliance  with  the 
purchase  and  contract  laws.  A  copy  of  each  of  the  proposed  procedures  is 
attached.  The  Department  of  Local  Affairs  proposes  to  purchase  law  en- 
forcement equipment  through  the  Purchase  and  Contract  Division  and  to 
make  grants  of  this  equipment  to  the  criminal  law  planning  units.  The 
grants  are  made  by  the  Department  of  Local  Affairs  using  federal  money 
granted  to  that  department  under  42  U.S.C.  3731  on  the  condition  that  the 
criminal  law  planning  units  pay  matching  local  funds  for  a  part  of  its 
purchase  price  of  the  equipment.  After  making  the  purchases  from  the 
Purchase  and  Contract  Division,  the  Department  of  Local  Affairs  then 
makes  the  grants  of  equipment  to  the  criminal  law  planning  units. 

The  criminal  law  planning  units  are  joint  agencies  of  local  government  set 
up  under  the  provisions  of  G.S.  160-200(46)  and  G.S.  153-9(64)  to  accept, 
receive,  and  disburse  funds,  grants,  and  services  on  behalf  of  participating 
counties  and  municipalities  in  executing  training  and  deevlopment  pro- 
grams for  law  enforcement  agencies. 

One  of  the  functions  of  the  Department  of  Local  Affairs  with  respect  to 
law  and  order  is  to  assist  and  participate  with  State  and  local  law  en- 
forcement agencies  to  improve  law  enforcement  and  the  administration  of 
criminal  justice  and  to  make  grants  for  use  in  pursuing  its  objectives  under 
such  conditions  as  are  deemed  by  the  Department  to  be  necessary.  (G.S. 
143-323.)  The  Department  of  Local  Affairs  receives  grants  from  the  federal 
government  for  use  in  promoting  its  work  in  assisting  State  and  local  law 
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enforcement  agencies  to  improve  law  enforcement  and  the  administration 
of  criminal  justice.  The  Purchase  and  Contact  Division  of  the  Department 
of  Administration  has  authority  under  G.S.  143-49  and  is  authorized  to 
purchase  all  supplies,  materials,  and  equipment  required  by  State  govern- 
ment or  any  of  its  departments. 

The  Department  of  Local  Affairs  is  authorized  by  statute  to  make  grants 
for  use  in  pursing  its  objectives  under  such  conditions  as  are  deemed  by 
the  Department  to  be  necessary.  A  grant  is  defined  by  Webster's  Third 
New  International  Dictionary,  at  page  989,  as  "something  granted;  especi- 
ally a  gift  as  of  land  or  a  sum  of  money,  usually  for  a  particular  pur- 
pose". The  Department  of  Local  Affairs  proposes  to  make  grants  in  kind 
of  specified  law  enforcement  equipment  upon  the  condition  that  local 
matching  funds  are  paid  by  the  criminal  law  planning  units.  The  match- 
ing of  funds  is  a  federal  requirement.  It  appears  that  the  Department  of 
Local  Affairs  has  this  authority  to  make  in  kind  grants  upon  the  conditions 
set  out. 

1  am  of  the  opinion  that  the  equipment  needed  by  the  Department  of  Local 
Affairs  to  make  the  in  kind  grants  as  a  part  of  its  statutory  function  is 
equipment  required  by  State  government  or  its  departments  for  which  the 
Purchase  and  Contract  Division  has  power  and  authority  to  purchase  under 
Article  3  of  Chapter  143  of  the  General  Statutes  and  that  the  proposed 
procedures  are  in  compliance  with  the  purchase  and  contract  laws  and  are 
within  the  authority  of  the  Department  of  Local  Affairs. 

Robert  Morgan,  Attorney  General 

Harrison  Lewis, 

Deputy  Attorney  General 

Eugene  A.  Smith, 

Assistant  Attorney  General 

2  February  1970 

Subject:  State  Department,  Institutions  &  Agencies;  Teachers'  and 

State  Employees'  Retirement  System;  Investment  in  Gov- 
ernment National  Mortgage  Association  Mortgages  Proper 

Requested  by:     Mr.  R.  Moore,  Assistant  Treasurer 
State  of  North  Carolina 

Question:  Are  mortgage-backed  certificates  which  are  guaranteed  by 

the  Government  National  Mortgage  Association  eligible 
for  investment  by  the  Teachers'  and  State  Employees'  Re- 
tirement System  even  though  the  mortgages  back  of  the 
certificates  are  not  FHA  mortgages  on  property  located 
in    North    Carolina? 

Conclusion:  The   Teachers'   and   State   Employees'   Retirement   System 

has  the  authority  to  invest  in  mortgage-backed  certificates 
-  which  are  guaranteed  by  the  Government  National  Mort- 

1 '  gage  Association. 
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12    U.S.C.A.    1721     (g)     authorizes    the    Government    National    Mortgage 

I  Association  "to  guarantee  the  timely  payment  of  principal  of  and  interest 

ion  such  trust  certificates  or  other  securities  as  shall    (1)   be  issued  by  the 

corporation   under   section    1718(d)    of   this   title,    or   by   any   other   issuer 

approved  for  the  purposes  of  this  subsection  by  the  Association,  and    (2) 

be  based  on  and  backed  by  a  trust  or  pool  composed  of  mortgages  which 

j  are   insured   under   this   chapter   or   title   V   of   the   Housing   Act  of   1949, 

'  or  which  are  insured  or  guaranteed  under  the  Servicemen's  Readjustment 

Act  of  1944  or  Chapter  37  of  Title  38." 

12  U.S.C.A.  1721  (g)  also  requires  the  full  faith  and  credit  of  the 
United  States  to  be  "pledged  to  the  payment  of  all  amounts  which  may 
be  required  to  be  paid  under  any  guaranty  under  this  subsection." 

In  addition,  G.S.  135-7  states,  "The  board  of  trustees"  of  the  Retirement 
System  for  Teachers  and  State  Employees  of  North  Carolina  "shall  be 
the  trustee  of  the  several  funds  created  by  this  chapter  as  provided  in 
G.S.  135-8  and  shall  have  full  power  to  invest  and  reinvest  such  funds 
in  any  of  the  following: 

(1)      Obligations  of  the  United  States  or  obligations  fully  guar- 
anteed both  as  to  principal  and  interest  by  the  United  States  .  .  ." 

Thus,  it  is  evident  that  there  is  adequate  statutory  authorization  for  the 
Teachers'  and  State  Employees'  Retirement  System  to  invest  in  mortgage- 
backed  certificates  which  are  guaranteed  by  the  Government  National 
Mortgage  Association. 

Robert    Morgan,    Attorney    General 
-  .  James  L.  Blackburn,  Staff  Attorney 


29  December  1969 

Subject:  State     Departments,     Institutions,     and     Agencies;     Tort 

Liability 

Requested  by:      Mr.  J.   R.  Jordan,  Business  Manager 

Eastern  North   Carolina   School  for  the   Deaf 

Questions:  (1)      What    is    the    extent    of    the    employee's    or     State 

institution's  liability  in  event  of  an  accident  while  the 
State  employee  is  driving  his  personal  vehicle? 

(2)  What  is  the  extent  of  the  employee's  or  State  in- 
stitution's liability  if  a  student  is  injured  during  school 
activities? 

(3)  To  what  extent  is  a  State  institution  or  coach  liable 
if  a  student  is  injured  while  taking  part  in  athletic  events? 

(4)  Can  this  liability  be  limited  by  agreement  among  the 
parties? 
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Conclusions:  (1)  An  employee  is  always  personally  liable,  of  course, 
for  his  own  negligent  operation  of  his  personal  vehicle. 
If  he  is  acting  within  the  course  and  scope  of  his  employ- 
ment, then  the  State  institution  would  be  secondarily  liable 
under  the  Tort  Claims  Act. 

(2)  An  employee  is  personally  liable  and  the  State  insti- 
tution would  be  liable  if  the  employee  acts  in  the  course 
and  scope  of  his  employment  (such  liability  being  further 
limited  by  the  Tort  Claims  Act  provisions)  if  a  student 
is  injured  due  to  the  negligent  conduct  of  an  employee 
during   normal    school    activities. 

(3)  A  coach  is  personally  liable  and  the  State  institution 
would  be  liable  if  the  coach  acts  in  the  course  and  scope 
of  his  employment  (such  liability  being  limited  to  the  Tort 

,  Claims  Act  provisions)    if  a  student  is  injured  due  to  the 

negligent  conduct  of   a   coach   during   athletic   events. 

(4)  As  a  general  rule,  the  tort  liability  of  a  person  or 
State  institution  may  not  be  limited  by  prior  agreement. 

As  you  are  probably  aware,  the  State  Tort  Claims  Act  (G.S.  143-291, 
et  seq.)  prescribes  the  conditions  under  which  a  State  department,  institu- 
tion or  agency  is  liable  for  the  negligent  acts  of  its  employees.  The  Tort 
Claims  Act  would  apply  in  the  situation  of  an  employee,  acting  in  the 
course  and  scope  of  his  employment  who  acts  negligently  resulting  in  per- 
sonal injury  or  property  damage  to  others.  This  would  be  true  whether 
the  employee  is  driving  a  State  vehicle  or  one  owned  by  himself.  As  a 
usual  role,  the  owner  of  the  vehicle  is  primarily  liable  and  the  employer 
would  only  be  secondarily  liable  in  that  sort  of  situation. 

Under  the  provisions  of  the  Tort  Claims  Act,  the  coverage  there  for  negli- 
gent acts  of  employees  is  not  limited,  of  course,  to  those  arising  out  of 
vehicular  accidents  and  in  any  situation  where  the  employee  acts  within 
the  course  and  scope  of  his  employment  and  acts  negligently  both  the 
employee  and  the  institution  would  be  liable  for  any  damages  to  person 
or  property  of  students  or  others.  Under  the  same  provisions,  the  school 
or  its  athletic  coaches  would  be  liable  to  a  student  who  participates  in 
athletic  events  for  any  negligent  acts  of  the  coach  or  any  other  employee 
acting  within  the  course  and  scope  of  employment.  This  is  not  a  "strict 
liability",  as  it  is  referred  to  in  law,  but  applies  only  for  the  negligent 
act  of  a  person.  Therefore,  the  inquiry  is  first  whether  a  person  has  been 
injured  and,  if  they  have,  whether  that  injury  was  the  result  of  a  negli- 
gent act  of  an  employee  acting  in  the  course  and  scope  of  his  employment. 
Any  injuries  incurred  which  might  result  in  payment  by  the  school  must 
be  approved  both  by  the  Attorney  General's  Office  and  by  the  Industrial 
Commission  under  the  provisions  of  the  Tort  Claims  Act  (more  specifically, 
G.S.    143-295)    and   payment  without  such   approval   is  illegal. 

In  general,  there  is  no  particular  form  which  will  limit  the  liability  of  a 
person    or    institution   which    does    not   yet   exist.    While,    after    an   injury 
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or  damages  sustained,  a  person  may,  with  knowledge  of  his  injuries  and 
without  any  fraud  or  duress  on  the  part  of  the  negligent  parties',  subse- 
quently release  the  negligent  tortfeasors  from  liability,  our  Supreme  Court 
has  held  that  one  may  not  release  persons  from  liability  for  future  acts 
since  one  really  does  not  know  at  that  time  the  extent  of  injury  or  what 
acts  might  occur.  Therefore,  any  kind  of  general  release  which  would  pur- 
port to  relieve  the  School  of  liability  for  any  injury  sustained  by  the 
student  on  campus  or  otherwise  would  be  invalid.  The  language  on  your 
student  admission  application  and  on  your  superintendent's  general  letter 
to  parents  which  were  attached  to  your  inquiry  are  both  excellent  for 
informing  parents  that  the  responsibility  is  on  them  to  determine  whether 
their  children  are  able  fully  to  participate  in  all  activities.  Unless  your 
instructors  would  have  some  special  notice  of  other  disabilities  of  the 
children  which  might  prevent  their  full  participation  in  events,  however,  I 
would  see  no  liability  arising  from  their  failure  to  restrict  students'  ac- 
tivities. Of  course,  if  they  know  those  activities  should  be  restricted  and 
do  not  restrict  them,  then  they  may  expose  the  School  to  additional 
liability. 

Robert    Morgan,    Attorney    General 
(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 

5  May  1970 

Subject:  State   Departments,   Institutions  and   Agencies;    Tort  Lia- 

bility; Authority  to  Extend  Liability  by  Agreement  with 
the    Federal    Government 

Requested  by:     Mr.  Ernest  E.  Durham,  Assistant  Business  Manager, 
North  Carolina  State  University 

Question:  Does  an  agency  of  the  North  Carolina  State  government 

have  authority  to  extend  the  tort  liability  of  the  State 
by  agreement  with  the  federal  government  to  hold  it 
harmless  in  event  of  a  federal  tort  claims  action? 

Conclusion:  A    State    agency    does    not   have    the    authority    to    extend 

the  liability  of  the  State  by  agreement  with  the  federal 
government  to  hold  it  harmless  in  event  of  a  federal  tort 
claims    action. 

The  inquiry  of  April  21  includes  a  memorandum  from  the  Director  of 
the  Institute  of  Biological  Sciences  on  the  campus  of  North  Carolina 
State  University  at  Raleigh.  It  indicates  that  for  several  years.  North 
Carolina  State  University  in  conjunction  with  the  United  States  Depart- 
ment of  Interior,  Bureau  of  Sports,  Fisheries  and  Wildlife,  has  main- 
tained an  agreement  for  a  Cooperative  Fishery  Unit  Program.  As  part 
of  the  program,  the  federal  government  has  pledged  funds  for  the  support 
of  two  faculty  members  who  are  on  the  faculty  of  the  University  and  has 
provided  federal  funds  not  only  for  personnel  but  for  some  equipment  and 
has  made  available  three  federally-owned  vehicles  for  the  program.  It  is 
understood    that   these   vehicles   are   driven   by   the   graduate    students   for 
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whom  the  program  is  organized  and  that  they  are  required  to  have 
federal  drivers'  licenses  in  order  to  drive  those  vehicles. 

In  the  proposed  agreement  this  year,  the  contract  would  provide  that  the 
University  would  provide  a  liability  insurance  policy  covering  the  students 
while  they  are  engaged  in  governmental  activities  in  the  use  of  federal  ve- 
hicles and  other  equipment  and  would  name  the  United  States  as  an 
additional  insurer.  This  certificate  of  insurance  should  be  provided  to  the 
federal  government  and  there  is  a  further  provision  as  follows: 

"The  University  agrees  to  hold  harmless  the  Government,  and 
defend  and  pay  any  tort  claims  against  the  Government,  which 
arise  out  of  the  student  activity." 

Traditionally,  of  course,  the  government  has  had  available  to  it  a  claim 
of  sovereign  immunity  in  tort  actions.  This  immunity  has  only  been  abro- 
gated by  the  General  Assembly  to  the  extent  that  it  enacted  the  State  Tort 
Claims  Act  (G.S.  143-291,  et  seq.)  and  State  agencies  are  responsible  for 
the  activities  of  their  employees  and  agents  only  under  the  strict  pro- 
visions of  that  Act.  As  a  usual  rule,  the  University  or  any  other  State 
agency  is  not  responsible  for  the  actions  of  students  who  are  carrying 
out  their  regular  course  of  study  and  not  carrying  out  University's 
business  as  such.  The  students  would  not  be  State  employees  or  agents 
and  in  fact  in  the  present  case  would  be  driving  a  federal  and  not  a 
State  vehicle.  Therefore,  the  State  would  not  be  liable  under  the  State 
Tort  Claims  Act  for  the  actions  of  these  students.  Even  were  the  situation 
to  arise  where  the  students  would  be  acting  in  course  and  scope  of  em- 
ployment for  the  State  or  as  a  State  agent,  the  State  agency  is  without 
power  to  extend  the  liability  of  the  State  beyond  the  certain  provisions 
of  the  Tort  Claims  Act.  Thus,  for  example,  the  current  limit  of  Tort 
Claims  actions  of  $15,000  could  not  be  extended  by  a  promise  to  identify 
the  federal  government  against  unlimited  liability.  Further,  the  statute 
of  limitations  of  two  years  could  not  be  extended  by  agreement  of  the 
University  or  any  other  State  agency.  Because  of  the  fact  that  the  federal 
government  and  not  the  State  would  be  sued  and  the  federal  government 
would  be  obliged  to  satisfy  any  judgment,  defend  any  action  and  pay  any 
claim,  a  State  agency  is  without  authority  to  promise  to  indemnify  the 
government  and  it  would  be  improper  to  execute  the  proposed  agreement. 
It  is  suggested  that  the  federal  government  might  wish  to  purchase  liability 
insurance  on  the  student  operation  of  those  vehicles  with  federal  funds. 

Robert  Morgan,  Attorney  General 
(Mrs.)   Christine  Y.  Denson, 
Staff   Attorney 

23  October  1969 

Subject:  State  Departments,  Institutions,  and  Agencies;    Tort  Lia- 

bility; Liability  in  Excess  of  $15,000  Per  Injury  Per  Person 

Requested  by:      Mr.   A.   C.    Davis,   Controller 
State  Board  of  Education 
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Question:  In  view  of  the  stated  maximum  recovery  amount  in  G.S. 

143-291,  may  an  injury  to  a  child  result  in  a  payment 
greater  than  that  stored  maximum  recovery  amount  by 
virtue  of  an  award  to  a  parent  for  his  expense  in  con- 
nection with  the  injury? 

Conclusion :  No. 

In  a  letter  of  May  27,  1969  the  facts  indicate  that  a  child  has  received 
an  injury  under  circumstances  where  G.S.  143-300.1  imposes  liability.  As 
a  result,  a  judgment  has  been  entered  in  favor  of  the  child  in  an  amount 
which,  when  combined  with  the  judgment  given  to  his  parents  for  their 
expenses  as  result  of  the  accident,  requires  the  State  Board  of  Education 
to  expend  more  than  the  $15,000  stated  maximum  recovery  under  the 
State  Tort  Claims  Act.  The  State  Board  of  Education,  liable  for  payment 
of  the  judgments  under  G.S.  143-300.1  (c),  has  doubts  as  to  the  extent 
of  its  liability  beyond  the  amount  of  $15,000. 

In  the  event  of  a  personal  injury  to  a  child  by  a  fault  of  another  not  his 
parent,  the  following  damages  are  recoverable:    (1)  for  pain  and  suffering, 

(2)  for    impairment   of    earning    capacity    after    attainment   of   majority, 

(3)  for  loss  of  services  and  earnings  of  the  child  during  minority,  (4)  for 
expenses  for  medical  treatment  after  attainment  of  majority,  (5)  for 
expenses  for  medical  treatment  past  and  future  during  minority.  These  are 
recoverable  through  two  causes  of  action,  one  in  favor  of  the  child  and  one 
in  favor  of  the  parent.  Kleibor  v.  Rogers,  265  N.C.  304    (1965). 

However,  it  will  be  seen  from  the  foregoing,  that  items  (2)  and  (3)  are 
in  fact  the  same  item  of  damage,  allocated  between  two  people  (parent  and 
child)    and  not  two  distinct  items  of  damage.   The  same  is  true  of  items 

(4)  and  (5).  Since  this  is  so,  only  one  award  of  damages  occurs  on  these 
facts,  even  though  the  award  results  from  two  causes  of  action,  and  is 
divided  between  two  parties. 

G.S.  143-291  states  that  "in  no  event  shall  the  amount  of  damages  awarded 
exceed  the  sum  of  .  .  .  $15,000."  Since  this  limitation  plainly  refers  to 
damages  and  not  to  causes  of  actions,  on  the  facts  related  here  an  award 
in  excess  of  $15,000  would  be  impermissable. 

This  view  is  further  substantiated  by  the  long  history  of  strict  interpre- 
tation of  the  Tort  Claims  Act,  see  e.g.  Floyd  v.  Highway  Commission,  241 
N.C.  461  (1955),  and  by  the  general  rule  that  statutes  in  derogation  of 
the  common  law  are  to  be  strictly  construed. 


Robert    Morgan,    Attorney    General 

Jean  A.  Benoy, 

Deputy  Attorney  General 

Maurice  W.  Home, 

Special  Assistant  Attorney  General 
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20  May  1969 
Subject: 


■"V  •  ■ 


State  Departments,  Institutions  &  Agencies;  Tort  Lia- 
bility; North  Carolina  State  University;  Contract  for  the 
Building  of  a  Pulstar  Nuclear  Reactor;  Agreement  to 
Indemnify  and  Save  Harmless 

Requested  by:  Mr.  John  D.  Wright,  Business  Manager  and  Mr.  Carroll  L. 
Mann,  Jr.,  Facilities  Planning  Director,  North  Carolina 
State  University 

Question:  Whether   North   Carolina   State   University,   as  an  instru- 

mentality of  the  State  of  North  Carolina,  may  enter  into 
an  agreement  to  save  harmless  and  indemnify  a  private 
corporation  against  all  liability  arising  from  the  assembly, 
construction  and  use  of  an  atomic  reactor? 

Conclusion:  North    Carolina    State    University    as    a    creature    of    the 

General  Assembly  and  as  an  instrumentality  of  the  State 
'   '  of  North  Carolina  has  no  authority  to  execute  an  indemni- 

'  fying  or   save   harmless   clause   under  which   it  agrees  to 

indemnify  and  save  harmless  a  private  contractor  against 
any  and  all  liability  resulting  from  the  assembly,  construc- 
tion, installation  or  operation  of  a  nuclear  reactor  being 
installed  and  constructed  by  a  private  contractor.  The 
'  University   has   no   authority  to  waive   the   sovereign   im- 

munity of  the  State  and  its  attempt  to  do  so  would  be 
contrary  to  law  and  against  the  public  policy. 

North  Carolina  State  University  is  in  the  preliminary  stages  of  building, 
on  its  campus,  a  new  Pulstar  Reactor.  Proposed  contract  with  the  American 
Machinery  and  Foundry  Company  (AMF),  prime  contractor  for  the  design, 
assemblying  and  construction  of  the  reactor,  has  been  submitted  to  the 
General  Assembly  for  his  opinion  as  to  its  legality.  Specifically  involved 
is  an  indemnification  clause  whereby  State  University  would  indemnify 
and  save  harmless  AMF  against  all  liability  arising  out  of  the  construc- 
tion, assembly  and  operation  of  the  reactor.  The  clause  in  question  reads: 

"ARTICLE  VII— INDEMNIFICATION 

The  UNIVERSITY  shall  assume,  idemnify  and  save  harmless 
AMF,  all  of  its  agents,  employees  and  subcontractors  against 
whom  a  claim  may  be  asserted,  from  and  against  any  and  all  lia- 
bility (including  any  and  all  expenses,  legal  or  otherwise,  incurred 
in  the  defense  of  any  claim  or  suit)  arising  out  of  or  resulting  from 
injury  to  person  or  damage  to  property  arising  from  the  mal- 
functioning or  non-functioning  of  any  machinery,  equipment, 
plant,  reactor  or  material,  or  injury  to  person  or  damage  to  prop- 
erty resulting  from  the  radioactive,  toxic,  explosive,  or  other 
hazardous  properties  of  source  material,  special  nuclear  or  by- 
products as  defined  in  the  U.S.  ATOMIC  ENERGY  ACT  OF  1954 
as  amended,  used  in  or  resulting  from  the  assembly,  construction, 
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installation,  or  operation  of  the  facility.  Such  assumption,  in- 
demnification, and  undertaking  to  have  harmless,  shall  apply  to 
claims  by  the  UNIVERSITY  and/or  operator  of  the  facility  as 
well  as  to  third  party  claims." 

It  is  noted  that  the  indemnification  clause  has  no  limitation  either  as  to 
amount  or  as  to  time.  Unlimited  liability  could  accrue  over  a  number  of 
years.  Further,  the  clause  does  not  make  reference  to  negligence  as  the 
standard  for  liability.  The  question  which  arises  is:  Whether  North  Caro- 
lina State  University  can  enter  into  a  contract  which  has  a  clause  waiving 
the  State's  sovereign  immunity  to  tort  liability  and  suit?  A  secondary,  but 
important,  question  is  whether  the  University  may  procure  liability  in- 
surance against  the  hazards  raised  by  construction,  assembly  and  operation 
of  a  reactor? 

Incidental  to  the  contemplated  construction  of  the  reactor,  the  Chancellor 
of  the  University  has  already  executed  with  the  Atomic  Energy  Com- 
mission an  "Indemnity  Agreement"  which  purportedly  binds  the  University, 
as  licensee  of  the  reactor,  to  waive  the  defense  of  charitable  or  govern- 
mental immunity.  This  is  apparently  required  by  the  A.E.C.  prior  to  the 
granting  of  licenses. 

North  Carolina  State  University  is  a  creature  of  the  General  Assembly. 
The  only  powers  which  the  University  has  are  those  powers  of  incorporation 
delegated  to  its  Board  of  Trustees  by  the  General  Assembly,  as  set  forth 
in  Chapter  116,  and  those  powers  incidental  and  necessary  to  the  carrying 
out  of  the  functions  of  the  University. 

The  University  is  a  public  institution  and  body  politic  subject  to  legis- 
lative control.  It  is  a  political  agency  in  subjection  to  legislative  discretion 
and  absolutely  dependent  on  its  will  for  its  continuing  existence.  Uni- 
versity of  North  Carolina  v.  Maultsby,  43  N.C.  257;  15  Am.  Jur.  2d, 
Colleges  and   Universities,   §   7. 

Under  the  common  law,  the  State  of  North  Carolina  has  always  been 
immune  from  tort  liability  and  from  suit  based  upon  negligence.  Floyd  v. 
North  Carolina  State  Highway  Commission,  241  N.C.  461;  Alliance  Com- 
pany V.  State  Hospital,  241  N.C.  329;  Nello  Teer  Company  v.  Highway 
Commission,   265   N.C.   1. 

Except  as  provided  by  statute,  and  to  the  extent  provided,  the  State 
may  not  be  sued  in  tort.  Shingleton  v.  State,  260  N.C.  451 ;  Ayscue  v.  High- 
way Commission,  270  N.C.  100.  The  remedy  provided  by  the  Tort  Claims 
Act  is  an  exclusive  one,  and  being  in  derogation  of  the  common  law,  is 
to  be  strictly  construed.  Teer  v.  Highway  Commission,  supra. 

There  is  nothing  in  Chapter  116  of  the  General  Statutes  which  would 
permit  the  University  to  waive  the  sovereign  immunity  of  the  State  to 
suit.  While  the  University  does  have  power  to  contract  with  the  Federal 
Government,  public  and  private  corporations  incidental  to  its  corporate 
powers,  it  has  no  power  to  waive  the  sovereign  immunity  of  the  State. 
As  a  creature  of  the  General  Assembly  its  power  are,  as  above  stated, 
prescribed  by  that  body. 
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While  recognizing  the  broad  authority,  both  explicit  and  implied,  in  carrying 
out  the  functions  of  the  University,  and  while  recognizing  the  authority 
of  the  University  as  a  body  corporate  to  enter  into  contracts,  the  purpose 
of  which  is  to  promote  learning,  no  authority  is  found  for  the  pledging  of 
absolute  liability  such  as  the  Indemnification  Agreement  in  the  proposed 
contract  with  AMF.  The  Indemnification  Agreement  appearing  in  the  pro- 
posed contract,  insofar  as  the  same  purports  to  be  an  absolute  assumption 
by  North  Carolina  State  University  for  all  liability  arising  from  the 
installation,  construction  or  operation  of  the  Nuclear  Reactor,  without 
any  reference  to  the  basis  of  liability,  without  any  limitation  as  to  amount, 
and  without  any  limitation  as  to  the  duration  of  such  indemnification,  is 
contrary  both  the  law  of  the  State  and  to  public  policy. 

In  researching  this  question,  we  are  aware  of  a  1959  statute  relating  to 
atomic  energy,  radioactivity  and  radiation,  G.S.  104C-1,  et.  seq.,  which 
declares  as  the  State's  policy  the  safe  use  of  all  devices  emitting  radiation. 
Nothing  in  such  Act  touches  on  the  liability  of  the  State  for  the  operation 
of  a  State-owned  reactor. 

As  to  the  question  of  procuring  liability  insurance  against  the  hazards 
created  by  the  construction,  assembly  and  operation  of  a  nuclear  reactor, 
there  is  nothing  in  Chapter  116  which  would  prohibit  the  purchase  of  such 
insurance  and  it  would  seem  that  under  the  broad  powers  granted  to  the 
University  and  those  powers  necessarily  incidental,  such  insurance  might 
be   purchased. 

Under  G.S.  58-177.1,  insurers  writing  standard  fire  insurance  policies  in 
the  State  are  authorized  to  attach  an  endorsement  to  such  policies  assuming 
coverage  for  loss  or  damage  caused  by  nuclear  reaction,  nuclear  radiation, 
or  radioactive  contamination.  Additionally,  it  appears  that  the  Congress, 
under  Public  Law  89-645,  has  enacted  a  program  which  makes  insurance 
coverage  available  to  licensees  of  nuclear  reactors.  It  is  doubtful  that 
the  purchase  of  liability  insurance  by  State  University  against  hazards 
created  by  the  construction,  assembly  and  operation  of  a  nuclear  reactor 
would  have  the  effect  of  waiving  the  State's  governmental  immunity  from 
tort  liability. 

The  Supreme  Court  by  implication  in  Turner  v.  Board  of  Education,  250 
N.C.  456,  indicated  that  the  purchase  of  liability  insurance  would  not  have 
such  effect.  See  also  68  A.L.R.2d  1437  and  the  cases  collected  thereunder. 
This  Office  expresses  no  opinion  as  to  the  Financial  Protection  Requirements 
and  Indemnity  Agreement  entered  into  between  the  Atomic  Energy  Com- 
mission and  North  Carolina  State  University  on  February  17,  1969. 

Nuclear  reactors,  while  consistently  assembled  and  operated  under  the 
highest  standards  of  care,  are  nevertheless  recognized  as  having  a  unique 
potential  for  certain  hazards  which  could  possibly  be  catastropes.  Con- 
sistent with  this  potential  for  inherent  danger,  a  body  of  law  has  developed 
which  tends  towards  imposing  strict  liability  upon  those  assembling  and 
using  such  reactors.  The  various  Atomic  Energy  Acts,  the  regulations 
governing  the  use  of  nuclear  reactors,  and  indeed  our  own  State  law,  give 
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recognition  to  the  special  hazard  which  may  exist.  To  some  extent,  there- 
fore, it  seems  an  anachronism  that  our  Tort  Claim  Act  would  limit 
recovery  to  a  small  amount  and  only  upon  a  negligent  act  of  an  agent  of 
the  State.  This  undoubtedly  is  a  probable  area  for  modern  legislation  which 
would  recognize  the  dangers  inherent  in  the  use  of  nuclear  reactors. 

Enclosed  herewith  is  a  proposed  draft  for  consideration  which  might 
bring  the  State  law  into  line  with  the  recognized  hazards  and  consistent 
with  other  state  and  federal  legislation  pertaining  to  nuclear  reactors. 

Robert    Morgan,    Attorney    General 
Bernard  A.   Harrell, 
Assistant  Attorney  General 


8  April  1970 

Subject:  State   Departments,    Institutions,   &   Agencies;    University 

of  North  Carolina  at  Chapel  Hill;  Water  Supply  System; 
Partial  Sale  or  Lease  of 

Requested  by:     Mr.  J.   C.   Eagles,  Jr.,  Vice   Chancellor,   Finance,   Univer- 
sity of  North  Carolina   at  Chapel   Hill 

Question:  What    portions    of    the    University    water    supply    system 

may  be   sold? 

Conclusion:  Chapter  653  of  the  1949  Session  Laws  precludes  the  Uni- 

versity from  selling  or  leasing  its  entire  water  supply 
system.  The  University  may  sell  or  lease  only  those  portions 
of  the  "water  distribution  system"  of  its  waterworks  fa- 
cility which  are  not  needed  to  supply  water  to  the  Uni- 
versity buildings  and  grounds. 

In  a  letter  of  March  5,  1970,  the  facts  indicate  that  the  University  of 
North  Carolina  is  presently  studying  the  feasibility  of  disposing  of  its 
water  supply  system.  The  system  consists  basically  of  a  reservoir,  a  pump- 
ing station,  a  water  filtration  plant,  and  a  water  distribution  system  from 
the  filtration  plant  to  the  campus  and  the  surrounding  community.  The 
Town  of  Carrboro  buys  water  wholesale  from  the  University.  There  is 
some  doubt  as  to  which  portions  of  the  entire  water  supply  system  the 
University  may  sell  and  which  portions  it  must  retain. 

Section  I  of  Chapter  653  of  the  1949  Session  Laws  authorizes  the  Univer- 
sity of  North  Carolina  to  sell  and /or  lease  its  telephone  system,  the  dis- 
tribution system  of  its  electric  light  and  power  facility  other  than  such 
a  portion  of  said  system  which  supplies  electric  light  and  power  to  the 
University  buildings  and  grounds,  and  "the  water  distribution  system  of  its 
waterworks  facility  other  than  such  portion  of  the  water  distribution  system 
as  supplies  water  to  University  buildings  and  grounds."  This  language 
clearly  restricts  the  right  of  the  University  to  sell  its  water  supply  system 
in  two  respects.  First,  the  University  may  sell  only  the  "water  distribution 
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system"  of  its  waterworks  facility.  Secondly,  the  University  must  retain 
such  portion  of  the  water  distribution  system  as  supplies  water  to  the 
University  buildings  and  grounds. 

Section  2  of  this  Act  clearly  indicates  that  the  legislature  did  not  intend 
to  authorize  the  University  to  sell  its  reservoir,  pumping  station  and  water 
filtration  plant.  Section  2  provides  that  upon  a  sale  or  lease  of  the  water 
distribution  system,  the  University  may  furnish  water  to  be  distributed 
through  such  distribution  system  at  such  wholesale  rates  as  may  be  agreed 
upon  by  the  Board  of  Trustees  and  the  purchasers  and /or  lessees. 

It  is  the  clear  intention  of  Chapter  653  of  the  1949  Session  Laws  that  the 
University  retain  title  to  its  water  reservoir,  the  pumping  station,  the 
water  filtration  plant  and  such  portion  of  the  water  distribution  system 
as  supplies  water  to  the  University  buildings  and  grounds.  The  University 
may  sell  only  those  portions  of  the  water  distribution  system  of  its  water- 
works facility  as  are  not  needed  to  supply  water  to  the  University  buildings 
and  grounds.  Any  sale  or  lease  of  the  entire  water  supply  system  owned  by 
the  University  would  have  to  be  authorized  by  an  additional  act  of  the 
Legislature. 

Robert   Morgan,   Attorney   General 
Roy  A.   Giles,  Jr.,  Staff  Attorney 


STREETS  AND  HIGHWAYS 


2  September  1969 


Subject:  Streets    and    Highways;    Highway    Relocation    Assistance 

Act;  Mobile  Homes  Consideration  of;  for  Highway  Re- 
location Assistance  Payments 

Requested  by:      Mr.  W.  H.  Webb,  Jr. 

State  Right-of-Way  Agent 
State  Highway  Commission 

Questions:  (1)      Is  a  mobile  home  considered  replacement  housing  un- 

der Article  13  of  Chapter  136  of  the  General  Statutes  for 
the  purpose  of  making  relocation  assistance  payments? 

(2)  Under  what  conditions  is  a  mobile  home  considered 
real  property? 

Conclusions:  (1)  A  mobile  home  is  generally  considered  a  dwelling  and 
may  be  considered  for  replacement  housing  payments  un- 
der G.S.  136-162. 

(2)  A  mobile  home  would  be  real  property  under  State 
law  if  it  were  connected  to  utilities,  immobilized  and  perma- 
nently located  on  a  foundation  on  a  lot  or  land  owned  by 
the  mobile  home  owner. 
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In  a  letter  of  August  1,  1969,  the  writer  wants  to  know  under  what  con- 
ditions a  mobile  home  might  be  considered  realty  and  whether  or  not  a 
mobile  home  can  be  considered  as  replacement  housing  for  the  purpose 
of  making  relocation  assistance  payments  under  Article  13  of  Chapter  136 
of  the   General   Statutes. 

G.S.  136-162 (a)  provides  that  relocation  payments  may  be  made  to  a 
displaced  owner-occupant  of  real  property  acquired  for  a  highway  project 
which  is  improved  by  a  dwelling.  The  Act  further  provides  that  such  pay- 
ment shall  be  made  only  to  a  displaced  person  who  purchases  and  occupies 
a  dwelling  within  one  year  subsequent  to  the  date  on  which  he  is  required 
to  move  from  the  dwelling  acquired  for  the  highway  project.  G.S. 
136-162  (b)  provides  that  the  payments  under  subsection  (b)  are  authorized 
to  any  individual  or  family  displaced  from  a  dwelling. 

The  only  condition  for  relocation  assistance  payments  to  an  otherwise 
qualified  displaced  owner  for  replacement  housing  under  G.S.  136-162  (a) 
is  that  he  must  purchase  and  occupy  the  dwelling  within  one  year.  A 
mobile  home  is  generally  recognized  as  a  dwelling  and  is  within  the 
meaning  of  dwelling  as  generally  used.  Reetz  v.  Ellis,  279  Ala.  453,  186  S.2d 
915;  City  of  Rutland  v.  Keiffer,  124  Vt.  357,  205  A.2d  400.  A  home  is 
defined  in  Black's  Law  Dictionary,  Fourth  Edition,  as  "a  dwelling  house". 
Thus,  a  mobile  home  is  a  dwelling  by  definition.  I  am  of  the  opinion  that 
an  otherwise  qualified  displaced  owner-occupant  of  real  property  improved 
by  a  dwelling  acquired  for  a  highway  project,  who  within  one  year  from 
the  date  of  acquisition  purchases  and  occupies  a  mobile  home  meeting  the 
standards  adopted  by  the  Highway  Commission,  qualifies  for  the  replace- 
ment housing  payments  under  G.S.  136-162 (a).  A  mobile  home  may  also 
be  considered  for  replacement  housing  payments  under  G.S.  136-162  (b). 

Whether  or  not  a  mobile  home  is  real  property  is  determined  by  whether  or 
not  it  is  a  fixture.  As  a  general  rule  a  building  on  land  is  a  part  of  the 
realty.  35  Am.  Jur.  2d,  Fixtures,  Sec.  78  p.  761.  A  building  firmly  affixed  or 
annexed  to  the  free  hold  as  to  become  thoroughly  and  substantially  a  part 
of  the  realty  is  considered  a  fixture.  At  common  law  all  buildings  became 
a  part  of  the  free  hold  as  soon  as  they  were  placed  upon  the  soil.  Ingold  v. 
Phoenix,  230  N.C.  142,  52  S.E.2d  366,  8  A.L.R.2d  1439.  The  general  test 
for  determining  whether  a  particular  object  has  become  a  fixture  are 
usually  said  to  comprise  (1)  an  annexation  to  the  realty,  (2)  adaptation 
to  the  use  for  which  the  realty  is  devoted  and  (3)  intention  that  the  object 
become  a  permanent  accession  to  the  free  hold.  There  are  other  factors  which 
will  be  considered  in  appropriate  cases,  i.e.,  the  relationship  of  the  parties 
claiming,  the  relative  difficulty  of  removal,  the  nature  of  the  article 
annexed,  and  whether  or  not  the  fact  of  annexation  is  open  and  apparent. 
35  Am.  Jur.  2d,  Fixtures,  sec.  4,  p.  702. 

In  general,  a  mobile  home  may  be  considered  real  property  when  it  has 
been  placed  on  a  lot  owned  by  the  owner  of  the  mobile  home  and  permanently 
attached  thereto  by  being  connected  to  utilities,  immobilized  and  placed 
on  a  permanent  foundation.  Douglas  v.  Badmon,  206  Pa.  Supra,  213  A.  2d 
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88;  Morris  v.  Zoning  Board,  232  A.2d  393  (Rhode  Island);  McQuillan, 
Municipal  Corporations,  3d  Ed.;  Sec.  24.564,  24.621;  96  A.L.R.2d  232 
Anno:  Trailer-Residential  Use-Restrictions.  Most  authorities  recognize  the 
practical  difficulties  in  formulating  a  comprehensive  principal  for  deter- 
mining what  are  fixtures  and  hold  that  the  determination  can  only  be  made 
from  consideration  of  all  the  individual  facts  and  circumstances  in  each  i 
case.  35  Am.  Jur.  2d,  Fixtures,  para.  1,  p.  700.  It  is  suggested  that  each 
case  be  considered  individually  in  determining  whether  or  not  a  mobile  home 
is  realty.  Sii 

Federal  Highway  Administration  Circular  Memorandum  34-10  attached 
to  the  letter  of  August  1,  1969,  advises  that  "If  a  mobile  home  is  not  con- 
sidered as  real  property  under  State  law,  the  owner-occupant  or  tenant 
would  be  eligible  for  cost  of  move  payment  at  actual  cost  or  per  schedule 
at  his  election".  The  Circular  Memorandum  does  not  correctly  reflect  the 
payments  that  may  be  made  pursuant  to  the  North  Carolina  Relocation 
Assistance  Act.  In  construing  a  "displaced  person"  to  mean  any  person 
who  moves  from  real  property,  in  a  broad  sense,  as  one  who  moves  his 
mobile  home  from  real  property,  he  would  be  entitled  to  actual  costs 
under  G.S.  136-161  (a).  G.S.  136-161  (b)  provides  "Optional  Payments 
(Dwellings)  :  Any  person  displaced  from  a  dwelling  .  .".  A  person  who 
moves  his  mobile  home  would  not  be  "displaced  from  a  dwelling"  within  the 
purview  of  the  statute.  However,  in  cases  where  a  former  "mobile  home" 
has  been  permanently  attached  to  a  permanent  foundation  and  acquired 
by  eminent  domain,  either  a  payment  of  actual  expenses  would  be  authorized 
by  G.S.  136-161  (a)    or  an  optional  payment  under  G.S.  136-161  (b). 

The  attached  Circular  Memorandum  also  provides  that  "in  addition,  if  he 
meets  the  length  of  residence  requirements  he  may  be  eligible  for  a  replace- 
ment housing  payment".  I  am  of  the  opinion  that  an  occupant  of  a  mobile 
home,  which  is  not  considered  realty  and  which  was  not  taken  by  eminent 
domain,  is  not  eligible  for  replacement  housing  payments  under  either 
G.S.  136-162 (a)  or  G.S.  136-162 (b).  G.S.  136-162 (a)  provides  that  the 
State  Highway  Commission  may  make  a  payment  to  the  "owner  of  real 
property  which  is  improved  by  ...  a  dwelling".  Real  property  which  is 
improved  by  a  dwelling  implies  a  permanently  attached  structure.  Gen- 
erally, real  property  on  which  a  mobile  home  has  been  placed  and  connected 
to  utilities,  immobilized  by  removing  the  wheels,  etc.,  and  placed  on  a 
permanent  foundation  is  real  property  improved  by  a  dwelling  within  the 
purview  of  the  statute.  A  mobile  home  which  has  not  been  permanently 
attached  to  a  permanent  foundation  and  taken  by  eminent  domain  would 
not  be  eligible  for  payments  under  G.S.  136-162 (a). 

G.S.  136-162 (b)  provides  that  in  addition  to  other  payments  any  individual 
or  family  displaced  from  any  dwelling  not  eligible  under  the  preceding 
subsection  is  authorized  certain  payments  under  subsection  (b).  A  person 
who  moves  his  mobile  home  would  not  be  "displaced  from  a  dwelling" 
within  the  purview  of  the  statute.  However,  a  person  moving  from  a 
former  mobile  home  which  has  been  permanently  attached  to  a  permanent 
foundation  and  taken  by  eminent  domain  for  a  highway  project  would  be 
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entitled  to  replacement  housing  payments  under  either  G.S.  136-162 (a)  or 
G.S.  136-162  (b),  if  otherwise  specified. 

Robert    Morgan,    Attorney    General 
Eugene  A.  Smith,  Trial  Attorney 

1  December  1969 

Subject:  Streets    and    Highways;    Highway    Relocation    Assistance 

Act;    Retroactive   Payments 

Requested  by:     Mr.  W.  H.  Webb,  Jr. 

State  Right  of  Way  Agent 
State  Highway  Commission 

Question:  Does  the   North   Carolina   Highway   Relocation  Assistance 

Act  permit  retroactive  payments  to  August  23,  1968? 

Conclusion:  The  Act  is  made  eflfective  January  1,  1970,  and  retroactive 

payments  are  not  permitted  under  the  provisions  of  the  Act. 

In  a  letter  of  November  20,  1969,  the  State  Right  of  Way  Agent  for  the 
State  Highway  Commission  requested  an  opinion  by  the  Attorney  General 
required  by  the  Bureau  of  Public  Roads  concerning  whether  or  not  retro- 
active payments  under  the  Highway  Relocation  Assistance  Act  could  be 
made  to  August  23,  1968.  The  Highway  Relocation  Assistance  Act  was 
ratified  June  9,  1969  and  made  eff"ective  January  1,  1970. 

The  Act  provides  for  relocation  assistance  to  "displaced  persons"  in  order 
to  fairly  compensate  them  for  certain  inconveniences  suffered  and  expenses 
incurred  as  a  result  of  highway  projects.  G.S.  136-158  (b)  defines  a  "dis- 
placed person"  as  "any  person  who  moves  from  real  property  on  or  after 
January  1,  1970"  as  a  result  of  the  acquisition  of  the  real  property  for  a 
highway  project.  The  Act  specifically  limits  payments  to  those  "displaced 
persons  moving  from  real  property  on  or  after  January  1,  1970.  No  retro- 
active payments  are  permitted  under  the  Act.  In  the  absence  of  specific 
legislative  authority,  retroactive  highway  relocation  assistance  payments 
cannot  be  made  by  the  State  Highway  Commission. 


Robert    Morgan,    Attorney    General 
Eugene  A.  Smith,  Trial  Attorney 


30  June  1970 

Subject:  Streets    and    Highways;    Highway    Relocation    Assistance 

Act;    Retroactive   Payments 

Requested  by:     Mr.  W.  H.  Webb,  Jr. 

State  Right  of  Way  Agent 
State  Highway  Commission 


766  •  ATTORNEY   GENERAL   OPINIONS  [VOL. 

Question:  Does  the  State  Highway  Commission  have  authority  to  use 

either  the  "advance  of  funds"  or  "contingent  liability" 
method  for  making  relocation  assistance  payments  to  per- 
sons displaced  by  highway  construction  prior  to  January  1, 
1970? 

Conclusion:  No.     The    State    Highway    Commission    cannot    use    either 

method  for  making  these  payments  and  the  State  High- 
way Commission  cannot  use  any  portion  of  the  State's 
share  of  federal  funds  allocated  to  the  State  for  highway 
construction  to  make  payments  for  highway  relocation 
assistance  not  authorized  by  the  Legislature  nor  may  the 
State  Highway  Commission  incur  substantial  unreimburs- 
able  incidental  expenses  in  making  such  payments  not 
required  of  the  State  by  the  Federal  Aid  Act. 

In  an  opinion  dated  December  1,  1969,  the  State  Highway  Right  of  Way 
Agent  was  advised  that  no  retroactive  payments  could  be  made  under  the 
North  Carolina  Highway  Relocation  Assistance  Act,  as  the  Act  specifically 
limits  payment  to  those  persons  displaced  from  real  property  by  the  con- 
struction of  highways  on  or  after  January  1,  1970.  The  State  Highway 
Right  of  Way  Agent,  pursuant  to  a  letter  from  the  Bureau  of  Public 
Roads,  has  now  requested  the  State  Highway  Commission  to  obtain  an 
opinion  from  the  Attorney  General  as  to  whether  or  not  the  State  under 
any  statute  can  use  either  the  "advance  of  funds"  or  "contingent  liability" 
method  for  making  relocation  assistance  payments  to  persons  displaced  by 
highway  construction  who  moved  subsequent  to  August  23,  1968,  and 
prior  to  January  1,  1970.  January  1,  1970,  is  the  effective  date  of  the  North 
Carolina  Highway  Relocation  Assistance  Act. 

A  Circular  Memorandum  from  John  A.  Swanson,  Associate  Director  for 
Right  of  Way  and  Location,  Bureau  of  Public  Roads,  dated  October  13, 
1969,  described  these  two  methods  as  follows: 

"1.  Contingent  Liability:  A  State  may  be  able  to  enter  on  its  accounts 
the  amount  of  any  proposed  payment  and  bill  the  Federal  High- 
way Administration  prior  to  making  the  payment.  By  recording 
these  amounts  as  a  contingent  liability,  conditioned  upon  payment 
by  the  Federal  Government,  the  State  would  eliminate  the  need 
to  set  up  special  accounts  or  procedures  while  permitting  the  pay- 
ments to  be  made  with  100  percent  Federal  funds.  If  the  State 
can  process  claims  in  this  manner,  the  Federal  funds  can  be  made 
available  to  the   State  within  approximately  seven  days. 

"2.  Advance  of  Funds:  Section  124  of  Title  23,  U.S.C,  permits  an 
advance  of  funds  necessary  for  the  expeditious  completion  of 
projects  on  any  of  the  federal-aid  systems.  The  relocation  assis- 
tance payments  prescribed  in  Chapter  5  are  100  percent  Federally 
reimbursable  up  to  $25,000  per  person  so  that  a  trust  fund  may 
'  be  established  at  the  State  level  upon  which  the  State  could  issue 
vouchers,    within    the    prescribed    limit   of   funds.    Thus,   the   legal 
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incapacities  with  respect  to  the  expending  of  State  funds  could 
be  avoided  until  July  1,  1970,  when  100  percent  federal  par- 
ticipation is  terminated." 

The  Right  of  Way  Department  advises  that  there  were  approximately  1,214 
relocations  made  by  reason  of  highway  construction  between  August  23, 
1968,  and  December  31,  1969.  Of  the  total,  691  were  on  right  of  way  ac- 
quisition projects  in  which  federal  aid  participated  in  the  right  of  way 
acquisition.  The  remaining  523  were  State  right  of  way  acquisition  projects 
in  which  no  federal  aid  participated  in  the  right  of  way  acquisition.  How- 
ever, out  of  the  523,  it  is  estimated  approximately  one-half  of  these  or  260 
were  for  federal  aid  construction  projects,  but  for  which  the  right  of  way 
acquisition  was  made  non-participating.  In  these  260  relocations,  the  State 
Highway  Commission  is  required  by  the  federal  government  to  pay  re- 
location payments  when  any  part  of  the  highway  construction  cost  is  paid 
for  with  the  federal  aid.  The  remaining  estimated  261  relocations  were  on 
bond  projects  in  which  no  federal  aid  was  involved,  but  by  reason  of 
State  Highway  Commission  policy,  payments  were  made  the  same  as  the 
federal  aid  projects.  The  payments  for  relocation  and  moving  are  treated 
without  distinction  as  to  federal  aid  or  strictly  State  construction  projects. 
Under  the  proposed  arrangement,  the  retroactive  relocation  payments  based 
upon  the  new  schedule  would  be  made  on  951  relocations  which  were  in- 
volved in  Federal  aid  projects.  The  persons  relocated  were  paid  the  moving 
costs  allowed  by  the  North  Carolina  law  in  affect  from  August  23,  1968,  to 
January  1,  1970.  No  State  funds  could  be  used  to  make  retroactive  relocation 
payments  under  the  North  Carolina  Highway  Relocation  Act  for  relocations 
occurring  prior  to  January  I,  1970,  on  the  Nonfederal  aid  right  of  way 
acquisition  projects.  See  Attorney  General's  opinion  to  W.  H.  Webb,  Jr., 
State  Right  of  Way  Agent,  dated  December  1,  1969. 

The  making  of  these  additional  relocation  payments  would  involve  the 
revising  of  all  moving  payments  made  and  the  computation  of  additive  pay- 
ments and  the  making  of  appraisals  of  comparable  dwellings  which  are 
decent,  safe  and  sanitary.  It  would  involve  the  tracing  of  these  people 
who  have  moved.  The  Right  of  Way  Department  advises  that  the  present 
staff  cannot  handle  the  additional  work.  There  are  now  23  men  on  the 
staff  handling  relocation  throughout  the  State.  It  is  estimated  that  it 
would  take  15  men  two  years  to  make  the  payments  to  those  persons 
relocated  between  August  23,  1968,  and  January  1,  1970,  by  reason  of 
federal  aid  highway  construction  projects. 

The  estimated  cost  per  man  per  year  is  $11,100  including  salary,  car 
expense,  per  diem  and  salary  additives.  This  would  make  a  total  of  $333,000. 
It  is  estimated  that  five  additional  secretaries  at  $5,000  p. a.  required  for  the 
two  years  making  a  total  of  $50,000  for  secretaries.  Also,  it  is  estimated 
that  rental  for  office  equipment  would  run  approximately  $7,500  for  the 
two  years  and  $40,000  for  additional  office  space.  The  foregoing  additional 
incidental  costs  are  estimated  to  be  approximately  $430,000  for  the  carry- 
ing out  and  making  the  additional  relocation  payments.  The  foregoing  costs 
would  be  chargeable  to  the  projects. 
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Bureau  of  Public  Roads  Instructional  Memorandum  80-1-68,  34-10,  at 
page  19,  provides  that:  "Federal  reimbursement  .  .  .  for  costs  incurred 
by  the  State  in  providing  and  administering  the  relocation  assistance  pro- 
gram and  services  .  .  .  shall  be  determined  in  accordance  with  the  appro- 
priate federal  pro  rata  share  for  the  class  of  funds  involved".  It  is  esti- 
mated that  federal  participation  would  be  50  percent,  leaving  an  estimated 
$215,000  for  which  the  Highway  Commission  would  have  to  bear  the 
expense.  In  addition  to  the  foregoing  costs  chargeable  to  specific  projects, 
there  are  administrative  expenses,  telephone  and  supplies  expenses  which 
would  be  necessary  which  are  not  charged  to  projects.  According  to  Bureau 
of  Public  Roads  Policy  and  Procedure  Memorandum  80-1  and  according  to 
Bureau  of  Public  Roads  Circular  Memorandum  dated  9/22/69  from  John  A. 
Swanson  ".  .  .  only  those  costs  directly  chargeable  to  the  highway  project 
would  be  eligible  for  federal  participation.  The  administrative  and  central 
office  expense  would  not  be  eligible  for  federal  participation". 

The  State  Highway  Commission  is  given  general  supervision  over  all 
matters  relating  to  the  construction  of  State  highways.  G.S.  136-18(1)  ; 
Equipment  Co.  v.  Hertz  Corp.,  256  N.C.  277.  As  administrative  commissions 
have  no  common-law  powers,  their  powers  are  limited  by  the  statutes  creat- 
ing them  to  those  conferred  expressly  or  by  necessary  or  fair  implication. 
However,  powers  should  not  be  extended  by  implication  beyond  what  may 
be  necessary  for  their  just  and  reasonable  execution.  Equipment  Co.  v. 
Hertz  Corp.,  supra.;  42  Am.  Jur.,  Public  Administrative  Law,  Section  26, 
pp.  316  and  318;  Teer  v.  State  Highway  Commission,  4  N.C.  App.  126. 

The  Federal  Highway  Relocation  Assistance  Act  was  made  applicable  to  the 
State  prior  to  July  1,  1970,  only  to  the  extent  that  the  State  is  able  under 
its  laws  to  comply  with  the  act.  See  Section  38,  Federal-Aid  Highway  Act 
of  1968.  Prior  to  January  1,  1970,  the  effective  date  of  the  North  Carolina 
Highway  Relocation  Assistance  Act,  Article  13  of  Chapter  136,  the  State 
Highway  Commission  had  no  authority  to  make  highway  relocation  assis- 
tance payments  and  such  payments  were  not  necessary  to  comply  with  the 
1968  Federal-Aid  Highway  Act.  The  North  Carolina  Highway  Relocation 
Assistance  Act  was  passed  June  9,  1969,  and  made  effective  January  1, 
1970.  The  Federal-Aid  Act  permitted  an  effective  date  for  State  legislation 
any  time  between  August  23,  1968,  and  July  1,  1970,  to  comply  with  the 
provisions  of  the  Federal-Aid  Highway  Act.  The  State  Highway  Commis- 
sion in  drafting  the  North  Carolina  legislation  made  the  North  Carolina 
Highway  Relocation  Assistance  Act  effective  January  1,  1970,  because  it 
did  not  have  sufficient  personnel  to  administer  the  payments  before  that 
date.  Also,  the  payments  were  not  made  retroactive  by  reason  of  insufficient 
staff  personnel  to  handle  such  additional  (retroactive)  payments  after  the 
effective  date  of  the  North  Carolina  Act.  The  North  Carolina  Legislature 
passed  the  legislation  as  proposed  by  the  State  Highway  Commission. 
The  Commission  in  drafting  the  proposed  legislation  and  the  Legislature 
in  passing  the  Act  also  determined  that  the  expenditure  of  Federal  funds 
allocated  to  the  State  for  highway  construction  should  not  be  used  for 
relocation  assistance  payments  for  relocations  occurring  prior  to  January 
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1,  1970.  Although,  the  payments  are  made  100  percent  Federal  partici- 
pating by  the  Federal-Aid  Highway  Act  of  1968,  through  July  1,  1970,  all 
relocation  assistance  payments  come  out  of  the  total  allocation  of  the 
State's  share  of  federal  funds. 

It  is  questionable  that  the  making  of  such  payments  by  the  methods  sug- 
gested to  persons  relocated  prior  to  January  1,  1970,  is  in  accord  with  the 
North  Carolina  Eexcutive  Budget  Act.  The  Executive  Budget  Act  prohibits 
the  State  Highway  Commission  from  expending  any  money  except  pursuant 
to  the  Act.  G.S.  143-16;  G.S.  143-34.2.  The  estimated  unreimbursable  inci- 
dental expenditures  of  $215,000  to  be  incurred  by  the  State  Highway  Com- 
mission in  addition  to  other  unreimbursable  administrative  expenses  in 
making  the  payments,  appears  to  be  rather  substantial. 

It  is  doubtful  that  the  Highway  Commission  can  legally  utilize  a  portion 
of  the  federal  funds  allocated  to  the  State  for  a  purpose  not  authorized 
by  the  Legislature.  It  is  also  doubtful  that  the  Commission  can  legally 
incur  substantial  incidental  expenses  which  are  not  reimbursable,  in  making 
relocation  payments  not  authorized  by  the  Legislature  from  federal  funds 
allocated  to  the  State  for  highway  construction.  The  State  Highway  Com- 
mission cannot  expand  State  funds,  or  Federal  funds  allocated  to  the  State, 
by  indirect  methods  for  purposes  for  which  it  clearly  has  no  authority  to 
expend  directly.  Therefore,  I  am  of  the  opinion  that  the  State  Highway 
Commission  has  no  authority  to  use  either  the  "contingent  liability"  or 
"advance  of  funds"  method  for  making  highway  relocation  assistance  pay- 
ments to  persons  relocated  prior  to  January  1,  1970,  by  reason  of  highway 
construction. 

Robert    Morgan,    Attorney    General 
Eugene  A.  Smith, 
Assistant  Attorney  General 

1  December  1969 

Subject:  Streets  and  Highways;  Municipalities;  Powell  Bill  Funds; 

Parking;   Marking  On-Street  Parking  Spaces 

Requested  by:     Mr.  Grover  Boyd 
Bath  Town  Clerk 

Question:  Is  the  Town  of  Bath  authorized  by  G.S.  136-41.3  to  expend 

funds  allocated  to  it  pursuant  to  G.S.  136-41.1  (Powell 
Bill)  to  mark  on-street  parking  spaces? 

Conclusion:  The    marking    of    on-street    parking    spaces    on    municipal 

streets  is  anauthorized  use  under  G.S.  136-41.3  for  funds 
allocated  pursuant  to  G.S.  136-41.1  when  such  marking  is 
necessary  for  proper  utilization  of  the  streets. 

The  Town  of  Bath  has  inquired  whether  it  is  authorized  under  G.S. 
136-41.3  to  use  funds  allocated  to  it  under  G.S.  136-41.1  for  the  purpose 
of  marking  on-street  parking  spaces  on  Main  Street  within  the  municipality. 
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It  is  the  opinion  of  this  office  that  G.S.  136-41.3  permits  the  expenditure 
of  such  funds  for  the  purpose  of  marking  on-street  parking  spaces  when 
such  markings  are  necessary  appurtenances  to  the  street;  i.e.,  are  neces- 
sary to  the  proper  utilization,  or  use  and  enjoyment,  of  the  street. 

G.S.   136-41.3  provides,   in  pertintent  part: 

"The  funds  allocated  to  cities  and  towns  under  the  provisions  of 
Section  136-41.2  shall  be  expended  by  cities  and  towns  only  for 
the  purpose  of  maintaining,  repairing,  constructing,  recon- 
structing or  widening  of  any  street  or  public  thoroughfare  in- 
cluding bridges,  drainage,  curb  and  gutter,  and  other  necessary 
appurtenances  within  the  corporate  limits  of  the  municipality 
or  for  meeting  the  municipality's  proportionate  share  of  assess- 
ments levied  for  such   purposes." 

For  the  purpose  of  this  opinion,  G.S.  136-41.3  is  construed  to  limit  the 
use  of  Powell  Bill  Funds  allocated  under  G.S.  136-41.1  to  construction, 
maintenance,  and  repair  of  streets  and  public  thoroughfares  and  appurte- 
nances thereto  which  are  necessary  to  the  existence  or  proper  utilization 
of  the  street  or  thoroughfare.  The  painting  of  on-street  markings  is  con- 
strued to  fall  within  the  provision  of  the  statute  authorizing  the  expendi- 
ture of  funds  for  appurtenances  to  municipal  streets.  It  should  be  noted, 
however,  that  the  appurtenances  authorized  by  the  statute  are  those  that 
are  "necessary".  In  other  words,  they  must  be  intrinsic  to  the  use  and 
enjoyment  of  the  street  as  a  public  thoroughfare. 

Black's  Law  Dictionary,  Fourth  Edition,  1951,  defines  "appurtenances"  as: 
"That  which  belongs  to  something  else;  and  adjunct;  an  appendage;  .  .  .  ." 
"Appurtenant"  is  defined  as:  "Belonging  to;  accessory  or  incident  to; 
adjunct,  appended,  or  annexed  to;  ...  ." 

In  Manufacturing  Co.  v.  Gable,  246  N.C.  1,  97  S.E.2d  672,  the  Supreme 
Court  of  North  Carolina  said: 

"An  'appurtenance'  has  been  defined  as  'a  thing  which  belongs 
to  another  thing  as  principal,  and  which  passes  as  incident  to  the 
principal  thing.'  It  must  have  such  relation  to  the  principal  thing 
as  to  be  capable  of  use  in  connection  therewith.'  " 

The  Court  further  defines  the  term  "appurtenant  to"  as  that  which  is 
"essential  or  reasonably  necessary  to  the  full  beneficial  use  and  enjoy- 
ment" of  the  principal  thing.  In  State  ex  rel.  Walter  v.  Vogel,  108  Ohio 
App.  294,  161  N.E.2d  449,  it  was  held  that  lighting  fixtures  installed  upon 
the  highway  are  within  the  classification  of  "appurtenances"  as  provided 
in  the  statute  with  respect  to  the  use  of  money  received  by  municipalities 
from  the  State  taken  from  motor  vehicle  fuel  and  license  taxes  to  main- 
tain appurtenances  thereon. 

If,  under  the  attendant  facts  and  circumstances,  the  town  board  determines 
that  on-street  parking  spaces  are  necessary  for  the  proper  utilization  of 
Main  Street,  expenditure  of  Powell  Bill  funds  for  that  purpose  is  author- 
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ized  by  G.S.  136-41.3.  The  scope  of  this  opinion  is  limited  to  the  specific 
question  involved  and  does  not  extend  to  other  possible  uses  of  Powell  Bill 
funds. 

Robert    Morgan,    Attorney    General 
Henry  T.   Rosser, 
Assistant  Attorney  General 


29  August  1969 

Subject:  Streets  and  Highways;    Turnpike  Authority;    Toll  Roads; 

...  Authority  of  the  North  Carolina  Turnpike  Authority  to 
Build  a  "Toll  Road"  Purposed  by  a  Developer  on  Smith 
Island 

Requested  by:     Senator  John  J.  Burney,  Jr. 

North  Carolina  General  Assembly 

Questions:  (1)      Would  a  two-lane  highway  built  on  private  property 

and  terminated  at  the  end  of  Bald  Head  or  Smith  Island 
be   classified   as   a   turnpike? 

(2)  What  is  the  legal  definition  of  turnpike? 

(3)  Would  the  Turnpike  Authority  have  the  authority  to 
build  sand  dunes  14  feet  high  on  private  property  to  pro- 
tect a  proposed  toll  road?  If  so,  would  the  Turnpike  Au- 
thority have  to  own  the  land  that  the  dunes  were  erected 
on  and  would  an  easement  be  required  between  the  toll 
road  right-of-way  and  the  sand  dunes  so  as  to  repair  the 
sand  dunes? 

(4)  Would    the    Toll    Road    Authority    have    to    obtain    a 

permit  from  the  various  State  agencies  as  now  required  by 

statute  enacted  in  1969  to  dredge  in  our  estuarine  areas? 
■c. 

(5)  Does  the  Turnpike  Authority  have  the  power  to  con- 
demn State  owned  lands? 

(6)  Would  a  toll  road  built  on  a  private  island  come 
within  the  purview  and  intent  of  the  Legislature  as  set 
out  in  the  purposes  of  the  Toll  Road  Authority? 

Conclusions:  (1)  In  the  absence  of  more  facts  to  indicate  the  type  of 
road  that  will  be  constructed,  it  is  doubtful  that  the  pro- 
posed road  can  be  classified  as  a  turnpike  within  the  mean- 
ing of  the  statute. 

(2)  The  Turnpike  Authority  is  authorized  to  construct 
"turnpike  projects".  "Turnpike  project"  is  defined  in  G.S. 
136-89.62    as    follows: 

..  ,  i  "(5)      The  word  "project"  or  the  word  "turnpike 

'   '  project"   shall   mean   any  highway,   express  high- 

way   or    super    highway,    toll    roads    constructed 
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under  the  provisions  of  this  article  by  the  Au- 
thority, including-  all  tunnels,  overpasses,  under- 
passes, interchanges,  entrance  places,  approaches, 
toll  houses,  service  stations,  and  administration, 
storage  and  other  buildings,  and  facilities  which 
the  Authority  may  deem  necessary  for  the  oper- 
ation of  such  project,  together  with  all  property, 
lights,  easements,  and  interest  which  may  be  ac- 
quired by  the  Authority  for  the  construction  or 
operation    of    such    project." 

(3)  No.     The   Authority  could  not  build   sand   dunes  on 
private  property. 

(4)  The  North  Carolina  Turnpike  Authority  would  have 
to  obtain  a  permit  required  under  G.S.  76-40. 

J.       ,  '     (5)      No.     The  statute  does  not  give  the  Turnpike  Author- 

ity the  power  to  condemn  State  owned  lands.  However,  the 
statute  provides  that  the  State  consents  to  the  use  of  all 
lands  owned  by  it  which  are  necessary  for  turnpike  proj- 
ects, when  the  use  is  approved  by  the  State  Highway  Com- 
mission and  consented  to  by  the  Governor  and  Council  of 
.  State  acting  tog-ether. 

(6)      It  is  questionable  that  the  proposed  toll  road  described 
comes  within  the  purview  and  intent  of  the  statute. 

According  to  information  in  the  letter  of  July  1,  1969  and  the  attached 
proposal,  the  Sea  Pines  Company  proposes  to  develop  Bald  Head  Island, 
an  island  about  eight  miles  long,  which  the  company  intends  to  purchase. 
The  developer  proposes  that  a  toll  road  be  built  to  and  through  the  island 
by  the  North  Carolina  Turnpike  Authority.  The  toll  road  would  consist  of 
a  two-lane  causeway  and  a  bridge  running  from  Federal  Point  down  the 
eastern  shore  of  Smith  Island  dead-ending  at  a  point  close  to  the  light- 
house approximately  eight  miles  in  distance. 

1.  In  the  case  of  Turnpike  Authority  v.  Pine  Island,  265  N.C.  109,  the 
North  Carolina  Supreme  Court  in  determining  the  constitutionality  of 
Article  6E  of  Chapter  136  construed  the  article  as  not  necessarily  requiring 
more  than  two  lanes.  However,  G.S.  136-89.62  defines  a  turnpike  project  as 
meaning  an  express  highway  or  superhighway.  A  superhighway  is  defined 
by  Webster's  Seventh  New  Collegiate  Dictionary  as  "a  broad  arterial  high- 
way (as  an  expressway  or  turnpike)  designed  for  high  speed  traffic." 
G.S.  136-89.59  also  indicates  that  a  number  of  safety  devices  should  be 
considered  such  as  center  division,  wide  shoulders,  long  sight  distance, 
multiple  lanes  and  grade  separations,  which  indicate  that  the  project  is  to 
provide  for  high  speed  traffic.  In  the  absence  of  more  facts  to  indicate  the 
type  of  road  that  will  be  constructed,  I  do  not  believe  that  it  can  be 
classified  as  a  turnpike  within  the  meaning  of  the  statute. 
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2.  G.S.  136-89.59  authorizes  the  Turnpike  Authority  to  construct  and 
operate  turnpike  projects  as  defined  in  the  statute.  Turnpike  project  is  de- 
fined in  G.S.  136-89.62  as  follows: 

"(5)  The  word  project  or  the  word  turnpike  project  shall  mean 
any  highway,  express  highway  or  super  highway,  toll  road  con- 
structed under  the  provisions  of  this  article  by  the  Authority, 
including  all  tunnels,  overpasses,  underpasses,  interchanges,  en- 
trance places,  approaches,  toll  houses,  service  stations,  and  ad- 
ministration, storage  and  other  buildings,  and  facilities  which 
the  Authority  may  deem  necessary  for  the  operation  of  such 
project,  together  with  all  property,  lights,  easements,  and  interest 
which  may  be  acquired  by  the  Authority  for  the  construction  or 
operation  of  such  project." 

3.  G.S.  136-89.64  gives  the  Turnpike  Authority  authorization  to  acquire 
rights-of-way,  property  rights  and  easements  and  other  interest  in  land 
as  it  may  deem  necessary  or  convenient  for  the  construction  and  operation 
of  any  project.  Sand  dunes  required  for  the  protection  of  the  highway  can 
only  be  constructed  on  property  in  which  the  Turnpike  Authority  has  ac- 
quired the  interest  or  easement  to  construct  such  sand  dunes.  It  would 
also  be  necessary  for  the  Authority  to  obtain  an  easement,  or  some  type 
of  access,  to  the  sand  dunes  for  the  purpose  of  maintaining  and  repairing 
the  sand  dunes. 

4.  G.S.  76-40  regulates  certain  practices  within  navigable  waters.  This 
Act  requires  certain  permits  before  materials  may  lawfully  be  dredged 
from  navigable  waters.  This  section  would  apply  to  the  Turnpike  Authority. 

5.  Lands  of  the  State  may  be  appropriated  where  statutes  so  permit.  The 
generally  accepted  doctrine  is  that  lands  owned  by  the  State  cannot  be  taken 
for  public  use  under  a  general  power  to  condemn  and  the  authority  to  take 
such  property  must  be  granted  expressly  or  must  arise  from  necessary 
implications.  29  A.  C.J.S.,  Em.  Dom.,  Sec.  86,  p.  347.  Nichols,  Em.  Dom., 
Sec.  2.23.  See  also  New  Jersey  Turnpike  Authority  v.  Parsons,  3  N.J.  69 
A.  2d.,  875;  Commonwealth  v.  Massachusetts  Turnpike  Authority,  346  Mass. 
250,  191  N.E.2d  481. 

G.S.  136-89.64  provides  that  whenever  the  Authority  and  the  owner  is 
unable  to  agree,  the  Authority  has  the  authority  to  acquire  by  eminent 
domain  "any  lands,  .  .  .  including  public  lands  or  parts  thereof,  any 
person,  co-partnership,  association,  railroad,  public  service,  public  utility 
or  other  corporation,  municipality  or  political  subdivision,  deemed  neces- 
sary or  convenient  for  the  construction  or  the  efficient  operation  of  any 
project".  The  court  in  New  Jersey  Turnpike  Authority  v.  Parsons,  supra, 
held  that  in  the  absence  of  clear  and  unambiguous  grant  of  authority  to 
the  Turnpike  Authority  to  take  the  State  property  by  condemnation  it 
could  not  properly  infer  the  existence  of  the  power  of  eminent  domain 
as  to  State  property  in  the  Turnpike  Authority.  The  court  further  stated 
that  with  reference  to  the  grant  of  power  condemn  "public  lands"  that 
such  grant  cannot  be  construed  as  a  blanket  authority  to  take  by  eminent 
domain  any  land  of  the  commonwealth  which  the  Authority  chooses. 
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There  is  no  clear  and  unambiguous  grant  of  authority  to  the  Trunpike  Au- 
thority to  take  State  owned  land  by  condemnation  under  G.S.  136-89.64.  The 
general  rule  in  North  Carolina  is  that  absent  waiver  the  State  is  immune 
from  suit.  General  Electric  Company  v.  Turner,  275  N.C.  493.  I  am  of 
the  opinion  that  Article  6E  of  Chapter  136  does  not  waive  that  immunity 
of  the  State  nor  authorize  the  Turnpike  Authority  to  condemn  State 
owned  lands.  However,  G.S.  136-89.65  provides  that  the  State  consents 
to  the  use  of  all  lands  owned  by  it  which  are  necessary  for  turnpike 
projects,  when  the  use  is  approved  by  the  State  Highway  Commission  and 
consented  to  by  the  Governor  and  Council  of  State  acting  together. 

6.  I  am  of  the  opinion  that  it  is  questionable  that  the  proposed  toll  road 
described  comes  within  the  purview  and  intent  of  the  statute.  The  North 
Carolina  Supreme  Court  in  the  case  of  Turnpike  Authority  v.  Pine  Island, 
265  N.C.  109  stated  that  "since  toll  roads  are  a  departure  from  a  Legis- 
lative policy  of  many  years  standing,  in  1963  the  General  Assembly  was 
proceeding  cautiously  and  experimentally  in  authorizing  them.  Even  so, 
it  did  not  direct  the  location  of  the  pilot  project  with  which  it  authorized 
the  Authority  to  begin.  This  was  left  to  the  discretion  of  the  Authority 
and  the  State  Highway  Commission,  uncontrolled  except  by  the  same 
general  policies  which  direct  the  location  of  roads  by  the  State  Highway  j 
Commission — plus  the  policy  that  it  might  be  located  in  a  section  where  a 
toll  road  might  reasonably  be  expected  to  pay  for  itself. 

The  Highway  Commission  policy  with  reference  to  new  industrial  facilities 
has  been  to  build  an  adequate  road  only  from  the  property  line  of  the 
industrial  facility  to  the  Highway  Commission  System  road  or  street 
where  access  is  designed,  and  then  only  when  it  is  justified  by  the  indus- 
trial facility.  It  does  not  appear  to  be  a  general  policy  of  the  Highway 
Commission  to  build  highways  through  lands  owned  by  an  individual  or 
corporation  for  the  purpose  of  developing  lands. 

The  proposed  toll  road  must  reasonably  be  expected  to  pay  for  itself  in 
order  for  the  project  to  come  within  the  purview  of  the  statute.  The  eco- 
nomic feasibility  of  the  project  is  a  matter  of  objective  determination  on 
the  basis  of  demonstrative  need  for  the  project  on  the  part  of  the  public. 
Accordingly,  a  pre-requisite  for  the  location  of  the  project  on  the  island 
is  objective  engineering  studies  and  projections  that  demonstrate  that 
the  project  would  be  economically  feasible. 

It  appears  that  the  Legislature  contemplated  an  express  highway  designed 
for  high-speed  traffic  with  at  least  some  of  the  features  set  out  in  G.S. 
136-89.59.  The  statute  defines  a  "turnpike  project"  as  an  "express  high- 
way" or  "super  highway"  toll  road.  An  express  highway  is  defined  by 
Webster's  Third  New  International  Dictionary,  Unabridged  Edition  as 
one  adapted  or  suitable  for  or  characterized  by  travel  at  special  or  high 
speeds,  ie.  an  express  highway.  Superhighway  is  defined  in  the  same 
dictionary  as  "a  broad  arterial  highway  (as  an  expressway,  freeway,  park- 
way, or  turnpike)   designed  for  high  speeds". 

In  the  absence  of  more  definite  plans  than  are  shown  on  the  attachment 
to  the  letter  of  July  31,  1969,  which  would  indicate  that  it  is  designed  for 


40] 


ATTORNEY   GENERAL   OPINIONS 


775 


high-speed  traffic,  a  determination  cannot  be  made  that  the  proposed  road 
would  come  within  the  purview  of  the  statute.  There  is  also  a  question  of 
public  use  involved.  Although  the  Authority  is  a  State  agency  created  to 
provide  additional  roads  at  the  expense  of  those  who  choose  to  use  them, 
(Turnpike  Authority  v.  Pine  Island)  such  a  project  constructed  on  a 
privately  owned  island  might  not  be  considered  for  public  use.  See  State 
Highway  Commission  v.  Thornton,  271  N.C.  227  and  State  Highway  Com- 
mission V.  Batts,  265  N.C.  346. 

Robert    Morgan,    Attorney    General 
Eugene  A.  Smith,   Trial  Attorney 


TAXATION 


2  May  1969 
Subject : 


Discovered     Property;     Under 


Taxation;     Ad     Valorem; 
Valued  Property 

Requested  by:     Mr.  David  M.  Blackwell 

Rockingham  County  Attorney 

Question:  When   property  is  listed   during  the  preceding  five  years 

by  a  taxpayer  for  ad  valorem  tax  purposes  but  such  prop- 
erty is  listed  at  less  than  its  true  market  value,  may  such 
property  be  assessed  for  the  preceding  five  years  as  newly 
discovered  property  under  G.S.  105-331,  or  under  other 
provisions  of  the  Machinery  Act,  for  the  additional  taxes 
which  would  have  been  shown  as  due  if  such  property  had 
been   properly   listed? 

Conclusion:  There  is  no  provision  in  the  Machinery  Act  for  the  addi- 

tional assessment  of  property  for  preceding  years  during 
which  such  property  was  listed  for  ad  valorem  tax  pur- 
poses but  was  listed  at  less  than  its  true  market  value, 
and  such  property  may  not  be  treated  as  newly  dis- 
covered property  and  assessed  for  the  preceding  five  years 
under  105-331  or  other  provision  of  the  Machinery  Act. 

The  Machinery  Act  provides  in  G.S.  105-331  that  property  which  has 
not  been  listed  for  taxation  shall  be  listed  by  the  supervisor  in  the  name 
of  the  taxpayer  when  it  is  discovered,  and  it  may  then  be  assessed  for 
the  preceding  five  years. 

Subsection   (c)   of  G.S.  105-331  provides  in  part  as  follows: 

"(c)  Assessment  for  Previous  Years;  Penalties. — The  county 
commissioners  may  assess  any  such  property  or  list  such  poll 
for  the  preceding  years  during  which  it  escaped  taxation,  not 
exceeding  five,  in  addition  to  the  current  year.  .  .  .  When  personal 
property  is  discovered  which  should  have  been  listed  for  the 
current  year,  it  shall  be  presumed  that  such  property  should  have 
been  listed  by  the  same  taxpayer  for  the  preceding  five  years. 
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"In  a  proper  case,  property  may  be  listed  for  one  or  more 
prior  years  during  which  it  escaped  taxation,  even  though  it  has 
been  regularly  listed  for  the  current  years,  .  .  ."  (Emphasis  added). 

This  is  the  only  section  of  the  Act  providing  for  assessment  for  previous 
years,  and  this  section  relates  only  to  omitted  property  or  property  not 
listed  and  subsequently  discovered.  The  property  with  which  we  are  con- 
cerned in  the  instant  case  was  apparently  listed  by  IBM  during  the  years 
1963  through  1968  and  the  Tax  Director  states  that  in  each  of  such 
years  he  requested  the  market  value  of  such  property  from  IBM  and 
that  upon  receiving  this  value  in  1968,  he  billed  IBM  for  the  tax  difference 
in  the  value  at  which  it  had  listed  such  property  and  the  proper  value. 
Therefore,  this  property  previously  listed  by  IBM  and  taxed  by  the  County 
cannot  be  considered  as  newly  discovered  property  under  G.S.  105-331 
since  it  was  listed,  although  apparently  improperly,  and  the  Tax  Director 
had  direct  knowledge  of  its  existence  and  taxable  character,  and  since  this 
property  is  not  property  which  "escaped  taxation"  during  these  preceding 
years,  it  is  not  now  subject  to  assessment  under  G.S.  105-331  (c). 

The  remedies  and  powers  available  under  the  Machinery  Act  to  the  tax 
officials  of  the  county  in  such  cases  of  suspected  under  valuation  of  listed 
property  include  the  authority  to  determine  if  property  has  been  listed  at 
the  valuation  prescribed  by  law  G.S.  105-322)  ;  the  authority  to  access  in 
accordance  with  value  (G.S.  105-280)  ;  the  authority  to  require  of  the 
taxpayer  detailed  inventories,  statements  of  assets  and  other  information 
pertinent  to  discovery  of  valuation  of  property  (G.S.  105-286 (f));  the 
power  to  subpoena  persons  for  examination  under  oath  and  to  subpoena 
books  and  records  pertinent  to  discovery  of  valuation  (G.S.  105-286 (e) 
and  G.S.  105-290(d))  ;  and  the  power  to  change  the  valuation  placed  upon 
any  property  (G.S.  105-286(g)). 

Although  the  property  previously  listed  by  IBM  from  1963  through  1968 
is  not  now  subject  to  an  additional  assessment  for  these  prior  years,  it 
would  appear  that  there  may  have  been  a  violation  of  G.S.  105-307  setting 
forth  the  duty  to  list  property,  within  the  time  allowed  by  law,  "on  a  list 
setting  forth  the  information  required  by  this  subchapter  (the  Machinery 
Act)."  G.S.  105-294  provides  that  all  property  subject  to  taxation  shall 
as  far  as  practicable  be  appraised  or  valued  at  its  true  value  in  money 
or  actual  market  value  when  sold  in  the  usual  manner  or  course  of  busi- 
ness. G.S.  105-306  provides  that  each  taxpayer  having  a  duty  to  list 
property  shall  file  a  tax  list  setting  forth  information  including  "the 
amount  and  value"  of  the  taxable  property.  Therefore,  if  there  has  been 
a  wilful  falure  to  list  property  "on  a  list  setting  forth  the  information  re- 
quired by  this  subchapter",  it  would  appear  that  the  provisions  of  G.S. 
105-307  would  apply  to  the  corporate  taxpayer  and  to  the  agent  who 
presumably  submitted  the  oath  required  by  G.S.  105-308  stating  that  he 
was  "familiar  with  the  extent  and  value  of  all  said  taxpayer's  property 
subject  to  taxation". 

Robert    Morgan,    Attorney    General 
I.  Beverly  Lake,  Jr., 
Staff  Attorney 
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29  July  1969 
Subject: 

Requested  by: 

Question: 


Taxation;  Ad  Valorem;  Duty  to  List;  Penalty  for  Failure 
to  List 

Mr.  Amsey  A.  Boyd 

Tax  Supervisor  of  Richmond  County 

Whether,    in   order   to   initiate   the   procedure   required   to 
effect  application   of  the   criminal   penalties   prescribed  in 
,,-  G.S.  105-307  for  failure  to  list  property  for  taxation,  the 

county  commissioners  of  the  county  concerned  should  pre- 
sent the  names  of  persons,  firms  and  corporations  failing 
to  list  their  property  to  the  Grand  Jury  for  indictment,  or 
whether  such  procedure  should  be  initiated  by  issuance  of 
a  warrant  upon  complaint  made  by  the  Tax  Super- 
visor or  other  tax  official  of  the  county  having  knowledge 
of  the  failure  to  list? 

Conclusion:  The     procedure     required     to     effect     application     of     the 

criminal  penalties  prescribed  in  G.S.  105-307  should  be 
initiated  by  issuance  of  a  warrant  upon  complaint  made 
by  the  Tax  Supervisor  or  other  tax  official  of  the  county 
having  knowledge  of  the  failure  to  list. 

Prior  to  1957  G.S.  105-307  provided  that  upon  failure  to  list  property  for 
taxation  the  county  commissioners  shall  present  the  names  of  all  persons, 
firms  and  corporations  failing  to  list  to  the  Grand  Jury,  the  last  sentence 
of  the  statute  having  read  as  follows: 

"The  failure  to  list  shall  be  prima  facie  evidence  that  such 
failure  was  willful,  and  the  Board  of  County  Commissioners  shall 
present  the  names  of  all  such  persons,  firms  and  corporations  to 
the   Grand  Jury." 

However,  the  1957  General  Assembly  in  rewriting  this  section  deleted  the 
stipulation  that  the  Board  of  County  Commissioners  present  names  of 
persons  failing  to  list  to  the  Grand  Jury,  and  G.S.  105-307  now  reads  in 
its  entirety  as  follows: 

"It  shall  be  the  duty  of  every  person,  firm  or  corporation,  in  whose 
name  any  property  or  poll  is  to  be  listed  under  the  terms  of  this 
subchapter,  to  list  said  property  or  poll  with  the  proper  list  taker 
or  the  supervisor,  within  the  time  allowed  by  law,  on  a  list  setting 
forth  the  information  required  by  this  subchapter.  In  addition  to 
all  other  penalties  prescribed  by  law,  any  person,  firm  or  cor- 
poration whose  duty  it  shall  be  to  list  any  poll  or  property,  real 
or  personal,  who  willfully  fails  or  refuses  to  list  the  same  within 
the  time  allowed  by  law,  or  who  removes  or  conceals  property 
for  the  purpose  of  evading  taxation,  shall  be  guilty  of  a  mis- 
demeanor punishable  by  a  fine  not  to  exceed  fifty  dollars  ($50) 
or  imprisonment  not  to  exceed  thirty  days;   and  any  person,  firm 
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or  corporation  aiding  or  abetting  the  removal  or  concealment  of 
,  ,  property  for  the  purpose  of  evading  taxation  shall  be  guilty  of 
a  misdemeanor  punishable  by  a  fine  not  to  exceed  fifty  dollars 
($50)  or  imprisonment  not  to  exceed  thirty  days.  The  failure 
to  list  shall  be  prima  facie  evidence  that  such  failure  was  willful." 

Under  G.S.  105-307  the  offense  of  failure  to  list  is  designated  a  mis- 
demeanor, and  under  the  Judicial  Department  Act  of  1965,  Chapter  7A 
of  the  General  Statutes,  the  District  Court  (which  was  established  in  Rich- 
mond County  in  December  1958)  has  exclusive,  original  jurisdiction  for 
the  trial  of  misdemeanors.  G.S.  7A-272(a)    provides: 

"Except  as  provided  in  this  article,  the  district  court  has  exclu- 
sive, original  jurisdiction  for  the  trial  of  criminal  actions,  in- 
cluding municipal  ordinance  violations,  below  the  grade  of  felony, 
and  the  same  are  hereby  declared  to  be  petty  misdemeanors." 

The  Grand  Jury  under  G.S.  9-22  is  selected  in  the  Superior  Court  for 
service  to  that  court  and  serves  at  the  pleasure  of  the  presiding  judge 
of  the  Superior  Court  (G.S.  9-22 (b),  and  while  it  appears  that  the  Grand 
Jury  may  still  return  to  the  Superior  Court  bills  of  indictment  charging 
a  misdemeanor  the  Superior  Court  no  longer  has  concurrent  jurisdiction 
with  inferior  courts  over  misdemeanors  and  any  such  charge,  unless  it  is 
initiated  by  presentment  of  the  Grand  Jury  upon  its  own  knowledge  under 
G.S.  7A-271,  would  be  transferred  to  the  District  Court  for  trial.  There- 
fore, the  proper  and  most  expeditious  procedure  to  follow  in  order  to 
effect  application  of  the  penalties  presented  in  G.S.  105-307  would  be 
issuance  of  a  warrant  by  a  magistrate  or  district  court  judge  upon  a 
complaint  made  by  the  Tax  Supervisor  or  other  tax  official  of  the  county 
having  direct  knowledge  of  the  failure  to  list. 

I'       ■  Robert   Morgan,   Attorney   General 

I.  Beverly  Lake,  Jr., 
Staff   Attorney 

7  May  1970 

Subject:  Taxation;    Ad    Valorem;    Execution    Sale;    Disposition    of 

Surplus  Proceeds  of  Execution  Sale  of  Real  Property  for 
Payment  of  Tax  Lien  Under  G.S.   105-392 

Requested  by:     Mr.  John  T.  Page,  Jr. 

Richmond  County  Attorney 

Question:  When  the  proceeds  derived  from  a  sheriff's  execution  sale 

of  real  property  for  payment  of  a  tax  lien  against  the  prop- 
erty for  a  particular  year  under  G.S.  105-392  (c)  exceed 
the  expenses  of  the  sheriff  and  the  amount  necessary  to 
pay  the  judgment  for  the  taxes  for  such  year,  certificates 
'"'     ,.  .      ^  showing  the  amount  of  taxes  and  the  particular  year  hav- 

ing been   filed   and   docketed   as   a   judgment   pursuant  to 
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G.S.  105-392 (a),  may  the  surplus  paid  to  the  clerk  of 
superior  court  pursuant  to  G.S.  1-339.70  be  applied  toward 
payment  of  taxes  which  have  been  assessed  against  said 
property  for  subsequent  years  and  which  were  due  and 
unpaid  prior  to  said  execution  sale  but  were  not  included 
in  said  judgment  or  the  execution  thereon? 

Conclusion:  When    the    proceeds    derived    from    a    sheriff's    execution 

sale  of  real  property  for  payment  of  a  tax  lien  against 
the  property  for  a  particular  year  under  G.S.  105-392 (c) 
exceed  the  expenses  of  the  sheriff  and  the  amount  necessary 
to  pay  the  judgment  docketed  pursuant  to  G.S.  105-392 (a) 
for  the  taxes  for  such  year,  the  surplus  paid  to  the  clerk 
of  superior  court  pursuant  to  G.S.  1-339.70  may  not  be 
applied  toward  payment  of  taxes  which  have  been  assessed 
against  said  property  for  subsequent  years  and  which 
.  ,  were  due  and  unpaid  prior  to  said  execution  sale,  but  were 
not  included  in  said  judgment  or  the  execution  issued 
thereon. 

G.S.  105-392,  which  makes  available  to  taxing  units  an  alternate  method 
of  foreclosure  of  tax  liens  in  lieu  of  the  procedure  set  forth  in  G.S.  105-391, 
provides  in  subsection  (a)  for  filing  by  the  taxing  unit  with  the  Clerk 
of  Superior  Court  of  a  certificate  which  shall  show,  in  addition  to  the 
name  of  the  taxpayer,  the  description  of  the  real  property  and  the  amount 
of  taxes  which  are  a  lien  thereon,  "the  year  for  which  such  taxes  are 
due".  It  is  provided  that  such  certificate  shall  be  filed  "not  less  than  six 
months  or  more  than  two  years  .  .  .  following  the  collector's  sale  of 
certificates",  and  the  statute  then  directs  that  the  Clerk  shall  enter  said 
certificate  in  a  "Tax  Judgment  Docket  for  Taxes"  for  the  year  involved, 
or  in  a  continuing  "Tax  Judgment  Docket  for  Taxes"  and  shall  index  the 
same  in  the  general  judgment  index  after  which  it  is  provided  "said 
taxes  .  .  .  shall  constitute  a  valid  judgment  against  said  property." 

After  providing  for  the  docketing  of  taxes  as  a  judgment,  G.S.  105-392 
then  specifies  that  "at  any  time  after  six  months  and  before  two  years  from 
the  indexing  of  said  judgment,  execution  shall  be  issued  .  .  .  and  said 
property  shall  be  sold  by  the  sheriff  in  the  same  manner  as  other  property 
is  sold  under  execution".  G.S.  105-392  then  provides: 

"The  purchaser  at  said  sale  shall  acquire  title  to  said  property  in 
fee  simple,  free  and  clear  of  all  claims,  rights,  interest  and  liens 
except  the  lien  of  other  taxes  and  assessments  not  paid  from  the 
purchase  price  and  not  included  in  the  judgment."  (Emphasis 
added.) 

It  would  thus  appear  from  this  language  of  the  statute  that  G.S.  105-392 
contemplates  and  provides  for  the  payment  from  the  proceeds  of  the  execu- 
tion sale  of  only  those  taxes  which  are  specified  in  the  certificate  filed 
with  the  Clerk  of  Superior  Court  and  docketed  by  him  and  thereby  "in- 
cluded  in   the  judgment"   and   which   are   thus   included   in  or   covered   by 


jfSO  ATTORNEY  GENERAL  OPINIONS  [VOL. 

the  executions  issued  by  the  Clerk.  The  language  of  G.S.  105-392  indicates 
that  it  was  the  intent  of  the  Legislature  to  give  the  various  taxing  units 
a  simplified  alternate  means  of  collecting  their  tax  liens  through  an  annual 
procedure  of  obtaining  judgment  and  execution  on  their  outstanding  liens 
without  the  necessity  of  bringing  an  action  for  foreclosure  under  G.S. 
105-391,  but  it  also  seems  implicit  from  the  language  of  G.S.  105-392 
that  if  the  taxing  unit  does  not  wish  to  follow  the  more  combersome  pro- 
cedure of  G.S.  105-391  and  elects  to  proceed  to  collect  its  outstanding  liens 
under  G.S.  105-392  it  must  first  obtain  a  judgment  in  the  manner  provided 
upon  which  execution  may  issue  for  each  "year  for  which  such  taxes 
are  due".  This  is  strongly  indicated  in  the  language  of  subsection  (e)  of 
G.S.  105-392  which  gives  the  taxing  unit  the  opportunity  of  collecting  under 
one  execution  for  more  than  one  year's  taxes  provided  there  is  a  judgment 
for  each  year  involved.  This  section  provides  in  part: 

"In  like  manner  one  execution  may  issue  for  separate  judgments 
in  favor  of  one  or  more  taxing  units  against  the  same  property  for 
different  years'   taxes." 

The  Attorney  General  has  previously  stated  in  opinion  dated  March  31, 
1960,  with  respect  to  G.S.  105-392  as  follows: 

"If  your  County  desires  to  institute  separate  foreclosure  proceed- 
ings annually  against  delinquent  taxpapers,  I  would  suggest 
that  you  contemplate  the  use  of  G.S.  105-392,  which  is  designed 
for  such  annual  proceedings." 

Since  subsection  (c)  of  G.S.  105-392  as  above  quoted  specifically  preserves 
the  lien  of  "other  taxes"  which  are  "not  paid  from  the  purchase  price  and 
not  included  in  the  judgment",  the  taxing  unit  is  protected  with  respect 
to  those  liens  for  taxes  for  years  not  included  in  the  judgment  and  may 
proceed  against  the  property  under  G.S.  105-391  or  G.S.  105-392,  within 
the  time  limits  therein  specified,  for  satisfaction  of  the  liens  of  such  "other 
taxes"  for  years  not  specified  in  any  certificate  docketed  as  a  judgment. 
The  taxing  unit  being  thus  protected  and  secured  with  its  liens  for  other 
taxes,  including  those  for  subsequent  years,  intact  against  the  property, 
it  is  not  necessary  for  the  taxing  unit  to  look  to  any  surplus  re- 
maining after  payment  of  the  judgment  upon  which  execution  issued 
under  G.S.  105-392  for  satisfaction  of  tax  liens  for  years  for  which  no 
judgment  was  obtained  under  said  statute,  and  thus  it  would  not  be  proper 
for  any  such  junior  tax  liens  so  preserved  and  protected  to  be  satisfied 
out  of  such  surplus.  Bobbitt  v.  Stanton,  120  N.C.  253.  It  is  provided  in 
30  Am.  Jur.  2d,  Executions,  Section  230  as  follows: 

"The  special  interest  acquired  by  an  execution  officer  in  goods 
subjected  to  a  levy  is  entirely  compatible  with  a  continuing 
property  right  of  the  judgment  debtor,  who  remains  its  general 
owner,  subject  only  to  the  special  property  acquired  by  the  sheriff 
by  reason  of  his  levy,  and  who,  in  the  absence  of  an  assignment, 
":''[  is  entitled  to  any  goods  which  may  remain  in  the  sheriff's  hands 
after  satisfaction  of  the  execution."  (Emphasis  added.) 
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Of  the  same  accord  is  Section  516  in  30  Am.  Jur.  2d,  Executions,  which 
states : 

"The  excess  proceeds  of  an  execution  sale  are  required,  some- 
times by  virtue  of  express  statutory  provision,  to  be  turned  over 
to  the  execution  debtor  or  his  assignee  or  transferee." 

'■■  Robert    Morgan,    Attorney    General 

I.    Beverly   Lake,    Jr., 
Assistant   Attorney   General 

13  December  1968 

Subject:  Taxation;    Ad    Valorem;    Exemptions;    Air    Cleaning    De- 


Requested  by:     Mr.  E.  C.  Hubbard 
Assistant  Director 
Department  of  Water  and  Air  Resources 

Conclusion:  A  gas  and  oil-fired  boiler  which  replaces  a  coal-fired  boiler 

and  substantially  reduces  the  quantity  of  air  pollutants 
formerly  produced  by  the  coal-fired  boiler  is  not  an  "air 
cleaning  device"  or  "air  pollution  abatement  equipment" 
as  those  terms  are  used  in  statutes  affording  tax  benefits 
for  the  installation  of  such  devices  and  equipment. 

In  order  to  obtain  tax  benefits  for  installing  such  devices 
and  equipment,  the  Board  of  Water  and  Air  Resources 
must  find  as  a  fact  that  the  primary  purpose  of  the  device 
or  equipment  is  the  reduction  of  air  pollution.  Even  if  a 
boiler  were  an  "air  cleaning  device"  or  "air  pollution 
batement  equipment,"  it  is  not  likely  that  the  Board 
could  find  that  to  be  the  primary  purpose  of  a  boiler. 

We  have  your  letter  of  2  December  1968  and  a  copy  of  a  letter  from  a 
corporation  located  in  Greensboro,  addressed  to  your  Department,  dated 
25  November  1968.  In  the  latter,  the  following  statement  and  request 
appears : 

"We  have  made  changes  in  heating  fuels  to  substantially  reduce 
the  quantity  of  air  pollutants  and  to  comply  with  the  rules  and 
regulations  of  the  Guilford  County  Health  Department  governing 
air  pollution.  These  physical  plant  changes  have  been  made  by 
replacing  the  existing  coal-fired  boilers  to  interuptible  gas  with 
standby  oil   service. 

"The  specific  changes  involved — demolition  and  removal  of  one 
200-hp  Keeler  boiler,  coal-fired,  and  700-hp  Cleaver-Brooks  boiler 
installed,  dual-fired,  gas  and  cil.  One  300-hp  Erie  City  VL  was 
converted  from  stoker-fired  coal  to  dual-fired  gas  and  oil.  These 
changes  have  been  completed  and  both  units  are  in  service  for  your 
inspection  should  this  be  necessary. 
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,i  "The  purpose  of  this  letter  is  to  request  from  your  office  a  certifi- 
cate for  tax  benefits  which  may  apply.  If  there  are  certain  forms 
and  procedures  in  making  application  for  tax  certification,  please 
forward  to  us  in  order  that  we  may  complete  and  return  to  your 
office." 

You  have  asked  the  opinion  of  this  office  "as  to  whether  the  change  from 
a  fuel  with  high  air  pollution  potential  to  one  of  low  air  pollution  is 
eligible  for  tax  benefits  as  provided  by  Statute". 

It  is  clearly  the  policy  of  this  State  to  require  and  encourage  the  control 
and  abatement  of  air  pollution.  G.S.  143-211;  G.S.  105-294.  One  of  the 
means  of  encouraging  such  control  and  abatement  of  air  pollution  is  to 
credit  to  taxpayers  certain  tax  relief  when  "air  cleaning  devices"  and 
"air  pollution  abatement  equipment"  is  installed  and  used  under  certain 
circumstances.  Specifically,  exemption  from  ad  valorem  taxation  is  pro- 
vided where  real  property  is  used  exclusively  for  air  cleaning  or  air 
pollution  abatement  facilities  and  where  personal  property  constituting 
"air  cleaning  devices"  and  "air  pollution  abatement  equipment"  is  con- 
structed and  installed.  G.S.  105-296(11);  G.S.  105-297(16).  Further,  re- 
serves for  the  entire  cost  of  air  cleaning  devices  and  air  pollution  abate- 
ment equipment  are  allowed  as  deductible  liabilities  in  determining  corpo- 
ration franchise  tax.  G.S.  105-122 (b)  and  (d).  Finally,  for  income  tax 
purposes,  G.S.  105-147(13)  allows  a  deduction  with  respect  to  the  amor- 
tization of  the  cost  of  any  air  cleaning  device  and  air  pollution  abatement 
equipment,  in  lieu  of  a  depreciation  allowance. 

However,  in  order  to  obtain  the  tax  benefits  which  flow  from  the  afore- 
mentioned Statutes,  it  is  necessary  that  the  device  or  equipment  constitute 
an  "air  cleaning  device"  or  "air  pollution  abatement  equipment"  and  that 
the  taxpayer  obtain  from  the  Board  of  Water  and  Air  Resources  certify- 
ing that  the  Board  has  found  as  a  fact  (1)  that  the  device  or  equipment 
has  actually  been  constructed  and  installed;  (2)  that  it  complies  with  the 
Board's  requirements  for  such  device  or  equipment;  (3)  that  it  is  being 
effectively  operated  in  accordance  with  the  terms  and  conditions  set  forth 
in  the  document  of  approval  issued  by  the  Board  of  Water  and  Air  Re- 
sources for  the  device  or  equipment,  and  (4)  that  the  primary  purpose 
thereof  is  to  reduce  air  pollution  resulting  from  the  emission  of  air  con- 
taminants and  not  merely  incidental  to  other  purposes  and  functions. 

Implicit  in  your  letter,  it  appears  to  me,  are  two  questions: 

1.  Is  an  oil  and  gas  fired  boiler  an  "air  cleaning  device"  or  "air 
pollution    abatement  equipment"? 

2.  If  such  a  boiler  falls  within  that  category,  is  its  primary  pur- 
pose "to  reduce  air  or  water  pollution  resulting  from  the  emission 
of  air  contaminants  and  not  merely  incidental  to  other  purposes 
and  functions"? 

The  term  "air  cleaning  device"  is  defined  by  G.S.  143-213  to  be  "any 
method,    process    or    equipment   which    removes,    reduces,    or    renders    less 
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noxious  air  contaminants  discharged  into  the  atmosphere".  The  term 
"air  pollution  abatement  equipment"  does  not  appear  to  be  defined  by 
statute  but  it  would  appear  to  be  included  within  that  portion  of  the 
definition  of  "air  cleaning-  device"  which  relates  to  equipment  which  re- 
moves, reduces,  or  renders  less  noxious  air  contaminants  discharged  into 
the  atmosphere.  To  that  extent,  the  two  terms  appear  to  be  substantially 
synonymous.  A  "boiler",  on  the  other  hand,  is  a  receptacle  in  which  steam 
is  generated.  Black's  Law  Dictionary,  Fouth  Edition.  This  is  achieved  by 
the  application  of  heat  to  water  contained  within  the  receptacle  and  I  have 
observed  that  the  water  so  heated  may  be  used  for  hot  water,  for  heat, 
or  for  steam  which  may  be  used  in  a  variety  of  ways.  I  am  of  the  opinion, 
therefore,  that  a  boiler  or  that  portion  of  a  boiler  system  which  generates 
heat  cannot  be  fairly  defined  to  be  an  "air  cleaning  device"  or  "air  pollution 
abatement  equipment". 

Having  concluded  that  the  answer  to  the  first  question  is  "no",  an  answer 
to  the  second  question  is  not  required.  However,  even  if  the  answer  were 
otherwise,  the  answer  to  the  second  question  would  depend  upon  whether 
or  not  the  Board  could  find  as  a  fact  that  the  primary  purpose  of  the  boiler, 
including  the  means  of  applying  heat  to  the  boiler,  was  to  reduce  air 
pollution  resulting  from  the  emission  of  air  contaminants  and  not  merely 
incidental  to  other  purposes  and  functions.  I  would  hazard  the  observation 
that  the  primary  purpose  of  a  boiler  is  so  clearly  not  the  reduction  of  air 
pollution  that  it  would  be  unlikely  that  the  Board  could  conclude  otherwise. 

T.  W.   Bruton,  Attorney  General 

Myron  C.  Banks, 

Assistant   Attorney   General 


29  June  1970 
Subject: 
Requested  by: 


Question : 


Conclusion : 


Taxation;  Ad  Valorem;  Exemptions;  Air  Cleaning  Devices 

Mr.  E.  C.  Hubbard,  Assistant  Director 
Department  of  'Vater  and  Air  Resources 

Whether  the  installation  at  a  company-owned  sawmill 
operation  of  a  shavings  vault,  hammermill  and  other  equip- 
ment for  classification,  distribution  and  sale  of  the  sawmill 
by-products  in  lieu  of  burning  such  products  constitutes 
the  installation  and  operation  of  air  cleaning  devices  or 
air  pollution  abatement  equipment  within  the  meaning  set 
forth  in  G.S.  143-213,  and  for  the  purpose  set  forth  in  G.S. 
105-294,  G.S.  105-296(11),  G.S.  105-297(16)  and  G.S.  105- 
122(b)  and  (d),  so  as  to  make  such  property  or  its  owner 
eligible  for  the  tax  benefits  provided  in  these  statutes? 

The  installation  and  use  at  a  sawmill  operation  of  a  shav- 
ings vault,  hammermill  and  other  equipment  for  classifi- 
cation, distribution  and  sale  of  the  sawmill  by-products  in 
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lieu  of  burning-  such  products  does  not  constitute  the  in- 
stallation and  operation  of  air  cleaning  devices  or  air 
pollution  abatement  equipment  within  the  meaning  set  forth 
in  G.S.  143-213  and  for  the  purpose  set  forth  in  G.S. 
105-294,  G.S.  105-296(11),  G.S.  105-297(16),  and  G.S. 
~,  105-122 (b)    and    (d)    so   as   to  make  such   property  or  its 

owner    eligible    for    the    tax    benefits    provided    in    these 
statutes. 

The  terms  "air  cleaning  device"  and  "air  pollution  abatement  equipment" 
appear  to  be  substantially  synonymous  in  that  "air  pollution  abatement 
equipment",  while  not  specifically  defined,  would  appear  to  relate  to  equip- 
ment which  removes,  reduces,  or  renders  less  noxious  air  contaminants  dis- 
charged into  the  atmosphere  within  the  wording  of  G.S.  143-213(1)  de- 
fining "air  cleaning  device".  (See  opinion  letter  of  this  Office  to  Mr.  E.  C. 
Hubbard  dated  13  December  1968  regarding  this  subject.)  Since  the  in- 
stallation of  a  shavings  vault,  hammermill  and  other  equipment  for  classi- 
fication, distribution  and  sale  of  sawmill  by-products  in  lieu  of  burning 
such  products  is  not  a  method  or  use  of  equipment  which  "removes,  reduces 
or  renders  less  noxious  air  contaminants  discharged  into  the  atmosphere" 
(emphasis  added),  such  equipment  or  facilities  are  not  air  cleaning  devices 
within  the  meaning  of  the  definition  of  "air  cleaning  device"  as  set  forth 
in  G.S.  143-213(1). 

G.S.  105-294,  G.S.  105-296(11),  G.S.  105-297(16)  and  G.S.  105-122(b)  and 
(d)  each  provides  that  in  order  for  the  installed  or  used  property  or  its 
owner  to  be  eligible  for  the  tax  benefits  therein  provided  the  Board  of  Water 
and  Air  Resources  must  find  as  a  fact  and  certify  with  respect  to  such 
installed  equipment  that  "the  primary  purpose  thereof  is  to  reduce  air  or 
water  pollution  resulting  from  the  emission  of  air  contaminants  or  the  dis- 
charge of  sewage  or  waste  and  not  merely  incidental  to  other  purposes 
and  functions."  Such  a  finding  of  fact  would  appear  inconsistent  with  the 
application  for  certificate  under  consideration,  which  application  states  that 
applicant  proposes  to  sell  its  pine  and  hardwood  shavings  to  a  particleboard 
plant,  its  pine  bark  for  garden  mulch  and  its  trim  blocks  to  a  paper  company 
and  that  in  order  to  do  so  it  must  build  and  install  a  shavings  vault, 
hammermill,  classification  screen  and  other  equipment. 

Since  the  equipment  under  consideration  would  not  qualify  as  "air  clean- 
ing devices"  or  "air  pollution  abatement  equipment"  and  apparently  was 
not  installed  for  the  primary  purpose  of  "reducing  air  .  .  .  pollution 
resulting  from  the  emission  of  air  contaminants",  such  equipment  and  its 
owner  would  not  be  eligible  for  the  tax  benefits  provided  by  said  statutes. 


Robert   Morgan,   Attorney   General 
I.  Beverly  Lake,  Jr., 
Assistant  Attorney  General 


40] 


ATTORNEY   GENERAL   OPINIONS 


785 


8  September  1969  .  . 

Subject:  Taxation;     Ad    Valorem;     Exemptions;     Automobiles    De- 

livered to  County  Board  of  Education  for  Use  in  Driver 
Education  Program 

Requested  by:     Mr.  W.  M.  Styles 

Buncombe  County  Attorney 

Question:  Whether    automobiles    delivered    by    an    automobile    dealer 

to  a  County  Board  of  Education  under  an  agreement 
whereby  the  Board  uses  the  automobiles  without  charge  for 
driver  education  purposes  for  one  year  and  returns  them 
to  the  dealer  are  exempt  from  county  ad  valorem  taxes 
when  under  such  agreement  title  to  each  automobile  is 
registered  with  the  Department  of  Motor  Vehicles  in  the 
name  of  the  Board  of  Education  in  order  that  the  Board 
'         '    may  purchase  its  own  insurance  coverage? 

Conclusion:  Automobiles  delivered  by  an  automobile  dealer  to  a  County 

Board  of  Education  under  an  agreement  whereby  the  Board 
uses  the  automobiles  without  charge  for  driver  education 
purposes  for  one  year  and  returns  them  to  the  dealer 
are  exempt  under  G.S.  105-297(1)  from  county  ad  valorem 
taxes  for  such  year  since  under  such  agreement  the  title 
to  each  such  automobile  during  the  year  is  registered  with 
the  Department  of  Motor  Vehicles  in  the  name  of  the 
Board  of  Education. 

G.S.  105-297  provides  in  pertinent  part  as  follows: 

"Personal  Property  exempt. — The  following  personal  property, 
and  no  other  shall  be  exempt  from  taxation: 

(1)  Personal  property,  directly  or  indirectly  owned  by  this  State 
and  by  the  United  States,  and  that  lawfully  owned  and  held  by 
the  counties,  cities,  towns,  rural  fire  protection  districts,  and  school 
districts  of  the  State,  used  wholly  and  exclusively  for  county,  city, 
town,  fire  protection  district,  or  public  school  purposes." 

The  "owner"  of  an  automobile  is  defined  in  G.S.  20-38  for  the  purposes 
of  the  Motor  Vehicle  Act  of  1937  (Article  3,  Chapter  20  of  the  General 
Statutes)  as  "a  person  or  persons  holding  the  legal  title  of  a  vehicle"  and 
"person"  is  defined  as  a  natural  person,  corporation  or  governmental 
agency.  G.S.  20-50  and  G.S.  20-52  provide  that  every  owner  of  a  vehicle 
intended  to  be  operated  upon  any  highway  of  this  State  shall  apply  to 
the  Department  of  Motor  Vehicles  for  and  obtain  the  registration  thereof 
and  a  certificate  of  title  therefor.  Since  the  said  County  Board  of  Education 
under  Chapter  115  of  the  General  Statutes  is  the  administrative  agency 
for  the  school  districts  within  the  county  and  since  said  Board  has  appar- 
ently made  application  for  and  has  obtained  in  its  name  on  behalf  of  such 
districts  for  which  it  must  act  the  registration  of  said  automobiles  with  the 
Department  of   Motor   Vehicles   and  the   certificates   of  title   therefor,   the 
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school  districts  within  the  county  hold  through  said  County  Board  of  Edu- 
cation the  possession  and  "legal  title"  to  said  automobiles  under  the  Motor 
Vehicles  Act.  The  said  automobiles  would  therefore  qualify  as  being  owned 
and  held  by  "school  districts  of  the  State",  and  since  they  are  used  wholly 
and  exclusively  for  the  period  of  one  year  by  and  on  behalf  of  said  school 
districts  through  their  administrative  agency,  the  County  Board  of  Edu- 
cation, for  public  school  purposes  in  their  driver  training  programs  such 
automobiles  should  be  exempt  from  taxation  during  such  year  under  G.S. 
105-297(1). 

Robert    Morgan,    Attorney    General 
I.  Beverly  Lake,  Jr., 
■  Staff  Attorney 

28  August  1969  ' 

Subject:  Taxation;    Ad   Valorem;    Exemptions;    Charitable   Institu- 

tions;   Lodge  Purposes 

Requested  by:     Mr.  James  R.  Hood 

Jones  County  Attorney 

Question:  Is  timberland  owned  by  North  Carolina  Forestry  Founda- 

tion and  leased  to  Halifax  Paper  Co.  subject  to  ad  valorem 
taxation  by  county  in  which  land  is  located? 

Conclusion:  Timberland  owned  by  North  Carolina  Forestry  Foundation, 

Inc.    and    leased    to    Halifax    Paper    Co.    is    subject   to    ad 
valorem  taxation  by  county  in  which  land  is  located,  since 
when  leased,  it  is  no  longer  used  for  charitable  purposes 
^  but    instead    used    for    business    or    commercial    purposes; 

!•  further,  exemption  only  applies  to  buildings,  land  occupied 

by  buildings  or  necessary  to  their  convenient  use. 

The  North  Carolina  Forestry  Foundation,  Incorporated  was  incorporated 
in  1929  as  a  nonstock  corporation  under  the  provisions  of  Chapter  22  of 
the  Consolidated  Statutes.  As  presently  stated,  the  objects  for  which  the 
Foundation  was  formed  are: 

"(a)  To  acquire  by  purchase,  lease,  option,  deed  of  gift,  or  other- 
wise, lands  to  be  devoted  to  the  specific  objects  and  purposes 
particularly  set  out  in  this  paragraph  in  order  to  aid  and  pro- 
mote by  financial  assistance  and  otherwise  all  types  of  forest  edu- 
cation and  research  at,  or  by,  the  School  of  Forestry,  North  Caro- 
lina State  University,  at  Raleigh,  North  Carolina. 

"(b)  To  promote  the  production  and  preservation  of  growing 
timber  for  experimental,  demonstration,  educational,  park  and 
protection  purposes. 

"(c)  To  encourage,  by  demonstration  and  publication,  the  adop- 
tion of  means  and  methods  for  the  improvement  and  the  preserva- 
tion of  growing  timber. 
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"(d)  To  encourage,  by  demonstration,  experiment,  publicity,  and 
improved  forestry  methods,  the  adoption  of  means  and  methods  for 
the  reforestation  of  cut-over  timber  lands  and  other  lands  upon 
which  the  timber  growth  has  become  depleted. 

"(e)  To  hold  suitable  tracts  of  virgin  timber  as  object  lessons  in 
forestry. 

"(f)  To  open  up  such  tracts  of  land  as  may  be  acquired  for  the 
education  of  the  public  and  to  permit  the  use  of  such  tracts  or 
parts  thereof  as  public  parks,  at  such  times  and  for  such  periods 
as  may  be  determined  by  the  Board  of  Directors. 

"(g)  To  cut,  saw,  trim,  repair,  remove  or  otherwise  use  any 
trees  growing,  lying  or  being  upon  any  lands  acquired  by  pur- 
chase, lease  or  otherwise,  which  may  be  deemed  necessary  or 
advisable  in  carrying  out  any  or  all  of  the  purposes  and  objects 
of  the  corporation. 

"(h)  To  encourage  the  donation  of  money  and  the  making  of  gifts 
to  the  corporation  to  enable  it  to  further  carry  out  its  objects  and 
purposes." 

The  Foundation  owns  approximately  32,000  acres  of  land  in  Jones  County 
in  the  area  known  as  Hoffman  Forest.  The  entire  tract  has  been  leased 
to  Halifax  Paper  Company  (or  its  successor)  under  the  terms  of  which 
the  Company  periodically  cuts  timber  from  the  land.  In  addition,  the  Com- 
pany sells  hunting  permits  to  individuals  which  authorize  the  holding  of 
the  permits  to  hunt  on  the  land.  None  of  the  land  has  been  listed  for  ad 
valorem  taxation  in  Jones  County,  and  a  question  has  now  arisen  as  to 
whether  or  not  the  land  is  subject  to  such  taxation. 

In  seeking  an  answer  to  this  question,  it  must  be  borne  in  mind  that  unless 
specially  exempted,  all  property,  both  real  and  personal,  is  subject  to 
taxation;  and  exemptions  from  taxation  are  not  presumed,  statutes  pro- 
viding exemptions  being  strictly  construed. 

G.S.  105-281;  Bragg  Investment  Co.  v.  Cumberland  County  (1957)  245  N.C. 
492,  96  S.E.2d  241;  Henderson  v.  Gill  (1948)   229  N.C.  313,  49  S.E.2d  754. 

Article  V,  Section  3  of  the  Constitution  permits  certain  exemptions,  and 
pursuant  thereto,  the  General  Assembly  has  enacted  G.S.  105-296,  which 
exempts  certain  real  property,  dependent  upon  the  nature  of  the  owner 
and  the  character  of  its  use.  Among  those  exemptions  are  three  which  are 
related   to  the   question  but  do   not  determine   it: 

1.  G.S.  105-296(1)  exempts  property  owned  by  the  State.  While 
the  Foundation  supports  and  promotes  the  interests  of  the  School 
of  Forestry  of  North  Carolina  State  University,  it  cannot  in  any 
fair  sense  be  considered  to  be  an  agency  of  the  State.  Subsection 
(1)  therefore  does  not  apply. 

2.  G.S.  105-295(3)  exempts  certain  property  "belonging  to  and 
exclusively  occupied  and  used  by  .  .  .  institutions  of  learning  .  .  ." 
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Again,  while  the  Foundation  supports  and  promotes  the  interests 
of  an  educational  institution,  it  cannot  itself  be  fairly  con- 
sidered to  be  an  educational  institution.  Subsection  (3)  therefore 
does  not  apply. 

3.  G.S.  105-296(9)  exempts  real  property  "falling  within  the 
provisions  of  §55-11  (should  be  §55A-16),  appropriated  exclusively 
for  public  parks  and  drives".  While  the  Foundation's  charter 
provides  that  its  lands  may  be  used  for  park  purposes,  it  does  not 
appear  that  the  land  in  question  has  been  put  to  that  use,  and  its 
lease  to  a  private  business  corporation  would  clearly  seem  to 
obviate  the  possibility  for  the  duration  of  the  lease.  Therefore, 
subsection  (9)  does  not  apply,  althought  the  possibility  certainly 
exists  that  the  land  can  be  so  used  and  thus  exempted  at  some 
future  time. 

Careful  examination  of  the  remaining  exemption  provisions  indicate  only 
one  further  possibility.  G.S.  105-296(6)  provides  exemptions  of  "buildings, 
with  land  actually  occupied,  belonging  to  .  .  .  any  benevolent  patriotic, 
historical  or  charitable  association  used  exclusively  for  lodge  purposes  by 
said  societies  or  associations,  together  with  such  additional  adjacent  land 
as  may  be  necessary  for  the  convenient  use  of  the  buildings  thereon". 
(Emphasis  added).  It  is  agreed  for  the  purposes  of  this  opinion  that  the 
Foundation  is  indeed  a  most  valuable  charitable  association,  and  that 
"lodge  purposes"  means  "the  purposes  for  which  the  association  was 
organized,  i.e.,  benevolent  and  charitable  purposes",  as  it  has  been  in- 
terpreted to  mean  by  this  office  in  the  past.  O.A.G.  to  Harley  B.  Gaston, 
dated  25  March  1960.  However,  land  leased  to  a  private  business  corpo- 
ration does  not  appear  to  be  then  used  for  "lodge  purposes"  but  rather 
for  business  or  commercial  purposes,  and  thus  not  subject  to  exemption. 
Sir  Walter  Lodge  vs.  Swain   (1940)   217  N.C.  632,  9  S.E.2d  365. 

Further  difficulty  in  sustaining  the  exemption  of  the  Foundation's  land 
in  Jones  County  arises  because  of  the  clear  insistence  of  the  statute  to 
exempt  only  buildings,  land  occupied  by  buildings  and  adjacent  land  neces- 
sary for  the  convenient  use  of  buildings.  It  does  not  appear  that  there 
are  any  buildings  upon  the  land,  but  if  there  are,  presumably  only  a  very 
small  percentage  of  the  32,000  acres  in  question  would  be  occupied  by  or 
necessary  to  the  convenient  use  of,  such  buildings. 

Therefore,  construing  the  exemption  provision  of  G.S.  105-296(6)  strictly, 
as  we  must,  it  is  concluded  that  the  land  in  question  (1)  is  not  "used 
exclusively  for  lodge  purposes"  and  (2)  is  not  land  occupied  by  buildings, 
or  adjacent  thereto,  necessary  to  the  convenient  use  of  such  buildings.  That 
being  the  case,  the  land  is  subject  to  ad  valorem  taxation  by  Jones  County. 
However,  it  should  be  noted  that,  effective  1  July  1969,  Chapter  1185  of 
the  Session  Laws  of  1969,  which  amended  G.S.  105-296.1,  addresses  itself 
specifically  to  the  problem  of  taxing  the  general  type  of  property  which 
is  the  subject  of  this  opinion.  It  provides  that,  with  respect  to  such  prop- 
erty, "any  other  organization  .  .  .  owning  timberland  which  is  organized  and 
operated  exclusively  to  receive,  hold,  invest  and  administer  property  and 
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to  make  expenditures  to  or  for  the  sole  benefit  of  an  educational  institution 
shall  in  lieu  of  paying  county  taxes  otherwise  assessed  against  such  timber- 
land"  pay  either  15  per  cent  of  the  proceeds  of  the  gross  sales  of  timber 
or  10  cents  per  acre  per  year,  which  ever  is  greater.  This  appears  to  deter- 
mine the  question  posed  in  this  opinion  as  it  relates  to  subsequent  years. 


Robert    Morgan,    Attorney    General 
Myron  C.  Banks, 
Assistant  Attorney  General 


12  January  1970 

Subject:  Taxation;  Ad  Valorem;   Exemptions;  Church-owned  Auto- 

mobile 

Requested  by:     Mr.  Fred  P.  Parker,  Jr. 
Wayne  County  Attorney 

Question:  Whether  an  automobile  owned  by  a  church  and  used  for 

church  purposes  is  exempt  from  ad  valorem  tax? 

Conclusion:  An   automobile   owned   by   a   church   and   used  for   church 

purposes  is  not  exempt  from  ad  valorem  tax. 

G.S.  105-281  of  the  Machinery  Act  provides  that  "all  property,  real  and 
personal,  within  the  jurisdiction  of  the  State,  not  especially  exempted,  shall 
be  subject  to  taxation." 

G.S.  105-297  in  listing  the  specific  types  of  personal  property  which  shall 
be  exempt  provides:  "The  following  personal  property,  and  no  other,  shall 
be  exempt  from  taxation:".  This  statute  lists  as  exempt  property  in  sub- 
sections (2)  and  (3)  "furniture  and  furnishings  of  buildings  lawfully 
owned  and  held  by  churches  .  .  .  wholly  and  exclusively  used  for  religious 
worship  or  for  the  residence  of  the  minister"  and  "furniture,  furnishings, 
books,  and  instruments  contained  in  buildings  wholly  devoted  to  educational 
purposes,  belonging  to  and  exclusively  used  by  churches,  .  .  .".  There  is  no 
designation  or  listing  of  motor  vehicles  owned  by  a  church  and  used  for 
church  purposes  within  this  statute. 

The  Supreme  Court  of  North  Carolina  has  frequently  stated  the  rule  that 
exemptions  from  taxation  must  be  construed  strictly  against  exemptions 
and  in  favor  of  taxation,  and  unless  the  property  claimed  to  be  exempt  is 
clearly  placed  within  that  category  by  the  statute  the  property  will  be 
held  to  be  taxable.  Benson  v.  Johnston  County,  209  N.C.  751. 


Robert    Morgan,    Attorney    General 
I.  Beverly  Lake,  Jr., 
Assistant  Attorney  General 
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25  June  1969 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Taxation;  Ad  Valorem;  Exemptions;  Church-owned  Real 
Property;  Residence  of  Director  of  Missions  of  the  South 
Yadkin   Baptist  Association 

Senator  Norman  H.  Joyner 
North  Carolina  General  Assembly 

Whether  a  dwelling  owened  and  maintained  by  the  South 
Yadkin  Baptist  Association  and  used  exclusively  as  the 
residence  of  the  Director  of  Missions  of  said  Association, 
said  Director  being  an  ordained  minister  who  serves  as 
preacher  and  performs  other  customary  pastoral  functions 
on  behalf  of  churches  within  said  Association,  is  subject 
to  county  ad  valorem  tax  or  is  exempt  under  the  provisions 
of  G.S.  105-296? 

A  dwelling  owned  and  maintained  by  a  Baptist  Association 
which  is  used  exclusively  as  the  residence  of  the  Director 
of  Missions  of  said  Association,  said  Director  being  an 
ordained  minister  who  serves  as  preacher  and  performs 
other  customary  pastoral  functions  for  churches  within 
said  Association,  is  exempt  from  ad  valorem  tax  under 
G.S.   105-296(3). 

G.S.  105-296(3)   provides  as  follows: 

"Real  Property  exempt.- — The  following  real  property,  and  no  other, 
shall  be  exempted  from  taxation: 

(3)  Buildings,  with  the  land  upon  which  they  are  situ- 
ated, lawfully  owned  and  held  by  churches  or  religious 
bodies,  wholly  and  exclusively  used  for  religious  worship 
or  for  the  residence  of  the  minister  of  any  such  church  or 
religious  body  or  occupied  gratuitously  by  one  other  than 
the  owner  which  if  it  were  the  owner,  would  qualify  for 
the  exemption  under  this  section,  together  with  the  addi- 
tional adjacent  land  reasonably  necessary  for  the  con- 
venient use  of  any  such  building." 

The  dwelling  in  question  is  lawfully  owned  and  held  by  a  religious  body, 
the  South  Yadkin  Baptist  Association,  and  it  is  wholly  and  execlusively 
used  by  said  religious  body  for  the  residence  of  the  individual  acting  or 
serving  in  the  capacity  of  minister  of  said  religious  body.  Although  the 
individual  occuping  the  dwelling  as  his  residence  does  not  employ  or  have  | 
the  title  of  "minister"  but  rather  has  the  title  of  "missionary"  or  "Director  '] 
of  Missions",  the  information  supplied  concerning  the  services  rendered  by 
this  individual  shows  that  he  is  an  ordained  minister  and  performs  for 
this  particular  religious  body,  on  a  full  time  basis,  the  services,  responsi- 
bilities and  functions  normally  conducted,  undertaken  or  performed  by  any 
minister  employed  by  or  serving  any  church  or  religious  body,  institution 
or  association.    The   services,   responsibilities   and   functions   performed   by 
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the  Director  of  Missions  of  the  South  Yadkin  Baptist  Association  include 
the  following:  preaching-  in  churches  in  the  Association;  administering  the 
ordinances  of  the  church  in  churches  within  the  Association;  officiating  at 
funerals  and  weddings  as  needed  in  churches  within  the  Association;  over- 
seeing missions,  educational  and  benevolence  work  of  the  Association;  and 
counseling.  Since  the  Director  of  Missions  of  the  South  Yadkin  Baptist 
Association  is  an  ordained  minister  regularly  fulfilling  preaching  functions 
and  is  performing  on  a  full  time  basis  the  normal  functions  of  a  minister 
or  pastor  for  and  on  behalf  of  said  Association,  he  is  in  fact  if  not  in 
name  the  minister  of  the  Association,  and  the  dwelling  which  is  owned  and 
held  by  the  Association  and  is  provided  by  it  to  said  Director  of  Missions 
as  his  place  of  residence  qualifies  as  "the  residence  of  the  minister"  of  a 
religious  body  and  is  therefore  exempted  from  taxation  under  the  pro- 
'  visions  of  G.S.  105-296(3). 

Robert    Morgan,    Attorney    General 
I.  Beverly  Lake,  Jr., 
Staff  Attorney 

16  April  1970 

Subject:  Taxation;    Ad   Valorem;    Exemptions;    County-owned   Real 

I  Property  Leased  to  Private  Concern 

Requested  by:     Mr.   Thomas   A.    Banks,   Wake   County  Attorney 
Mr.  Donald  L.  Smith,  Raleigh  City  Attorney 

Question:  Is    county-owned    real    property   formerly   used    as   county 

j  tuberculosis  sanatorium  subject  to  city  ad  valorem  taxation 

when  leased  to  corporation  for  use  as  convalescent  home 
for  private  and  public   (indigent)   patients? 

Conclusion:  County-owned    real     property    formerly    used     as    county 

tuberculosis  sanatorium  is  not  subject  to  city  ad  valorem 
taxation  although  leased  to  corporation  for  use  as  con- 
valescent home  for  private  and  public   (indigent)    patients. 

The  following  are  facts  presented  jointly  by  the  attorneys  for  Wake  County 
and  the  City  of  Raleigh: 

1.  The  property  involved  now  referred  to  as  Mayview  Convales- 
cent Home  was  owned  by  Wake  County  and  the  building  thereon 
was  constructed  and  operated  as  a  county  tuberculosis  sanatorium 
prior  to  the  discontinuance  of  the  institution  as  such  in  1957  and 
the  transfer  of  the  remaining  patients  to  the  state  institutions 
where  more  than  adequate  space  was  available. 

2.  In  the  year  1957,  when  the  Wake  County  Tuberculosis  Sana- 
torium was  discontinued.  Wake  County  being  one  of  the  last 
counties  in  the  State  to  take  this  action,  the  County  Commissioners 
were  urged  to  convert  this  facility  into  a  convalescent  nursing 
home  or  a  chronic  disease  hospital  to  be  operated  and  supported 
by  Wake  County. 
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3.  At  an  informal  meeting  with  the  Trustees  of  Rex  Hospital,  the 
public  need  for  such  service  was  discussed.  Also,  was  the  con- 
sideration that  such  facility  would  provide  adequately  for  a  number 
of  cases  which  theretofore  had  been  cared  for  in  hospitals. 

4.  There  were  opinions  among  the  members  of  the  Wake  County 
Board  of  Commissioners  that  this  hospital  facility  constructed  in 
part  with  proceeds  of  a  bond  issue  for  the  erection  of  a  sana- 
torium should,  in  keeping  with  the  original  purpose,  be  used  for 
public  health  and  hospital  related  purposes  rather  than  to  stand 
vacant  or  to  be  converted  into  a  commercial  or  business  project, 
pending  further  use  of  disposition.  Under  the  provisions  of  G.S. 
131-33.1,  upon  discontinuance  of  a  tuberculosis  sanatorium,  the 
Commissioners  were  authorized  to  make  such  disposition  of  the 
property  as  in  their  opinion  would  best  serve  the  public  interest. 

5.  Also  at  such  time,  which  was  prior  to  the  construction  of  the 
new  Wake  Memorial  Hospital,  in  view  of  the  limited  hospital  fa- 
cilities in  the  county,  conditions  at  Rex  Hospital  were  overcrowded 
to  the  extent  that  adequate  space  was  not  available  for  the  wel- 
fare indigent  patients,  and  it  was  proposed  that  the  establishment 
of  a  standard  convalescent  or  nursing  home  in  keeping  with  the 
standards  proposed  would  enable  a  number  of  chronic  or  purely 
nursing  cases  to  be  transferred  to  the  convalescent  home,  thus 
making  available  additional  space  at  Rex  Hospital. 

6.  Pursuant  to  the  above  purposes,  the  Board  of  Commissioners 
of  Wake  County  by  public  advertisement  invited  bids  for  the 
leasing  of  the  facility  to  be  used  for  the  purpose  of  providing  a 
standard  convalescent  or  nursing  home  duly  licensed  by  the  North 
Carolina    Medical   Care    Commission   and   approved   by   the    State 

[  Board  of  Health  and  the  County  Board  of  Health,  and  no  other 
purpose.  This  was  done  for  the  purpose  of  providing  such  service 
to  the  people  of  Wake  County  through  a  lease  operation,  not 
involving  the  outlay  of  public  funds  for  operation  by  the  county. 

7.  After  advertisement  and  a  number  of  meetings  and  public 
hearing,  the  facility  was  made  available  for  the  use  outlined 
under  a  lease  agreement  executed  by  Wake  County  and  Mayview 
Convalescent  Home  dated  July  19,  1957,  and  effective  November  1, 
1957,  for  five  years,  with  right  of  renewal  and  option  to  purchase 
at  a  price  of  $265,000.00,  increased  by  subsequent  amendment  to 
$280,000.00. 

8.  The  lease  agreement  contained  the  following  provisions: 

"3.  The  purpose  of  this  lease  is,  and  the  premises  and 
the  properties  hereinbefore  described  shall  be  used  by  the 
LESSEE,  to  provide  and  operate  a  modern,  standard  con- 
valescent or  nursing  home  which  shall  be  duly  licensed  by 
the  North  Carolina  Medical  Care  Commission  and  approved 
by  the  State  Board  of  Health  and  the  Wake  County 
Board  of  Health,  so  that  the  convalescent  or  nursing  home 
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shall  be  available  for  the  people  of  Wake  County  and  to 
others  desiring  such  services;  and  upon  failure  by  the 
LESSEE  to  conduct  a  duly  licensed  convalescent  home  in 
accordance  with  the  terms  and  conditions  of  this  lease, 
the  Wake  County  Commissioners  shall  have  the  power, 
at  their  option,  to  declare  this  lease  null  and  void  and 
LESSOR  shall  thereupon  have  the  right  to  re-enter  and 
take  possession  of  the  premises  and  properties  hereinbefore 
described,  and  in  such  event,  the  LESSEE  shall  pay  to  the 
LESSOR  the  amount  of  the  agreed  rental  herein  provided 
for,  for  a  period  three  additional  months  from  and  after 
the  date  of  such  termination  of  the  lease  by  the  Wake 
County  Commissioners. 

"4.  The  LESSEE  shall  pay  to  the  LESSOR  as  rental  for 
the  properties  covered  by  this  lease  the  sum  of  Five  Hun- 
dred Dollars  ($500.00)  per  month  for  the  first  two  months, 
that  is,  November  and  December,  1957;  One  Thousand 
Dollars  ($1,000.00)  per  month  for  the  next  two  months, 
that  is,  January  and  February,  1958;  and  thereafter  the 
LESSEE  shall  pay  to  the  LESSOR  a  rental  of  Fifteen 
Hundred  Dollars  ($1500.00)  per  month,  payable  in  ad- 
vance on  or  before  the  1st  day  of  March,  1958,  and 
thereafter  on  or  before  the  1st  day  of  each  and  every 
succeeding  month  during  the  term  of  this  lease  and  any 
renewal  of  this  lease  for  an  additional  five-year  term; 
and  in  further  consideration  for  the  lease  of  said  proper- 
ties covered  by  this  lease,  the  LESSEE  shall  receive  and 
care  for  at  the  convalescent  home  to  be  operated  on  said 
premises  certified  indigent  patients  of  Wake  County, 
provided  that  such  certified  indigent  patients  shall  not 
exceed  five  per  cent  (5%)  in  number  of  the  total  number 
of  patients  being  cared  for  at  said  convalescent  home, 
and  the  LESSEE  shall  provide  care  for  such  indigent 
patients  in  one  of  the  wards  at  said  convalescent  home, 
such  patient  to  receive  the  standard  treatment  and 
service  at  a  total  cost  to  be  paid  to  the  LESSEE  not 
exceeding  the  maximum  amount  authorized  by  the  Welfare 
Department  for  Old  Age  Assistance  and  Aid  to  the  Totally 
Dependent  cases." 

9.  Subsequently,  on  February  3,  1958,  in  order  to  assure  the 
continued  operation  of  the  facility  as  a  convalescent  nursing  home 
under  the  standards  required,  certain  revision  was  made  in  the 
method  of  payment  of  rental  in  consideration  of  the  surrender  by 
the  Lessee  of  right  to  cancel  upon  90  days'  notice,  and  the  under- 
taking of  a  fixed  obligation  to  operate  the  facility  as  a  convalescent 
nursing  home  according  to  the  standards  provided,  to  and  in- 
cluding the  opening  of  the  Wake  County  Memorial  Hospital, 
which  was  to  have  a  convalescent  ward. 
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10.  In  the  year  1962  and  before  the  expiration  of  the  five  year 
term,  the  Lessee  exercised  the  option  to  purchase,  and  on  October 
31,  1962,  deed  was  executed  by  Wake  County  to  purchaser  reciting 
consideration   of  $100,000   and   other  valuable   consideration. 

Based  upon  the  facts  presented,  the  question  is  whether  the  city  may  sub- 
ject this  county  property  to  ad  valorem  taxation  for  the  period  during 
which  it  was  leased  to  Mayview  Convalescent  Home. 

The  Constitution,  Article  V,  Section  5,  during  the  time  in  question,  pro- 
vided that  "property  belonging  to  the  State  or  to  municipal  corporations, 
shall  be  exempt  from  taxation."  (Effective  6  November  1962,  Article  V, 
Section  5  was  amended  to  read  "property  belonging  to  the  State,  counties 
and  municipal  corporations  shall  be  exempt  from  taxation.")  (Emphasis 
added.) 

It  seems  clear  that,  although  counties  were  not  specifically  named  prior 
to  the  1962  amendment,  their  property  enjoyed  the  protection  of  Article 
V,  Section  5  as  did  that  of  the  State  and  municipal  corporations,  either 
because  a  county  is  an  instrumentality  of  the  State,  a  quasi-municipal 
corporation,  or  a  municipal  corporation.  The  following  cases  illustrate 
the  various  approaches:  State  instrumentality :  DeLoatch  v.  Beamon  (1960) 
252  N.C.  754,  114  S.E.2d  711;  Vance  S.  Harrington  &  Co.  v.  Renner  (1952) 
236  N.C.  321,  72  S.E.2d  838;  Quasi-municipal  corporation:  Southern  Rail- 
way Co.  V.  Board  of  Commissioners  of  Mecklenburg  Co.  (1908)  148  N.C. 
220,  61  S.E.  960;  Municipal  corporation:  Gooch  v.  Gregory  (1871)  65  N.C. 
142.  (Note  too,  that  while  recent  cases  frequently  hold  that  counties  are 
not  municipal  corporations.  Article  VII  of  the  Constitution,  which  deals 
in  part  with  the  subject  of  county  government,  is  entitled  "Municipal 
Corporations.") 

Thus,  it  appears  that  county  property  prior  to  the  1962  constitutional 
amendment  was  exempt  from  taxation  under  the  same  provision  which 
exempted  State  and  municipal  property.  While  few  cases  have  dealt  with 
the  specific  question  of  taxation  of  county  property,  O'Berry  v.  Mecklen- 
burg County  (1930)   198  N.C.  357,  151  S.E.  880,  illustrates  the  point: 

".  .  .  (P)roperty  held  by  a  county  is  held  for  the  express  purpose 
of  aiding  or  facilitating  the  discharge  of  governmental  functions. 
For  this  reason,  the  property  of  the  State  and  the  property  of  the 
counties  is  exempt  from  taxation  by  express  provision  of  the 
Constitution    in    Article    V,    Section    5    thereof." 

Having  seen  that  the  former  Constitutional  exemption  applies  to  county 
property,  it  is  necessary  to  determine  whether  it  applies  to  all  county 
property,  regardless  of  use.  The  Constitution  does  not  appear  to  restrict 
the  exemption  at  all.  On  the  other  hand,  G.S.  105-296  provides  that  only 
specifically  named  real  property  shall  be  exempt,  including: 

"(1)  ...  real  property  lawfully  owned  by  .  .  .  counties  .  .  . 
used  wholly  and  exclusively  for  public  or  school  purposes." 
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The  conflict  between  exempting  all  property,  regardless  of  use,  and  exempt- 
ing only  property  devoted  to  a  governmental  or  public  use  extends  from 
the  language  of  Constitution  and  statute  into  two  divergent  lines  of  cases. 
Most  of  them  have  been  collected  and  commented  upon  in  Coates,  The 
Battle  of  Exemptions,  19  N.C.L.R.  154,  167-179,  and  quite  recently  by  the 
Supreme  Court  in  Redevelopment  Commission  of  High  Point  v.  Guilford 
County  (1968)   274  N.C.  585,  164  S.E.2d  476. 

In  the  Redevelopm,ent  Com.mission  case,  the  Court  of  Appeals  had  previ- 
ously held  that  "it  is  only  the  non-income  producing  properties,  both  im- 
proved and  unimproved,  which  are  to  be  exempt  from  taxation."  Redevelop- 
ment Commission  of  High  Point  v.  Guilford  County  (1968)  1  N.C.  App. 
512,  162  S.E.2d  108. 

In  modifying  the  decision   of  the   Court  of   Appeals,   the    Supreme   Court 
clearly   abandoned   the    line   of   cases   which   exempts    all   property   of   the 
I,  State,  counties  and  municipalities  in  the  following  language: 

In  applying  this  constitutional  exemption  this  Court  for  a  period 
of  years  developed  two  divergent  viewpoints:  (1)  that  property 
held  by  the  State  or  a  municipality  is  exempt  without  regard  to  the 
purpose  for  which  it  was  acquired  and  held.  Town  of  Weaverville 
V.  Hobbs,  212  N.C.  684,  194  S.E.  860;  Town  of  Andrews  v.  Clay 
County,  200  N.C.  280,  156  S.E.  855.  (2)  In  order  for  the  exemp- 
tion to  apply  to  property  acquired  and  held  by  the  State  or  a 
municipality,  the  property  must  be  held  for  public  or  governmental 
purposes.  City  of  Winston-Salem  v.  Forsyth  County,  217  N.C.  704, 
9  S.E.2d  381;  Town  of  Warrenton  v.  Warren  County,  215  N.C. 
342,  2  S.E.2d  463;  Wells  v.  Housing  Authority,  supra;  Town  of 
Benson  v.  Johnston  County,  209  N.C.  751,  185  S.E.  6;  Board  of 
Financial  Control  v.  Henderson  County,  208  N.C.  569,  181  S.E. 
636,  101  A.L.R.  783;  Atlantic  &  N.  C.  R.  R.  Co.  v.  Board  of  Com- 
missioners 75  N.C.  474. 

The  decided  current  of  authority  follows,  and  we  think  correctly 
so,  the  view  of  the  latter  line  of  cases.  Redevelopment  Commission 
of  High  Point  v.  Guilford  County,  supra. 

In  so  doing,  it  also  failed  to  adopt  the  simple,  "income-producing"  test 
of  the  Court  of  Appeals.  Instead,  it  chose  a  middle  ground: 

In  determining  whether  or  not  property  falls  within  a  tax 
exemption  provision,  the  primary  or  dominant  use,  and  not  an 
incidental  or  secondary  use,  will  control.  Iota  Benefit  Ass'n  v. 
County  of  Douglas,  165  Neb.  330,  85  N.W.2d  726,  66  A.L.R.  2d 
898;  51  Am.  Jur.,  Taxation  §539  (1944).  An  exemption  of  the 
entire  property  may  be  allowed  notwithstanding  an  intermingled 
private  use,  when  the  latter  use  is  only  incidental.  51  Am.  Jur., 
Taxation  §576   (1944). 

The  general  rule  is  stated  at  Annot.  3  A.L.R.,  1439,  1445  (1919) 
as  follows:    "(W)here   the    primary   and    principal    use   to   which 
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property  is  put  is  public,  the  mere  fact  that  an  income  is  inci- 
dentally derived  from  it  does  not  affect  its  character  as  property 
devoted  to  public  use."  Redevelopment  Commission  of  High  Point 
V.  Guilford  County,  supra. 

Applying  the  Supreme  Court  test  of  "primary  or  dominant  use"  to  the 
Wake  County  property  in  question  here,  we  see  that  the  property  had 
been  acquired  and  used  as  a  county  tuberculosis  sanatorium  for  many 
years.  Until  that  use  ceased,  the  property  was  clearly  exempt.  When  the 
sanatorium  was  no  longer  required,  the  board  of  county  commissioners  was 
authorized  to  make  "such  use  or  disposition  of  the  hospital  properties  as, 
in  the  opinion  of  the  board  of  county  commissioners,  would  best  serve 
the  public  interests  of  t?ie  county."  G.S.  131-33.1.  They  found  that  hospital 
conditions  were  crowded  in  available  facilities,  pending  completion  of  Wake 
County  Memorial  Hospital,  and  that  additional  bed  space  for  indigent 
patients  was  required.  They  also  determined  that  the  property  should 
ultimately  be  sold,  but  in  the  meantime,  public  interest  would  have  best 
been  served  by  both  providing  additional  bed  space  for  indigent  patients 
and  deriving  income  from  the  property  pending  disposition.  The  primary 
use  of  the  property  had  for  years  been  the  protection  of  public  health  and  it 
does  not  appear  that  that  purpose  changed  materially  between  1957  and 
1962.  As  the  Supreme  Court  observed  in  the  Redevelopment  Commission 
case: 

It  would  seem  unreasonable  and  to  the  obvious  detriment  of  the 
taxpayer  that  property  primarily  used  for  a  public  purpose  and 
incidentally  producing  income  should  be  reduced  to  nonincome- 
producing  property  in  order  to  maintain  its  tax  exempt  status 
while  the  property  is  necessarily  held  by  a  municipality  in  order 
to  carry  out  its  public  purpose. 

It  should  be  observed  that  the  lengthy  recital  of  facts  presented  by  the 
county  and  the  city,  including  the  lease  provisions  relating  to  the  percentage 
of  public  patients  to  be  received  by  the  lessee,  should  not  be  taken  to 
indicate  that  the  use  to  which  the  lessee  puts  the  property  is  determinative, 
or  that  the  result  would  have  been  different  if  the  percentage  had  been 
greater  or  smaller  than  5%.  It  is  the  predominant  use  or  purpose  of  the 
county  in  owning  the  property  which  is  decisive.  Thus,  the  property,  having 
been  held  by  the  county  primarily  for  a  public  purpose,  was  exempt  under  i 
Article  V,  Section  5  of  the  Constitution. 

^  Robert    Morgan,    Attorney    General 

Myron  C.  Banks, 
Assistant  Attorney  General 

15  November  1968 

Subject:  Taxation;    Ad   Valorem;    Exemptions;    Private   Recreation 

Club 

Requested  by:     Chief  J.  D.  Myers 

Statesville  Police  Department 
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Conclusion:  The   Statesville  Police  Pistol  and   Rifle  Club,  Inc.,  a  non- 

profit corporation,  is  by  the  terms  of  its  charter  a  private 
recreational  club  and  as  such,  its  property  is  not  exempt 
from  ad  valorem  taxation. 

I  have  your  letter  of  recent  date  in  which  you  state: 

"I  would  like  to  get  a  ruling  from  your  office  to  determine  the 
tax  status  of  the  Statesville  Police  Pistol  and  Rifle  Club.  The 
Iredell  County  Tax  Office  has  indicated  that  property  belonging 
to  this  organization  will  be  taxed  this  year  unless  the  non-profit 
non-tax  status  can  be  verified.  This  organization  is  composed  of 
members  of  the  Statesville  Police  Department.  It  has  no  income 
other  than  monthly  dues.  The  property  owned  by  this  organiza- 
tion consists  of  acreage  in  the  county  upon  which  is  located  a 
pistol  range  used  by  the  Statesville  Police  Department  for  training 
purposes  only." 

Examination  of  the  corporate  charter  shows  that  the  corporation  was 
organized  under  Chapter  55A  of  the  General  Statutes  (Non-Profit  Corpo- 
ration Act)  and  the  Department  of  Revenue  has  relieved  the  corporation 
of  the  requirement  that  franchise  and  income  tax  returns  be  filed  so  long 
as  it  continues  to  operate  "on  a  non-profit  and  non-commercial  basis." 

The  purposes  of  the  corporation,  shown  in  its  charter,  are: 

"3.     The  purposes  for  which  the  corporation  is  organized  are: 

"(A)  To  provide  to  its  members,  and  their  invited  guests, 
means  and  opportunities  for  pistol  and  rifle  target  prac- 
tice. 

"(B)  To  furnish  to  its  members  means  and  opportunities 
for  social  intercourse,  mental  improvement,  amusement 
and   recreation. 

"(C)  To  organize,  conduct  and  carry  on  various  plans, 
eff'orts  and  undertakings  for  the  general,  moral,  mental, 
and  physical  well  being  and  improvement  to  its  members 
and  of  the  community  in  which  they  live. 

"(D)  To  acquire  and  maintain  a  place  of  meeting  for 
its  members  and  their  invited  guests. 

"(E)  To  lease,  rent,  purchase,  own,  operate,  encumber, 
and  sell  real  or  personal  property  for  its  own  use  or  for 
the  purpose  of  obtaining  an  income  from  any  accumulated 
funds. 

"(F)  To  do  and  perform  such  matters  and  things  as  are 
allowed  by  law  and  may  be  reasonably  convenient  or 
necessary  to  attain  the  objects  and  ends  for  which  it  was 
organized   as  hereinabove   set  forth." 

The  fact  that  the  corporation  has  been  exempted  from  the  filing  of 
franchise  and  income  tax  returns  has  no  direct  bearing  upon  its  liability 
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for  ad  valorem  taxes.  To  determine  that  question,  one  must  look  to  the 
North  Carolina  Constitution  and  the  provisions  of  the  Machinery  Act  as 
they  relate  to  exemptions.  The  charter  leads  me  to  the  conclusion  that 
the  corporation  is  a  private  recreational  club,  and  I  find  no  ad  valorem 
exemption  for  such  clubs  provided  by  the  Consitution  or  the  Machinery 
Act.  I  am  therefore  of  the  opinion  that  property  about  which  you  have 
inquired  is  subject  to  ad  valorem  taxation. 

T.   W.   Bruton,  Attorney  General 
Myron  C.   Banks, 
■  Assistant  Attorney  General 


27  May  1969 

Subject:  Taxation;  Ad  Valorem;   Exemptions;   Real  Property;   Pri- 

vately Owned  Parking  Lots  Leased  by  Municipality 

Requested  by:      Mr.  F.  O'Neil  Jones 

Wadesboro  Town  Attorney 

Question:  Whether  G.S.  105-296   (3),  or  other  provision  of  the  Gen- 

eral Statutes,  exempts  a  town  or  municipality  from  pay- 
ment of  ad  valorem  taxes  on  privately  owned  parking  lots 
which  are  leased  by  the  town  under  a  lease  providing 
that  the  town  shall  be  responsible  for  all  ad  valorem  taxes? 

Conclusion:  There   is   no  provision  in   G.S.    105-296    (3),   or  elsewhere 

in  the  General  Statutes,  which  exempts  a  town  from  pay- 
ment of  ad  valorem  taxes  on  parking  lots  owned  by  private 
individuals  which  are  leased  by  the  town  under  a  lease 
providing  that  the  town  shall  be  responsible  for  all  ad 
'.  valorem  taxes. 

In  specifying  the  property  subject  to  taxation  G.S.   105-281   provides: 

"All  property,  real  and  personal,  within  the  jurisdiction  of  the 
State,  not  especially  exempted,  shall  be  subject  to  taxation," 
(Emphasis  added). 

G.S.  105-296,  in  specifying  the  real  property  which  is  exempted,  provides: 

"The  following  real  property,  and  no  other,  shall  be  exempted  from 
taxation:  .  .  . 

"(3)  Buildings,  with  the  land  upon  which  they  are 
situated,  lawfully  owned  and  held  by  churches  or  religious 
bodies,  wholly  and  exclusively  used  for  religious  worship 
or  for  the  residence  of  the  minister  of  any  such  church 
or  religious  body  or  occupied  gratuitously  by  one  other 
than  the  owner  if  it  were  the  owner,  would  qualify  for  the 
exemption  under  this  section,  together  with  the  additional 
"^  adjacent  land  reasonably  necessary  for  the  convenient  use 

of  any  such  building."   (Emphasis  added). 
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Subsection  (3)  of  G.S.  105-296  relates  in  its  entirety  to  buildings  (and 
land  upon  which  they  are  situated  and  immediately  adjacent  thereto) 
which  are  "owned  and  held  by  churches  or  religious  bodies".  The  phrase 
"or  occupied  gratuitously  by  one  other  than  the  owner  which  if  it  were 
the  owner,  would  qualify  for  the  exemption  under  this  section",  like  the 
preceding  phrase  "or  for  the  residence  of  the  minister  of  any  such  church 
or  religious  body",  only  applies  or  relates  to  buildings  owned  and  held  by 
churches  or  religious  bodies.  This  phrase  would  cover  buildings  and  ad- 
jacent grounds  which  a  church  or  religious  body,  as  the  owner  thereof, 
has  allowed  to  be  used  and  occupied  by  someone  else,  or  some  other  body, 
without  charge,  and  it  would  not  cover  parking  lots  owned  by  private 
individuals  and  leased  to  a  town  or  municipality.  These  privately  owned 
parking  lots  are  subject  to  County  ad  valorem  tax,  and  the  Town  of  Wades- 
boro  under  its  lease  thereof  is  by  its  agreement  responsible  for  payment  of 
the  taxes,  which  otherwise  would  be  paid  by  the  private  owners. 

Subsection  (1)  of  G.S.  105-296  provides  that  real  property  "owned  and 
held  by  counties,  cities,  .  .  ."  shall  be  exempt,  but  this  subsection  would 
not  apply  to  parking  lots  only  leased  and  not  owned  by  the  town.  There 
is  no  other  subsection  of  G.S.  105-296  which  would  apply  to  privately  owned 
parking  lots  leased  by  a  town. 

The  North  Carolina  Supreme  Court  has  held  that  statutes  exempting  specific 
property  from  taxation  because  of  the  purposes  for  which  such  property  is 
held  and  used  are  and  should  be  construed  strictly,  when  there  is  room  for 
construction,  against  exemption  and  in  favor  of  taxation.  Seminary,  Inc. 
vs.  Wake  County,  251  N.C.  775,  112  S.E.2d  528. 

Robert   Morgan,    Attorney    General 
I.  Beverly  Lake,  Jr., 
Staff  Attorney 

13  October  1969 

Subject:  Taxation;    Ad   Valorem;    Exemptions;    Real   Property   Ac- 

tually Used  for  Hospital  Purposes 

Requested  by:     Mr.  Robert  C.  Black 

Iredell  County  Tax  Supervior 

Questions:  (1)      Are  dwellings  owned  by  a  hospital,  which  is  organ- 

ized and  operated  as  a  nonstock,  nonprofit,  charitable  in- 
stitution without  profit  to  members  or  their  successors, 
subject  to  ad  valorem  taxation  when  they  are  located  one 
to  four  blocks  from  the  hospital  and  are  occupied  by  the 
the  following  groups  of  persons: 

(a)  Nurses  on  the  staff  of  the  hospital; 

(b)  Doctors  on  the  staff  of  the  hospital  who  are 
salaried  employees  of  the  hospital  and  who  maintain 
no   private   practice; 
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(c)  Non-medical  employees  of  the  hospital  such  as 
business  office  personnel,  maintenance  men,  electri- 
cians, physical  therapy  aides  and  food  handlers. 

(2)  Is  a  vacant  lot  owned  by  the  same  hospital  exempt 
from  ad  valorem  taxation  when  it  has  been  held  for 
twenty-one  years  for  the  purpose  of  building  an  additional 
doctor's  residence  thereon  when  the  need  arises? 

Conclusions:  (1)  All  of  the  real  property  described  in  question  (1) 
above  is  "actually  held  for  hospital  purposes"  and  is 
exempt  from  ad  valorm  taxation  under  the  provisions  of 
G.S.  105-296(10). 

(2)  The  vacant  lot  described  in  question  (2)  above  can- 
not be  said  to  be  "actually  held  for  hospital  purposes" 
and  is  not  exempt  from  ad  valorem  taxation  under  the 
provisions  of  G.S.  105-296(10). 

Beginning  with  the  assumption  that  a  particular  privately-owned  hospital 
falls  within  that  category  of  hospitals  whose  real  property  actually  used 
for  hospital  purposes  is  exempted  by  G.S.  105-296(10),  the  following  facts 
are  given: 

The  hospital  owns  a  number  of  dwellings,  located  within  one  to  four  blocks 
of  the  hospital,  which  are  occupied  by  three  groups  of  employees: 

(1)  Nurses  on  the  staff  of  the  hospital,  although  there  is  also  a 
nurses  home  adjacent  to  the  hospital  whose  exemption  is  not  ques- 
tioned; -      s. 

(2)  Doctors  on  the  staff  of  the  hospital  who  are  salaried  em- 
ployees of  the  hospital  and  who  maintain  no  private  practice, 
and  who  maintain  no  offices  in  the  dwellings; 

(3)  Non-medical  employees  of  the  hospital  such  as  employees 
of  the  business  office,  maintenance  men,  electricians,  physical 
therapy  aides  and  food  handlers. 

The  medical  employees  are  needed  near  the  hospital  for  emergency  duties, 
and  maintenance  employees  are  needed  close  by  because  repairs  and  main- 
tenance are  required  twenty-four  hours  per  day.  Presumably,  admissions, 
discharges  and  food  preparations  are  likewise  a  twenty-four  hour  a  day 
operation.  All  dwellings  are  occupied  without  rent,  or  at  low  rent  and 
the  privilege  of  occupancy  could  be  considered  part  of  their  salaries  or 
in  lieu  of  additional  salaries  or  living  allowances. 

Pursuant  to  Article  V,  Section  5  of  the  Constitution,  G.S.  105-296(10) 
provides  the  following  exemption  of  hospital  property:  "Real  property 
actually  used  for  hospital  purposes,  including  homes  for  nurses  employed 
by  or  in  training  in  such  hospitals,  held  for  or  owned  by  hospitals  organ- 
ized and  operated  as  nonstock,  nonprofit,  charitable  institutions,  without 
profit  to  the  members  or  their  successors,  notwithstanding  that  patients 
able  to  pay  are  charged  for  services  rendered:   Provided,  all  revenues  or 
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receipts  of  such  hospitals  shall  be  used,  invested,  or  held  for  the  purposes 
for  which  they  are  organized;  and  provided,  further,  that  where  hospital 
property  is  used  partly  for  such  hospital  purposes  and  partly  rented  out 
for  commercial  and  business  purposes,  then  only  such  proportion  of  the 
value  of  such  building  and  the  land  on  which  it  is  located  shall  be  except 
from  taxation  as  is  actually  used  for  such  hospital  purposes.  The  pro- 
visions of  this  section  shall  be  effective  as  to  taxes  for  the  year  one  thou- 
sand nine  hundred  and  thirty-six  and   subsequent  years." 

Since  the  statute  expressly  includes  "homes  for  nurses  employed  by  .  .  . 
such  hospitals"  as  real  property  "actually  used  for  hospital  purposes",  it 
appears  that  the  dwellings  here  occupied  by  "nurses  on  the  staff  of  the 
hospital"  fall  within  the  exemption  granted  by  the  statute.  The  fact  that 
they  may  be  one  to  four  blocks  distant  does  not  alter  their  character  as 
"homes  for  nurses". 

Aultman  Hospital  Assoc,  v.  Evatt,  140  Ohio  St.  114,  42  N.E.2d  646;  State  v. 
Fairview  Hospital  Assoc.   (Minn.)   114  N.W.2d  568. 

With  respect  to  property  occupied  by  doctors  and  other  employees  of  the 
hopsital,  while  no  North  Carolina  cases  appear  to  consider  the  question, 
the  courts  of  several  other  states  have  found  such  property  to  be  exempt, 
although  there  is  some  authority  to  the  contrary. 

In  Cedars  of  Lebanon  Hospital  v.  Los  Angeles  County  (1950)  35  Cal  2d 
729,  221  P  2d  31,  the  question  was  considered  of  exemption  of  certain 
property  used  to  provide  housing  for  interns,  resident  doctors,  student 
nurses  and  certain  other  employees  required  to  be  readily  available  for  the 
operation  of  a  hospital.  Among  the  last  category  who  were  furnished 
quarters  were  porters,  orderlies,  clerks,  bookkeepers,  stenographers,  tele- 
phone operators,  engineers  and  dietary  employees.  The  Court  held  that 
"property  used  exclusively  for  .  .  .  hospital  purposes'  would  comprehend 
not  only  the  buildings  and  grounds  actually  used  for  housing  the  patients 
in  their  treatment  and  care,  but  also  adjacent  or  nearby  buildings  used 
for  housing  such  persons  as  may  be  essential  for  the  efficient  operation  of 
the  hospital.  Here  again  .  .  .  the  facilities  were  incidental  to  and  reasonably 
necessary  for  the  accomplishment  of  hospital  purposes  and  were  therefore 
exempt." 

In  accord:  Aultman  Hospital  Assoc,  v.  Evatt,  supra;  Maxwell  v.  Good 
Samaritan  Hospital  Assoc.  (Fla.  App.)  161  So.  2d  31;  State  v.  Fairview 
Hospital  Assoc.  (Minn.)  114  N.W.  2d  568;  St.  Lukes  Hospital  v.  Boyland 
12  N.Y.2d  135,  237  N.Y.S.2d  308,  187  N.E.2d  789;  Columbia  Hospital 
Assoc,  v.  Milwaukee  35  Wise.  2d  660,  151  N.W.2d  750;  Alleghany  General 
Hospital  V.  Board  of  Property  Assessment,  207  Pa.  Super.  266  217  A.2d  796. 
Appeal  of  Shadyside  Hospital,  207  Pa.  Super.  261,  218  A.2d  355. 

Contra:  Jewish  Hospital  Assoc,  v.  Board  of  Tax  Appeals,  5  Ohio  St.  2d 
179,  34  Ohio  Ops.2d  286,  214  N.E.2d  441;  Doctors  Hospital  v.  Board  of  Tax 
Appeals,  173  Ohio  St.  283,  19  Ohio  Ops.  154,  181  N.E.2d  702.  Johnson  v. 
Mississippi  Baptist  Hospital  140  Miss.  485.  106  So.  1. 
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The  majority  view  seems  to  favor  exemption,  in  keeping  with  the  observa- 
tion of  Justice  Cardozo  in  Trotter  v.  State  of  Tennessee,  290  U.S.  354,  78 
L  Ed  368:  "Exemptions  from  taxation  are  not  to  be  enlarged  by  implication 
if  doubts  are  nicely  balanced  .  .  .  On  the  other  hand,  they  are  not  to  be 
read  so  grudgingly  as  to  thwart  the  purpose  of  the  lawmakers."  The 
majority  view  is,  in  the  opinion  of  this  office,  the  sounder  of  the  two,  and 
thus  the  residences  discussed  herein  are  found  to  be  exempt  under  G.S. 
105-296(10).  ; 

The  same,  however,  cannot  be  said  of  a  vacant  lot  held  for  twenty-one 
years  with  the  intention  to  build  an  additional  doctor's  residence  thereon 
when  the  need  arises.  It  cannot  be  said  to  be  "actually  used  for  hospital 
purposes"  and  is  therefore  not  exempt.  The  statute  unequivocally  requires 
that  property  be  "used": 

"Such  express  limitation,  making  use  the  focal  point  of  con- 
sideration, contemplates  actual  use  as  differentiated  from  an 
intention  of  use  the  property  in  a  designated  manner".  Cedars  of 
Lebanon  Hospital  v.  Los  Angeles  County,  35  Cal  2d  729,  222  P. 
2d  31. 

See  also  N.  C.  A.  G.  Opinion,  8/10/66,  Mr.  C.  C.  Horn,  Cleveland  County 
Attorney,  which  reaches  same  result  with  respect  to  vacant  church  property 
not  used  "for  religious  worship". 

■  Robert    Morgan,    Attorney    General 

Myron  C.  Banks, 
Assistant  Attorney  General 

April  30  1970 

Subject:  Taxation;    Ad    Valorem;    Exemptions;    Real    Property   Be- 

longing to  YMCA 

Requested  by:      Mr.  Bernard  B.  Hollowell 
Pamlico  County  Attorney 

Question:  Is   that   portion    of   a   tract   of   land    owned   by   a    YMCA 

which  is  rented  as  farm  land  for  an  annual  cash  rental 
exempt  from  ad  valorem  taxation? 

Conclusion:  That  portion  of  a  tract  of  land  owned  by  a  YMCA  which 

is  rented  as  farm  land  for  an  annual  cash  rental   is  not 
exempt  from  ad  valorem  taxation. 

A  YMCA  organization  has  bought  a  tract  of  land  in  Pamlico  County  and 
built  a  summer  camp  for  girls  thereon.  That  part  of  the  land  not  used  by 
the  YMCA  for  the  camp  site  is  rented  as  farm  land  for  an  annual  cash 
rental. 

G.S.  105-296(5)  provides  an  exemption  from  ad  valorem  taxation  for 
"real  property  belonging  to,  actually  and  exclusively  occupied  by  Young 
Men's  Christian  Association  .  .  ."   (Emphasis  added.) 
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Requested  by: 


Questions: 


Bearing  in  mind  the  familiar  rule  of  construction  that  tax  exemptions 
are  strictly  construed,  with  the  burden  upon  the  taxpayer  to  establish 
that  he  comes  within  it,  it  seems  clear  that  the  lessee  of  the  subject  farm 
land  occupies,  or  is  entitled  to  occupy,  it  and  to  that  extent,  the  YMCA's 
occupancy  of  the  land  could  not  said  to  be  "exclusive".  Therefore,  it  is 
concluded  that  so  far  as  the  portion  of  the  land  which  is  rented  as  a 
farm  is  concerned,  the  conditions  of  exemption  have  not  been  met  and 
the  rented  portion  is  subject  to  ad  valorem  taxation. 

Robert    Morgan,    Attorney    General 

Myron  C.  Banks, 

Assistant   Attorney   General 

13  May  1969  -  -      . 

Subject:  Taxation;    Ad    Valorem;    Exemptions    State-Owned    Prop- 

erty;  Leasehold  Interest  in  State-Owned  Property 

Mr.  Ruff  A.  De  Vane,  Comptroller 

Secretary-Treasurer 

North  Carolina  State  Ports  Authority 

(1)  May  the  County  of  Carteret  impose  ad  valorem 
taxes  upon  property  owned  by  the  State  Ports  Authority? 

(2)  May  the  County  of  Carteret  assess  ad  valorem  taxes 
against  tenants  on  the  appraised  value  of  buildings  they  are 
occupying  and  renting  from  the  North  Carolina  State  Ports 
Authority? 

(1)  Property  acquired  by  the  State  Ports  Authority  and 
operated  for  the  purposes  set  forth  in  Chapter  143,  Article 
22  of  the  General  Statutes  is  exempt  from  taxation  by 
virtue  of  Article  5,  Section  5,  of  the  Constitution  of  North 
Carolina. 

(2)  Absent  a  provision  in  the  lease  to  the  contrary, 
tenants  of  the  State  Ports  Authority  are  not  subject  to  ad 
valorem  taxes. 

In  a  letter  of  April  6,  1969,  the  facts  indicate  that  the  North  Carolina 
State  Ports  Authority  during  a  period  of  several  years,  with  its  own  funds, 
constructed  various  buildings  for  lease  to  tenants  directly  connected  with 
waterfront  activities.  This  is  part  of  the  Authority's  program  for  giving 
economic  stimulus  to  the  Ports  Area,  particularly  at  Wilmington  and  More- 
head  City.  Carteret  County  intends  to  assess  taxes  against  the  tenants  on 
the  appraised  value  of  the  buildings  they  are  renting  from  the  Authority. 
Two  particular  instances  in  which  this  is  to  be  done  were  cited :  one  tenant 
being  Heide  Company,  the  other  being  Morehead  City  Shipping  Company. 
It  has  been  further  indicated  that  the  tenants  in  question  intend  to  pay  the 
taxes  under  protest  and  that  possible  litigation  will  follow.  An  opinion  was 
requested  as  to  whether  or  not  tenants  under  such  circumstances  may  be 
so  taxed  by  Carteret  County. 


Conclusions: 
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The  Ports  Authority  was  created  as  an  instrumentality  of  the  State  of 
North  Carolina  for  the  accomplishment  of  several  general  purposes,  one 
of  which  is  to  foster  and  stimulate  the  shipment  of  freight  and  commerce 
through  the  ports  of  Wilmington,  Morehead  City  and  Southport,  North 
Carolina.  See  G.S.  143-217.  Broad  powers  were  given  to  the  Authority  in 
order  to  enable  it  to  carry  out  the  purposes  for  which  it  was  created. 
See  G.S.  143-218. 

The  Constitution  of  North  Carolina,  Article  5,  Section  5,  reads  in  pertinent 
part  as  follows: 

"Property  belonging  to  the  State,  counties  and  municipal  corpo- 
rations shall  be  exempt  from  taxation  .  .  ." 

In  the  case  of  Weavervill  v.  Hobbs,  Commissioner  of  Veterans  Loan  Fund, 
212  N.C.  684,  it  was  held  that  property  acquired  by  the  State  of  North 
Carolina  was  exempt  from  taxation  by  the  municipality  in  which  the  land 
was  located  by  operation  of  article  5,  Section  5,  of  the  Constitution  of  the 
State  of  North  Carolina,  inasmuch  as  the  property  was  owned  by  the  State 
and  used  by  it  for  governmental  purposes,  it  being  immaterial  whether 
the  property  itself  or  the  income  derived  therefrom  was  used  for  this 
purpose. 

The  case  of  Cordell  v.  Sand  Company,  247  N.C.  688,  involved  taxation  of  a 
leasehold  interest  in  real  property.  The  Court,  after  stating  that  the  lease 
did  not  require  the  lessee  to  list  and  pay  taxes  on  the  leased  premises,  sets 
forth  the  general  rule  as  follows: 

"Moreover,  it  seems  to  be  the  general  rule  that  a  leasehold  interest 
for  a  term  of  years  is  a  chattel  real,  and  for  the  purposes  of 
taxation,  in  the  absence  of  a  provision  in  the  lease  to  the  contrary, 
the  whole  of  the  land  is  assessable  against  the  owner  of  the  fee." 

The  leases  between  the  Ports  Authority  and  Heide  Company  and  Morehead 
City  Shipping  Company  have  been  reviewed.  The  leases  contain  no  pro- 
visions relative  to  ad  valorem  taxes. 

The  existing  case  law  has  been  modified  by  the  recent  decision  of  the  North 
Carolina  Supreme  Court  in  the  case  of  Redevelopment  Commission  v.  Guil- 
ford County,  274  N.C.  585,  where  Justice  Branch,  speaking  for  the  Court, 
says: 

"In  applying  this  constitutional  exemption  this  Court  for  a 
period  of  years  developed  two  divergent  viewpoints:  (1)  that 
property  held  by  the  State  or  a  municipality  is  exempt  without  re- 
gard to  the  purpose  for  which  it  was  acquired  and  held.  (Citations 
omitted).  (2)  In  order  for  the  exemption  to  apply  to  property  ac- 
quired and  held  by  the  State  or  a  municipality,  the  property  must 
be  held  for  public  or  governmental  purposes.  (Citations  omitted). 
"The  decided  current  of  authority  follows,  and  we  think  cor- 
rectly so,  the  view  of  the  latter  line  of  cases." 

The  primary  or  principal  use  determines  whether  or  not  the  use  is  public, 
and  the  mere  fact  that  income  is  incidentally  derived  therefrom  does  not 
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affect  its  public  character.  In  determining  whether  the  property  is  tax 
exempt,  the  primary  or  dominant  use  controls.  Redevelopment  Commission 
V.  Guilford  County,  supra. 

In  view  of  the  general  rule  set  forth  in  Cordell  v.  Sand  Company,  if  prop- 
erty of  the  Ports  Authority  in  these  two  instances  were  taxable,  such  tax 
would  be  against  the  Ports  Authority.  Property  acquired  by  the  Ports 
Authority  and  operated  for  the  purposes  set  forth  in  Chapter  143,  Article 
22,  of  the  General  Statutes  constitutes  a  public  or  governmental  purpose 
and  hence  is  exempt  from  taxation  by  virtue  of  Article  5,  Section  5,  of 
the  Constitution  of  the  State  of  North  Carolina. 

Robert    Morgan,    Attorney    General 
Parks   H.    Icenhour, 
,  Assistant  Attorney  General 


19  June  1969 

Subject:  Taxation;  Ad  Valorem:   Exemptions;  Title  and  Ownership 

of  Goods  in  Process  of  Manufacture  under  Contracts  be- 
tween a  North  Carolina  Corporation  and  the  United  States 
Government  for  Manufacturing  and  Furnishing  of  Goods 
to  the  United  States  Government 

Requested  by:      Mr.  Thomas  S.  Garrison 

Attorney  for  Buncombe  County  Board  of  Tax  Supervision 
Mr.  Emerson  D.  Wall 
Attorney  at  Law 

Question:  Whether   goods   in    process   of   manufacture   by    Northrup 

Carolina   Corporation   in   Buncombe   County   under  certain 
supply  contracts  between  said  corporation  and  the  United 
oi  States    Government    are    owned    by    said    corporation    and 

are,  therefore,  subject  to  Buncombe  County  ad  valorem 
tax,  or  whether  said  goods  are  owned  by  the  United  States 
and  are,  therefore,  exempt  from  ad  valorem  tax  under 
G.S.  105-297(1)? 

Conclusion:  The  goods  in  process  of  manufacture  by  Northrup  Caro- 

lina Corporation  in  Buncombe  County  for  the  United 
States  Government  under  certain  supply  contracts  between 
said  corporation  and  the  United  States  Government  are 
owned  by  the  United  States  under  the  provisions  of  said 
contracts  and  are,  therefore,  exempt  from  ad  valorem 
tax  under  G.S.  105-297(1). 

G.S.   105-297  provides  in  pertinent  part  as  follows: 

"Personal  property  exempt. — The  following  personal  property,  and 
no  other,  shall  be  exempt  from  taxation: 

(1)      Personal   property,   directly  or  indirectly   owned  by 

this  State  and  by  the  United  States  .  .  ." 
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The  determination  of  ownership  of  the  personal  property  here  in  question 
(goods  or  work  in  process  of  manufacture)  depends  upon  construction  of 
the  contracts  entered  into  between  Northrup  Carolina  Corporation  and  the 
United  States  Government  whereby  Northrup  Carolina  contracted  to  manu- 
facture and  furnish  goods  to  -the  United  States  Government.  These  con- 
tracts each  contain  three  clauses  referring  to  "title"  and  ownership  of  or 
right  of  control  over  the  goods  or  work  in  process  of  manufacture,  these 
clauses  being  the  title  clause,  the  termination  for  the  convenience  of  the 
government  clause  and  the  default  clause.  The  termination  for  the  con- 
venience of  the  government  clause  and  the  default  clause,  nothing  else 
appearing,  would  seem  to  place  the  title  and  ownership  of  the  subject  I 
property  in  the  Northrup  Carolina  Corporation  until  such  time  as  there 
is  a  termination  or  default  under  the  contracts,  at  which  time  it  is 
provided  that  the  title  or  interest  of  Northrup  Carolina  shall  or  may, 
at  the  option  of  the  United  States  Government,  revert  or  be  transferred 
to  the  Government.  The  termination  for  the  convenience  of  the  government 
clause  provides  in  pertinent  part  as  follows: 

"The  performance  of  work  under  this  contract  may  be  terminated 
by  the  Government  in  accordance  with  this  clause  in  whole,  or 
from  time  to  time  in  part,  whenever  the  Contracting  Officer  shall 
determine  that  such  termination  is  in  the  best  interest  of  the 
Government.  Any  such  termination  shall  be  effected  by  delivery 
to  the  Contractor  (Northrup  Carolina)  of  a  Notice  of  Termination 
specifying  the  extent  to  which  performance  of  work  under  the 
contract  is  terminated  and  the  date  upon  which  such  termination 
becomes  effective. 

After  receipt  of  a  Notice  of  Termination,  and  except  as  other- 
wise directed  by  the  Contracting  Officer,  the  Contractor  shall 
,  .  .  .  (iv)  assign  to  the  Government,  in  the  manner,  at  the  times, 
and  to  the  extent  directed  by  the  Contracting  Officer,  all  of  the 
right,  title,  and  interest  of  the  Contractor  under  the  orders  and 
sub-contracts  so  terminated,  .  .  .  (vi)  transfer  title  and  deliver 
to  the  Government,  in  the  manner,  at  the  times,  and  to  the  extent, 
if  any,  directed  by  the  Contracting  Officer,  (A)  the  fabricated  or 
unfabricated  parts,  work  in  process,  .  .  .  and  other  material 
produced  as  a  part  of,  or  acquired  in  connection  with  the  per- 
formance of,  the  work  terminated  by  the  Notice  of  Termina- 
tion, .  .  ." 

The  default  clause  states  in  pertinent  part  as  follows: 

"If  this  contract  is  terminated  as  provided  in  paragraph  (a)  of 
this  clause,  the  Government,  in  addition  to  any  other  rights  pro- 
vided in  this  clause,  may  require  the  Contractor  to  transfer  title 
and  deliver  to  the  Government,  in  the  manner  and  to  the  extent 
directed  by  the  Contracting  Officer,  (i)  any  completed  supplies, 
and  (ii)  such  partially  completed  supplies  and  materials,  .  .  .  and 
contract  rights  (hereinafter  called  'manufacturing  materials') 
as  the  Contractor  has  specifically  produced  or  specifically  acquired 
for  the   performance   of   such   part  of   this   contract  as  has  been 
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terminated;  and  the  Contracting  Officer,  protect  and  preserve 
property  in  possession  of  the  Contractor  in  which  the  Government 
has  an  interest." 

Both  of  these  clauses  state  that  if  the  contract  is  terminated  or  upon 
default  the  Contractor  (Northrup  Carolina)  shall  "transfer  title  and  de- 
liver to  the  Government"  the  work  in  process  or  partially  completed  sup- 
plies, and  the  usual  import  of  these  words  would  infer  that  until  there  is 
a  termination  or  default  the  title  and  ownership  of  such  property  is  in 
Northrup.  However,  the  terminology  and  provisions  of  these  two  clauses 
must  be  viewed  and  considered  in  light  of  the  provisions  of  the  preceding 
Title  clause,  and  particularly  the  portion  of  such  clause  specifically  men- 
tioning the  termination  and  default  clauses  in  connection  with  the  dis- 
position of  property.  The  title  clause  states  in  pertinent  part  as  follows: 

"Immediately,  upon  the  date  of  this  contract,  title  to  all  parts; 
material;  inventory;  work  in  process;  .  .  .  theretofore  acquired  or 
produced  by  the  Contractor  and  allocated  or  properly  chargeable 
to  this  contract  under  sound  and  generally  accepted  accounting 
principals  and  practices  shall  forthwith  vest  in  the  Government; 
and  title  to  all  like  property  thereafter  acquired  and  produced  by 
the  Contractor  and  allocated  or  properly  chargeable  to  this  con- 
tract as  aforesaid  shall  forthwith  vest  in  the  Government  upon 
said  acquisition,  production  or  allocation.  Notwithstanding  that 
title  to  property  is  in  the  Government  through  the  operation  of 
this  clause,  the  handling  and  disposition  of  such  property  shall 
be  determined  by  the  applicable  provisions  of  this  contract  such 
as:  the  Default  clause  and  paragraph  (h)  of  this  clause;  Termi- 
nation of  Convenience  of  the  Government  clause;  and  the  Special 
Tooling  clause.  Current  production  scrap  may  be  sold  by  the 
Contractor  without  approval  of  the  Contracting  Officer  and  the 
proceeds  shall  be  credited  against  the  costs  of  contract  per- 
formance. With  the  consent  of  the  Contracting  Officer  and  on 
terms  approved  by  him,  the  Contractor  may  acquire  or  dispose  of 
property  which  title  is  vested  in  the  Government  pursuant  to 
this   clause,   .    .    ." 

When  viewed  in  light  of  the  wording  of  this  clause  relating  specifically 
to  title,  the  provisions  in  the  termination  and  default  clauses  specifying 
that  Northrup  shall  "transfer  title"  imply  something  less  than  absolute 
ownership,  and  the  word  "title"  as  used  in  the  termination  and  default 
clauses,  particularly  in  light  of  the  second  sentence  of  the  title  clause, 
implies  only  the  right  of  possession  and  the  "handling  and  disposition  of 
such  property"  while  it  is  in  the  process  of  manufacture.  Furthermore, 
if  there  is  a  conflict  between  the  provisions  of  the  title  clause  and  the  pro- 
visions of  the  termination  and  default  clauses,  the  title  clause  relates 
specifically  and  directly  to  the  question  of  title  and  ownership  of  property 
and  is  therefore  controlling. 

Robert   Morgan,    Attorney    General 
I.  Beverly  Lake,  Jr., 
Staff  Attorney 
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23  March  1970 

Subject:  Taxation;  Ad  Valorem;   Foreclosure;  Jurisdiction;   Proper 

Trial  Division  in  Which  to  Bring  Suit 

Requested  by:      Mr.  James  R.  Sugg 

Craven  County  Attorney 

Question:  Is  the  superior  court  division  or  the  district  court  division 

the  proper  trial  division  in  which  to  bring  an  action  to 
foreclose  a  tax  lien  in  the  sum  of  $5,000  or  less? 

Conclusion:  The  district  court  division  is  the  proper  trial  division  in 

which  to  bring  an  action  to  foreclose  a  tax  lien  in  the 
sum  of  $5,000  or  less,  although  both  trial  divisions  have 
concurrent  jurisdiction  and  no  judgment  rendered  by  either 
division  would  be  void  or  voidable  for  the  sole  reason  that 
it  was  rendered  by  a  trial  court  which  was  improper  for 
the  trial  and  determination  of  the  tax  foreclosure  suit. 

The    determination    of    the    proper   trial    court    in    which    to    bring    a    tax 
foreclosure    suit    requires    examination    of    apparently    conflicting    statutes    | 
and  rules  of  construction. 

G.S.  105-391  (d)  provides  that  "the  foreclosure  action  shall  be  in  superior 
court,  in  the  county  in  which  the  land  is  situated,  in  the  nature  of  an 
action  to  foreclose  a  mortgage."  (Emphasis  added).  It  should  be  noted 
here  that  such  suit  may  be  categorized  as  a  "civil  action",  since  a  pro- 
ceeding to  foreclose  a  mortgage  under  an  order  of  court  is  likewise  a  civil 
action.  1  Mcintosh,  North  Carolina  Practice  and  Procedure  (2d  ed)  §239(4). 
On  the  other  hand,  G.S.  7A-240  provides: 

Except  for  the  original  jurisdiction  in  respect  of  claims  against 
the  State  which  is  vested  in  the  Supreme  Court,  original  juris- 
'  diction  of  all  justiciable  matters  of  a  civil  nature  cognizable  in 
the  General  Court  of  Justice  is  vested  in  the  aggregate  in  the 
superior  court  division  and  the  district  court  division  of  the 
General  Court  of  Justice.  Except  in  respect  of  proceedings  in 
probate  and  the  administration  of  estates,  the  original  civil 
jurisdiction  so  vested  in  the  trial  divisions  is  vested  concurrently 
in  each  division.  (Emphasis  added.) 

Thus,  the  two  statutes  appear  to  conflict,  the  older  vesting  jurisdiction  of 
tax  foreclosure  actions  in  the  superior  court  alone,  the  more  recent  vesting 
jurisdiction  of  all  "justiciable  matters  of  a  civil  nature"  in  the  superior 
court  and  the  district  court  concurrently  (with  certain  exceptions  not 
material  here).  Either  it  is  in  one,  or  it  is  in  both,  and  only  if  it  is  in  both 
can  the  district  court  have  any  jurisdiction  over  the  subject. 

Resort  to  the  rules  of  statutory  construction  is  often  necessary  in  deter- 
mining legislative  intent  where  statutes  appear  to  conflict.  One  such 
rule  is  "leges  posteriores  priores  contrareas  abrogant"  (later  laws  abrogate 
prior  laws  that  are  contrary  to  them).  State  v.  Woodside  (1849)  31  N.C. 
496;  State  v.  Kelly  (1923)   186  N.C.  365,  119  S.E.  755.) 
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Where  two  statutes  are  thus  in  conflict  and  cannot  reasonably  be  recon- 
ciled, the  latter  one  repeals  the  other  to  the  extent  of  repugance.  State  v. 
Kelly,  supra;  Leonard  v.  Sink   (1929)    198  N.C.  114,  150  S.E.  813, 

An  equal,  but  opposite  rule,  is  that  where  one  statute  deals  with  the  sub- 
ject matter  in  detail  with  reference  to  a  particular  situation  and  another 
statute  deals  with  the  same  subject  matter  in  general  and  comprehensive 
terms,  the  particular  statute  will  be  construed  as  controlling  in  the  par- 
ticular situation  unless  it  clearly  appears  that  the  General  Assembly  in- 
tended to  make  the  general  act  controlling.  National  Food  Stores  v.  North 
Carolina  Board  of  Alcoholic  Control  (1966)  268  N.C.  624,  151  S.E.2d  582.) 
This  rule  holds  without  regard  to  priority  of  enactment  of  the  conflicting 
statutes.    (50   Am.  Jur.,  Statutes,   §562.) 

The  statute  of  a  general  application  places  jurisdiction  of  "all  justiciable 
matters  of  a  civil  nature"  concurrently  in  both  trial  divisions,  with  certain 
named  exceptions.  The  foreclosure  of  tax  liens  was  not  one  of  them.  We 
think  that  the  inclusion  of  some  exceptions  in  G.S.  7A-240  manifests  a 
legislative  intent  to  have  the  general  statute  cover  every  action  not  ex- 
pressly excluded,  and  that  the  rule  laid  down  in  State  v.  Kelly,  supra, 
"that  where  two  statutes  are  thus  in  conflict  and  cannot  reasonably  be 
reconciled,  the  latter  one  repeals  the  other  to  the  extent  of  repugnance", 
applies  in  this  situation. 

One  further  rule  of  construction  should  be  considered:  Statutes  dealing 
with  the  same  subject  matter  must  be  construed  in  pari  materia,  and  har- 
monized, if  possible,  to  give  effect  to  each.  (7  Strong,  North  Carolina  Index 
2d,  Statutes  §5,  p.  75  and  cases  cited  therein.) 

If  the  statutes  involved  here  are  not  in  irreconcilable  conflict,  but  can 
be  read  in  pari  materia,  they  have  this  effect  upon  each  other:  G.S. 
105-391  vests  jurisdiction  in  the  superior  court.  G.S.  7A-240  does  not 
divest  that  court  of  its  jurisdiction  but  merely  causes  its  jurisdiction  to 
be  shared.  Thus  the  jurisdiction  conferred  by  G.S.  105-391  continues 
unimpaired.  Under  either  rule,  the  result  is  the  same. 

It  may  be  noted  as  a  practical  matter  that  since  both  courts  now  appear 
to  have  jurisdiction,  foreclosure  suits  can  be  brought  in  either,  but  for 
administrative  reasons.  G.S.  7A-242  has  introduced  the  concept  of  "proper" 
and  "improper"  forums,  and  G.S.  7A-243  states  that,  with  some  exceptions 
not  applicable  here,  "the  district  court  division  is  the  proper  division  for 
the  trial  of  all  civil  actions  in  which  the  amount  in  controversy  is  five 
thousand  dollars    ($5,000)    or  less  .  .  ." 

Thus,  if  the  aggregate  of  liens  to  be  foreclosed  is  $5,000  or  less,  the 
district  court  is  the  proper  forum,  but  if  the  action  is  brought  instead  in  the 
superior  court,  "no  judgment  rendered  by  any  court  of  the  trial  divisions 
in  any  civil  action  or  proceeding  as  to  which  the  trial  divisions  have  con- 
current original  jurisdiction  is  void  or  voidable  for  the  sole  reason  that 
it  was  rendered  by  the  court  of  a  trial  division  which  by  such  allocation 
is  improper  for  the  trial  and  determination  of  the  civil  action  or  pro- 
ceeding." G.S.   7A-2h2.  Further,  if  a  party  designates  on  the  face  of  the 
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originating  pleading  the  division  which  he  deems  proper,  the  cause  will  be 
tried  in  that  division  unless  a  transfer  to  another  division  is  ordered,  and 
if  no  division  is  designated,  the  case  will  be  docketed  for  trial  in  the 
superior  court  division,  again  unless  and  until  it  is  transferred.  G.S.  7A-256. 
Finally  it  is  noted  that  "order  transferring  or  refusing  to  transfer  are  not 
immediately  appealable,  even  for  abuse  of  discretion.  Such  orders  are 
reviewable  only  by  the  appellate  division  on  appeal  from  a  final  judgment. 
If  on  review,  such  an  order  is  found  erroneous,  reversal  or  remand  is  not 
granted  unless  prejudice  is  shown  .  .  ."  G.S.  7A-260.   (Emphasis  added.) 

.,  ■  ,  ,  Robert    Morgan,    Attorney    General 

Myron   C.   Banks, 
Assistant  Attorney  General 


30  October  1969 

Subject:  Taxation;    Ad    Valorem;    Foreclosure;    Right   of    Town   to 

Seek   Judgment  Against   Property   Owner;    Collection   and 
Foreclosure  of  Taxes 

Requested  by:     Mr.   J.   H.   Valentine,   Mayor 
Town  of  Sharpsburg 

Question:  Whether  an  incorporated  town  has  power  to  seek  a  judg- 

ment against  a  property  owner  for  collection  of  property 
taxes? 

Conclusion:  An  incorporated  town  does  have  the  power  to  seek  a  judg- 

ment against  a  property  owner  for  collection  of  property 
taxes. 

Article  1  of  Chapter  160  of  the  General  Statutes  of  North  Carolina  gives 
certain  general  powers  to  every  incorporated  city  or  town.  G.S.  160-1 
provides: 

"Every  incorporated  city  or  town  is  a  body  politic  and  corporate, 
and  shall  have  the  powers  prescribed  by  statute,  and  those  neces- 
sarily implied  by  law,  and  no  other." 

G.S.  160-2  provides  in  part  as  follows: 
"A  city  or  town  is  authorized : 

(1)      to  sue  and  be  sued  in  its  corporate  name." 

Although  an  incorporated  town  has  the  general  power  to  sue  in  its  name 
as  above  provided,  the  procedures  which  should  be  followed  against  a 
"property  owner"  for  collection  and  foreclosure  of  property  taxes  are 
set  forth  in  Article  27  of  the  Machinery  Act  which  is  Subchapter  II  of 
Chapter  105  of  the  General  Statutes.  G.S.  105-340  and  105-376  provide 
that  a  tax  lien  in  favor  of  the  taxing  authority  attaches  to  the  real  prop- 
erty owned  by  the  taxpayer  from  the  day  on  which  the  property  is  listed 
for  taxes.  G.S.  105-385  specifies  the  remedies  which  the  taxing  authorities 
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may  utilize  against  personal  property  owned  for  collection  of  current  or 
delinquent  taxes,  which  remedies  include  levy  upon  such  personal  property 
and  the  sale  thereof  as  under  execution  pursuant  to  a  judgment.  G.S. 
105-391  provides  that  a  foreclosure  action  may  be  brought  by  taxing 
units  in  Superior  Court  on  the  tax  lien  which  action  shall  be  in  the  nature 
of  an  action  to  foreclose  a  mortgage.  G.S.  105-392  provides  an  alternate 
method  of  foreclosure  and  states: 

"the  governing  body  of  any  taxing  unit  may  order  the  collecting 
official  to  file  .  .  .  with  the  clerk  of  superior  court  a  certificate 
showing  the  name  of  the  taxpayer  listing  the  real  estate  on  which 
such  taxes  are  a  lien,  together  with  the  amount  of  taxes  .  .  .  The 
clerk  shall  enter  said  certificate  in  a  special  book  entitled  'Tax 
Judgment  Docket  .  .  .'  Immediately  upon  said  docketing  .  .  . 
said  taxes,  interest,  penalties  and  costs  shall  constitute  a  valid 
judgment    against    said    property    .    .    ." 

Robert    Morgan,    Attorney    General 
I.    Beverly   Lake,   Jr., 
Assistant  Attorney  General 


17  December  1968 

Subject:  Taxation;    Ad  Valorem;    Foreclosure;    Uniform  Civil   Pro- 

cess Fees;  Jurisdiction 

Requested  by:     Mr.  F.  C.  Paschall 

Pender  County  Tax  Attorney 

Conclusion:  The    Uniform    Civil    Process    Fees    statute    (G.S.    7A-311) 

applies  to  sales  by  a  county  tax  collector  appointed  as  Com- 
missioner in  a  tax  foreclosure  action  brought  under  G.S. 
105-414. 

A  tax  foreclosure  action  brought  under  G.S.  105-414  is  a 
civil  action.  Concurrent  jurisdiction  is  vested  in  the  superior 
and  district  court  divisions,  but  the  proper  court  in  which 
to  bring  the  action  depends  upon  the  amount  of  the  lien 
foreclosed,  under  G.S.  7A-243— if  $5,000  or  less,  in  the 
district  court;  if  more  than  $5,000,  in  the  superior  court. 

I  have  your  letter  of  10  December  1968  in  which  you  inquire  if  G.S. 
7A-311(3)  applied  to  county  tax  sales  under  G.S.  105-414  where  the  tax 
collector  is  appointed  to  make  the  sale.  G.S.  7A-311(3)  provides  that 
for  all  sales  of  property,  real  or  personal,  five  per  cent  on  the  first  $500 
and  two  and  one-half  per  cent  on  all  sums  over  $500,  plus  necessary  ex- 
penses shall  be  assessed,  collected  and  remitted  to  the  county,  and  does 
not  appear  to  require  any  different  treatment  where  the  person  appointed 
to  conduct  the  sale  is  an  employee  of  the  county.  I  am  of  the  opinion 
that  G.S.  7A-311(3)  does  apply. 
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You  have  also  inquired  whether  jurisdiction  lies  in  the  Superior  Court 
Division  or  the  District  Court  Division  "in  condemning  property  for  sale 
for  taxes  under  G.S.  105-414".  Both  G.S.  105-391  and  105-414  relate  to 
foreclosure  of  tax  liens  by  action,  and  each  statute  states  that  the  action 
is  "in  the  nature  of  an  action  to  foreclose  a  mortgage".  "A  suit  for  the 
foreclosure  of  a  mortgage  is  a  civil  action,  and  not  a  special  proceeding". 
Chappell  V.  Stallings,  (1953)  237  N.C.  213,  74  S.E.2d  624.  G.S.  7A-240 
provides  that,  except  as  to  the  original  jurisdiction  of  the  Supreme  Court 
in  respect  of  claims  against  the  State,  and  the  exclusive  original  juris- 
diction over  probate  and  administration  matters  vested  in  the  superior 
court  division,  original  general  jurisdiction  of  all  justiciable  matters  of  a 
civil  nature  is  vested  in  the  aggregate  in  the  superior  court  division  and 
the  district  court  division  as  the  trial  division  of  the  General  Court  of 
Justice  and  "the  original  civil  jurisdiction  so  vested  in  the  trial  divisions 
is  vested  concurrently  in  each  division".  G.S.  7A-242  goes  on  to  state  that 
for  efficiency  of  administration,  the  two  trial  divisions  are  designated  proper 
or  improper  for  the  trial  of  actions  in  accordance  with  the  several  sections 
that  follow  G.S.  7A-242,  but  "no  judgment  rendered  by  any  court  of  the 
trial  divisions  in  any  civil  action  or  proceeding  is  void  or  voidable  for 
the  sole  reason  that  it  was  rendered  by  the  court  of  a  trial  division  which 
by  such  allocation  is  improper  for  the  trial  and  determination  of  the  civil 
action  or  proceeding".  Therefore,  I  am  of  the  opinion  that  both  trial 
divisions  have  concurrent  jurisdiction  over  tax  foreclosure  actions,  and  a 
judgment  rendered  in  one  is  not  void  or  voidable  merely  because  the  other 
is  by  statute  named  as  the  proper  forum. 

The  question  remains,  what  is  the  proper  court  in  which  to  bring  a  tax 
foreclosure  action?  G.S.  7A-243  provides  that  "except  as  otherwise  pro- 
vided in  this  article,  the  district  court  division  is  the  proper  division  for 
the  trial  of  all  civil  actions  in  which  the  amount  in  controversy  is  five 
thousand  dollars  ($5,000)  or  less;  and  the  superior  court  division  is  the 
proper  division  for  the  trial  of  all  civil  actions  in  which  the  amount  in 
controversy  exceeds  five  thousand  dollars  ($5,000)".  (Emphasis  added). 
This  being  a  civil  action,  and  not  appearing  to  be  otherwise  provided  for, 
it  is  my  opinion  that  the  proper  division  must  be  determined  by  reference 
to  the  amount  of  the  lien  to  be  foreclosed — if  $5,000  or  less,  the  action 
to  be  brought  in  the  district  court;  if  more  than  $5,000,  the  action  to  be 
brought  in  superior  court.  ■ 

T.  W.   Bruton,  Attorney  General 
:-fe»    /  Myron    C.    Banks, 

Assistant  Attorney  General 

9  August  1968 

Subject:  Taxation;   Ad  Valorem;   Garnishment;   Commissions 

Requested  by:      Mr.  Albert  J.  Post 

Rockingham  County  Attorney 

Conclusion:  G.S.  105-385   (b)   empowers  counties  to  garnish  wages  and 

commissions  owed  taxi  drivers  by  a  taxi  owner  for  pay- 
ment of  delinquent  personal  property  taxes. 
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I  have  your  letter  of  August  1,  1968,  to  Mr.  Harry  W.  McGalliard,  Deputy 
Attorney  General,  which   reads  in   pertinent  part  as  follows: 

"As  attorney  for  Rockingham  County  we  request  your  opinion 
as  to  whether  Rockingham  County  may  garnish  for  taxes  owing 
to  the  county  the  wages  or  commissions  of  the  taxie  driver  as  the 
same  are  owed  to  the  taxie  driver  by  the  owner  of  the  fleet  of 
taxie  cabs. 

"The  owner  of  the  fleet  of  taxie  cabs  in  this  case  is  maintaining 
that  Rockingham  County  cannot  garnish  the  commissions  due  his 
drivers  in  order  that  the  proceeds  might  be  applied  to  personal 
property  taxes  owed  by  these   drivers." 

I  am  of  the  opinion  that  G.S.  105-385  (b)  empowers  the  county  to  garnish 
the  wages  and  commissions  owed  to  the  taxi  drivers  so  long  as  the  pro- 
cedures set  out  in  that  statute  are  complied  with.  Should  the  fleet  owner 
fail  to  comply  with  the  garnishment,  he  may  become  personally  liable  under 
the  rule  announced  in  Gill  v.  Bank  of  French  Broad,  230  N.C.  118   (1949). 

T.  W.   Bruton,  Attorney  General 

Robert  L.  Gunn, 

Assistant  Attorney  General 


10  July  1968 

Subject:  Taxation;  Ad  Valorem;  Garnishment;  Transferee's  Liabil- 

ity for  Prior  Owner's  Real  Property  Taxes 

Requested  by:      Mr.  Jule  McMichael 

Rockingham  County  Attorney 

Conclusion:  A   county  cannot  properly  garnishee   wages  of   a   present 

owner  of  realty  to  collect  delinquent  taxes  owed  on  the 
realty  by  a  predecessor  in  title  who  sold  the  realty  to  the 
present  owner,  since  G.S.  105-385 (d)  authorizes  garnish- 
ment of  wages  "provided,  the  same  belongs  to  the  tax- 
payer", and  "taxpayer"  would  be  the  present  owner's 
predecessor  in  title. 

I  have  your  letter  of  8  July  1968  in  which  you  ask:  "Will  you  please  ad- 
vise me  whether  in  your  opinion  Rockingham  County  can  garnishee  the 
wages  of  the  present  owner  of  real  property  to  collect  back  taxes  owed 
on  the  real  estate  by  the  owner  who  sold  the  property  to  the  present 
owner?". 

G.S.  105-385 (d)  provides  for  the  garnishment  of  wages  "provided,  the  same 
belongs  to  the  taxpayer".  It  seems  to  me  that  the  term  "taxpayer"  neces- 
sarily means  the  owner  of  the  real  property  at  the  time  the  liability  for 
the  tax  attaches  and  does  not  include  one  to  whom  the  property  is  subse- 
quently transferred.  Therefore,  it  is  my  opinion  that  the  County  cannot 
properly   garnishee   the   wages  of  the   present  owner   of   real   property   to 
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collect  back  taxes  owed  on  the  real  estate  by  the  owner  who  sold  the 
property  to  the  present  owner.  Of  course,  a  lien  for  the  taxes  has  attached 
to  the  property  and  may  be  foreclosed,  and  if  the  former  owner — "tax- 
payer" has  wages  or  other  intangibles,  these  may  be  reached  by  attach- 
ment or  garnishment. 

T.  W.   Bruton,  Attorney  General 
Myron    C.    Hanks, 

■     •  Assistant  Attorney  General 


7  May  1970 

Subject:  Taxation;    Ad   Valorem;    Liens;    Personal    Property;    Real 

Property;  G.S.  105-340 

Requested  by:     Mr.  Jule  McMichael  "" 

Rockingham  County  Attorney 

Question:  Does    a   lien    for    tax    upon   taxpayer's    personal    property 

attach  to  the  taxpayer's  realty? 

Conclusion:  A  lien  for  ad  valorem  taxes,  both  upon  real  property  and 

personal   property,   attaches  to  all   realty  of  the  taxpayer 
within  a  taxing  unit. 

An  incorporated  ambulance  service  bought  1.7  acres  of  land  in  Rocking- 
ham County  giving  the  seller  a  purchase  money  deed  of  trust  thereon. 
As  of  1  January  1968,  the  corporation  listed  the  land  and  its  personal 
property  in  Rockingham  County  for  taxation.  The  tax  on  both  real  and 
personal  property  was  duly  assessed  and  entered  on  the  tax  scroll.  After 
default,  the  deed  of  trust  was  foreclosed  and  the  seller-mortgagee  has  re- 
acquired the  land.  After  paying  an  amount  equal  to  the  tax  upon  the  land 
Itself,  she  has  inquired  whether  she  must  also  pay  the  amount  representing 
the  tax  on  the  corporation's  1  January  1968  personal  property. 

G.S.  105-340 (a)  provides  that  the  lien  of  taxes  on  property  and  polls 
listed  by  the  taxpayer  (not  merely  taxes  on  real  property)  "shall  attach 
to  all  real  property  of  the  taxpayer  in  the  taxing  unit."  Thus  the  lien  for 
taxes  upon  all  of  the  corporation's  property,  real  and  personal,  attached 
to  its  real  estate  on  1  January  1968. 

"The  lien  continues  in  force  until  taxes,  together  with  all  interest,  penal- 
ties and  costs,  have  been  fully  paid.  Though  each  tract  of  real  property 
which  the  taxpayer  owns  in  the  same  taxing  unit  is  subject  to  a  lien  for 
all  the  taxes  levied  upon  all  the  property  owned  by  him  in  that  unit,  any 
tract  may  be  discharged  from  the  lien  by  the  payment  by  the  taxpayer, 
or  someone  else  on  his  behalf,  of  the  taxes  on  that  tract,  together  with 
any  penalties  and  interest  thereon,  plus  all  of  his  personl  property,  poll 
and  dog  taxes  for  the  same  year,  with  interest  and  penalties  thereon, 
if  any,  plus  accrued  costs."  (Emphasis  added.)  Lake,  North  Carolina 
Practice  Methods,  §211,  p.  167. 
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*'|  From  the  foregoing,  the  conclusion  is  clear  that  the  land  is  subject  to  the 
lien  for  taxes  upon  the  corporation's  realty,  now  foreclosed.  The  seller, 
when  she  reacquired  the  land,  took  it  subject  to  the  lien  and  if  she  wishes 
to  avoid  loss  of  the  land  by  foreclosure  of  the  tax  lien,  she  must  pay  the 
tax. 

Robert    Morgan,    Attorney    General 
Myron  C.  Banks, 
Assistant  Attorney  General 

31  December  1968 

Subject:  Taxation;     Ad     Valorem;     "Necessary     Expense";     Local 

Mental   Health   Clinic 

Requested  by:     Mr.  John  T.  Brock 

Davie  County  Attorney 

Conclusion :  The  legislature  has  declared  support  of  local  mental  health 

clinics  to  be  a  necessary  expense,  in  which  case,  tax 
revenues  may  be  used  to  support  clinics  without  approval 
by  voters.  Legislative  construction  of  "necessary  expense" 
is  entitled  to  great  weight,  but  is  not  binding  on  a  court. 
Absent  judicial  interpretation,  a  county  is  entitled  to  rely 
„  upon  the  legislature's  construction  of  the  expense  to  be  a 
necessary  one,  in  order  to  appropriate  ad  valorem  tax  funds 
to  support  a  local  mental  health  clinic. 

In  your  letter  of  December  1968  you  state: 

"A  local  group  of  people  have  approached  the  Davie  County  Com- 
missioners about  setting  up  a  local  mental  health  clinic  under 
Article  2A  of  G.S.  Chapter  122,  Section  35.1.  The  question  has 
arisen  as  to  whether  County  ad  valorem  tax  revenues  may  be 
resorted  to  to  bear  the  County's  part  of  the  cost  of  maintaining 
such  a  clinic  .  .  . 

"The  proposed  clinic  would  be  supported  in  part  from  County 
revenues  and  in  part  from  revenues  obtained  from  Federal  and 
other  sources. 

"Since  Section  35.1  expressly  defines  the  expense  of  such  a 
clinic  to  be  a  'necessary  expense'  within  the  meaning  of  the  State 
Constitution  the  question  we  raise  is  as  to  the  constitutionality 
of  Section  35.1." 

The  Constitution,  Article  VII,  Section  6,  provides  that  "no  county,  city, 
town  or  other  municipal  corporation  shall  contract  any  debt,  pledge  its 
faith  or  loan  its  credit,  nor  shall  any  tax  be  levied  or  collected  by  any 
officers  of  the  same  except  for  the  necessary  expenses  thereof,  unless 
approved  by  a  majority  of  those  who  shall  vote  thereon  in  any  election 
held  for  such  purpose."  (Emphasis  added). 
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G.S.  122-35.1  provides  for  the  establishment  of  local  mental  health  clinics, 
and  for  their  support  by  local  and  other  funds,  declaring  such  locally- 
furnished  support  to  be  "a  necessary  expense  within  the  meaning  of  Article 
VII,  §7  (sic)  of  the  North  Carolina  Constitution.  The  funds  so  appropriated 
may  be  included  as  an  appropriation  in  the  general  fund  of  the  local  gov- 
ernment unit,  or  may,  in  the  case  of  a  county,  be  included  in  the  special  tax 
levied  for  the  preservation  and  promotion  of  the  public  health."  (Emphasis 
added). 

Thus  it  appears  that  only  necessary  expenses  can  be  supported  by  tax 
revenues,  absent  a  favorable  vote  of  the  people.  Your  question  then  seems 
to  be  "may  the  county  incur  the  expense  of  establishing  and  maintaining  a 
local  mental  health  clinic,  to  be  paid  for  by  use  of  ad  valorem  tax  funds, 
vs^ithout  first  obtaining  approval  by  the  electorate — i.e.,  is  the  expense  a 
necessary  one?" 

The  Legislature  has  construed  it  to  be  a  necessary  expense.  G.S.  122-35.1. 
However,  the  Court  is  not  bound  by  that  construction  although  it  is  entitled 
to  great  w^eight.  In  the  last  analysis,  the  answer  must  be  given  by  the  Court. 
Wilson  V.  High  Point  238  N.C.  14,  76  S.E.2d  546  (1953);  DeLoatch  v. 
Beamon  252  N.C.  754,  114  S.E.2d  711  (1960). 

The  Court  has  not  yet  considered  the  question.  It  appears  to  me  to  be 
broadly  related  to  the  general  subject  of  "hospitals",  however,  and  while 
G.S.  131-126.18  is  not  directly  in  point,  it  seems  to  provide  some  support 
to  that  view  by  defining  "hospital  facility"  to  include  mental  health  clinics. 
The  Supreme  Court  has  generally  declared  support  of  hospitals  to  be  a  non- 
necessary  expense,  requiring  an  election  approving  the  expenditure. 

Palmer  v.  Haywood  County  (1937)  212  N.C.  284,  193  S.E.  668;  Sessions  v. 
Columbus  County  (1939)  214  N.C.  634,  200  S.E.  418;  Barbour  v.  Carteret 
County  (1961)  255  N.C.  177,  120  S.E.2d  448.  See  also,  Byrd,  County  Finance, 
Chapter  II.  But  see  Martin  v.  Commissioners  of  Wake  County  (1935)  208 
N.C.  354,  180  S.E.  777. 

Based  upon  the  foregoing,  I  am  of  the  opinion  that,  because  there  has 
been  no  judicial  construction  of  the  expense  in  question,  but  the  Legislature 
has  construed  such  expense  to  be  a  necessary  one,  the  County  is  entitled 
to  rely  upon  the  express  interpretation  of  the  General  Assembly  in  order 
to  establish  and  support  a  local  mental  health  clinic;  however,  based  upon 
the  Palmer,  Sessions  and  Barbour  cases,  it  is  impossible  to  conclude  that  in 
the  event  of  a  suit,  the  Court  will  unquestionably  adopt  the  Legislature's 
interpretation  as  its  ovsm. 

T.  W.  Bruton,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 
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28  July  1969 

Subject:  Taxation;  Ad  Valorem;  Payment  of:  Credit  Cards;  Drafts 

Requested  by:      Mr.  Fred  P.  Parker,  Jr.  ■ 

Wayne  County  Attorney 

Question:  May  a  taxpayer  pay  his  ad  valorem  taxes  by  the  use  of 

a  credit  card? 

Conclusion:  A  taxpayer  may  not  pay  his  ad  valorem  taxes  by  use  of 

a  credit  card. 

G.S.  105-382  provides  that  "taxes  shall  be  payable  in  existing  national 
currency"  but  in  addition,  it  provides  that  "any  collector  may,  in  his 
discretion  and  at  his  own  risk,  accept  checks  in  payment  of  taxes  .  .  .". 
Credit  cards  appear  to  fall  into  two  general  categories,  one  being  those 
issued  by  the  organization  extending  credit  to  the  holder  of  the  card,  and 
the  other  being  those  that  are  issued  by  or  through  a  bank,  vsrhich  author- 
ize the  holder  to  execute  drafts  upon  the  issuing  bank,  M^ithout  regard 
to  whether  the  holder  of  the  credit  card  is  a  depositor  in  the  bank. 

With  repect  to  the  first  category  of  credit  cards,  since  taxes  may  be  paid 
only  in  the  existing  national  currency,  or  by  check  in  the  discretion 
of  the  collector,  a  city  or  county  would  be  without  authority  to  issue  its 
own  credit  cards  and  extend  credit  in  this  manner  to  taxpayers.  With 
respect  to  the  second  category  of  credit  cards,  which  permit  the  issuance 
of  a  draft  in  payment  of  an  account,  it  is  significant  to  note  that  G.S. 
105-382  uses  the  word  "check"  throughout.  A  check  is  a  form  of  draft 
or  bill  of  exchange.  G.S.  25-3-104.  However,  a  check  differs  from 
a  draft  in  that  a  check  is  always  drawn  on  a  deposit,  whereas  a  draft  is 
not.  Black's  Law  Dictionary,  Fourth  Edition,  Page  211,  Bill  of  Exchange. 
Thus,  while  the  term  "draft"  includes  "check",  the  term  "check"  does  not 
include  all  drafts.  Since  G.S.  105-382  refers  to  checks,  not  drafts,  it  is 
concluded  that  the  term  "check"  must  be  given  its  ordinary  meaning  and 
that  the  term  would  not  extend  to  drafts  which  are  not  drawn  upon 
deposits.  Therefore,  it  would  not  be  proper  under  G.S.  105-382  for  a  tax 
collector  to  receive  payment  of  ad  valorem  taxes  by  means  of  a  credit  card. 

Robert  Morgan,  Attorney  General 

Myron  B.  Banks, 

Assistant   Attorney   General 


9  August  1968 

Subject:  Taxation;   Ad  Valorem;   Personal  Property;  Listing 

Requested  by:     Mr.  John  T.  Page,  Jr. 

Richmond  County  Attorney 
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Conclusion:  Taxpayers  may  be  required  to  furnish  the  tax  supervisor 

such  information  as  is  necessary  to  ascertain  the  value  of 

the    taxpayers'    property.    Different    listing    treatment   for 

,r  individuals  and  merchants  as  to  vehicles  owned  and  used 

by  them  would  not  appear  justified  as  a  general  rule. 

I  have  your  letter  of  July  26,  1968,  to  the  Attorney  General  which  reads 

in  pertinent  part  as  follows: 

"When  listing  taxes  we  require  each  taxpayer  to  list  the  make 
and  model  of  his  automobile.  These  automobiles  are  valued  by  using 
a  national  publication  which  lists  average  values  for  each  model 
of  automobile. 

"We  permit  automobile  dealers  to  list  the  automobiles  they  have 
in  stock,  both  used  and  new  without  listing  the  individual  makes 
and  models.  They  are  simply  permitted  to  list  all  of  the  their  cars 
under  one  item  as  'Inventory'.  The  dealer  states  one  lump  sum  as 
the  value  of  his  inventory.  It  is  permissible  for  us  to  permit  the 
dealers  to  list  their  automobiles  in  this  manner  when  we  require 
the  other  citizens  to  list  by  make  and  model? 

"In  the  case  of  merchants  who  operate  several  vehicles  we  permit 
them  to  list  their  trucks  and  automobiles  without  itemizing  them. 
They  simply  list  them  under  the  general  heading  of  equipment 
and  we  do  not  know  the  make  and  model.  In  these  instances  the 
merchants  assize  the  value  in  one  lump  sum.  It  is  legal  for  us 
to  permit  merchants  to  list  their  vehicles  in  this  manner  when 
we  require  individual  taxpayers  to  list  by  make  and  model." 

G.S.  105-306(16)  requires  each  taxpayer  to  furnish  the  county  list  taker 
with  the  number  and  value  of  all  his  motor  vehicles  subject  to  taxation 
in  the  county.  Subdivision  (25)  requires  taxpayers  to  furnish  an  itemized 
list  of  any  type  of  personal  property  when  required  by  the  list  taker  or 
tax  supervisor. 

G.S.  105-286  gives  the  tax  supervisor  fairly  broad  powers  in  the  per- 
formance of  his  duties.  Those  powers  include  the  power  to  subpoena  the 
taxpayer,  his  books,  papers  and  records  of  account.  He  may  also  require 
a  detailed  inventory  statement  under  subdivision   (f). 

Based  upon  the  foregoing,  I  am  of  the  opinion  that  any  taxpayer,  whether 
an  individual  or  corporation,  may  be  required  to  furnish  such  information 
as  is  necessary  to  enable  the  taxing  authorities  to  ascertain  the  true  value 
in  money  of  the  taxpayer's  property  whether  it  is  held  as  an  inventory 
or  for  the  owner's  use  and  consumption.  Different  treatment  for  individuals 
and  merchants  as  to  vehicles  owned  and  used  by  them  would  not  be  justified 
as  a  general  rule.  However,  the  tax  supervisor  should  exercise  his  discretion 
in  determining  whether  anything  less  than  a  detailed  list  by  individual 
make  and  model  is  sufficient  to  enable  him  to  accurately  fix  the  value  of 
the  vehicle.  The  same  reasoning  applies  as  between  individuals  and  auto- 
mobile dealers. 

T.    W.    Bruton,    Attorney    General 
Robert  L.   Gunn, 
Assistant  Attorney  General 
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4  February  1969 

Subject:  Taxation;    Ad   Valorem;    Release   of   Taxes;    Authority  of 

Board  of  Aldermen 

Requested  by:     Mr.   H.   Neal   Blair,  Jr. 
Boone  Town  Manager 

Question:  Does  a  town's  board  of  aldermen  have  authority  to  release 

property  within  the  town  limits  from  town  ad  valorem 
taxes,  when  the  town  is  unable  to  provide  water  and  sewer 
services  to  such  property? 

Conclusion :  A  town's  board  of  aldermen  is  without  authority  to  release 

property  from  ad  valorem  taxation  because  the  town  is 
unable  to  provide  water  and  sewer  services  to  such  prop- 
erty and  if  property  is  released,  members  of  the  board 
are  personally  liable  for  the  taxes  so  released. 

This  question  has  arisen  because  there  is  an  area  of  Boone,  North  Carolina, 
near  the  town  limits,  for  which  the  town  has  been  unable  to  provide  water 
and  sewer  services,  and  the  town  board  of  aldermen  wishes  to  determine 
the  feasibility  of  relieving  property  owners  in  the  area  from  ad  valorem 
taxation. 

The  applicable  statute,  G.S.  105-403,  provides  that  "no  board  of  county 
commissioners,  or  council,  or  board  of  aldermen  or  commissioners  of  any 
city  or  town  shall  have  power  to  release,  discharge,  remit,  or  commute 
any  portion  of  the  taxes  assessed  and  levied  against  any  person  or  property 
within  their  respective  jurisdictions  for  any  reason  whatever;  and  any  tax 
so  discharged,  released,  remitted,  or  commuted  may  be  recovered  by  civil 
action  from  the  members  of  any  such  board  at  the  suit  of  any  citizen  of 
the  county,  city,  or  town,  as  the  case  may  be,  and  when  collected  shall 
be  paid  to  the  proper  treasurer.  Nothing  in  this  section  shall  be  construed 
to  prevent  the  proper  authorities  from  refunding  taxes  as  provided  in  this 
chapter;  nor  to  interfere  with  the  powers  of  any  officers  or  boards  sitting 
as  a  board  of  equalization  of  taxes;  nor  construed  to  exempt  any  taxpayer 
or  property  from  liability  for  taxes  released,  discharged,  remitted,  or  com- 
muted in  violation  of  this  section." 

Commenting  upon  this  section,  Henry  W.  Lewis,  in  Property  Tax  Collection 
in  North  Carolina,  §505,  p.  150,  observed  that  if  the  statute  said  no  more 
than  that  no  board  shall  have  the  power  to  release,  discharge,  remit  or 
commute  any  portion  of  the  taxes  assessed  and  levied  against  any  person 
or  property,  there  would  be  no  particular  problem:  "They  would  never 
allow  any  reductions,  releases,  or  refunds  of  tax  claims.  But  the  statute 
goes  further  and  makes  an  exception:  'Nothing  in  this  section  shall  be 
construed  to  prevent  the  proper  authorities  from  refunding  taxes  as  pro- 
vided in  this  chapter  .  .  .'  It  is  with  this  exception  that  members  of  local 
governing  bodies  are  concerned."  He  then  goes  on  to  conclude  that  there 
are  only  two  general  grounds  upon  which  taxes  may  be  released,  they  being 
(1)  that  the  tax,  or  any  part  of  it,  was  levied  or  assessed  for  an  illegal 
or  unauthorized  purpose  and  (2)  that  the  tax  was  erroneously  computed 
at  a  figure  higher  than  was  proper. 
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In  the  instant  situation,  there  does  not  appear  to  be  any  contention  that 
the  property  lies  outside  the  town's  taxing  jurisdiction,  or  that  the  tax 
is  levied  or  assessed  for  an  illegal  or  unauthorized  purpose,  or  computed 
at  a  figure  higher  than  proper.  There  is,  instead,  a  concern  by  the  town 
board  that  certain  property  owners  are  bearing  their  portion  of  the  town's 
tax  burden  without  receiving  two  important  services,  water  and  sewer, 
offered  by  the  town  to  other  persons.  Despite  their  understandable  concern, 
it  would  be  improper  to  release  the  taxes  for  that  reason,  and  to  do  so 
would,  under  G.S.  105-403,  subject  them  to  personal  liability  for  any  taxes 
released. 

Robert   Morgan,    Attorney   General 

Myron  C.  Banks, 

Assistant  Attorney   General 

9  May  1969 

Subject:  Taxation;     Ad     Valorem;      Revaluation;     Valuation     and 

Assessment  by  Members  of  County  Board  of  Commissioners 

Requested  by:      Mr.  Buster  Hayes 

Avery  County  Tax  Supervisor 

Question:  May  members  of  a  county  board  of  commissioners  prop- 

erly be  appointed  to  perform  the  appraisal  and  valuation 
functions  required  in  revaluation  of  real  property? 

Conclusion:  Members    of    a    county   board    of    commissioners    may    not 

properly  be  appointed  to  perform  the  appraisal  and  valu- 
ation functions  required  in  county  revaluation  of  real 
property  under  G.S.  105-278. 

G.S.  105-278  provides  a  schedule  for  County  revaluation  of  real  property 
and  states  in  part  as  follows: 

"Real  property  shall  be  appraised  in  such  revaluation  years  by 
actual  appraisal  as  provided  in  G.S.  105-295  and  assessed  in 
accordance  with  the  provisions  of  G.S.  105-294." 

G.S.  105-295  provides  in  part  as  follows: 

"In  appraising  real  property  for  tax  purposes  as  required  by 
G.S.  105-278,  G.S.  105-279,  and  G.S.  105-294,  it  shall  be  the  duty 
of  the  County  Tax  Supervisor  to  see  that  every  lot,  parcel,  tract, 
building,  structure  and  other  improvement  being  appraised  actually 
be  visited  and  observed  by  a  competent  Appraiser,  either  one  ap- 
pointed under  the  provisions  of  G.S.  105-287  or  one  employed  under 
the  provisions  of  G.S.  105-291.  It  shall  also  be  the  duty  of  the 
County  Tax  Supervisor  to  provide  for  the  development  and  com- 
pilation of  standard  uniform  schedules  of  values  to  be  used  in 
appraising  real  property  in  the  county,  which  standard  uniform 
schedules  shall  be  subject  to  the  review  and  approval  of  the 
Board  of  County  Commissioners.  .  .  ." 
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G.S.  105-287  provides  in  part  as  follows: 

"Subject  to  the  approval  of  the  County  Commissioners,  the  Super- 
visor, .  .  .  shall  appoint  some  competent  person  to  act  as  list 
taker  and  assessor  in  each  township.  With  the  approval  of  the 
Commissioners,  the  Supervisor  may  appoint  more  than  one  such 
person  for  any  township.  If  more  than  one  list  taker  is  appointed 
for  a  township,  the  Supervisor,  with  the  approval  of  the  County 
Commissioners,  shall  have  power  to  allocate  responsibility  for 
tax  listing  and  assessment  between  or  among  the  list  takers 
for  that  township  as  he  deems  most  effective.  In  revaluation  years 
three  such  persons  shall  be  appointed  in  each  township.  .  .  .  Pro- 
vided, further,  that  in  revaluation  years  the  Board  of  County 
Commissioners  may  appoint  one  list  taker  and  assessor  in  each 
township  if  in  addition  thereto  at  least  two  county-wide  list 
takers  and  assessors  are  appointed;  or  said  Board  may  appoint 
not  more  than  three  qualified  assessors  to  assess  all  real  estate 
in  the  county.  In  every  year  the  persons  appointed  shall  be  persons 
of  character  and  integrity,  and  shall  have  such  experience  in  the 
valuation  of  types  of  property  commonly  owned  in  the  county  as 
shall  satisfy  the  Supervisor  and  the  Commissioners.  In  Avery 
County,  the  Board  of  County  Commissioners  is  authorized  to  limit 
the  number  of  list  takers  to  be  appointed  in  said  county  and  to 
prescribe  and  allocate  the  responsibility  for  tax  listing  and 
assessment  in  the  several  townships  of  the  County."  (The  last 
sentence  is  a  local  modification  passed  in  1961.) 

G.S.  105-291  provides  that  the  Board  of  County  Commissioners  in  each 
County,  at  the  request  of  the  Supervisor,  may  employ  one  or  more  per- 
sons having  expert  knowledge  of  the  value  of  specific  classes  of  property 
to  assist  the  Supervisor  and  list  takers  and  assessors,  or  to  assist  the 
Board  of  Equalization  and  Review  in  arriving  at  the  true  value  in  money 
of  property. 

G.S.  105-283  provides  that  "each  Board  of  Commissioners  shall  appoint  a 
County  Tax  Supervisor  to  serve  for  two  years",  and  G.S.  105-286  in 
setting  forth  the  powers  and  duties  of  the  Supervisor  provides  that  he 
shall  have  "general  charge  of  the  listing  and  assessing  of  all  property" 
and  shall  appoint  list  takers  and  assessors,  subject  to  the  approval  of  the 
Commissioners,  and  shall  have  power  of  direction,  supervision  and  control 
over  the  list  taker  and  assessors  appointed  by  him,  including  the  power 
"to  change  the  valuation  placed  upon  any  property  by  the  list  taker." 

Thus,  the  import  of  these  statutes  is  that  the  Tax  Supervisor  of  the 
County  is  generally  in  charge  and  has  the  responsibility  for  direction  and 
supervision  of  the  valuation  and  assessment  of  property  for  taxation, 
which  responsibility  includes  the  appointment,  direction  and  supervision 
of  the  list  takers  and  assessors  who  are  to  make  the  "actual  appraisal" 
and  valuation  of  property  required  under  G.S.  105-278  and  G.S.  105-295, 
and  the  Tax  Supervisor  in  the  performance  of  his  duties  under  the  powers 
conferred    upon    him    is    subject   to    the    supervision    and    approval    of   the 
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Board  of  County  Commissioners  and  is  appointed  by  the  Board.  If  mem- 
bers of  the  Board  of  Commissioners  made  themselves  available  for  appoint- 
ment and  were  appointed  by  the  Tax  Supervisor  as  assessors  or  appraisers 
they  would  necessarily  have  to  subject  themselves  to  the  powers  of  control 
over  them  conferred  by  statute  upon  the  Supervisor,  and  the  Supervisor 
would  be  in  the  awkward  position  of  being  required  by  statute  to  direct 
and  supervise  members  of  a  Board  which  has  statutory  power  of  appoint- 
ment over  him. 

In  addition,  members  of  the  Board  of  County  Commissioners  should  not 
serve  as  appraisers  in  revaluation  of  real  estate,  and  thereby  place  valu- 
ations upon  the  property  in  the  County  subject  to  taxation,  since  the 
Board  of  County  Commissioners  has  the  function  of  serving  as  the  County 
Board  of  Equalization  and  Review  for  the  purpose  of  hearing  and  passing 
upon  appeals  by  taxpayers  from  valuations  placed  upon  their  property, 
and  in  such  event  such  members  of  the  Board  in  order  to  so  serve  would 
be  in  the  position  of  reviewing  and  determining  the  propriety  of  their 
own  appraisals.  This  would  not  give  the  Taxpayer  the  right  and  protection 
contemplated  by  the  Machinery  Act.  G.S.  105-280  provides  in  part  as 
follows : 

"The  person  in  whose  name  such  property  is  listed  for  taxation 
shall  have  the  right  to  appeal  to  the  Board  of  County  Com- 
misioners  as  to  the  valuation  of  said  property  in  the  event  he  is 
dissatisfied  with  the  valuation  placed  thereon  by  the  County 
Tax  Supervisor  within  ten  days  after  notice  by  mail  of  same, 
and  the  County  Board  of  Commissioners  shall  have  the  authority 
given  to  it  as  as  County  Board  of  Equalization  and,  in  deter- 
mining and  fixing  the  valuation  of  said  property,  the  right  of  appeal 
therefrom  by  the  Taxpayer  of  the  County  shall  have  the  same  as 
I       provided  for  listings  made  on  the  regular  date." 


Robert   Morgan,    Attorney    General 
I.    Beverly    Lake,    Jr., 
Staff  Attorney 


12  October  1968  ■         •  : 

Subject:  Taxation;   Ad  Valorem;   Situs;   Leased  Automobiles 

Requested  by:      Mr.  G.  Frank  Griffin 

Union  County  Attorney 

Conclusion:  Automobiles    leased    for    extended    terms    and    customarily 

garaged  in  the  county  of  the  lessee  when  not  in  use  should 
be  listed  in  the  lessee's  county.    If  leased  automobiles  are 
not  under  extended  lease  but  are  on  trip  leases  or  short- 
1  term   leases,    they    should   be    listed    in   the    county   of   the 

owner's  residence. 
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Your  letter  of  October  17,  1968  reads  in  part  as  follows: 

"We  are  attorneys  for  Union  County.  The  question  has  come  up 
as  to  whether  or  not  Union  County  can  collect  ad  valorem  property 
taxes  on  automobiles  owned  by  individuals  in  Union  County  but 
leased  by  them  to  parties  outside  the  county.  The  principal  place 
where  the  vehicles  are  kept  is  outside  of  Union  County,  the 
place  of  business  or  residence  of  the  lessee.  To  me,  the  Machinery 
Act  is  not  entirely  clear  in  this  respect  and  I  will  appreciate  an 
opinion  from  your  office  as  to  whether  or  not  Union  County  can 
collect  ad  valorem  property  taxes  on  vehicles  owned  by  a  resident 
of  this  county  but  leased  and  stored  outside  of  Union  County." 

If  the  automobiles  are  leased  for  extended  terms  and  as  of  January  1  are 
customarily  garaged  in  the  county  of  the  lessee  when  not  in  use,  they 
should  be  listed  in  such  county;  but  if  as  of  January  1  the  automobiles 
either  are  not  under  extended  lease  but  are  on  trip  leases  or  short-term 
leases,  they  should  be  listed  at  the  residence  of  the  owner  in  accord  with 
subsection  (1)  of  G.S.  105-302.  While  G.S.  105-315  somewhat  complicates 
the  matter,  I  do  not  believe  that  its  provisions  govern  the  taxability  situs 
of  automobiles. 

T.  W.  Bruton,  Attorney  General 

Robert  L.  Gunn, 

Assistant  Attorney  General 


23  July  1968 

Subject:  Taxation;    Ad   Valorem;    Situs;    Leased   Gas   Cylinders 

Requested  by:     Mr.  B.  R.  Ingram 

Wilson  County  Tax  Supervisor 

Conclusion:  Where  a  company  having  its  principal  office  in  one  county 

leases  metal  cylinders  used  for  the  storage  of  gas  under 
pressure  to  another  company  having  its  principal  office 
in  another  county  and  the  latter  company  fills  the  cylinders 
and  stores  them  in  such  other  county  pending  sale  of  gas 
to  its  customers,  and  stores  the  empty  cylinders  pending 
recharging  in  such  other  county,  the  leased  cylinders  have 
a  tax  situs  in  the  county  in  which  the  cylinders  are  situ- 
ated, since  the  lessee,  having  control  thereof,  occupies  a 
place  for  storage  in  such  county  for  use  in  connection 
with  such  property. 

I  have  your  letter  of  15  July  1968  in  which  you  give  the  following  factual 

situation : 

A  Company,  having  its  principal  office  in  Mecklenburg  County, 
owns  7,000  metal  cylinders  used  for  the  storage  of  oxygen,  argon 
and  acetylene  gas  under  pressure.  All  such  cylinders  have  been 
listed    for    taxation    in     Mecklenburg    County    by    A     Company. 


I 


824:  ATTORNEY  GENERAL   OPINIONS  [VOL. 

Twenty-five  hundred  of  these  empty  cylinders  are  leased  to  B 
Company,  whose  principal  office  is  in  Wilson  County.  B  Company 
fills  the  cylinders  (either  at  its  own  facility  in  Wilson  or  at  A 
Company's  facility  in  Charlotte)  and  sells  the  gas,  contained  in 
the  cylinders  under  pressure,  to  its  (B  Company)  customers.  The 
cylinders  are  stored  at  B  Company's  facility  in  Wilson  County 
pending  sale  of  the  gas  to  B  Company's  customers,  when  the 
cylinders  have  been  filled,  or  pending  recharging,  when  they  are 
empty. 

You  have  inquired  whether  the  2,500  leased  cylinders  have  a  taxable  situs 
in  Wilson  County  or  in  Mecklenburg  County. 

G.S.  105-302 (a)  provides  that  "except  as  otherwise  provided  in  this  sec- 
tion, all  tangible  personal  property  .  .  ,  shall  be  listed  in  the  township 
in  which  the  owner  thereof  has  his  residence  .  .  .  the  residence  of  a  corpo- 
ration .  .  .  shall  be  the  place  of  its  principal  office  in  this  State".  Nothing  ! 
else  appearing,  then,  all  7,000  cylinders  would  have  a  tax  situs  in  Mecklen- 
burg County. 

However,  G.S.  105-302 (d)  further  provides  that  "tangible  personal  property 
shall  be  listed  in  the  township  in  which  such  property  is  situated,  rather 
than  in  the  township  in  which  the  owner  resides,  if  the  owner  or  person 
having  control  thereof  hires  or  occupies  a  store,  mill,  dockyard,  piling 
ground,  place  for  the  sale  of  property,  shop,  office,  mine,  farm,  place  for 
storage,  manufactory  or  warehouse  therein  for  use  in  connection  with  such 
property".    (Emphasis  added). 

I  am  therefore  of  the  opinion  that  the  2,500  leased  cylinders  have  a  tax 
situs  in  Wilson  County  for  the  reason  that  B  Company,  having  control 
of  such  cylinders,  occupies  a  store,  or  place  for  storage,  in  Wilson  County 
for  use  in  connection  with  the  leased  cylinders,  and  pursuant  to  G.S. 
105-302  (d),  where  that  is  the  case,  tax  situs  becomes  the  township  where 
such  property  is  situated  rather  than  the  township  in  which  the  owner  has 
its  principal  office. 

J,  T.   W.   Bruton,   Attorney   General 

Myron  C.  Banks, 
^  Assistant   Attorney   General 


11  September  1969 

Subject:  Taxation;     Ad    Valorem;     Situs;     Real    Property;     Tract 

Lying  In  Two  Townships  Within  County;  Place  for  Listing 

Requested  by:     Mr.  J.  E.  Rains 

Randolph  County  Tax  Supervisor 

Question:  Where    a    tract   of   land    lies   within    two    townships    in   a 

county,    in    what    township    or    townships    must    the    land 
be  listed  for  taxation? 
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Conclusion:  Where    a    tract   of   land   lies    within    two    townships    in    a 

county,  so  much  of  the  tract  as  lies  within  each  township 
must  be  listed  in  that  township. 

An  eighty  acre  tract  of  land  lies  within  two  townships  of  a  county. 
Approximately  two-thirds  of  the  tract,  including  the  residence  of  the  tax- 
payer, lies  within  Township  A.  The  remaining  one-third  lies  within 
Township  B. 

G.S.  105-300  provides  that  "all  real  property  subject  to  taxation,  and 
not  hereinafter  required  to  be  assessed  originally  by  the  State  Board 
of  Assessment,  shall  be  listed  in  the  township  or  place  where  such  property 
is  situated."  The  statute,  by  its  express  terms,  appears  to  require  that  so 
much  of  the  tract  as  lies  within  Township  A  must  be  listed  in  that  town- 
ship, and  so  much  of  the  tract  as  lies  within  Township  B  must  be  listed 
there.  The  situs  of  real  property  for  taxation  does  not  depend  upon  the 
residence  of  the  owner,  or  the  location  of  the  greater  portion  of  its  value. 
Instead,  it  depends  entirely  upon  its  physical  location. 

Robert    Morgan,    Attorney    General 

Myron  C.  Banks, 

Assistant   Attorney    General 


10  July  1969 

Subject:  Taxation;  Ad  Valorem;   Situs;  Residence;  Domicil;   Effect 

of  Marriage  to  Non-Resident  Serviceman  upon  Taxation 
of  Personalty  Owned  by  Woman  who  was  Legal  Resident 
of  County  before  Marriage 

Mr.  Fred  P.  Parker,  Jr. 
Wayne  County  Attorney 

May  personal  property  located  in  a  county  in  this  State 
and  owned  by  a  woman  residing  therein  be  taxed  by  that 
county  when,  before  1  January,  she  marries  a  serviceman 
not  domiciled  in  this  State  but  stationed  in  the  same  county 
under  military  orders,  and  she  continues  to  reside  in  the 
county  after  marriage? 

Personal  property  located  in  a  county  in  this  State  and 
owned  by  a  woman  residing  therein  may  be  taxed  by 
that  county  when,  before  1  January,  she  marries  a  service- 
man not  domiciled  in  this  State  but  stationed  in  the  same 
county  under  military  orders,  and  she  continues  to  reside  in 
the  county  after  marriage. 

A  woman,  a  legal  resident  of  Wayne  County,  married  a  member  of  the 
Air  Force  stationed  under  military  orders  at  Seymour  Johnson  Air  Force 
Base.  Her  husband  was  not  domiciled  in  this  State  at  the  time  of  her 
marriage  in  October  1968,  and  on  1  January  1969,  she  owned  an  automobile 
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Conclusion ; 
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and  a  house  trailer  in  Wayne  County.  On  29  January  1969,  she  caused 
title  to  this  property  to  be  transferred  to  herself  and  her  husband.  Both 
she  and  her  husband  have  continued  to  live  in  Wayne  County.  The  question 
has  now  arisen  as  to  whether  the  county  may  levy  its  ad  valorem  tax  upon 
the  automobile  and  trailer  owned  by  her  on  1  January. 

G.S.  105-302 (a)  provides  that  "except  as  otherwise  provided  in  this  section, 
all  tangible  personal  property  and  polls  shall  be  listed  in  the  township 
in  which  the  owner  thereof  has  his  residence  .  .  ." 

Generally  speaking,  a  woman's  domicil  upon  marriage  becomes  that  of  her 
husband.  "Following  the  rule  established  at  common  law,  a  woman  on  her 
marriage  loses  her  own  domicil  and,  by  operation  of  law,  acquires  that  of 
her  husband,  no  matter  where  the  wife  actually  lives,  or  what  she  believes 
or  intends.  Her  domicil  is  fixed  in  the  sense  that  it  is  declared  to  be  the 
same  as  his  .  .  ."  25  Am.  Jur.  2d.  Domicil,  §48.  See  also  State  v.  Sneed 
(1929)    197  N.C.  668,  150  S.E.  197. 

G.S.  105-302 (a)  establishes  a  tax  situs  for  personalty  at  the  "residence" 
of  the  owner,  which  is  ordinarily  the  same  as  his  domicil,  which  here  would 
make  the  wife's  residence  (domicil)  a  place  other  than  Wayne  County. 
Ransom  v  Commissioners  (1927)  194  N.C.  237,  139  S.E.  232.  However, 
our  Supreme  Court  has  taken  the  position  that  when  the  issue  of  domicil 
versus  residence  arises  in  a  property  tax  case,  the  words  of  the  statute 
are  to  be  taken  at  their  face  value- — residence  means  the  "place  of  abode", 
not  "domicil". 

Ransom,  v.  ComTuissioners,  supra;  Roanoke  Rapids  v.  Patterson  (1922)  184 
N.C.  135,  113  S.E.  603;  See  also  Lewis,  Intrastate  Tax  Situs  of  Tangible 
Personal  Property,  pp.  8-14. 

Thus,  it  would  appear  that  the  automobile  and  trailer  are  subject  to  the  | 
Wayne  County  ad  valorem  tax  because  Wayne  County  is  the  residence,  as 
distinguished  from  domicil,  of  the  wife. 

But  even  if  it  were  concluded  that  the  word  "residence"  must  be  interpreted  [i 
to  mean  "domicil",  the  same  tax  result  would  flow  from  G.S.  105-302 (c) 
which  provides:  "Tangible  personal  property  taxable  in  this  State,  owned  | 
by  an  individual  nonresident  of  this  State,  shall  be  listed  where  situated." 
Since  the  property  clearly  appears  to  be  located  in  Wayne  County  on  more  jf^ 
than  a  mere  transitory  basis,  it  would  by  the  clear  provisions  of  the  statute  E 
be  taxed  there.  I 

The  Soldiers'  and  Sailors'  Civil  Relief  Act  (50  U.S.C.A.  App.  §574)  pro- f 
vides  the  wife  no  relief,  since  the  act  applies  only  to  military  personnel,  1 
and  she,  being  a  civilian,  does  not  come  within  its  scope.  Nor  would  the  f 
fact  that,  after  1  January,  she  divested  herself  of  part  of  her  title  avoid  j 
the  tax,  because  the  status  of  ownership  on  1  January,  the  visitational 
date,  determines  her  liability. 

Robert    Morgan,    Attorney    General 
Myron  C.  Banks, 
Assistant  Attorney  General 


40]  ATTORNEY   GENERAL   OPINIONS  827 

18  October  1968 

Subject:  Taxation;    Ad    Valorem;    Taxes    Due    but    Unpaid    Upon 

Dissolution  of  Corporation 

Requested  by:     Mr.  Jule  McMichael 

Rockingham  County  Attorney 

Conclusion:  Where  a  corporation  in  the  process  of  dissolution  sells  its 

automobile  dealership  to  an  individual  at  a  time  when  the 
corporation's  property  has  not  been  listed  for  ad  valorem 
taxation,  a  successor  in  business  becomes  personally  liable 
for  the  tax  if  the  same  is  not  withheld  and  paid  from  the 
purchase  price,  pursuant  to  G.S.  105-385 (g).  Additionally, 
the  directors  and  shareholders  are  liable  to  the  corporation 
for  the  distribution  which  was  made  without  providing  for 
payment  of  the  tax  liability;  and  after  failure  of  the  cor- 
poration to  bring  suit,  the  creditor  taxing  authority  may 
bring  suit  against  the  directors  and  shareholders,  joining 
the  corporation  as  a  necessary  party. 

I  have  Mr.  Blackwell's  letters  of  5  September  and  24  September  1968 
in  which  he  inquires,  for  you,  whether  Rockingham  County  and  the  City 
of  Eden  may  proceed  under  G.S.  105-385  (g)  against  former  shareholders 
of  a  dissolved  corporation  under  the  following  factual  situation: 

X  Corporation  sold  their  automobile  dealership,  which  was  located 
I  in  Rockingham  County,  North  Carolina,  to  Y  in  May,  1967.  At  that 

time  the  corporation  had  not  listed  or  paid  its  1967  city  or  county 
taxes.  The  directors  of  the  corporation  did  not  report  to  the 
county  or  city  that  the  business  was  being  sold,  nor  did  A  report 
that  he  had  bought  the  business. 

In  August,  1967,  X  Corporation,  presumably  by  its  directors,  re- 
ported to  the  Secretary  of  State  that  the  corporation  had  paid  all 
debts  and  the  Secretary  of  State  allowed  the  corporation  to  be 
dissolved. 

G.S.  105-385 (g)   provides  in  part  as  follows: 

".  .  .  If  any  wholesale  or  retail  merchant,  as  defined  in  Schedule 
E  of  the  Revenue  Act,  shall  sell  out  his  business  or  stock  of  goods 
or  fixtures  or  shall  quit  business,  he  shall  be  required  to  notify 
the  tax  supervisor  of  that  fact  within  thirty  days  after  the  date 
he  sells  out  his  business  or  stock  of  goods  or  fixtures,  or  quits 
business.  The  successor  in  business  of  said  wholesale  or  retail 
merchant  shall  be  required  to  withhold  sufficient  of  the  purchase 
money  to  cover  the  amount  of  taxes  made  allien  upon  such  stock 
of  goods  or  fixtures  under  the  provisions  of  G.S.  105-340 (b)  until 
such  time  as  the  former  owner  or  seller  shall  produce  a  receipt 
from  the  tax  collector  showing  that  the  taxes  have  been  paid,  or 
a  certificate  that  no  taxes  are  due.  If  the  transfer  or  termination 
of  business  occurs  before   taxes  for  the   current  year  have  been 
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determined,  the  amount  of  taxes  due  and  included  in  said  lien 
shall  be  computed  under  the  provision  of  G.S.  105-378  and,  with 
respect  to  the  principal  amount  of  the  taxes  only,  shall  be  allowed 
the  discount  applicable  under  the  provisions  of  G.S.  105-345 
or  any  valid  local  act  applicable  in  lieu  of  said  section.  If  the  pur- 
chaser of  a  business  or  stock  of  goods  or  fixtures  shall  fail  to 
withold  purchase  money  as  provided  above,  and  the  tax  shall  be 
unpaid  after  the  thirty-day  period  allowed,  he  shall  be  personally 
liable  for  the  payment  of  the  taxes  on  such  property  .  .  .". 

As  I  read  the  statute,  it  imposes  liability  upon  the  successor  in  business 
for  unpaid  taxes  if  he  fails  to  withhold  a  sufficient  amount  from  the  pur- 
chase price  with  which  to  pay  them.  It  does  not  appear  to  relate  to 
shareholders  receiving  a  liquidating  dividend. 

However,  I  am  of  the  opinion  that  you  are  not  without  a  remedy  against 
the  corporation,  the  directors  and  the  shareholders.  The  corporation,  though    \ 
dissolved,  may   still  be   sued.   G.S.   55-115 (d)    The   necessary   steps   appear    | 
to  be  a  demand  that  the  corporation  bring  suit  against  the  directors  and 
shareholders  for  the  distribution  of  assets  without  making  provision  for    ! 
the  payment  of  taxes,  pursuant  to  G.S.  55-32  and  54.  If  suit  is  not  brought   ■ 
as  demanded,  suit  may  then  be  brought  against  the  directors  and  share- 
holders,   joining    the    corporation    as    a    necessary    party.     Underwood    v. 
Stafford  (1967),  270  N.C.  200,  155  S.E.2d  211. 

T.  W.   Bruton,  Attorney  General 
Myron   C.   Banks, 
Assistant  Attorney  General 

31  October  1968 

Subject:  Taxation;    Airports;    Passenger    Boarding    Fee    or    Tax 

Requested  by:      Mr.  A.  L.  Purrington,  Jr. 

Attorney,  Raleigh-Durham  Airport  Authority 

Conclusion :  A  tax  or  fee  upon  each   passenger  boarding  an   airplane 

at  the  Raleigh-Durham  Airport  levied  by  the  Airport 
Authority  would  be  a  violation  of  the  Commerce  Clause  of 
the  Consitution  of  the  United  States  of  America. 

I  have  your  letter  of  October  22,  1968,  to  the  Attorney  General  which 
reads  as  follows: 

"As  attorney  for  the  Raleigh-Durham  Airport  Authority,  I  will 
appreciate  an  opinion  on  the  following  matter: 

"In  connection  with  the  proposed  issue  of  $10,000,000  in  bonds 
by  Wake  County  and  $10,000,000  in  bonds  by  Durham  County 
for  use  in  improving  the  Airport,  the  suggestion  has  been  made 
that  such  bonds  could  be  retired  by  the  levy  of  a  fee  or  tax  on 
each  passenger  boarding  an  airplane'  at  the  Raleigh-Durham  Air- 
port, the  tax  or  fee  to  be  pledged  to  the  payment  of  principal 
and  interest  on  the  bonds.  The  tax  or  fee  would  be  levied  on 
interstate  as  well  as  intrastate  passengers. 
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"In  your  opinion,  does  the  Airport  Authority  have  the  power  to 
levy  any  such  fee  or  tax?  Could  the  Airport  Authority  be  granted 
the  authority  by  the  Legislature  to  levy  any  such  fee  or  tax? 
"I  believe  the  question  is  directed  toward  the  proposition  that  such 
a  fee  or  tax  might  be  prohibited  by  the  Constitution  of  the  United 
States  which  prohibits  the  imposition  of  a  burden  on  interstate 
commerce  by  the  State." 

Article  I,  Section  8,  Clause  3  of  the  Constitution  of  the  United  States  of 
America  provides  that  "The  congress  shall  have  power  ...  To  regulate 
commerce  with  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes.  .  .  .".  It  is  settled  that  the  transportation  of  persons  is  com- 
merce and  when  that  transportation  is  between  states,  it  is  interstate 
commerce.  Gloucester  Ferry  Company  v.  Pennsylvania,  114  U.S.  196  (1185). 
If  the  tax  or  fee  to  which  you  refer  would  amount  to  the  regulation  of 
commerce  with  foreign  nations  or  among  the  several  states  or  with  the 
Indian  tribes,  it  would,  of  course,  be  invalid. 

There  seems  to  be  no  United  States  Supreme  Court  case  considering  this 
particular  type  of  tax  although  there  have  been  numerous  cases  before 
that  court  involving  the  question  of  whether  certain  types  of  state  taxes 
violate  that  constitutional  provision. 

The  United  States  Supreme  Court  has  approved  state  taxes  upon  interstate 
commerce  only  when  they  were  reasonable  and  nondiscriminatory. 

In  Crandall  v.  Nevada,  6  Wall.  (U.S.)  35,  18  L.ed.  745  (1867),  the  state 
sought  to  impose  a  tax  of  one  dollar  upon  every  person  leaving  the  state 
by  railroad,  stage  coach  or  other  vehicle  which  was  engaged  in  the  business 
of  transporting  persons  for  hire.  The  United  States  Supreme  Court 
declared  this  tax  to  be  unconstitutional  as  infringing  upon  the  right  to 
travel  freely  between  the  states.  It  noted  that  such  a  power  in  the  states 
could  produce  nothing  but  discord  and  mutual  irritation  and  would  promote 
breakdown  of  free  travel  throughout  the  country. 

There  have  been  other  cases  before  the  United  States  Supreme  Court 
involving  a  state  tax  upon  the  master  of  a  vessel  for  each  passenger, 
steerage  passenger,  mate,  sailor  or  mariner  of  any  vessel  arriving  in 
the  port  of  New  York;  and  upon  the  master  of  the  vessel  for  each  alien 
passenger  entering  a  Massachusetts  port.  Passenger  Cases,  7  How.  283 
(1849).  The  Court  held  that  these  taxes  amounted  to  state  regulation  of 
interstate  or  foreign  commerce  and  as  such  was  repugnant  to  the  consti- 
tutional grant  of  power  to  the  federal  congress. 

Covington  and  Cincinnati  Bridge  Company  v.  Kentucky,  154  U.S.  204, 
(1894),  involved  a  law  of  the  State  of  Kentucky  which  attempted  to  regu- 
late tools  upon  a  bridge  connecting  with  Ohio.  The  Supreme  Court  relied 
upon  Gloucester  Ferry  Company  v.  Pennsylvania,  supra,  and  declared  the 
act  void  saying:  "freedom  from  such  imposition  does  not  of  course  imply 
exemption  from  reasonable  charges,  as  compensation  for  the  carriage 
of  persons,  in  the  way  of  tolls  or  fares,  or  from  the  ordinary  taxation  to 
which  other  property  is  subjected  .  .  .  Reasonable  charges  for  the  use  of 
property,  either  on  water  or  land  are  not  an  interference  with  the  freedom 
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of  transportation  between  the  states  secured  under  the  commercial  power 
of  Congress."  The  United  States  Supreme  Court  also  declared  unconsti- 
tutional a  state  law  imposing  a  tax  on  the  number  of  tons  of  freight 
carried  into  and  out  of  the  state  and  held  this  to  be  a  burden  upon  inter- 
state commerce  and  therefore  a  violation  of  Article  I,  Section  8,  Clause  3 
of  the  United  States  Constitution.  State  Freight  Tax,  82  U.S.  232  (1873). 
A  more  recent  United  States  Supreme  Court  case  is  Edwards  v.  Cali- 
fornia, 314  U.S.  160  (1941).  This  case  did  not  involve  a  tax  on  passengers, 
but  a  law  declaring  it  a  misdemeanor  for  anyone  to  bring  into  the  state 
a  nonresident  indigent  person.  The  United  States  Supreme  Court  unani- 
mously held  the  statute  invalid  saying:  "The  right  to  move  freely  from 
State  to  State  is  an  incident  of  national  citizenship  protected  by  the 
privileges  and  immunities  clause  of  the  Fourteenth  Amendment  against 
state  interference,". 

The  United  States  Supreme  Court  said  in  United  States  of  America  v. 
Yellow  Cab  Company,  332  U.S.  218  (1947)  :  "When  persons  or  goods 
move  from  a  point  of  origin  in  one  state  to  a  point  of  destination  in  another, 
the  fact  that  a  part  of  that  journey  consists  of  transportation  by  an  in- 
dependent agency  solely  within  the  boundaries  of  one  state  does  not  make 
that  portion  of  the  trip  any  less  interstate  in  character.  The  Daniel  Ball, 
10  Wall.  (U.S.)  557,  565,  19  L  ed  999,  1002.  That  portion  must  be  viewed  in 
its  relation  to  the  entire  journey  rather  than  in  isolation.  So  viewed  it  is  an 
integral  step  in  the  interstate  movement." 

The  cases  discussed  above  clearly  show  that  the  transportation  of  persons 
from  a  point  in  a  state  to  a  point  in  another  state  is  interstate  commerce. 
Therefore,  a  fee  or  tax  on  each  passenger  boarding  a  plane  at  Raleigh- 
Durham  Airport  whose  destination  is  in  another  state  would  be  a  tax 
upon  interstate  commerce.  All  taxes  upon  interstate  commerce  are  not 
necessarily  invalid,  but  to  withstand  the  constitutional  test,  they  must 
be  burdensome.  Several  cases  uphold  state  taxes  where  the  tax  bears 
a  reasonable  relation  to  the  privilege  granted.  Kane  v.  New  Jersey,  242 
U.S.  160  (1916)  involved  driver  licenses  and  fees  therefor;  Clark  v.  Poor, 
274  U.S.  554  (1927)  involved  a  fee  graduated  according  to  number  and 
capacity  of  vehicles  used  as  a  condition  to  operating  in  the  state  and 
applied  to  those  engaged  in  interstate  and  intrastate  activities;  the  Court 
upheld  both.  Interstate  Buses  Corporation  v.  Blodgett,  276  U.S.  245  (1928) 
approved  a  state  tax  based  upon  the  use  of  the  highways. 

From  those  cases,  it  appears  that  it  may  be  possible  to  impose  a  non- 
discrimnatory  tax  based  upon  the  use  of  the  airport's  facilities,  but  such  a 
tax  would  have  to  be  reasonably  related  to  the  service  provided.  However, 
a  tax  upon  passengers  alone,  without  a  like  tax  upon  others  using  those 
facilities  would  be,  in  my  opinion,  discriminatory  and  invalid.  Although 
discrimination,  based  upon  reasonable  classification,  is  permissible,  it  is 
doubtful  that  such  a  classification  would  be  valid  because  nonpassengers 
frequently  make  as  great  or  greater  use  of  the  airport's  facilities  as  do 
commercial  passengers.  Private  pilots  and  their  passengers,  visitors,  as 
well  as  those  meeting  passengers  and  plane  crews,  use  the  waiting  rooms, 
toilet  facilities,  shelter,  etc.  ,  .  . 
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Based  upon  the  above,  I  am  of  the  opinion  that  the  Airport  Authority 
may  not  impose  a  tax  such  as  that  contemplated  in  your  letter.  I  am 
further  of  the  opinion  that  the  General  Assembly  does  not  have  the 
power  to  authorize  such  a  tax  or  fee. 

T.  W.   Bruton,  Attorney  General 
Robert  L.  Gunn, 
Assistant  Attorney  General 

19  December  1968 

Subject:  Taxation;  Corporation  Income  Tax;  Consolidated  Returns; 

Installment  Reporting 

Requested  by:     Honorable  Ivie  L.  Clayton 
Commissioner  of  Revenue 

Conclusion:  Where    consolidated    corporation    income    tax    returns    are 

filed  for  federal  purposes  but  are  not  allovi^ed  for  State 
purposes,  an  election  as  to  installment  reporting  of  income 
for  purposes  is  not  binding  for  State  purposes. 

You  have  asked  my  opinion  on  the  following  facts: 

Two  corporations  (a  parent  and  its  subsidiary)  filed  a  consolidated  in- 
come tax  return  for  federal  corporation  income  tax  purposes.  During  the 
tax  year  covered  by  the  return,  the  subsidiary  sold  property  under  such 
further  of  the  opinion  that  the  General  Assembly  does  not  have  the 
Revenue  Code,  §453.  The  corporations  in  filing  the  consolidated  return 
elected  not  to  take  advantage  of  the  installment  reporting  provision. 

G.S.  105-130.3  provides  in  pertinent  part: 

"Every  corporation  doing  business  in  this  State  shall  pay  an- 
nually an  income  tax  equivalent  to  six  percent  (69c)  of  its  net 
income  or  the  portion  thereof  allocated  and  apportioned  to  this 
State.  The  net  income  or  net  loss  of  such  corporation  shall  be 
the  same  as  'taxable  income'  as  defined  in  the  Internal  Revenue 
Code  in  effect  on  the  effective  date  of  this  division,  subject  to 
the  adjustments  provided  in  G.S.   105-130.5." 

G.S.  105-130.5  spells  out  some  eighteen  possible  adjustments  to  taxable 
income  as  defined  in  the  Internal  Revenue  Code,  but  contains  no  special 
provision  with  respect  to  installment  reporting. 

Under  §§1501  et  seq.  of  the  Internal  Revenue  Code,  an  affiliated  group 
of  corporations  may  file  separate  returns  or  a  consolidated  return.  The 
North  Carolina  law  provides  for  consolidated  returns  only  under  very 
limited  circumstances.  G.S.  105-130.14  reads  as  follows: 

"Any  corporation  electing  or  required  to  file  a  consolidated  income 
tax  return  with  the  Internal  Revenue  Service  shall  not  file  a  con- 
solidated return  with  the  Commissioner  of  Revenue,  unless  spe- 
cifically directed  to  do  so  in  writing  by  the  Commissioner,  and 
shall  determine  its  State  net  income  as  if  a  separate  return  had 
been  filed  for  federal  purposes." 
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Therefore,  corporations  filing  a  consolidated  return  with  the  Internal 
Revenue  Service  may  not  file  a  consolidated  return  for  North  Carolina 
income  tax  purposes  unless  specifically  directed  to  do  so  by  the  Com- 
missioner of  Revenue.  I  am  advised  that  the  Commissioner  has  not  so  di- 
rected in  this  case.  It  appears  that  the  parent  and  subsidiary  corporation 
will  be  required  to  file  separate  returns  for  State  income  tax  purposes  and 
could  not,  as  a  practical  matter,  use  the  figures  reported  on  the  con- 
solidated federal  income  tax  return  as  "taxable  income".  This  being  the 
case,  it  appears  to  me  that  they  would  have  to  make  separate  calculations. 
In  so  doing,  I  am  of  the  opinion,  that  the  corporation  is  not  bound  by 
the  election  not  to  use  installment  reporting  for  federal  purposes,  and  that 
it  may,  if  it  elects  to  do  so,  take  advantage  of  the  installment  reporting 
for  North  Carolina  income  tax  purposes. 

T.  W.   Bruton,  Attorney  General 

Robert  L.  Gunn, 

Assistant  Attorney  General 


7  July  1969 
Subject: 

Requested  by: 

Question : 


Taxation;  Federal;  Notice  of  Tax  Levy  on  Funds  Due 
From  the  State  Department  of  Social  Services  to  an  In- 
vidual 

Mr.   Donald  H.   Desaulniers,   Supervisor 
Medical  Services  Accounting  Unit 
State  Department  of  Social  Services 

Is   the   State   Department  of   Social    Services   legally  obli- 
gated to  pay  over  to  the  United  States  Internal  Revenue 
I  Service,  in  compliance  with  a  notice  of  tax  levy  received 

from  the  Service,  funds  owing  from  the  Department  to  the 
tax  obliger  (a  drug  store  operator)  for  medicines  or  drugs 
furnished  to  welfare  recipients? 

Conclusion :  The  State  Department  of  Social  Services  is  legally  obligated 

to  pay  over  to  the  United  States  Internal  Revenue  Service, 
in  compliance  with  a  notice  of  tax  levy  received  from  the 
Service,  funds  owning  from  the  Department  to  the  tax 
obliger  for  medicines  od  drugs  furnished  to  welfare  re- 
■     cipients. 

Section  6331(a)    of  Title  26  of  the  United  States  Code  is  as  follows: 

"Sec.  6331.  Authority  of  secretary  or  delegate. —  (a)  If  any  person 
liable  to  pay  any  tax  neglects  or  refuses  to  pay  the  same  within 
10  days  after  notice  and  demand,  it  shall  be  lawful  for  the  secre- 
tary or  his  delegate  to  collect  such  tax  (and  such  further  sum 
as  shall  be  sufficient  to  cover  the  expenses  of  the  levy)  by  levy 
upon  all  property  and  rights  of  property  .  .  .  belonging  to  such 
person  or  on  which  there  is  a  lien  provided  in  this  chapter  for 
the  payment  of  such  tax." 
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Section  6332(a)    of  Title  26  of  the  United  States  Code  is  as  follows: 

"Sec.  6332.  Surrender  of  property  subject  to  levy,  (a)  Require- 
ment.— Except  as  otherwise  provided  in  subsection  (b),  any  person 
in  possession  of  (or  obligated  with  respect  to)  property  or  rights 
to  property  subject  to  levy  upon  which  a  levy  has  been  made  shall, 
upon  demand  of  the  secretary  or  his  delegate,  surrender  such 
property  or  rights  (or  discharge  such  obligation)  to  the  secretary 
or  his  delegate,  except  such  part  of  the  property  or  rights  as  is, 
at  the  time  of  such  demand,  subject  to  an  attachment  or  execution 
under  any  judicial  process." 

In  upholding  a  levy  against  the  funds  of  a  state  owing  to  third  persons, 
in  the  case  of  Sims  v.  United  States,  359  U.S.  108  (1959),  the  court  made 
the  following  statement: 

"We  think  that  the  subject  matter,  the  context,  the  legislative  his- 
tory, and  the  executive  interpretation  i.e.,  the  legislative  environ- 
ment, of  Sec.  6332  make  it  plain  that  Congress  intended  to  and 
did  include  states  within  the  term  'person'  as  used  in  Sec.  6332." 

In  view  of  the  above  quoted  statement  of  the  Federal  court,  it  does  not 
appear  that  there  is  any  alternative  to  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
R.   S.   Weathers, 
Staff  Attorney 


25  May  1970 
Subject: 

Requested  by: 
Question : 

Conclusion: 


Taxation;  Franchise  Taxes;  Cablevision  Franchise;  Im- 
pairment of  Contractual  Obligation;  U.S.  Constitution, 
Article  I,  Section  10 

Mr.  Harry  B.  Stein 
Fayetteville  City  Attorney 

May  a  city,  after  granting  a  franchise  to  a  cable  tele- 
vision company,  subsequently  adopt  and  levy  a  license 
or  franchise  tax   upon  that  company? 

A  city,  having  granted  a  franchise  to  a  cable  television 
company,  may  subsequently  adopt  and  levy  a  license  or 
franchise  tax  upon  that  company. 

In  1963,  the  City  of  Fayetteville  by  ordinance  granted  a  non-exclusive 
franchise  to  a  cable  television  company  "to  erect,  maintain  and  operate 
for  a  period  of  fifteen  (15)  years  from  the  date  of  final  passage  of  the 
Ordinance  and  audio  and  video  (television),  transmission  and  distribution 
system  and  its  necessary  facilities  and  additions  thereto  in,  under,  over, 
along,  across,  and  upon  the  streets,  lanes,  avenues,  alleys,  sidewalks, 
bridges,  highways,  (hereinafter  referred  to  as  thoroughfares)  and  other 
public  places  in  the  City  of  Fayetteville  and  subsequent  additions  thereto, 
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for  the  purpose  of  transmission  and  distribution  of  VIDEO  (TELEVISION) 
AND  RELATED  AUDIO  IMPULSES,  ONLY,  in  accordance  with  the  laws 
of  the  United  States  of  America,  the  State  of  North  Carolina,  and  the 
ordinances  of  the  City  of  Fayetteville." 

The  City  of  Fayetteville  has  now  inquired  whether  it  may  adopt  and  levy 
a  license  or  franchise  tax  upon  the  franchise  granted  in  1963,  or  whether 
such  a  tax  would  violate  Article  I,  Section  10  of  the  United  States  Consti- 
tution which  proscribes  any  law  impairing  the  obligation  of  contracts. 

No  North  Carolina  case  law  has  been  found  directly  in  point.  However,  the 
United  States  Supreme  Court  considered  an  analogous  situation  in  Puget 
Sound  Power  and  Light  Company  v.  Seattle.  In  that  case,  a  power  company 
was  engaged  in  furnishing  electric  light  and  power  under  a  municipal 
franchise.  The  City  thereafter  enacted  an  ordinance  requirement  that  the 
company  secure  an  occupation  license  as  a  condition  to  its  continuance  in 
business.  The  company  attacked  the  ordinance  upon  several  grounds,  one 
being  that  it  impaired  the  obligation  of  its  franchise  contract  with  the  City. 
The  Supreme  Court,  in  sustaining  the  taxing  ordinance,  said: 

"Appellant  assets  a  contract  under  its  franchise  to  use  the  streets 
of  the  city  for  the  purpose  of  carrying  on  its  business  for  an  un- 
expired term  of  years.  It  argues  that  the  franchise  is  a  contract 
license  to  carry  on  the  business,  and  that  the  exaction  of  a  tax 
as  a  condition  precedent  to  the  enjoyment  of  the  license  will  operate 
to  destroy  the  privilege  granted  by  the  franchise.  This  argument 
was  made  and  answered  in  Memphis  Gaslight  Co.  v.  Taxing  Dist. 
109  U.S.  398,  27  L.  ed.  976,  3  S.  Ct.  205,  and  in  St.  Louis  v.  United 
R.  Co.  210  U.S.  266,  52  L.  ed.  1054,  28  S.  Ct.  630.  Surrender  of 
the  state's  power  to  tax  the  privilege  is  not  to  be  implied  from 
the  grant  of  it.  Hence,  appellant  took  its  franchise  subject  to  the 
power  of  the  state  to  tax  the  granted  privilege  in  common  with 
all  other  privileges  and  property  in  the  state.  Without  a  clearly 
expressed  obligation  on  the  part  of  the  city  to  surrender  that 
power  the  contract  clause  does  not  limit  it."  Puget  Sound  Power 
and  Light  Company  v.  Seattle  (1934)  291  U.S.  619,  54  S.  Ct.  542, 
78  L.  ed.  1025,  Affg.  172  Wash.  668,  21  P.  2d.  727. 

The  Fayetteville  ordinance  is  silent  upon  the  matter  of  taxation  and  clearly 
does  not  undertake  to  surrender  any  part  of  the  City's  power  to  tax. 
It  is  concluded,  therefore,  that  a  subsequently  enacted  license  or  franchise 
tax  would  fall  within  the  rule  of  the  Puget  Sound  case  and  would  not 
violate  Article  I,  Section  10  of  the  United  States  Constitution. 


Robert    Morgan,    Attorney    General 
Myron  C.  Banks, 
Assistant  Attorney  General 
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27  August  1969 

Subject:  Taxation;  Gasoline  Tax;   Exemptions;  Gasoline  Purchased 

by  County  Board  of  Education  on  Behalf  of  Extension 
Unit  of  Community  College  System  for  Its  Use  in  Adult 
Driver  Education 

Requested  by:     Mr.  Fred  W.  London 

North  Carolina  Department  of  Revenue 

Question:  Whether  gasoline  purchased  by  a  County  Board  of   Edu- 

cation on  behalf  of  an  extension  unit  of  the  North  Caro- 
lina Community  College  System  located  in  the  County  for 
the  use  of  such  unit  in  its  adult  driver  education  program 
is  exempt  from  the  State  gasoline  tax  under  G.S.  105-449? 

Conclusion:  Gasoline   purchased  by  a   County   Board   of   Education   on 

behalf  of  an  extension  unit  of  the  North  Carolina  Com- 
munity College  System  located  in  the  County  for  the  use 
of  such  unit  in  its  adult  driver  education  program  is  not 
exempt  under   G.S.    105-449   from   the   State   gasoline   tax. 

G.S.  105-449  provides  that  gasoline  sold  and  delivered  to  county  or  city 
boards  of  education  "to  be  used  in  public  school  transportation  in  North 
Carolina"  shall  be  exempt  from  the  State  gasoline  tax.  The  intent  of  the 
General  Assembly  in  enacting  this  section  of  the  Revenue  Act  is  clearly 
expressed  in  subsection   (c)    of  Section  105-449  which  provides  as  follows: 

"(c)  It  is  the  intent  and  purpose  of  this  section  to  relieve  gasoline 
used  in  the  public  school  system  of  North  Carolina  from  the  seven 
cents  gasoline  tax  now  imposed  by  the  State  and  thereby  to  that 
extent  reduce  the  cost  of  public  school  transportation." 

This  office  has  previously  rendered  an  opinion  by  Deputy  Attorney  General 
Peyton  B.  Abbott  dated  January  29,  1964,  which  dealt  with  the  exemption 
under  G.S.  105-449  and  is  pertinent  to  this  question.  This  opinion  states 
in  part  as  follows: 

"This  exemption  extended  to  gasoline  used  by  industrial  education 
centers  prior  to  July  1,  1963.  However,  Chapter  448  of  the  Session 
Laws  of  1963,  now  codified  as  Chapter  115A  of  the  General 
Statutes,  effective  July  1,  1963,  removed  industrial  education  cen- 
ters from  the  public  school  system  and  the  jurisdiction  of  county 
boards  of  education  and  placed  them  under  the  supervisory  control 
of  the  State  Board  of  Education  and  under  the  direct  control  of 
local  boards  of  trustees.  Since  such  centers  are  no  longer  a  part 
of  the  public  school  system,  gasoline  sold  and  used  by  the  centers 
subsequent  to  July  1,  1963,  is  no  longer  exempt  from  gasoline 
taxes." 

G.S.  115A-2  and  G.S.  115A-4  provide  that  in  addition  to  "industrial  educa- 
tion centers"  all  community  colleges  shall  be  established  and  operated  under 
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the  provisions  of  Chapter  115A  of  the  General  Statutes,  and  since  com- 
munity colleges,  like  industrial  education  centers,  are  not  a  part  of  the 
North  Carolina  public  school  system  gasoline  purchased  for  use  by  a 
unit  of  the  community  college  system  in  its  adult  driver  education  program 
would  not  be  "used  in  public  school  transportation"  and  would  not  there- 
fore be  entitled  to  the  exemption  under  G.S.  105-449. 

Robert    Morgan,    Attorney    General 
I.   Beverly  Lake,  Jr., 
Staff  Attorney 

11  September  1968 

Subject:  Taxation;   Gasoline  Tax;   Exemptions;   Red  Cross 

Requested  by:     Mr.  Fred  London 

Director,  Gasoline  Tax  Division 

North  Carolina  Department  of  Revenue 

Conclusion:  Sales  of  gasoline  from  military  exchanges  to  the  Red  Cross 

for  use  in  Red  Cross  staff  cars  used  in  providing  Red  Cross 
services  to  servicemen,  their  families  and  dependents,  and 
for  transporting  Red   Cross  representatives  to   Red   Cross 
-  chapter  meetings  are  not  exempt  from  North  Carolina  gaso- 

line tax  under  the  provisions  of  4  U.S.C.  Section  104 
(Hayden-Cartwright  Act),  since  such  gasoline  is  not  "for 
the  exclusive  use  of  the  United  States." 

You  have  requested  the  opinion  of  this  office  concerning  the  application  of 
the  gasoline  tax  to  sales  of  gasoline  to  the  American  National  Red  Cross, 
by  military  exchanges  located  in  North  Carolina.  Specifically  involved  is 
gasoline  used  in  Red  Cross  staff  cars  operated  at,  and  in  the  vicinity  of 
Fort  Bragg.  A  Red  Cross  representative  at  Fort  Bragg  gave  me  the  follow- 
ing examples  of  the  uses  to  which  the  cars  in  question  are  put: 

1.  Parents  and  dependents  of  servicemen  in  military  hospitals 
frequently  arrive  at  airports  and  railroad  terminals  without  trans- 
portation. They  call  the  Red  Cross,  and  a  Red  Cross  representative 
meets  them  and  drives  them  to  the  hospital. 

2.  A  serviceman  has  an  emergency  arise  at  home  and  it  is  neces- 
sary for  him  to  obtain  emergency  leave.  A  Red  Cross  represen- 
tative drives  to  the  man's  unit  to  confer  with  him,  or  his  com- 
manding officer,  to  obtain  information  useful  in  substantiating  his 
application  for  leave. 

3.  Red  Cross  representatives  drive  from  Fort  Bragg  to  attend 
Red  Cross  chapter  meetings  in  Cumberland  County  and  elsewhere. 

It  is  settled  law  that  a  grant  of  exemption  from  taxation  is  never  presumed 
and  that  statutes  providing  exemption  from  taxation  are  strictly  con- 
strued. Sale  V.  Johnson,  Commissioner  of  Revenue,  258  N.C.  749.  Henderson 
V.  Gill,  Commissioner  of  Revenue,  229  N.C.  313.  "Taxation  is  the  rule; 
exemption  the  exception".  Odd  Fellows  v.  Swain,  217  N.C.  632. 
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In  order  to  determine  whether  sales  of  gasoline  to  the  Red  Cross  under 
the  circumstances  outlined  above  are  exempt  from  taxation,  applicable 
exemption  statutes  must  be  found,  and  then  applied  to  those  circumstances. 
The  only  section  of  the  Revenue  Act  which  appears  to  be  related  to  the 
problem  is  G.S.  105-439,  which  authorizes  the  Commissioner  to  relieve  dis- 
tributors of  the  tax  "for  any  motor  fuels  sold  to  the  United  States  govern- 
ment". While  some  benefit  undoubtedly  inures  to  the  United  States  govern^ 
ment  from  the  use  of  Red  Cross  staff  cars  in  some  of  the  examples  given 
above,  the  sale  of  gasoline  is  still  to  the  Red  Cross,  not  to  the  United 
States,  and  I  am  of  the  opinion  that  this  exemption  does  not  apply. 

However,  the  provisions  of  the  Hayden-Cartwright  Act  (4  U.S.C.  §104(a)) 
must  also  be  considered.  That  act  provides: 

(a)  All  taxes  levied  by  any  State,  Territory,  or  the  District  of 
Columbia  upon,  with  respect  to,  or  measured  by,  sales,  purchases, 
storage,  or  use  of  gasoline  or  other  motor  vehicle  fuels  may  be 
levied,  in  the  same  manner  and  to  the  same  extent,  with  respect  to 
such  fuels  when  sold  by  or  through  post  exchanges,  ship  stores, 
ship  service  stores,  commissaries,  filling  stations,  licensed  traders, 
and  other  similar  agencies,  located  on  United  States  military 
or  other  reservations,  when  such  fuels  are  not  for  the  exclusive 
use  of  the  United  States.  Such  taxes,  so  levied,  shall  be  paid  to 
the  proper  taxing  authorities  of  the  State,  Territory,  or  the  District 
of  Columbia,  within  whose  borders  the  reservation  affected  may 
be  located. 

The  essential  element  of  exemption  is,  then,  that  such  fuels  be  "for  the 
exclusive  use  of  the  United  States".  The  uses  to  which  such  staff  cars  are 
put  appear  to  me  essentially  to  be  of  benefit  to  individuals — that  is, 
individual  servicemen,  their  families  and  dependents — and  to  the  Red  Cross 
in  providing  transportation  to  chapter  meetings,  although  no  one  who  has 
served  in  the  military  could  deny  that  services  rendered  to  servicemen  and 
their  families  enhance  morale  and  in  that  sense  inure  to  the  benefit  of  the 
United  States.  However,  I  am  of  opinion  that  gasoline  used  in  Red  Cross 
staff  cars  used  as  described  above  is  not  "for  the  exclusive  use  of  the 
United  States."  and  that  the  sale  of  gasoline  so  used  is  not  exempt  under 
4  U.S.C.  §104  from  the  North  Carolina  gasoline  tax. 

T.  W.   Bruton,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 

18  February  1969 

Subject:  Taxation;   Gross  Receipt  Tax;   Franchise  Tax;   Motor  Ve- 

hicles;   Lease   Agreement 

Requested  by:      Mr.  Victor  Hines,  Director 

Common  Carrier  Tax  Division 

N.  C.  Department  of  Motor  Vehicles 
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Question:  Should  a  taxpayer  include  in  his  return    (monthly  state- 

ment of  accounts  of  gross  revenues  and  franchise  tax) 
that  portion  of  earnings  received  from  freight  hauled  by 
the  owner-operator  (under  a  permanent  lease  to  the  tax- 
payer)   through  a  lease  agreement  with  other  carriers? 

EXAMPLE:  Taxpayer  "A"  has  owner/operator  "B"  under 
permanent  lease.  "B"  hauls  freight  for  "Y"  under  trip 
lease  agreement  between  "Y"  and  "A"  under  "Y's"  au- 
thority. 

Conclusion:  The    revenue    should    be    reported    by    taxapayer    in    his    ' 

monthly  return  (monthly  statement  of  accounts  of  gross 
revenues  and  franchise  tax). 

In  establishing  the  method  of  computing  gross  revenues  of  common  carriers 
of  passengers  and  property,  G.S.  20-89   reads  as  follows: 

".  .  .  All  revenue  earned  both  within  and  without  this  State  from 
the  transportation  of  persons  or  property,  except  as  herein  pro- 
vided, by  common  carriers  of  passengers  and  common  carriers  of 
property,  whether  on  fixed  scheduled  routes  or  by  special  trips  or 
by  auxiliary  vehicles  not  licensed  as  common  carriers  of  property, 
whether  owned  by  the  common  carrier  of  property  or  hired  from 
another  for  the  transportation  of  person  or  property  within  the 
limits  of  the  designated  franchise  route  shall  be  included  in  the 
gross  revenue  upon  which  said  tax  is  based." 

The  tax  in  question  is  not  a  tax  upon  lease  revenues  generated  by  equip- 
ment registered  in  a  particular  state.  The  tax  is  upon  gross  revenue,  in- 
cluding lease  revenue,  earned  pursuant  to  a  common  carrier  operation  by 
a  North  Carolina  common  carrier,  electing  the  gross  receipts  tax  method 
of  licensing  his  equipment. 

When  a  common  carrier  of  property  elects  to  be  taxed  on  the  six  percent 
(6%)  gross  receipt  tax  basis,  he  must  for  the  purpose  of  reporting  gross 
revenue,  include  all  revenues  earned  from  the  hauling  of  property  or  the 
use  of  the  highways  pursuant  to  the  common  carrier  operation  including 
lease  revenue  earned  by  vehicles  licensed  in  states  other  than  North  Caro- 
lina. 

,    _  Robert    Morgan,    Attorney    General 

V      /  William  W.  Melvin, 

^^^  Assistant  Attorney  General 

16  October  1969 

Subject:  Taxation;  Income  Taxes;  Divorce;  Basis  for  Gain  or  Loss; 

Estates  by  Entirety;  EflFect  of  Divorce;  Sale  of  Interest 
by  Divorced  Spouse 

Requested  by:      Mr.  B.  W.  Brown,  Director 

Individual  Income  Tax  Division 

North  Carolina  Department  of  Revenue 
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Question:  What  is  the  basis  for  determining  gain  or  loss  for  income 

tax  purposes  where  husband  and  wife  acquire  realty  as 
tenants  by  the  entirety  and,  following  absolute  divorce, 
former  wife  sells, her  interest? 

Conclusion:  Where  husband  and  wife  acquire  realty  as  tenants  by  the 

entirety  and,  following  absolute  divorce,  former  wife  sells. 
her  interest,  basis  for  determining  gain  or  loss  for  income 
tax  purposes  is  one-half  the  cost  of  the  property  when 
initially  acquired  during  marriage,  and  not  one-half  the 
fair  market  value  at  the  time  of  the  divorce. 

In  a  hypothetical  case,  the  following  facts  are  given: 

In  1960,  a  husband  and  wife  purchased  property  at  a  cost  of 
$10,000,  and  took  title  as  tenants  by  the  entirety.  When  they 
obtained  an  absolute  divorce  in  1967,  the  fair  market  value  of  the 
property  was  $20,000.  The  former  wife  sold  her  interest  in  the 
property  in  1968  for  $12,000.  What  gain,  if  any,  does  she  report? 
Or,  put  another  way,  what  basis  does  she  have  in  the  property 
which  she  has  sold,  against  which  the  matter  of  gain  or  loss  must 
be  measured? 

A  tenancy  by  the  entirety  "is  sui  generis,  and  arises  from  the  singularity 
of  relationship  between  husband  and  wife  .  .  .  As  between  themselves,  there 
is  but  one  owner,  and  that  is  neither  the  one  nor  the  other,  constituting 
the  proprietorship  of  the  whole,  and  every  part  and  parcel  thereof." 
Johnson  v.  Leavitt,  188  N.C.  682. 

"In  such  estate,  the  husband  and  wife  are  deemed  to  be  seized  of  the 
entirety,  per  tout  et  non  per  my.  The  entire  estate  is  a  unit.  Neither  hus- 
band nor  wife  owns  a  divisible  part."  Edwards  v.  Arnold,  250  N.C.  500. 

While  this  is  true,  it  is  necessary  that  one  or  both  of  them  be  found  to  have 
a  basis  in  the  property  for  income  tax  purposes,  and  that  basis  has  been 
established  to  be  the  cost  of  the  property,  divided  equally  between  them: 

"When  property  held  as  a  tenancy  by  the  entirety  is  sold,  any 
gain  or  loss  from  the  sale  is  equally  divided  for  income  tax  pur- 
poses between  the  husband  and  wife  .  .  ."  Individual  Income  Tax 
Bulletins,  1967-1968,  p.  72.  ".  .  .  Gains  and  losses  from  the  sale  of 
such  property  may,  for  such  purposes,  be  divided  equally  between 
the  spouses."  Internal  Revenue  Bulletin,  C.B.  1947-2,  p.  57. 

Thus,  if  the  hypothetical  spouses  had  sold  their  property  in  1967,  before 
divorce,  the  cost  basis  would  have  been  $10,000,  the  gain  would  have  been 
$10,000,  and  each  would  have  reported  a  $5,000  gain  for  North  Carolina 
income  tax  purposes. 

Although  a  husband,  during  coverture  and  as  between  himself  and  his  wife, 
has  the  absolute  and  exclusive  right  to  the  control,  use,  possession,  rents, 
issues  and  profits  of  property  held  by  them  as  tenants  by  the  entirety,  his 
right  to  use  and  control  an  estate  by  the  entirety  does  not  spring  from  the 
peculiar  nature  of  the  estate  itself  but  springs  instead  from  the  common 
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law  principle,  vesting  in  the  husband,  jure  uxoris,  the  right  to  use  and 
control  his  wife's  land.  Nesbitt  v.  Fairview  Farms,  Inc.,  239  N.C.  481; 
Williams  v.  Williams,  231  N.C.  33;  Lewis  v.  Pate,  212  N.C.  253;  Duplin 
County  V.  Jones,  267  N.C.  68;  Johnson  v.  Leavitt,  188  N.C.  682. 

Not  being  an  incident  of  the  estate  itself,  we  see  that  the  husband's  right 
to  possession  does  not  require  the  entire  cost  basis  to  reside  in  the  husband. 
The  husband  and  wife,  are  vested  with  the  entire  estate,  and  to  each  is 
attributed  one-half  its  cost. 

Upon  an  absolute  divorce,  the  estate  is  destroyed,  and  the  former  spouses 
are  each  vested  as  tenants  in  common  with  a  one-half  undivided  interest. 
Highway  Commission  v.  Myers,  270  N.C.  258;  Davis  v.  Bass,  188  N.C.  200; 
McKinnon  v.  Caulk,  167  N.C.  411. 

When  such  a  divorce  is  granted,  has  any  taxable  event  occurred?  That  is, 
does  the  former  wife,  whose  former  basis  was  one-half  of  cost  ($5,000) 
now  have  a  basis  of  one-half  of  fair  market  value  ($10,000)  thus  experi- 
encing a  $5,000  gain  upon  which  she  must  pay  income  tax?  No  authority 
has  been  found  to  require  such  a  result,  and  it  appears  that  no  good  reason 
requires  it.  Therefore,  if  she  acquires  no  new  cost  basis  upon  divorce,  it 
seems  logical  to  say  that  she  retains  the  basis  she  had  initially,  which  was 
one-half  of  cost. 

The  conclusion  which  follows  is,  then,  that  she  sells  her  interest  as  a 
tenant  in  common  for  $12,000,  she  has  for  the  first  time  experienced  a 
taxable  event,  which  results  in  a  taxable  gain  of  $7,000,  her  basis  having 
been  $5,000. 

To  the  extent  that  the  opinion  to  Eugene  G.  Shaw,  Commissioner  of 
Revenue,  dated  12  March  1954,  is  in  conflict  herewith,  it  is  withdrawn. 

Robert   Morgan,    Attorney   General 
Myron  C.  Banks, 
Assistant  Attorney  General 


6  September  1968  ; 

Subject:  Taxation;    Income   Taxes;    Exemptions;    Nonprofit  Educa- 

tional Institutions 

Requested  by:     Mr.  James  A.  Price,  Jr. 
Business  Manager 
Wilmington  College 

Conclusion:  Interest    from    obligations    of    Wilmington    College    is    ex- 

empt from  State  income  taxation  under  the  provisions  of 
G.S.  105-141  (b)  (4)  exempting  interest  upon  the  obligations 
of  nonprofit  educational  institutions  organized  or  chartered 
under  the  laws  of  the  State  of  North  Carolina. 

I  have  your  letter  of  4  September  1968  in  which  you  refer  to  the  authoriza- 
tion by  the  1967  General  Assembly  in  Chapter  1108  of  the  Session  Laws  for 
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Wilmington  College  to  construct  roads  and  parking  areas  at  a  cost  of 
$175,000,  $75,000  of  which  is  to  be  self-liquidating.  You  advise  that  the 
Board  of  Trustees  has  increased  student  parking  fees  to  provide  a  source 
from  which  a  loan  may  be  liquidated.  You  further  state  that  the  Board 
has  negotiated  a  loan  for  that  sum  from  a  bank  at  a  reasonable  rate  of 
interest,  which  loan  is  to  be  evidenced  by  the  Board's  promisory  note. 
Apparently,  this  action  is  taken  pursuant  to  the  general  authority  of  the 
Board  of  Trustees  expressed  in  G.S.  §116-46(5)  (a)  and  (c),  and  was  ap- 
proved by  action  of  the  Advisory  Budget  Commission  on  5  August  1968. 

However,  before  concluding  the  loan,  the  bank  has  requested  that  you 
obtain  the  opinion  of  this  office  concerning  the  taxability  of  interest  from 
such  note,  and  we  are,  of  course,  glad  to  provide  you  with  it. 

G.S.  105-141  (b)  provides  that  certain  items  are  not  includable  in  "gross 
income"  but  are  exempt  from  taxation.  Among  them  is  the  following : 

"(4)  Interest  upon  the  obligations  of  .  .  .  nonprofit  educational 
institutions  organized  or  chartered  under  the  laws  of  the  State 
of  North  Carolina  .  .  .". 

I  am  of  the  opinion  that  Wilmington  College  is  such  an  institution  (see 
Chapter  116,  Article  2,  General  Statutes)  and  that  interest  from  the 
obligation  which  you  have  described  is  exempt  from  income  taxation  by 
the  State. 

Since  G.S.  105-46(5)  (a)  constitutes  the  Board  of  Trustees  "a  body  cor- 
porate and  an  agency  of  the  State  of  North  Carolina",  I  assume  that 
such  interest  income  would  likewise  be  exempt  from  federal  income  taxation 
under  I.R.C.  §103,  but  I  recommend  that  you  obtain  a  ruling  from  the 
Internal    Revenue    Service    upon    that   aspect   of   your   question. 

T.  W.  Bruton,  Attorney  General 
c  Myron  C.  Banks, 

Assistant  Attorney  General 

31  March  1970 

Subject:  Taxation;    Income    Taxes;    Exemptions;    Religious    Order 

Member  Not  Exempt  from 

Requested  by:     Mr.  J.  A.  Porter,  Jr.,  Director 

Division  of  Auditing  and  Accounting 
State  Board  of  Education 

Question:  Whether    the    Revenue    Laws    of    North    Carolina    contain 

any  provision  which  would  exempt  a  Catholic  priest  and 
member  of  the  religious  order  known  as  the  Jesuits  from 
payment  of  State  income  tax  on  income  earned  by  such 
member  as  a  school  teacher  under  State  employment  where 
such  member  has  taken  an  oath  of  poverty  requiring  him 
to  turn  over  his  entire  income  so  earned,  less  living  ex- 
penses, to  such  religious  order? 
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Conclusion:  There  is  no  provision  in  the  revenue  laws  of  North  Caro- 

lina which  would  exempt  a  member  of  a  religious  order 
from  payment  of  State  income  tax  on  income  earned  by 
such  member  as  a  school  teacher  under  State  employment 
even  though  such  member  has  taken  an  oath  of  poverty 
requiring  him  to  turn  over  his  entire  income  so  earned, 
less  living  expenses,  to  such  religious  order. 

G.S.  105-136  imposes  an  individual  income  tax  "upon  every  resident  of 
this  State  which  shall  be  levied,  collected,  and  paid  annually,  with  respect 
to  the  net  income  of  the  taxpayer".  G.S.  105-140  defines  "net  income"  to 
mean  the  "gross  income  of  a  taxpayer,  less  the  deductions  allowed"  by  the 
Individual  Income  Tax  Act.  In  G.S.  105-141  (a)  "gross  income"  is  defined 
as  "all  income  in  whatever  form  and  from  whatever  source  derived,  in- 
cluding (but  not  limited  to)  the  following  items:  (1)  Compensation  for 
services,  including  fees,  commissions  and  similar  items". 

A  member  of  a  religious  order  who  is  employed  as  a  public  school  teacher 
by  a  county  school  board  earns  compensation  for  his  personal  services 
rendered  in  such  capacity,  and  it  becomes  the  obligation  of  the  employer 
to  make  such  compensation  to  such  individual,  or  for  his  account,  in  return 
for  his  personal  services  in  accordance  with  the  employment  contract.  Such 
compensation  paid  to  such  employee  is  income  to  such  employee  within  the 
above  quoted  definitions  notwithstanding  the  fact  that  the  employee  may 
choose  to  give  away  all  or  a  portion  of  such  income.  Since  there  is  no 
provision  in  the  revenue  laws  of  North  Carolina  which  would  exempt  a 
member  of  a  religious  order  from  payment  of  State  income  tax  on  income 
arned  by  such  member  through  personal  services  rendered  by  him  as 
a  public  school  teacher  pursuant  to  his  employment  contract,  and  since 
there  is  no  exemption  or  exclusion  of  such  income  so  earned  from  the 
definition  of  gross  income,  such  member  is  liable  for  payment  of  the 
income  tax  imposed  upon  him  with  respect  to  such  income  by  the  State 
of  North  Carolina. 

Robert   Morgan,    Attorney    General 
I.    Beverly    Lake,    Jr., 
Assistant  Attorney  General 

29  January  1969 

Subject:  Taxation;    Inheritance    Tax;    Exemptions;    Child 

Requested  by:      Honorable  Ivie  L.  Clayton 
Commissioner  of  Revenue 

Question:  Is  an  adopted  child  entitled  to  the  $5,000  inheritance  tax 

exemption  provided  to  a  "child"  by  G.S.  105-4  (b). 

Conclusion:  An  adopted  child  is  entitled  to  the  $5,000  inheritance  tax 

exemption  provided  to  a  "child"  by  G.S.  105-4  (b). 

"A  child  adopted  by  the  decedent  in  conformity  with  the  laws  of  this 
State  or  of  any  of  the  United  States,  or  of  any  foreign  kingdom  or  nation," 
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is  by  the  provisions  of  G.S.  105-4 (b)  determined  to  be  a  Class  A  bene- 
ficiary for  inheritance  tax  purposes,  together  with  lineal  issue,  lineal 
ancestors,  spouses  and  stepchildren.  G.S.  105-4  (b)  grants  an  exemption  of 
$5,000  to  "each  child  under  twenty-one  years  of  age  and  each  child  twenty- 
one  years  of  age  or  older,  who  is  mentally  incapacitated,  or  by  reason 
of  physical  disability  is  unable  to  support  himself,  is  unmarried  and 
residing  with  the  decedent  in  his  home  at  the  time  of  such  decedent's  death, 
or  who  is  institutionalized  on  account  of  such  mental  incapacity  or  physical 
disability".  The  word  "child"  in  the  section  is  not  defined  either  to  include 
or  exclude  an  adopted  child,  but  G.S.  29-17(a),  dealing  with  succession 
by  an  adopted  child,  states  that  such  a  child  is  "entitled  by  succession 
to  any  property  by,  through  and  from  his  adoptive  parents  and  their 
heirs  the  same  as  if  he  were  the  natural  ligitimate  child  of  the  adoptive 
parents".  (Emphasis  added).  Further,  G.S.  48-23,  dealing  with  the  legal 
effect  of  a  final  order  of  adoption  provides  in  part:  "(1)  The  final  order 
forthwith  shall  establish  the  relationship  of  parent  and  child  between  the 
petitioners  and  child,  and  from  the  date  of  the  signing  of  the  final  order 
of  adoption,  the  child  shall  be  entitled  to  inherit  real  and  personal  property 
by,  through  and  from  the  adoptive  parents  in  accordance  with  the  statutes 
relating  to  intestate  succession.  An  adopted  child  shall  have  the  same  legal 
status,  including  all  rights  and  obligations  of  any  kind  whatsoever,  as 
he  would  have  had  if  he  were  horn  the  legitimate  child  of  the  adoptive 
parent  or  parents  at  the  date  of  the  signing  of  the  final  order  of  adoption, 
except  that  the  age  of  the  child  shall  be  computed  from  the  date  of  his 
actual  birth."  (Emphasis  added). 

It  is  my  opinion  that  an  adopted  child,  whose  right  to  inherit  is  the  "same 
as  if  he  were  the  natural  legitimate  child  of  the  adoptive  parents,"  and 
who  has  "the  same  legal  status  ...  as  if  he  were  born  the  legitimate  child 
of  the  adoptive  parent  or  parents"  is  a  "child"  as  that  term  is  used  in 
G.S.  105-4  and  is  therefore  entitled  to  the  same  inheritance  tax  exemption 
as  any  other  "child". 

Robert    Morgan,    Attorney    General 
Myron    C.    Banks, 
Assistant   Attorney   General 

4  March  1969 

Subject:  Taxation;   Inheritance  Tax;   Exemptions;   Grandchildren 

Requested  by:     Honorable  I.  L.  Clayton 
Commissioner  of  Revenue 

Question:  Are  grandchildren  who  are  beneficiaries  of  the  estate  of  a 

decedent  entitled  to  individual  $2,000  exemptions  for  in- 
heritance tax  purposes  where  the  parent  of  said  grand- 
children is  living  and  is  also  a  beneficiary  of  the  estate? 

Conclusion:  There   is  no  exemption   for  grandchildren   unless    (1)    the 

parent  is  deceased;  or  (2)  the  parent  is  living  but  does  not 
share    in    the    estate,    in    which    cases    the    grandchildren 
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share  pro  rata  the  single  exemption  of  their  parent;  or 
(3)  the  parent  is  living  and  shares  in  the  estate,  but  not 
to  the  full  extent  of  his  exemption,  in  which  case  the 
grandchildren  share  pro  rata  the  unused  portion  of  their 
parent's  exemption.  They  are  not  entitled  to  individual 
$2,000  exemptions  under  the  provisions  of  G.S.  105-4  (b). 

The  longstanding  administrative  interpretation  of  the  Commissioner  of 
Revenue  has  been,  in  cases  where  grandchildren  of  decedents  are  bene- 
ficiaries of  their  grandparent's  estate,  that  the  only  exemption  provided 
for  such  grandchildren  is  that  portion  of  their  parent's  exemption  which 
is  not  used  by  their  parent.  A  taxpayer  has  taken  exception  to  this  in- 
terpretation in  a  situation  where  the  parent  is  living  and  shares  in  the 
estate. 

G.S.  105-4 (b),  which  provides  for  certain  exemptions  for  inheritance  tax 
purposes,  reads  as  follows: 

"The  persons  mentioned  in  this  class  shall  be  entitled  to  the 
following  exemptions:  Widows,  ten  thousand  dollars  ($10,000) 
each  child  under  twenty-one  years  of  age  and  each  child  twenty-one 
years  of  age,  or  older,  who  is  mentally  incapacitated,  or  by  reason 
of  physical  disability  is  unable  to  support  himself,  is  unmarried 
and  residing  with  the  decedent  in  his  home  at  the  time  of  such 
decedent's  death,  or  who  is  then  institutionalized  on  account  of  such 
mental  incapacity  or  physical  disability  five  thousand  dollars 
($5,000)  ;  all  other  beneficiaries  mentioned  in  this  section,  two 
thousand  dollars  ($2,000)  each:  Provided,  a  grandchild  or  grand- 
children shall  be  allowed  the  single  exemption  or  pro  rata  part 
of  the  exemption  of  the  parent,  when  the  parent  of  any  one  grand- 
child or  group  of  grandchildren  is  deceased  or  when  the  parent  is 
living  and  does  not  share  in  the  estate:  Provided,  that  any  part 
of  the  exemption  not  applied  to  the  share  of  the  parent  may  be 
applied  to  the  share  of  a  grandchild  or  group  of  grandchildren 
of  such  parent.  The  same  rule  shall  apply  to  the  taking  under 
a  will,  and  also  in  the  case  of  a  specific  legacy  or  devise  .  .  .". 

There  are  two  provisos  following  the  language  "all  other  beneficiaries 
mentioned  in  this  section,  two  thousand  dollars  ($2,000)  each",  and  it  is 
the  meaning  and  effect  of  these  provisos  which  occasion  the  conflicting 
results  contended  for.  It  goes  without  saying,  then,  that  the  statute  is 
ambiguous,  and  repeated  reading  of  it  confirms  this  ambiguity. 

A  beginning  point  in  the  construction  of  any  statutory  exemption  is  the 
oft-quoted  rule  that  "taxation  is  the  rule  and  exemption  the  exception; 
exemptions  from  taxation  are  to  be  strictly  construed".  See  Benson  v. 
Johnston  County  (1936)  209  N.C.  751,  185  S.E.  6.  See  also  Isaacs  v.  Clayton 
(1967)  270  N.C.  424,  154  S.E.2d  532;  Hatteras  Yacht  Co.  v.  High  (1965) 
265  N.C.  653,  144  S.E.2d  821;  Redevelopment  Commission  v.  Guilford 
County  (1968)  1  N.C.  App.  514,  162  S.E.2d  108. 
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Further,  the  provisos  being-  ambiguous,  we  may  trace  their  legislative 
history  in  order  to  arrive  at  a  proper  interpretation.  Ingram  v.  Johnson 
(1963)  260  N.C.  697,  133  S.E.2d  662,  Great  American  Insurance  Co.  v. 
Johnson  (1962)  257  N.C.  367,  126  S.E.2d  92. 

The  progenitor  of  these  provisos  was  Chapter  201,  Section  6(2)  of  the 
Public  Laws  of  1913: 

The  same  persons  mentioned  in  this  class,  except  as  is  hereinafter 
otherwise  provided,  shall  be  entitled  to  an  exemption  of  two 
thousand  dollars  ($2,000.00)  each:  Provided,  grandchildren  shall 
be  allowed  only  the  single  exemption  of  the  child  they  represent: 

Thus,  in  1913,  grandchildren  could  only  claim  a  pro  rata  part  of  their 
parent's  exemption  and  then  only  if  their  parent  was  deceased  and  only 
if  their  grandparent  died  intestate  (since  they  would  not  "represent"  a 
parent  unless  the  parent  were  deceased  and  since,  if  the  property  passed 
by  will,  they  would  take  in  their  own  right  and  not  by  representation). 

In  1915,  the  provision  read  as  follows: 

The  persons  mentioned  in  this  class  shall  be  entitled  to  the 
following  exemptions:  Widows,  ten  thousand  dollars;  all  other 
beneficiaries  mentioned  in  this  section,  two  thousand  dollars 
each:  provided,  grandchildren  shall  be  allowed  the  single  exemp- 
tion of  the  child  they  represent.  N.C.   Pub.   L.   1915,  c.  285,  s.  6. 

It  can  readily  be  seen  that  the  Legislature  dropped  the  word  "only"  which 
followed  the  word  "allowed"  in  the  1913  act.  It  is  equally  clear  that  the 
meaning  of  the  section  was  not  changed  by  the  Legislature's  deleting  "only" 
as  being  superfluous.  As  changed,  the  section  still  only  gave  grandchildren 
the  exemption  of  their  parent  and  then  only  if  the  parent  were  deceased 
and  the  grandparent  died  intestate. 

The  proviso  was  changed  again  in  1919  to  permit  grandchildren  to  take  a 
pro  rata  part  of  a  parent's  exemption  even  when  they,  the  grandchildren, 
took  by  will    (inartfully  drafted  as  "special  legacy  or  bequest"). 

The  1919   proviso  read:  '  ".' 

Provided,  grandchildren  shall  be  allowed  the  single  exemption  of 
the  child  they  represent,  and  in  case  of  specific  legacy  or  bequest 
the  proportion  of  exemption  to  which  they  would  be  entitled 
if  they  took  as  representatives  of  the  parent.  N.C.  Pub.  L.  1919, 
c.90,  S.6,  pgh.3. 

Therefore,  after  1919,  grandchildren  could  take  a  pro  rata  portion  of 
their  deceased  parent's  exemption  whether  they  took  by  intestacy  or  by 
"special  legacy  or  bequest". 

In  1923,  the  proviso  was  altered  to  make  it  clear  that  it  applied  to  every- 
thing passing  by  will  and  not  just  tu  special  legacies  or  bequests. 
The  1923  proviso  read : 

Provided,  a  grandchild  or  grandchildren  shall  be  allowed  the  single 
exemption  or  the  pro  rata  part  of  the  exemption  of  the  parent 
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which  he  or  they  represent;  and  the  same  rule  shall  apply  to  the 
taking-  under  a  will  and  also  in  case  of  specific  legacy  or  devise. 
N.C.  Pub.  L.  1923,  c.4,  s.6,  pgh.3. 

The  proviso  continued  substantially  unchanged  until  the  1937  legislative 
session,  when  it  was  re-written  into  substantially  the  same  form  as  it  is 
today. 

Bearing  in  mind  the  foregoing  rules  of  construction,  and  considering  the 
legislative  development  of  G.S.  105-4  (b)  since  1913,  it  seems  clear  that 
the  effect  of  the  first  proviso  is  to  deny  an  exemption  to  grandchildren 
unless  (1)  the  parent  is  deceased  or  (2)  the  parent  is  living  but  does 
not  share  in  his  deceased  parent's  estate,  in  which  cases  the  grandchildren 
share  pro  rata  in  the  single  exemption  of  their  parent.  The  rational  effect 
of  the  second  proviso  is  to  require  that,  in  a  situation  where  the  parent 
is  living  and  shares  in  the  estate  of  his  deceased  parent,  but  not  to  the 
full  extent  of  his  exemption,  the  grandchildren  share  pro  rata  the  unused 
portion  of  their  parent's  exemption.  The  two  provisos  therefore  cover  every 
instance  in  which  a  grandchild  shares  in  the  estate  of  a  grandparent,  and 
being  entitled  either  to  take  no  exemption,  or  to  take  all  or  a  pro  rata 
portion  of  a  parent's  exemption,  is  not  entitled  to  take  an  individual 
$2,000  exemption  as  one  of  the  "other  beneficiaries"  mentioned  in  G.S. 
105-4 (b). 

The  taxpayer  has  correctly  invited  attention  to  an  unusual  result  arising 
from  this  construction,  by  pointing  out  that  where  an  individual  dies  leav- 
ing property  to  his  father  and  grandfather,  and  to  his  son  and  grandson, 
the  father  and  grandfather  each  would  have  a  $2,000  exemption  but  the  son 
and  grandson  would  have  no  more  than  a  $2,000  exemption  between  them. 
This  is  an  unusual,  though  not  impossible,  example,  since  it  encompasses  five 
living  generations  including  a  great-great  grandfather.  It  is  not  nearly  as 
generations  including  a  great-great  grandfather.  It  is  not  nearly  as 
anomalous  a  result,  however,  as  one  which  would  prevail  if  the  taxpayer's 
contentions  were  correct,  for  then  (1)  a  grandchild  whose  parent  was 
deceased  could  share  only  pro  rata  with  his  siblings  in  his  parent's  exemp- 
tion; (2)  a  grandchild  whose  parent,  though  living,  did  not  share  in  the 
estate  could  share  only  pro  rata  with  his  siblings  in  his  parent's  exemption; 
and  (3)  a  grandchild  whose  parent,  though  living,  shared  in  the  estate 
but  not  to  the  full  extent  of  his  exemption,  could  share  only  pro  rata 
with  his  siblings  in  the  unused  portion  of  his  parent's  exemption;  but  if 
the  parent  were  living  and  took  his  full  share,  each  grandchild  would  take 
a  $2,000  exemption  in  his  own  right.  This  interpretation  would  penalize 
grandchildren  whose  parents  are  deceased  or  who  take  less  than  $2,000 
from  an  ancestor's  estate,  and  reward  g-randchildren  whose  parents  are 
living  and  take  more  than  $2,000,  a  result  neither  intended  nor  required 
by  the  language  of  the  statute. 

Robert    Morgan,    Attorney    General 
Myron    C.    Banks, 
Assistant  Attorney  General 
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27  November  1968 

Subject:  Taxation;  Inheritance  Tax;  Gift  Tax;  Gifts  to  The  North 

Carolina  Museum  of  Art 

Requested  by:     Honorable  Robert  Lee  Humber,  Chairman 
Board  of  Trustees 
The  North  Carolina  Museum  of  Art 

Conclusion:  The  gift  of  paintings  and  other  works  of  art  by  a  non- 

resident to  the  North  Carolina  Museum  of  Art  is  not  sub- 
ject to  gift  tax  or  inheritance  tax. 

You  have  requested  my  opinion  as  to  the  State  and  Federal  tax  con- 
sequences of  the  transaction   set  forth  below. 

A  resident  of  the  State  of  Now  York  desires  to  give  certain  paintings  and 
other  works  of  art  to  The  North  Carolina  Museum  of  Art.  The  prospective 
donor  desires  to  retain  these  valuable  works  in  her  home  for  the  term  of 
her  natural  life. 

The  North  Carolina  Museum  of  Art  is  established  as  an  agency  of  the 
State  of  North  Carolina  by  North  Carolina  General  Statute  §140-1  which 
reads  as  follows: 

"Agency  of  State;  functions. — The  North  Carolina  Museum  of  Art 
is  an  agency  of  the  State  of  North  Carolina.  The  functions  of 
the  North  Carolina  Museum  of  Art  shall  be  to  acquire,  preserve, 
and  exhibit  works  of  art  for  the  education  and  enjoyment  of  the 
people  of  the  State,  and  to  conduct  programs  of  education,  research, 
and  publication  designed  to  encourage  an  interest  in  and  an 
appreciation  of  art  on  the  part  of  the  people  of  the  State." 

N.C.  G.S.  §105-3  provides  inter  alia  that  the  following  property  is  exempt 
from  the  North  Carolina  Inheritance  Tax: 

"Property  passing  to  or  for  the  use  of  the  State  of  North  Caro- 
lina, or  to  or  for  the  use  of  municipal  corporations  within  the 
State  or  other  political  subdivisions  thereof,  for  exclusively  public 
purposes." 

N.C.  G.S.  §105-188  after  levying  a  tax  upon  gifts  of  property  provides  that 
said  tax  "shall  not  apply  to  so  much  of  said  property  as  shall  so  pass  exclu- 
sively:   (1)    For  state,  county  or  municipal  purposes  within  this  State;". 

Based  upon  these  statutes,  it  is  my  opinion  that  the  gift  would  be  exempt 
from  North  Carolina  taxes  regardless  of  whether  the  transaction  should  be 
treated  as  an  inter  vivos  gift  or  a  testamentary  bequest,  since  it  is  a  gift 
to  the  State  of  North  Carolina. 

The  New  York  tax  laws  exempt  from  the  inheritance  tax  "transfers  of 
property  to  or  for  the  use  of  .  .  .  the  United  States,  or  any  state  or 
political  subdivision  thereof  for  exclusively  public  purposes."  CCH,  Inh., 
Est.  and  Gift  Tax  Serv.,  111310.  New  York  does  not  have  a  gift  tax  law. 
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CCH  Inh.  Est.  and  Gift  Tax  Serv.,  112600.  Therefore,  the  gift  would  not 
be  subject  to  either  gift  or  inheritance  tax  by  the  State  of  New  York. 

I  have  conferred  with  Mr.  Robert  Freeman  of  the  Estate  Tax  Division  of 
the  United  States  Internal  Revenue  Service,  Raleigh,  North  Carolina,  with 
regard  to  this  matter  and  he  advises  that  the  transaction  is  likewise 
exempt  from  federal  gift  and  estate  taxes. 

In  summary,  I  am  of  the  opinion  that  the  gift  contemplated  would  be 
exempt  from  inheritance  and  gift  taxes  in  North  Carolina  and  New  York; 
and  that  it  would  also  be  exempt  from  federal  estate  and  gift  taxes. 

T.    W.    Bruton,    Attorney   General 

Robert   L.   Gunn, 

Assistant  Attorney   General 


16  December  1968 

Subject:  Taxation;   Inheritance  Tax;   Tenants  by  Entireties 

Requested  by:      Mr.  Lawrence  Diamond 
Attorney  at  Law 

Conclusion:  Where  real   property  is   held  by  tenants  by   the   entirety, 

the    surviving    tenant    is    taxable    on    one-half    the    value 
thereof. 

I  have  your  letter  of  December  13,  1968,  which  reads  in  pertinent  part  as 
follows : 

"I  am  taking  the  liberty  of  inquiring  concerning  the  law  of  North 
Carolina  with  respect  to  a  decedent's  interest  in  real  estate. 

"The  property  was  owned  in  the  name  of  a  hubsand  and  wife  and 
the  wife  has  since  died.  Under  the  law  of  this  State,  we  regard 
this  interest  in  the  property  as  an  estate  by  the  entirety  and  the 
survivor  automatically  acquires  the  entire  interest  in  the  property 
without  being  subject  to  an  estate  tax.  I  should  like  to  know  if 
this  law  prevails  in  the  State  of  North  Carolina." 

Under  the  North  Carolina  inheritance  tax  laws,  one-half  the  value  of  the 
property  passing  as  entireties  property  is  subject  to  the  North  Carolina 
Inheritance  Tax.  G.S.  105-2(7). 

T.    W.    Bruton,    Attorney   General 

Robert  L.  Gunn, 

Assistant  Attorney  General 


15  October  1969 

Subject:  Taxation;    Intangibles    Tax;    Account    Receivable;    Corpo- 

rations Reporting  Income  on  Fiscal  Year  Basis;  Dissolved 
Corporations;    Date  of  Levy 
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Kequested  by:     Mr.  Allen  Paschal,  Director 
Intangibles  Tax  Division 
North  Carolina  Department  of  Revenue 

Question:  Does  G.S.  105-201  require  a  fiscal  year  corporate  taxpayer 

to  pay  intangibles  tax  upon  accounts  receivable  owned  by 
the  corporation  on  the  last  day  of  its  fiscal  year,  when  prior 
to  the  following  31  December  the  corporation  has  ceased 
to  exist. 

Conclusion:  A  corporate  taxpayer  which  has  reported  its  income  on  a 

fiscal  year  basis  is  not  required  to  pay  intangibles  tax 
upon  accounts  receivable  owned  by  it  on  the  last  day  of 
its  fiscal  year  when  prior  to  the  following  31  December  the 
corporation  has  ceased  to  exist. 

X  Corporation,  a  domestic  corporation,  has  a  fiscal  year  ending  31  March 
1966.  On  that  date  its  accounts  receivable  amount  to  $100,000.  On  1  July 
1966,  it  files  Articles  of  Dissolution  pursuant  to  G.S.  55-117.  Thereafter, 
it  liquidates,  distributing  its  remaining  assets  to  its  shareholders.  On  1 
December  1966,  the  corporation  files  its  Certificate  of  Completed  Liquidation. 

G.S.  105-201  provides  in  part: 

"All  accounts  receivable  on  December  thirty-first  of  each  year, 
having  a  business,  commercial  or  taxable  situs  in  this  State,  shall 
be  subject  to  an  annual  tax,  which  is  hereby  levied,  of  twenty-five 
cents  (25(;')  on  every  one  hundred  dollars  ($100)  of  the  face 
value  of  such  accounts  receivable,  except  that  taxpayers  reporting 
on  a  fiscal  year  basis  for  income  tax  purposes  under  the  provisions 
of  article  4  shall  report  accounts  receivable  on  the  last  day  of 
such  fiscal  year  ending  during  the  year  prior  to  that  December 
31  as  of  which  such  property  would  otherwise  be  reported  .   .  ." 

The  question  is  whether  G.S.  105-201  requires  the  payment  of  an  intangibles 
tax  upon  the  accounts  receivable  owned  by  the  fiscal  year  corporation  on 
31  March  1966,  although  as  of  31  December  1966  it  has  ceased  to  exist, 
as  provided  under  G.S.  55-117 (b). 

G.S.  105-201  appears  to  levy  a  tax  upon  accounts  receivable  which  have  a 
business,  commercial  or  taxable  situs  on  31  December  but  requires  tax- 
payers who  have  reported  for  income  tax  purposes  on  a  fiscal  year  basis 
to  use  the  value  of  their  receivables  on  that  date  as  the  value  upon  which 
the  tax  is  placed,  rather  than  the  value  of  receivables  actually  held  on 
31  December.  Undoubtedly,  this  provision  was  made  for  the  convenience  of 
such  taxpayers.  That  31  December  is  the  date  of  the  levy  is  further  indi- 
cated by  the  fact  that  that  is  the  date  on  which  the  lien  for  taxes  attaches 
(G.S.  105-206)  and  is  referred  to  by  strong  implication  in  G.S.  105-211  as 
the  "taxable  date".  Since  that  appears  to  be  the  case,  we  must  look  to 
see  whether  the  receivables  have  a  situs  in  North  Carolina  on  31  December 
1966. 
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The  owner  of  an  intangible  is  taxable  upon  it  in  the  state  of  his  domicile. 
Fidelity  &  Columbia  Trust  Co.  v.  Louisville,  (1917)  245  U.S.  54,  38  S.  Ct.  40. 
And  a  domestic  corporation  is  the  same  as  a  domiciliary.  Newark  Fire  In- 
surance Co.  V.  State  Board  of  Tax  Appeals,  (1939)  307  U.S.  313,  59  S.  Ct. 
918;  Virginia  v.  Imperial  Coal  Sales  Co.,  Inc.,  (1934)  293  U.S.  15,  55  S. 
Ct.  12;  Cream  of  Wheat  v.  Grand  Forks,  (1920)  253  U.S.  325,  40  S.  Ct.  558. 

Thus,  the  domicile  of  the  corporation  on  31  December  1966  fixes  the  situs 
of  its  accounts  receivable,  and  a  corporation  which  has  ceased  to  exist 
before  31  December  cannot  be  said  to  be  domiciled  in  North  Carolina. 
Thus,  its  accounts  receivable  as  of  31  March  1966  cannot  be  said  to  have 
a  situs  here  on  31  December  1966. 

Two  additional  observations  must  be  made,  however.  If  the  dissolved  cor- 
poration has  not  divested  itself  of  all  of  its  receivables  on  31  December 
1966,  it  continues  to  exist  for  the  purpose  of  completing  its  liquidation 
(G.S.  105-114 (f))  and  would  therefore  be  liable  for  the  tax.  And  if  it  has 
merely  filed  its  Articles  of  Dissolution  but  has  not  filed  its  Certificate  of 
Completed  Liquidation  by  31  December  1966,  it  has  not  ceased  to  exist 
and  is  liable  for  the  tax. 

Robert    Morgan,    Attorney    General 
Myron   C.   Banks, 
Assistant  Attorney  General 

19  December  1969 

Subject:  Taxation;    Intangibles   Tax;    Accounts   Receivable;    Trans- 

fers Between   Parent  and  Subsidiary  Corporations 

Requested  by:      Frank  S.  Goodrum,  Jr.,  Assistant  Director 
Intangibles  Tax  Division 
North  Carolina  Department  of  Revenue 

Question:  Are    accounts    receivable    subject    to    the    intangibles    tax  j 

when  they   arise   from   credit  sales  made   in  corporation's 
North   Carolina  department  stores  but  are  sold  before  31  \ 
December  to  corporation's  wholly-owned  foreign  subsidiary?  | 

Conclusion:  Where  corporation  makes  credit  sales  at  its  North  Caro- 

lina department  stores  and  before  31  December  sells  the 
accounts  receivable  arising  therefrom  to  its  wholly-owned 
foreign  subsidiary,  such  accounts  receivable  have  a  tax- 
able situs  in  North  Carolina  and  are  subject  to  the  in- 
tangibles tax. 

J.  C.  Penney  Company,  Inc.  (hereinafter  called  Penney)  is  a  Delaware 
corporation  which  operates  a  number  of  department  stores  in  North  Caro- 
lina. All  credit  sales  made  these  stores  in  North  Carolina  are  made  in 
accordance  with  credit  approved  by  Penney's  regional  credit  manager  in 
Atlanta,  Georgia.  The  resulting  accounts  receivable  are  maintained  and 
controlled  in  the  Atlanta  regional  credit  office,   and  monthly  billings  and 
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delinquent  customer  accounts  are  processed  by  that  office.  After  a  credit 
sale  is  made  in  North  Carolina,  the  store  making  the  sale  performs  no 
other  function  in  servicing  the  account,  except  that  customer  payments 
may  be  accepted  by  the  store.  Such  payments  are  then  transmitted  to  the 
regional  credit  office  which  services  the  account.  Credit  sales,  like  cash 
sales,  are  made  at  stores  from  stocks  of  merchandise  maintained  there. 

All  accounts  receivable  "having  a  business,  commercial  or  taxable  situs 
in  this  State"  are  subject  to  the  intangibles  tax  (G.S.  105-201),  and  G.S. 
105-206  expressly  provides  that  every  corporation,  foreign  and  domestic, 
engaged  in  this  State  in  dealing  in  or  handling  any  of  the  intangible 
property  subject  to  tax,  shall  be  deemed  to  be  doing  business  in  this  State 
for  the  purposes  of  the  Intangibles  Tax  Article  (Article  7,  Chapter  105 
of  the  General  Statutes),  and  further  provides  that  such  intangible  prop- 
erty "acquired  in  the  conduct  of  such  business  in  this  State,  and  outstanding 
on  December  31,  shall  be  deemed  to  have  a  situs  in  this  State  and  subject 
to  the  tax  .  .  ." 

Upon  the  facts  thus  far  stated,  it  appears  clearly  that  Penney  is  subject 
to  the  intangibles  tax  upon  accounts  receivable  acquired  through  credit 
sales  made  in  North  Carolina,  according  to  the  express  proviso  of  the 
statute.  In  addition,  several  theories  of  taxation  support  this  conclusion: 

(1)  business  situs:  Mecklenburg  County  v.  Sterchi  Bros.  Stores 
(1936)  210  N.C.  79,  185  S.E.  454;  Redmond  v.  Commissioners 
(1882)    87  N.C.   122; 

(2)  accounts  arising  from  goods  sold  and  delivered  from  instate 
stock  of  goods:  Parke-Davis  Co.  v.  Atlanta  (1946)  200  Ga.  296, 
3   S.E.2d   773; 

(3)  location  of  debtor  in  state:  Liverpool  &  London  &  Globe  Ins. 
Co.  V.  Bd.  of  Assessors  (1911)  221  U.S.  346,  31  S.  Ct.  550; 
Colgate-Palmolive-Peet  Co.  v.  Davis  (1943)  196  Ga.  681,  27 
S.E.2d  326;  Bristol  v.  Washington  (1900)  177  U.S.  133,  20 
S.  Ct.  585. 

However,  additional  circumstances  must  be  considered.  Since  April  1964, 
Penney  has  financed  its  credit  operations  by  selling  its  accounts  receivable 
to  J.  C.  Penney  Financial  Corporation  (hereinafter  called  Financial),  a 
wholly  owned  subsidiary  Delaware  corporation.  It  appears  that  Financial's 
only  association  with  North  Carolina  is  its  acquisition  of  receivables  which 
derive  from  credit  sales  made  here.  The  "sales"  of  receivables  by  Penney 
to  its  wholly  owned  subsidiary,  Financial,  is  without  recourse.  Each  month 
there  is  a  settlement  between  Penney  and  Financial.  Penney  remits  collec- 
tions from  customers  and  "sells"  new  accounts  to  Financial.  Financial  pays 
Penney  for  these  accounts  after  retaining  5*/^  as  protection  against  bad 
accounts.  The  question  remaining  is,  then,  whether  those  accounts  arising 
from  North  Carolina  credit  sales  which  are  transferred  to  Financial  remain 
subject  to  the  intangibles  tax  of  this  State. 

Again,  G.S.  105-206  appears  to  provide  the  answer.  It  provides  that  in- 
tangibles otherwise  subject  to  tax  shall  be  subject  to  tax  "notwithstanding 
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any  transfer  between  any  of  such  parties  and  notwithstanding  that  the 
same  may  be  kept  or  may  then  be  outside  of  this  State,  and  any  of  the 
intangible  property  defined  in  this  article  and  acquired  in  the  conduct  of 
any  business  carried  on  in  this  State  and/or  having  a  business,  commercial 
or  taxable  situs  in  this  State,  shall  be  subject  to  said  tax  and  returned  for 
taxation  by  the  owner  thereof  .  .  ." 

"Such  parties"  referred  to  above  means  those  entities  referred  to  in  G.S. 
105-206  and  includes  principals  and  agents,  and  parent  and  subsidiary  cor- 
porations. In  keeping  with  the  legislative  intent  expressed  in  the  statute, 
to  protect  "the  revenue  of  the  State  and  to  avoid  discrimination  and  prevent 
evasion  of  the  tax  imposed  by  this  Article",  G.S.  105-206  can  only  be 
interpreted  to  require  the  result  that  a  foreign  corporation  cannot  avoid 
the  North  Carolina  intangibles  tax  on  its  accounts  receivable  merely  by 
selling  its  accounts  to  its  parent  or  subsidiary  corporation.  Even  in  the 
absence  of  the  statute,  the  same  result  would  obtain: 

"Under  such  circumstances  when  the  parent  company  assumed  to 
enter  into  a  'contract'  with  the  plaintiff  it  was  merely  attempting 
to  contract  with  itself.  The  parent  was  certainly  in  a  position  to 
dictate  its  own  terms  when  contracting  with  a  contractor  which 
it  owns.  Such  a  'contract'  is  no  contract  at  all  for  we  must  recog- 
nize the  legal  principle  that  in  order  to  make  an  express  contract, 
there  must  be  the  assent  of  two  separate  independent  minds;  that 
no  man  can  effectually  make  a  contract  with  himself.  ! 

"In  the  instant  case  we  have  but  one  independent  mind,  and  that  '. 

is  the  mind  of  the  parent  corporation.  For  this  reason  the  alleged  \ 

'contract'  is  ineffectual  and  there  is  no  change  in  the  ownership  | 

of  the  receivables  alleged  to  have  been  assigned  pursuant  to  such  j 
'contract'."    Commercial    Credit    Co.    v.    O'Brien    115    Mont.    199, 

146  P.2d  637.  See  also  N.C.A.G.  Opinion  6/22/39,  A.  J.  Maxwell,  | 

Commissioner  of  Revenue;  Montana  A.  G.  Opinion  10/10/68,  John  ^ 

L.  Adams,  Jr.,  Yellowstone  County  Attorney.  ', 

Thus,  those  accounts  receivable  which  on  31  December  have  not  been 
transferred  to  Financial  are  taxable  to  Penney,  and  as  to  those  which  have  jj 
been  transferred  it  would  be  appropriate  to  propose  the  assessment  against  S 
"J.  C.  Penney  Company,  Inc.,  a  Delaware  Corporation  and  J.  C.  Penney  \ 
Financial  Corporation  a  Delaware  Corporation,  its  wholly  owned  and  con-  ; 
trolled  subsidiary."  ! 

^      ,  ,        Robert    Morgan,    Attorney    General       'j 

Myron   C.    Banks,  i 

Assistant  Attorney  General  i 


18  March  1969 

Subject:  Taxation;    Intangibles    Tax;    Escheat   of    Corporate    Divi- 

dends;  Application  of  Intangibles  Tax 

Requested  by:     Mr.    W.    Olin   Reed,    Secretary-Treasurer 
Atlantic  and  N.  C.  Railroad  Company 
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Questions:  (1)      Are   dividends   of   the   Atlantic   and    North    Carolina 

Railroad  Company  remaining  unclaimed  after  three  years 
subject  to   escheat? 

(2)  Is  the  North  Carolina  intangibles  tax  applicable  to 
funds  held  in  a  corporation's  account  and  subject  to 
escheats? 

Conclusions:  (1)  Dividends  of  the  Atlantic  and  North  Carolina  Rail- 
road Company  remaining  unclaimed  after  three  years  are 
subject  to  escheat  pursuant  to  G.S.  116-23. 

(2)  The  North  Carolina  intangibles  tax  is  applicable  to 
funds  held  by  a  bank  pursuant  to  G.S.  105-200  regardless 
of  the  fact  that  such  funds  are  subject  to  escheat. 

In  your  letter  of  March  14,  1969,  you  indicate  that  there  is  on  deposit  in 
the  Railroad  Company's  bank  several  thousand  dollars  for  dividends  owed 
to  the  Company's  shareholders  which  have  remained  unclaimed  since  1960. 
You  inquire  as  to  the  proper  disposition  of  these  funds. 

Pursuant  to  the  provisions  of  G.S.  116-23,  any  amounts  owed  stockholders 
for  three  years  or  more  should  be  paid  to  the  University.  The  provision 
of  G.S.  116-25  applies  only  to  unclaimed  salary,  wages  and  similar  com- 
pensation. The  clause  exempting  corporations  employing  less  than  twenty- 
five  persons  would  not  apply  to  dividend  payments. 

The  intangibles  tax  is  due  on  this  amount  pursuant  to  G.S.  105-200  which 
requires  a  payment  of  the  tax  on  bank  deposits,  whatever  their  purpose. 
This  is  a  debt  of  the  Company,  however,  and  may  not  be  charged  against 
the  dividend  funds  which  are  held  in  trust  for  the  rightful  owners. 

Robert  Morgan,  Attorney  General 
(Mrs.)    Christine  Y.  Denson, 
Staff  Attorney 


21  May  1969 
Subject: 

Requested  by; 
Question : 


Taxation;  Intangible  Tax;  Property  Held  by  Fiduciary  in 
This  State  for  Benefit  of  Nonresident;  Ratio  Factor  for 
Determining  Partial  Exemption  From  Tax 

Honorable  I.  L.  Clayton 
Commissioner  of  Revenue 

Whether  income  received  in  the  calendar  year  or  in  the 
fiscal  year  in  the  administration  of  a  trust  should  be  used 
as  the  ratio  factor  in  determining  under  G.S.  105-212  the 
portion  of  intangible  personal  property  held  by  a  fiduciary 
in  this  State  for  the  benefit  of  a  nonresident  which  should 
be  exempt  from  the  intangible  tax? 
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Conclusion:  The  actual  income  received  during  the  calendar  year  in  the 

administration  of  a  trust  must  be  used  as  the  ratio  factor 
in  determining  under  G.S.  105-212  the  portion  of  intangible 
personal  property  held  by  a  fiduciary  in  this  State  for  the 
benefit  of  a  nonresident  which  should  be  exempt  from  the 
intangibles  tax. 

G.S.  105-212  provides  in  pertinent  part  in  its  third  paragraph  as  follows: 

"If  any  intangible  personal  property  held  or  controlled  by  a 
fiduciary  domiciled  in  this  State  is  so  held  or  controlled  for  the 
benefit  of  a  nonresident  or  nonresidents,  or  for  the  benefit  of  any 
organization  exempt  under  this  section  from  the  tax  imposed  by 
this  article,  such  intangible  personal  property  shall  be  partially  or 
wholly  exempt  from  taxation  under  the  provisions  of  this  article  in 
the  ratio  which  the  net  income  distributed  or  distributable  to  such 
nonresident,  nonresidents  or  organization,  derived  from  such 
intangible  personal  property  during  the  calendar  year  for  which 
the  taxes  levied  by  this  article  are  imposed,  bears  to  the  entire 
net  income  derived  from  such  intangible  personal  property  during 
such  calendar  year." 

These  provisions  of  G.S.  105-212  specifically  stipulate  that  the  income 
derived  from  the  intangible  personal  property  administered  in  trust 
"during  the  calendar  year  for  which  the  taxes  levied  by  this  article  are 
imposed"  shall  be  the  ratio  factor  employed  in  determining  the  portion  of 
such  property  properly  exempt  from  taxation,  and  there  is  no  provision 
in  G.S.  105-212  and  no  authority  for  employment  of  the  income  derived 
during  the  fiscal  year  in  the  administration  of  a  trust  as  the  ratio  factor 
in  determining  the  portion  of  property  exempt  from  taxation. 

Robert    Morgan,    Attorney    General 
■  I.  Beverly  Lake,  Jr., 

Staff  Attorney 

11  September  1969 

Subject:  Taxation;    Poll   Tax;    Exemptions;    Disabled  Veterans 

Requested  by:      Mr.  John  R.  Parker 

Sampson  County  Attorney 

Question:  Does  the  poll  tax  exemption  provided  to  disabled  veterans 

extend  to  veterans  of  the  Vietnam  conflict? 

Conclusion:  Under  the  provisions  of  G.S.   165-44,  the  poll  tax  exemp- 

tion provided  to  disabled  veterans  has  been  extended  to 
veterans  of  the  Vietnam  conflict. 

G.S.  105-342  provides  that  "any  honorably  discharged  veteran  of  any  of 
the  wars  of  the  United  States,  now  a  resident  of,  and  subject  to  capitation 
or  poll  tax  in  this  State,  and  who  received  injuries  in  the  line  of  duty  in 
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the  military  service,  whether  compensable  or  not,  and  all  such  honorably 
discharged  veterans  that  have  been,  or  are  now,  receiving  compensation  from, 
the  federal  government  for  disability  of  service  connected  origin,  shall  be 
conclusively  considered  and  presumed  as  having  physical  infirmities  suffi- 
cient to  warrant  exemption  from  the  payment  of  the  capitation  or  poll 
tax  .  .  ."  (Emphasis  added)  While  the  statute  has  been  amended  expressly 
to  cover  veterans  of  World  War  II  and  Korea,  there  has  been  no  amend- 
ment to  extend  the  statute  to  veterans  of  the  Vietnam  conflict.  However, 
by  virtue  of  Chapter  720  of  the  Session  Laws  of  1969,  G.S.  165-44  was 
amended  by  adding  subsection  (b)  which  provides  "all  benefits  and 
privileges  now  granted  by  the  laws  of  this  State  to  veterans  of  World 
War  I,  World  War  II,  the  Korean  Conflict,  and  their  dependents  and  next 
of  kin  are  hereby  extended  and  granted  to  veterans  of  the  Vietnam  era 
and  their  dependents  and  next  of  kin." 

For  purposes  of  this  section,  the  term  "veterans  of  the  Vietnam  era" 
means  those  persons  serving  in  ther  armed  forces  of  the  United  States 
during  the  period  beginning  August  5,  1964,  and  ending  on  such  date  as 
shall  be  prescribed  by  Presidential  proclamation  or  concurrent  resolution 
of  the  Congress." 

It  would  appear  that  the  effect  of  the  recent  amendment  to  G.S.  165-44 
would  be  to  extend  the  exemption  provisions  of  G.S.  105-342  to  veterans 
of  the  Vietnam  conflict.  However,  it  should  be  noted  that  the  exemption  is 
not  automatic,  but  that  the  veteran  claiming  exemption  must  furnish 
proof  of  service  and  injury  to  his  Board  of  County  Commissioners,  as 
provided  under  the  terms  of  G.S.  105-343. 

Robert    Morgan,    Attorney    General 
Myron  C.  Banks, 
Assistant  Attorney  General 

2  October  1968 

Subject:  Taxation;   Privilege  License  Tax;  Automobiles;   Salvage 

Requested  by:     Mr.  Everette  L.  Doffermyre 
Dunn  Town  Attorney 

Conclusion:  When  a  taxpayer  purchases  virrecked  automobiles  for  the 

purpose  of  rebuilding  or  dismantling  them  and  selling  the 
parts  and  the  only  "junk"  which  he  handles  is  that  portion 
of  the  vehicles  left  after  all  the  useable  parts  have  been 
removed,  the  privilege  license  required  by  G.S.  105-89 (c) 
is  the  applicable  privilege  license.  If  the  taxpayer  pur- 
chases wrecked  automobiles  fit  for  no  purpose  except  as 
junk,  then  he  would  be  liable  for  the  license  levied  by  G.S. 
105-102. 

"I  would  appreciate  it  very  much  if  you  would  give  me  your 
opinion  as  to  what  kind  of  privilege  license  and/or  State  license 
are  required  under  the  following  set  of  facts. 
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"John  Doe  operates  a  used  car  sales  service  in  which  he  engages 
in  the  buying  and  re-selling  of  used  automobiles.  At  the  same 
time  and  on  the  same  location,  John  Doe  further  engages  in  the 
buying  and  selling  of  wrecked  automobiles  which  are  dismantled 
as  the  occasion  calls  for  and  the  salvaged  parts  re-sold  and  the 
remainder  of  the  refuge  is  disposed  of  for  whatever  value  that 
can  be  obtained- — sometimes  for  a  small  amount  and  sometimes 
given  away  for  the  mere  purpose  of  moving  it  from  the  premises. 

"I  am  interested  in  knowing  if  one  privilege  license  for  the  used 
car  sales  is  sufficient,  or  would  this  be  governed  under  the  Pro- 
visions Section  105-102  of  the  General  Statutes  of  North  Carolina. 
Your  opinion  in  this  matter  will  be  greatly  appreciated." 

It  is  difficult  to  ascertain  from  the  facts  given  in  your  letter  whether  the 
privilege  license  required  under  G.S.  105-89 (c)  is  sufficient.  If  the  taxpayer 
is  purchasing  wrecked  automobiles  for  the  purpose  of  rebuilding  or  dis- 
mantling them  and  selling  the  parts  and  the  only  "junk"  which  he  handles 
is  the  portion  of  the  vehicle  left  over  after  all  useable  parts  have  been 
removed,  then,  in  my  opinion,  the  license  procured  under  G.S.  105-89  (c) 
would  be  sufficient.  However,  if  the  taxpayer  purchases  wrecked  automo- 
biles which  are  fit  for  no  purpose  except  as  "junk",  then  he  would  also 
be  liable  for  the  tax  levied  by  G.S.  105-102. 

T.    W.    Bruton,   Attorney   General 
-.  Robert  L.  Gunn, 

Assistant  Attorney  General 


5  July  1968 
Subject: 


Taxation;    Privilege  License  Tax;   Cigarette  Vending  Ma- 
chines 


Requested  by:     Mr.  Henry  W.  Underbills,  Jr. 

Acting  City  Attorney,  Charlotte 

Conclusion:  (1)      A  vending  machine  operator  who  owns  stock  and  a 

machine  and  who  rents  space  from  a  location  owner  is 
a  retailer,  and  a  local  location  license  tax  may  not  be 
levied  if  he  also  pays  State  gross  receipts  tax. 

(2)  A  location  owner  who  owns  stock  of  cigarettes  and 
either  owns  or  rents  cigarette  vending  machine  is  a  re- 
tailer, and  is  not  required  to  pay  local  location  license 
tax  only  if  he  pays  State  gross  receipts  tax. 

(3)  A  location  owner  making  over-the-counter  sales  of 
tobacco  products  must  pay  local  location  license  tax  even 

I  if  gross  receipts   tax   is  being   paid   on   cigarette   vending 

machine  sales. 
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(4)  A  local  location  license  tax  upon  a  vending  machine 
operator  due  on  1  June  1968  is  not  barred  by  the  statute 
effective  1  July  1968  which  forbids  levy  of  location  license 
tax  where  the  vending  machine  operator  is  required  to  pay 
State  gross  receipts  tax. 

I  have  your  letter  of  28  June  1968  in  which  you  inquire  "Does  G.S.  105-65.1, 
as  amended  effective  1  July  1968,  prohibit  the  City  of  Charlotte  from 
collecting  a  privilege  license  tax  for  the  sale  of  tobacco  from  a  location 
owner  who  sells  the  tobacco  through  vending  machines?". 

Your  letter  indicates  that  the  City  of  Charlotte  imposes  a  location  license 
tax  of  $7.50  upon  "tobacco,  cigarette  and  cigar  dealers  at  retail  of  whole- 
sale". (Sec.  11-18  (305)  of  the  Charlotte  City  Code.)  G.S.  105-65.1  imposes 
a  distributor's  or  operator's  license  tax  of  $50  upon  distributors  or  operators 
of  five  or  more  cigarette  dispensers,  and  also,  a  gross  receipts  tax.  For 
distributors  or  operators  of  fewer  than  five  dispensers,  the  statute  imposes 
a  "per  machine"  tax  of  $5.  In  addition,  G.S.  105-84  imposes  a  location 
tax  upon  "every  person,  firm  or  corporation  engaged  in  the  business  of 
retailing  and /or  jobbing  cigarettes  .  .  .  and  authorizes  that  cities  and 
towns  may  levy  a  similar  tax  not  in  excess  of  that  levied  by  the  State." 
It  further  provides  that  the  tax  levied  under  this  section  shall  not  be 
levied  for  the  privilege  of  operating  cigarette  vending  machines  "against 
any  vending  machine  operator,  licensed  under  G.S.  105-65.1  and  required 
y      thereby  to  pay  a  gross  receipts  tax." 

It  appears  important  to  determine  what  the  relationship  between  the  loca- 
tion owner  and  the  vending  machine  operator  is.  If,  for  example,  you  have 
the  usual  situation  of  the  vending  machine  operator  performing  a  "com- 
plete service  operation"  whereby  he  owns  and  maintains  the  machine 
and  the  stock  of  merchandise,  and  collects  the  proceeds  of  sale,  paying 
to  the  location  owner  some  amount  as  rent  for  the  space,  he  is  both  a 
"distributor  or  operator"  for  the  purpose  of  paying  the  occupational  license 
tax,  and  a  gross  receipts  or  per  machine  tax,  and  is  a  retailer  for  the 
purpose  of  paying  the  location  tax.  Only  when  he  is  paying  a  gross 
receipts  tax  is  the  City  of  Charlotte  precluded  from  collecting  its  location 
tax  by  virtue  of  G.S.  105-84. 

On  the  other  hand,  if  the  location  owner  stocks  the  machine,  and  either 
owns  the  machine  or  collects  the  proceeds  of  sale  and  pays  the  owner  of 
the  vending  machine  rent  for  the  machine,  he  is  the  retailer  and  is  pre- 
cluded from  paying  the  local  tax  only  if  he  is  paying  the  State  gross 
receipts  tax,  which  is  probably  an  unlikely  circumstance. 

It  is  also  possible  that  the  location  owner  having  cigarette  vending  ma- 
chines in  his  establishment  also  makes  carton  sales,  or  sales  of  cigars  or 
other  tobacco  products.  In  that  case,  the  State  and  local  location  license 
tax  would  be  due  from  him,  even  if  it  were  also  due  from  the  vending 
machine  operator,  or  were  barred  because  such  operator  was  required  to 
pay  the  gross  receipts  tax  on  vending  machine  sales. 
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Finally,  as  it  applies  to  the  current  year,  it  is  necessary  to  know  whether, 
pursuant  to  G.S.  105-33 (c),  the  Charlotte  tax  becomes  due  on  1  June  or 
1  July.  For  instance,  if  the  tax  becomes  due  on  1  June,  it  is  my  opinion 
that  it  is  due  in  all  cases,  even  in  those  which  would  otherwise  have  been 
barred  by  payment  of  the  gross  receipts  tax,  since  that  provision  of  G.S. 
105-84  did  not  become  effective   until   1   July   1968. 

I  regret  the  very  broad  treatment  of  your  question,  and  if  you  find  that 
it  does  not  seem  applicable  to  the  specific  state  of  facts,  please  let  us  have 
all  the  details  and  this  office  will  be  glad  to  go  into  the  matter  again. 

'  T.  W.   Bruton,  Attorney  General 

Myron  C.  Banks, 
Assistant   Attorney   General 

3  September  1969  - 

Subject:  Taxation;   Privilege  License  Tax;    Cigarette  Vending  Ma- 

chines; City  and  Town  Tax  on  Cigarette  Vending  Machines 

Requested  by:     Mr.  Donald  E.  Gordon 

City  Tax  Collector,  Monroe 

Question:  Whether  cities  and  towns  can  impose  and  collect  a  tobacco 

or  privilege  license  tax  from  the  owner  or  operator  of  a 
business  whereby  cigarettes  are  sold  through  vending  ma- 
chines? 

Conclusion:  Cities    and    towns    cannot    legally    impose    and    collect    a 

tobacco  or  privilege  license  tax  from  the  owner  or  operator 
of  a  business  whereby  ciragettes  are  sold  through  vending 
machines. 

G.S.  105-84,  prior  to  July  1,  1966,  provided  in  pertinent  part  as  follows: 

"Every  person,  firm,  or  corporation  engaged  in  the  business  of 
retailing  and /or  jobbing  cigarettes,  cigars,  chewing  tobacco,  snuff, 
or  any  other  tobacco  products  shall  apply  for  and  obtain  from 
the  Commissioner  of  Revenue  a  State  license  for  the  privilege 
of  engaging  in  such  business,  .  .  .  Counties  shall  not  levy  any 
license  tax  on  the  business  taxed  under  this  section,  but  cities 
and  towns  may  levy  a  license  tax  not  in  excess  of  that  levied 
by  the  State." 

However,  the  1967  General  Assembly  passed  an  amendment  to  the  above 
section  of  the  General  Statutes  which  became  effective  July  1,  1968,  and 
which  added  a  new  paragraph  at  the  end  of  this  section.  This  new  para- 
graph provides  as  follows: 

"No  tax  shall  be  levied  under  this  section,  for  the  privilege  of 
operating  vending  machines  or  the  sale  of  any  commodity  through 
such  machines,  against  any  vending  machine  operator,  licensed 
under  G.S.  105-65.1  and  required  thereby  to  pay  a  gross  receipts 
tax." 
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G.S.  105-65.1  (a)  requires  every  person,  firm  or  corporation  engaged  in 
the  business  of  operating,  maintaining,  or  placing  on  location  anywhere 
within  the  State  merchandising,  dispensers,  including  cigarette  dispensers, 
to  be  licensed,  unless  such  person,  firm  or  corporation  operates  or  places 
on  location  less  than  five  machines  or  dispensers,  and  G.S.  105-65.1  (b) 
requires  every  distributor  or  operator  distributing,  maintaining,  or  oper- 
ating five  or  more  cigarette  dispensers  to  pay  a  gross  receipts  tax.  In 
addition  G.S.  105-65.1  (e)   provides  as  follows: 

'Counties,  cities  and  towns  shall  not  levy  or  collect  any  annual 
distributor's  or  operator's  occupational  license  levied  for  the  dis- 
tribution or  operation  of  any  of  the  dispensers  or  machines  de- 
scribed in  subsection  (a),  nor  any  per  dispenser  or  per  machine 
license  tax  for  any  machine  or  dispenser  described  in  subsections 
(a)  or  (b)  of  this  section,  nor  upon  the  sale  of  any  commodities 
through  such  machine  or  dispenser."    (Emphasis  added). 

Robert    Morgan,    Attorney    General 
I.   Beverly  Lake,  Jr., 
Staff  Attorney 

17  October  1968 

Subject:  Taxation;   Privilege  License  Tax;   Cities  and  Towns;   Col- 

lection Procedures 

Requested  by:     Mr.  Henry  C.  Strickland 
Attorney  at  Law 

Conclusion:  In    the    collection    of    delinquent    privilege    license    taxes 

assessed  by  a  city  or  town,  the  provisions  for  levy  upon 
and  sale  of  taxpayers'  property  are  those  set  forth  in 
G.S.    105-109  (d)    and    (e). 

I  have  your  letter  of  8  October  1968  in  which  you  state: 

"I  should  like  the  benefit  of  your  opinion  with  respect  to  the 
preferred  method  to  be  pursued  to  enable  Town  of  Angler,  my 
client,  to  effect  collection  of  annual  privilege  license  taxes  due  by 
non-resident  business  owners  who  operate  establishments  within 
our  Town. 

"Should  we  proceed  to  levy  upon  the  personal  property  of  such 
owners  located  within  the  Town  as  would  be  the  custom  for  the 
collection  of  taxes  on  personal  property  listed  in  the  Town  by 
such  non-resident  owners?" 

G.S.  105-385  provides  a  method  for  the  collection  of  taxes  out  of  the 
taxpayer's  personal  property.  Since  G.S.  105-372  defines  "taxes"  to  mean 
property  taxes  (other  than  upon  intangibles),  poll  taxes  and  dog  taxes, 
I  am  of  the  opinion  that  G.S.  105-385  has  no  application  to  the  collection 
of  delinquent  local  privilege  license  taxes.  However,  G.S.   105-109 (d)    and 
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(e)  sets  forth  the  procedure  for  collecting  said  taxes,  which  appears  to 
me  to  require  (1)  demand  upon  the  taxpayer,  (2)  furnishing  information 
to  the  Commissioner  of  Revenue  concerning  demand,  non-payment,  nature 
and  amount  of  tax,  reference  to  ordinance  under  which  it  is  levied,  amount 
of  any  penalties  and  interest  accrued,  (3)  a  Certificate  of  the  Commissioner 
of  Revenue  setting  forth  the  same  to  the  Sheriff  who  shall  then  levy  upon 
any  real  or  personal  property  of  the  taxpayer  and  sell  the  same. 

T.   W.   Bruton,   Attorney   General 
Myron  C.  Banks, 
Assistant  Attorney  General 

3  September  1969 

Subject:  Taxation;   Privilege  License  Tax;   Co-operative  Marketing 

Associations;   Dairies 

Requested  by:      Mr.  Frederick  J.  Sternberg 
Elon  College  Town  Attorney 

Question:  Whether  a  dairy   can  be   subjected   to   a  privilege  license 

tax  by  a  town  when  the  dairy  contends  it  is  a  co-operative 
association  exempt  from  such  tax  under  the  provisions 
of   G.S.   105-102.1? 

Conclusion:  A  dairy  may  operate  as  a  co-operative  association  and  as 

such  may  qualify  as  a  co-operative  marketing  association 
within  the  meaning  of  such  term  as  used  in  G.S.  105-102.1, 
and  when  a  dairy  so  qualifies  and  has  been  licensed  as 
co-operative  marketing  association  by  the  State,  as 
^  required  by  G.S.  105-102.1,  it  is  exempt  from  the  levy  by 

a  city  or  town  of  any  license  tax  upon  its  operations  of 
marketing  the  products  of  its  members  or  its  operations 
directly  related  thereto. 

G.S.   105-102.1  provides  in  pertinent  part  as  follows: 

"(a)  Every  co-operative  marketing  association  operating  solely 
for  the  purpose  of  marketing  the  products  of  its  members  or 
other  farmers,  which  operations  may  include  activities  which  are 
directly  related  to  such  m,arketing  activities,  and  turning  back  to 
them  the  proceeds  of  sales,  less  the  necessary  operating  expenses 
of  the  association,  including  interest  and  dividends  on  capital 
stock,  on  the  basis  of  the  quantity  of  product  furnished  by 
them,  .  .  .  shall  apply  for  and  obtain  from  the  Commissioner  of 
Revenue  a  State  license  for  the  privilege  of  engaging  in  such 
business  in  this  State,  and  shall  pay  for  such  license  an  annual 
tax  of  ten  dollars  ($10),  but  shall  not  be  required  to  pay  any 
other  tax  levied  by  the  provisions  of  this  article. 

(b)  Counties,  cities  and  towns  may  not  levy  any  license  tax  upon 
such  co-operative  marketing  associations  .  .  ."   (Emphasis  added) 
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The  particular  wording  of  the  above  statute  would  appear  to  show  a  legis- 
lative intent  that  in  order  to  qualify  for  the  exclusion  provided  in  sub- 
section (b)  a  co-operative  marketing  association  must  not  only  obtain  a 
State  license  but  also  must  operate  "solely  for  the  purpose  of  marketing 
the  products  of  its  members"  and  within  activities  directly  related  thereto, 
and  it  would  therefore  appear  that  if  any  co-operative  association  engages 
in  any  activity  or  activities  other  than  for  the  purpose  of  marketing  the 
products  of  its  members,  or  directly  related  thereto,  it  is  not  entitled  to 
the  exclusion  provided  in  G.S.  105-102.1  (b)  and  may  be  subjected  to  a 
privilege  license  tax  on  such  activity. 

Robert    Morgan,    Attorney    General 
I.  Beverly  Lake,  Jr., 
Staff  Attorney 


21  October  1969 

Subject:  Taxation;  Privilege  License  Tax;  Itinerant  Photographers' 

License;  License  Tax  by  City  Where  Photographs  Taken 
in  City  and  Negatives  Sent  Out-of-State  for  Development 
and  Return 

Requested  by:     Mr.  William  L  Thornton,  Jr. 
Greensboro  City  Attorney 

Question :  Whether   an   operation   by   an   itinerant   photographer,   as 

defined  in  G.S.  105-48.1,  whereby  photographs  are  taken 
in  a  city  in  North  Carolina  and  the  negatives  are  then  sent 
out  of  the  State  for  development  and  return  to  the  cus- 
tomers in  North  Carolina,  constitutes  interstate  commerce, 
and  if  so  may  the  city  impose  a  license  tax  upon  such 
photographer  under  the  provisions  of  G.S.  105-48.1  and 
require  a  bond  conditioned  upon  the  performance  of  such 
operation? 

Conclusion:  An    operation     whereby     photographs     are    taken    by     an 

itinerant  photographer  in  a  city  in  North  Carolina  and 
the  negatives  are  then  sent  out  of  the  State  for  develop- 
ment and  return  to  customers  in  North  Carolina  does  con- 
stitute interstate  commerce,  and  a  license  tax  imposed 
under  the  authority  of  G.S.  105-48.1  by  the  city  or  the 
State  upon  an  itinerant  photographer  engaged  in  such 
operation,  or  the  requirement  of  a  bond  conditioned  upon 
the  performance  of  such  operation,  would  constitute  an 
undue  or  discriminatory  burden  upon  interstate  commerce 
and  would  be  in  violation  of  the  Commerce  Clause  of  the 
Federal  Constitution. 

G.S.   105-48.1   provides  as  follows: 

"Itinerant    photographers,    their    agents    and    employees. —  (a)     It 
is  hereby  declared  that  it  is  in  the  public  interest  to  require  the 
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licensing  of  persons  practicing  the  profession  or  occupation  of  an 
itinerant  photographer  and  to  license  an  itinerant  photographer's 
employees,  agents  or  servants.  An  itinerant  photographer  is  de- 
fined to  be  a  person,  partnership  or  corporation  having  no  regu- 
larly established  place  of  business  in  this  State  who  personally 
or  through  officers,  employees,  agents  or  servants  goes  from 
town  to  town  or  from  place  to  place  within  a  town  other  than 
within  the  county  of  his  residence,  soliciting  the  making  of  photo- 
graphic pictures  or  reproductions  with  a  view  to  selling  the 
same  to  the  persons  solicited.  Unless  duly  licensed  as  hereinafter 
provided,  it  shall  be  unlawful  for  any  person  to  practice  as  an 
itinerant  photographer  in  this  State  and  it  shall  be  unlawful  for 
any  officer,  employee,  agent  or  servant  of  any  itinerant  photog- 
rapher to  engage  in  business  in  behalf  of  an  itinerant  photog- 
rapher. The  words  'regularly  established  place  of  business'  are 
defined  to  mean  a  place  of  business  open  to  the  public  at  least 
two  days  a  week  for  not  less  than  four  hours  daily  and  having 
one  or  more  persons  in  charge  thereof,  and  at  which  place  the 
same  person  has  the  intent  to  continue  in  business  for  at  least  six 
consecutive  months. 

(b)  Any  person  who  practices  the  profession  or  occupation  of 
an  itinerant  photographer  in  this  State,  whether  as  principal, 
officer,  employee,  agent  or  servant,  and  whether  engaged  in  solicit- 
ing or  in  one  or  more  of  the  operations  involved  in  the  making 
of  photographic  pictures  or  reproductions,  shall  obtain  a  license 
as  hereinafter  provided,  paying  therefor  an  annual  fee  of  one 
hundred  dollars  ($100).  All  the  provisions  of  the  Revenue  Act 
applicable  to  other  State  license  taxes  not  inconsistent  herewith 
shall  be  applicable  with  respect  to  the  license  tax  herein  provided. 

(c)  Counties,  cities  and  towns  may  levy  a  license  tax  on  each 
person  taxed  under  this  section  not  in  excess  of  that  levied  by  the 
State." 

In  the  case  of  State  v.  Mobley,  234  N.C.  55  (1951),  the  defendant  had  been 
charged  and  convicted  of  selling  coupons  while  taking  orders  for  photo- 
graphs without  having  filed  with  the  clerk  a  bond  as  required  by  a  section 
of  the  North  Carolina  General  Statutes  and  the  North  Carolina  Supreme 
Court  held  that  this  section  of  the  General  Statutes  was  repugnant  to  the 
Commerce  Clause  of  the  United  States  Constitution.  In  support  of  this 
decision  the  North  Carolina  Supreme  Court  cited  with  approval  the  United 
States  Supreme  Court  decision  in  the  case  of  Nippert  v.  Richmond,  327 
U.S.  416,  90  L.  Ed.  760,  and  the  New  Hampshire  case  of  Studio  v.  Ports- 
mouth, 95  N.H.  171,  59  A.  2d  475,  both  of  which  held  that  the  state 
license  taxes  invoiced  were  violative  of  the  Commerce  Clause.  In  the 
Mobley  case  the  Court  held  as  follows: 

"It  is  firmly  established  by  the  'drummer'  decisions  that  where 
an  order  is  solicited  by  an  agent  and  the  filling  of  the  order 
and    delivery    of    the    goods    require    their    transportation    from 
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one  state  to  another,  the  solicitation  transaction  is  one  of  inter- 
state commerce.  .  .  .  On  the  evidence  disclosed  by  this  record 
we  are  constrained  to  treat  the  out-of-state  activities  of  processing 
the  negatives  and  the  actual  making  of  the  photographs  of  suffi- 
cient importance  to  make  the  composite  transaction  one  of  inter- 
state commerce  ...  'If  the  only  thing  necessary  to  sustain  a 
state  tax  bearing  upon  interstate  commerce  were  to  discover  some 
local  incident  which  might  be  regarded  as  separate  and  distinct 
from  the  transaction  or  intercourse  which  is  the  commerce  itself 
and  then  to  lay  the  tax  on  that  incident,  all  interstate  commerce 
could  be  subjected  to  state  taxation  and  without  regard  to  the 
substantial  economic  effects  of  the  tax  upon  the  commerce.'  ...  In 
Studio  vs.  Portsmouth,  supra,  a  fixed-sum  license  tax  on  both 
the  solicitors  and  the  cameramen  was  challenged  as  being  vio- 
lative of  the  Commerce  Clause.  It  was  there  held,  with  the  Court 
citing  the  Nippert  case,  that  the  work  of  the  solictors,  as  well 
as  that  of  the  cameramen,  was  interstate  commerce,  and  the  tax 
statute  was  declared  inoperative  .  .  . 

"While  it  may  be  conceded  that  regulations  designed  to  prevent 
frauds  are  embraced  within  the  scope  of  the  police  power,  (citing 
authorities),  nevertheless  an  express  purpose  to  prevent  possible 
frauds  does  not  justify  state  legislation  which  really  goes  beyond 
the  legitimate  pale  of  regulation  and  interferes  with  the  free 
flow  of  interstate  commerce  ...  It  is  also  fundamental  that  a 
burden  imposed  upon  interstate  commerce  may  not  be  sustained 
simply  because  the  statute  imposing  it  applies  alike  to  the  people 
of  all  states,  including  the  people  of  the  state  enacting  such 
statute.  .  .  .  The  challenged  statute  is  an  innovation  in  the  field 
of  commercial  regulation  in  this  State.  It  singles  out  for  regula- 
tion one  branch  of  photography,  the  branch  which  gathers  its 
business  through  the  medium  of  canvassers  and  salesmen. 
.  .  .  The  fixed-sum  bonding  requirement,  in  failing  to  provide 
flexibility  in  reasonable  relation  to  the  volume  of  sales,  is  inherently 
discriminatory  and  unduly  burdensome  on  interstate  commerce, 
and  violative  of  the  principle  applied  in  Nippert  vs.  Richmond, 
supra.  .  .  .  The  principle  applied  in  the  Nippert  case  is  applicable 
here.  It  makes  no  material  difference  that  in  the  Nippert  case 
the  fixed-sum  burden  imposed  on  the  incident  of  solicitation  took  the 
form  of  a  license  tax.  .  .  ." 

Robert   Morgan,    Attorney    General 
I.  Bevery  Lake,  Jr., 
Assistant   Attorney   General 

24  February  1970 

Subject:  Taxation;  Privilege  License  Tax;  Levy  on  Newly-Annexed 

Territory 

Requested  by:     Mr.  Edwin  C.  Ipock 

Goldsboro  City  Attorney 
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Question:  Where  a  city  annexes  an  area  on  28  February  1970,  when 

may  privilege  license  taxes  be  levied  upon  business  located 
within  the  area? 

Conclusion:  Unless   annexation   occurs   between    1    June   and   30    June, 

and  the  municipal  privilege  license  tax  levy  is  effective 
on  1  June,  such  tax  may  only  be  levied  upon  businesses 
in  the  annexed  area  from  and  after  the  date  when  the  tax 
will  next  be  levied  upon  businesses  in  the  municipality 
generally.  It  would  not  be  proper  to  levy  the  tax  for  that 
portion  of  the  year  between  the  date  of  annexation  and 
the  next  date  of  levy. 

The  City  of  Goldsboro  recently  adopted  an  annexation  ordinance,  effec- 
tive 28  February  1970.  There  was,  prior  to  that  time  and  continuing 
in  effect,  an  ordinance  levying  certain  privilege  license  taxes  upon  various 
businesses,  trades  and  occupations  in  the  City,  which  taxes  are  levied  on 
1  June  of  each  succeeding  year. 

G.S.  105-453.17 (f)  provides  with  respect  to  taxes  affecting  newly-annexed 
territory : 

".  .  .  The  newly  annexed  territory  shall  be  subject  to  municipal 
taxes  levied  for  the  fiscal  year  following  the  effective  date  of 
annexation  ...  If  the  effective  date  of  annexation  falls  between 
June  1  and  June  30,  and  the  effective  date  of  the  privilege 
license  tax  ordinance  of  the  annexing  municipality  is  June  1,  then 
businesses  in  the  area  to  be  annexed  shall  be  liable  for  taxes 
imposed  in  such  ordinances  from  and  after  the  effective  date 
of  annexation." 

The  effect  of  the  above-quoted  portion  of  the  statute  appears  to  be  that, 
where  annexation  is  accomplished  on  28  February  1970,  municipal  privilege 
license  taxes  could  not  be  properly  levied  upon  businesses  in  the  newly- 
annexed  territory  until  the  effective  date  of  the  municipal  ordinance  levy- 
ing the  taxes  generally  on  1  June  1970.  However,  had  annexation  occurred 
on  15  June  1970,  the  tax  upon  businesses  in  the  newly-annexed  territory 
would  relate  back  to,  and  be  due  from  1  June  1970,  under  the  express 
provisions  of   G.S.   105-453.17  (f). 

Robert    Morgan,    Attorney    General 
-r  Myron    C.    Banks, 

Assistant   Attorney   General 

20  January  1970 

Subject:  Taxation;     Privilege     License     Tax;      Out-of-Town     Beer 

Wholesaler  Doing  Business  in  Town 

Requested  by :     Mrs.  Mary  W.  Moss 

Clerk  and  Tax  Collector 
Town  of  Creedmoor 
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Question:  May  a  municipality  impose  under  G.S.  160-56  a  privilege 

license  tax  upon  a  beer  wholesale  distributing  company 
which  does  not  have  its  principal  place  of  business  within 
the  municipality  but  which  distributes  beer  within  the 
municipality  by  soliciting  orders,  making  delivery  and  col- 
lecting thereon  in  one  operation  at  the  retail  outlet  or 
outlets  served  within  the  municipality? 

Conclusion:  A  municipality  may  impose  under  G.S.  160-56  a  privilege 

license  tax  upon  a  beer  wholesale  distributing  company 
which  does  not  have  its  principal  place  of  business  within 
the  municipality  but  which  distributes  beer  within  the 
municipality  by  soliciting  orders,  making  delivery  and  col- 
lecting thereon  in  one  operation  at  the  retail  outlet  or  out- 
lets served  within  the  municipality. 

G.S.  160-56  provides  that  municipalities  "may  annually  lay  a  tax  on  all 
trades,  professions  and  franchises  carried  on  or  enjoyed  within  the  city, 
unless  otherwise  provided  by  law".  G.S.  18-69,  relating  to  license  to  sell 
at  wholesale,  constitutes  a  limitation  on  the  general  authority  set  forth 
in  G.S.  160-56,  but  this  limitation  is  only  with  respect  to  municipalities 
in  which  the  principal  place  of  business  of  any  person,  firm  or  corporation 
taxed  is  located  and  with  respect  to  the  levy  of  tax  "on  account  of  delivery" 
of  a  product.  G.S.  18-69  provides  in  pertinent  part  as  follows: 

"No  county  shall  levy  a  tax  on  any  business  under  the  provisions 
of  this  section,  nor  shall  any  city  or  town,  in  which  any  person, 
firm,  corporation  or  association  taxed  hereunder  has  its  principal 
place  of  business  levy  and  collect  more  than  one-fourth  of  the 
State  tax  levied  under  this  section;  nor  shall  any  tax  be  levied 
or  collected  by  any  county,  city  or  town  on  account  of  delivery 
of  the  products,  beverages  or  articles  enumerated  in  §18-64." 

In  a  previous  opinion  of  this  office,  dated  March  25,  1957,  the  Attorney 
General  stated:  "This  office  has  long  taken  the  position  that  a  statutory 
limitation  on  the  general  power  contained  in  G.S.  160-56  must  specifically 
cover  the  particular  fact  situation  in  order  to  remove  it  from  the  general 
taxing  authority  of  G.S.  160-56.  Since  G.S.  18-69  does  not  specifically 
limit  the  right  of  a  municipality  to  impose  a  privilege  tax  on  a  beer 
wholesaler  doing  business  within  the  municipality  but  not  having  its  prin- 
cipal place  of  business  in  the  municipality,  it  has  been  the  position  of  this 
office  that  the  municipality  could  impose  such  a  tax."  This  opinion  further 
pointed  out  that  the  wholesaler  must  actually  be  "doing  business"  within 
the  corporate  limits  since  "merely  making  deliveries  does  not  constitute  do- 
ing business  within  the  municipality." 

The  North  Carolina  Supreme  Court  has  held  in  Hilton  vs.  Harris,  207  N.C. 
465,  177  S.E.  411,  that  the  activities  of  a  firm  headquartered  outside  the 
city  which  consisted  of  delivery  of  a  product  inside  the  city  to  customers 
solicited  by  its  salesman  who  collected  for  the  product  at  the  time  of 
delivery  constituted  a  trade  "carried  on  or  enjoyed  within  the  city".  The 
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Court  in  this  case  held  that  where  the  product  is  produced  is  immaterial, 
but  "where  it  is  sold  and  where  the  money  is  collected  is  where  the  business 
is  done  and  the  trade  carried  on."  Therefore,  a  municipality,  under  a 
charter  or  ordinance  drawn  pursuant  to  G.S.  160-56  as  interpreted  by 
the  Supreme  Court,  may  impose  a  privilege  license  tax,  without  regard 
to  the  limitation  contained  in  G.S.  18-69,  upon  a  wholesale  distributing 
company  which  does  not  have  its  principal  place  of  business  within  the 
municipality  but  which  distributes  its  product  therein  through  salesmen 
who  solicit  orders,  make  delivery  pursuant  thereto  and  collect  thereon  in 
one  operation  at  the  retail  outlet  or  outlets  served  within  the  municipality. 

Robert    Morgan,    Attorney    General 
I.  Bevery  Lake,  Jr., 
Assistant   Attorney   General 


16  April  1970 
Subject: 

Requested  by: 
Question: 


Taxation;  Privilege  License  Tax;  Penalties;  Applicability 
of  Penalty  Imposed  Under  G.S.  105-236(2)  to  Failure  to 
Obtain  Municipal  or  County  Privilege  License 

Mr.  Henry  W.  Underbill,  Jr. 
Charlotte  City  Attorney 

Whether  a  city  or  county  may  utilize  the  assessment  pro- 
visions of  G.S.  105-236(2),  which  prescribe  a  penalty  for 
failure  to  obtain  a  license  before  engaging  in  a  business, 
trade  or  profession,  and  thereby  impose  such  penalty  on 
'    ■  delinquent  applicants  for  a  city  or  county  privilege  license, 

„    .  ■  or  whether  such  provisions  are  available  only  to  the  North 

Carolina  Commissioner  of  Revenue  in  enforcing  The 
Revenue  Act? 

Conclusion:  The   assessment  provisions  of   G.S.    105-236(2)    are   avail- 

able only  to  the  North  Carolina  Commissioner  of  Revenue 
in  his  enforcement  of  the  license  taxes  imposed  by  the 
State  under  Schedule  B  of  The  Revenue  Act,  and  a  city 
or  county  may  not  assess  a  penalty  for  failure  to  comply 
with  its  own  license  taxes  under  the  authority  or  pro- 
visions of  G.S.   105-236(2). 

G.S.  105-236(2)  is  a  part  of  Schedule  J,  Article  9,  of  Subchapter  I  (The 
Revenue  Act) ,  which  Schedule  provides  and  makes  available  to  the  Com- 
missioner of  Revenue  general  administrative  procedures,  powers  and 
remedies  to  assist  him  in  the  enforcement  and  administration  of  the  revenue 
laws  and  taxes  enacted  and  imposed  by  the  State  under  Subchapter  L  With 
respect  to  Subchapter  I,  G.S.  105-1  provides  in  part: 

"The  purpose  of  this  subchapter  shall  be  to  raise  and  provide 
revenue  for  the  necessary  uses  and  purposes  of  the  government 
and  State  of  North  Carolina  .  .  ." 
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In  imposing  the  penalty  or  assessment  of  additional  tax  in  subsection  (2), 
G.S.   105-236  provides: 

"Except  as  otherwise  provided  in  this  subchapter,  and  subject  to 
the  provisions  of  G.S.  105-237,  the  follovi^ing  penalties  shall  be 
applicable:"  (Emphasis  added). 

G.S.  105-237  gives  the  Commissioner  of  Revenue  discretion  over  penalties 
and  provides: 

"The  Commissioner  of  Revenue  shall  have  power,  upon  making  a 
record  of  his  reasons  therefor,  to  reduce  or  waive  any  penalties 
provided  for  in  this  subchapter,  except  the  penalty  provided  in 
§105-236  relating  to  unpaid  checks." 

Thus  G.S.  105-236(2),  when  construed  in  light  of  G.S.  105-237,  relates  only 
to  the  assessment  of  an  additional  State  tax  or  penalty  over  which  only 
the  Commissioner  of  Revenue  shall  have  control.  G.S.  105-236(2)  provides 
for  the  assessment  of  an  additional  tax  "for  failure  to  obtain  a  license 
before  engaging  in  a  business,  trade  or  profession  for  which  a  license  is 
required".  This  provision  relates  directly  to  the  Schedule  B  license  taxes 
referred  to  in  G.S.  105-33  which  provides  m  part: 

"(a)  Taxes  in  this  article  or  schedule  shall  be  imposed  as  State 
license  taxes  for  the  privilege  of  carrying  on  the  business,  exer- 
cising the  privilege,  or  doing  the  act  named  .  .  ." 

In  construing  G.S.  105-33,  the  Attorney  General  in  opinion  dated  May  2, 
1950,  stated: 

"Municipalities  do  not  levy  or  collect  any  taxes  under  Schedule  B 
of  the  Revenue  Act.  With  respect  to  municipalities.  Schedule  B 
of  the  Revenue  Act  merely  places  limitations  upon  the  amount  of 
taxes  which  a  municipality  may  exact  for  the  privilege  of  con- 
ducting a  particular  business,  trade,  oocupation  or  profession. 
The  municipal  tax  itself  is  levied  either  by  virtue  of  the  power 
contained  in  the  charter  of  the  municipality  or  a  special  act 
applicable  thereto  or  under  the  general  power  granted  to  munic- 
ipalities by  G.S.  160-56.  Subsection  (c)  of  G.S.  105-33  relates 
only  to  State  taxes  and  has  no  reference  to  privilege  license  taxes 
levied  by  municipalities." 

Similarly  G.S.  105-236(2)  relates  only  to  State  taxes  (Schedule  B  licenses 
taxes),  and  this  statute  thus  has  no  applicability  to  any  failure  to  comply 
with  a  municipal  or  county  tax  levy  or  to  any  failure  to  obtain  a  municipal 
or  county  privilege  license. 

Robert    Morgan,    Attorney    General 
I.  Beverly  Lake,  Jr., 
Assistant  Attorney  General 
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4  September  1969  '  "       ■ 

Subject:  Taxation;   Privilege  License  Tax;   Pinball  Machines;   Levy 

of  Tax  by  Town  on  Each  Machine 

Requested  by:     Mr.  Benton  H.  Walton,  III 
Chadbourn  Town  Attorney 

Question:  Whether  a  town  of  less  than   10,000  population  can  levy 

under  the  provisions  of  G.S.  105-66  a  license  tax  upon 
the  operation  of  pinball  machines  at  the  rate  of  $25  upon 
each  pinball  machine  operated  within  the  town? 

Conclusion:  A    town    of   less    than    10,000    population,    under    the    pro- 

visions of  G.S.    105-66,  may  not  levy   a  license  tax   upon 
the    operation   of   pinball    machines    in    excess    of    $10    per 
machine,   but   such    town   may   levy   a   license    tax   of    $10 
'    '  upon  each  pinball  machine  operated  within  the  town. 

G.S.  160-56  provides  that  municipalities  may  annually  levy  a  tax  "on 
all  trades,  professions  and  franchises  carried  on  or  enjoyed  within  the 
city,  unless  otherwise  provided  by  law",  and  this  general  power  to  levy  a 
tax  on  all  trades  has  been  held  to  include  "any  employment  or  business 
embarked  into  for  gain  or  profit".  Lenoir  Drug  Co.  v.  Lenoir,  160  N.C.  571, 
76  S.E.  480  (1912).  However,  the  extent  of  this  general  taxing  power  re- 
garding trades  is  limited  with  respect  to  the  operation  of  certain  amuse- 
ments, including  pinball  machines,  by  G.S.  105-66,  the  specific  statute  which 
levies  a  State  license  tax  on  certain  amusements,  and  which  provides  that 
cities  and  towns  may  also  levy  a  license  tax  on  the  operation  of  these 
amusements  but  "not  in  excess  of  that  levied  by  the  State."  The  State 
issues  a  license  and  levies  a  license  tax  under  G.S.  105-66  on  the  operation 
of  pinball  machines  which  are  coin  operated  machines  which  do  not  give 
free  games  or  other  thing  of  value  but  are  "designed  and  manufactured 
to  be  played  for  amusement  only  and  the  operation  of  which  depends  in 
part  upon  the  skill  of  the  player".  G.S.  14-306.  G.S.  105-66  provides  as 
follows : 

"§105-66.  Bagatelle  tables,  merry-go-rounds,  etc. —  (a)  Every  per- 
son, firm,  or  corporation  that  is  engaged  in  the  operation  of  a 
bagatelle  table,  merry-go-round  or  other  riding  device,  hobby  horse, 
switchback  railway,  shooting  gallery,  swimming  pool,  skating 
rink,  other  amusements  of  a  like  kind,  or  a  place  for  other  games 
or  play  with  or  without  name  (unless  used  solely  and  exclusively 
for  private  amusement  or  exercise),  at  a  permanent  location, 
shall  apply  for  and  procure  from  the  Commissioner  of  Revenue 
a  State  license  for  the  privilege  of  operating  such  objects  of 
amusement,  and  shall  pay  for  each  subject  enumerated  the  follow- 
ing tax: 

In  cities  or  towns  of  less  than  10,000  population  .  .  .  $10. 

In  cities  or  towns  of  10,000  population  and  over  .  .  .  $25. 
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(b)  The  tax  under  this  section  shall  not  apply  to  machines 
and  other  devices  licensed  under  §§105-64  and  105-65. 

(c)  Counties,  cities  or  towns  may  levy  a  license  tax  on  the 
business  taxed  under  this  section  not  in  excess  of  that  levied  by 
the  State."   (Emphasis  added). 

Since  a  town's  authority  to  levy  a  license  tax  on  the  particular  amuse- 
ment enumerated  in  G.S.  105-66  has  been  specifically  limited  by  the  Legis- 
lature to  an  amount  "not  in  excess  of  that  levied  by  the  State",  a  town 
of  less  than  10,000  population  may  not  levy  a  tax  on  any  of  the  enumerated 
subjects  or  amusements  in  excess  of  $10,  the  amount  of  tax  levied  on  such 
amusements  in  such  towns  by  the  State. 

Although  cities  and  towns  are  restricted  by  G.S.  105-66  in  the  amount 
of  tax  which  they  may  levy,  the  State  requires  a  license  and  levies  a 
license  tax  under  this  statute  "on  each  subject  enumerated",  whether  the 
"subject"  is  a  bagatelle  table,  a  hobby  horse,  an  other  amusement  of  like 
kind,  or  a  place  for  other  games,  and  this  statute  authorizes  cities  and 
towns  to  likewise  levy  a  license  tax  on  the  businesses  "taxed  under  this 
section".  A  city  or  town  may  therefore  levy  a  license  tax,  within  the 
amount  authorized,  on  each  pinball  machine  "at  a  permanent  location" 
within  its  corporate  limits  since  a  pinball  machine  will  qualify  either  as 
"a  bagatelle  table"  or  as  an  other  amusement  "of  a  like  kind"  and  is 
therefore  a  "subject  enumerated"  in  the  statute. 

The  essential  features  of  bagatelle  games  have  been  described  as  a  table 
or  playing  surface  with  holes  or  pockets  into  which  balls  put  in  motion 
by  the  player  may  drop,  and  with  pins  or  arches  to  deflect  or  impede  the 
direction  and  speed  of  the  balls.  Silfen  v.  City  of  Chicago,  299  111.  App. 
117,  19  N.E.2d  640,  642.  In  the  case  of  Higby  v.  A.B.T.  Mfg.  Co.,  CCA. 
111.,  93  F.2d  73,  the  Court  stated: 

"The  patent  covers  a  pinball  game  apparatus  of  the  type  commonly 
described  as  bagatelle,  adapted  for  commercial  use.  Such  apparatus 
including  a  cabinet  with  a  glass  top,  under  which  lies  a  board  hav- 
ing a  plurality  of  holes  therein  and  carrying  a  number  of  out- 
standing pins,  with  a  projector  located  at  one  side  of  the  board 
for  shooting  or  projecting  balls  over  the  board,  and  a  floor  upon 
which  the  balls  drop,  is  old  and  well  known." 

A  pinball  game  has  been  described  as  a  game  "consisting  of  glass-encased 
playing  board  standing  on  four  legs  and  equipped  with  pins  and  balls". 
Commonwealth  v.  Klucher,  326  Pa.  587,  193  A.  28,  30. 

Robert    Morgan,    Attorney    General 
1  _       —  I.  Beverly  Lake,  Jr., 

Assistant  Attorney  General 
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15  November  1968 

Subject:  Taxation;    Privilege   License   Tax;    Service   Station 

Requested  by:      Mr.   Eddie  Newton,  Jr. 
Revenue  Collector 
Town  of  Garner 

Conclusion :  A  municipal  privilege  license  issued  for  a  service  station 

is   transferable   when   the    service    station   changes   owner- 
ship during  the  tax  year. 

I  have  your  letter  of  November  14,  1968,  to  the  Attorney  General  which 
reads  as  follows: 

"Enclosed  is  a  copy  of  General  Statutes  105-33,   Paragraph  D. 

"Please  explain  the  second  sentence  in  Paragraph  D.  Does  'other 
licenses  issued  for  a  tax  year'  mean  city  or  county  licenses  pertain 
only  to  the  General  Statutes  mentioned  in  the  first  sentence  of 
Paragraph  D,  or  does  it  mean  privilege  licenses  issued  to  any 
other  businesses  except  those  in  the  first  sentence? 

"For  example:  Would  a  service  station  that  changes  ownership 
during  the  tax  year  be  required  to  get  a  new  privilege  license  or 
can  he  operate  a  business  under  the  previous  owners  license? 

"When  a  business  changes  ownership,  can  a  privilege  license  be 
transferred  in  any  business?" 

G.S.  105-33  contains  several  administrative  provisions  of  the  privilege 
license  tax  article.  Subsection  (d)  of  that  section  provides  that  licenses 
issued  under  specified  sections  grant  a  personal  privilege  and  are  not  trans- 
ferable. Following  that,  it  says  that  other  licenses  are  for  the  conduct  of 
the  business  at  specified  location  and  are  transferable.  In  my  opinion,  other 
privilege  licenses  refers  to  licenses  issued  under  sections  of  the  license 
tax  article  other  than  those  specifically  mentioned  in  subsection  (d).  In 
answer  to  your  specific  question,  it  is  my  opinion  that  a  service  station 
license  is  transferable  when  the  business  changes  hands  since  that  license 
is  issued  under  G.S.  105-89  and  is  not  one  of  the  sections  specifically  men- 
tioned in  subsection  (d).  In  answer  to  your  second  question,  it  is  my 
opinion  that  a  privilege  license  can  be  transferred  when  the  business 
changes  ownership  so  long  as  the  business  is  licensed  under  a  provision 
other  than  those  statutes  specifically  mentioned  in  subsection  (d)  of  G.S. 
105-33. 

T.    W.    Bruton,    Attorney   General 
Robert  L.   Gunn, 
Assistant  Attorney  General 

30  June  1970 

Subject:  Taxation;  Privilege  License  Tax;  Trailer  Sales  Lots 

Requested  by:     Mr.  Jule  McMichael 

Rockingham  County  Attorney 
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Question:  Whether  persons  operating  trailer  sales  lots  are  required 

to  obtain  a  Schedule  B  privilege  license  from  the  Commis- 
sioner of  Revenue  ? 

Conclusion:  Persons  operating  trailer  sales  lots  are  required  to  obtain 

a  Schedule  B  privilege  license  from  the  Commissioner  of 
Revenue. 

The  law  requiring  that  persons  engaged  in  the  business  of  buying  and 
selling  trailers  shall  obtain  a  license  for  the  privilege  of  engaging  in  such 
business  is  contained  in  G.S.  105-89(c)(l)  which  provides  as  follows: 

"Every  person,  firm,  or  corporation  engaged  in  the  business  of 
buying,  selling,  distributing,  servicing,  storing  and /or  exchanging 
motor  vehicles,  trailers,  semitrailers,  tires,  tools,  batteries,  elec- 
trical equipment,  lubricants,  and /or  automotive  equipment,  in- 
cluding radios  designed  for  exclusive  use  in  automobiles,  and 
supplies  in  this  State  shall  apply  for  and  obtain  from  the  Com- 
missioner of  Revenue  a  State  license  for  the  privilege  of  engaging 
in  such  business  in  this  State,  and  shall  pay  for  such  license  an 
annual  tax  for  each  location  where  such  business  is  carried  on,  .  .  ." 

This  statute  then  specifies  the  rate  of  tax  according  to  the  population  of 
the  city  or  town  wherein  the  business  is  located  and  provides  in  subsection 
(3)  that  the  tax  shall  not  apply  to  certain  small  semitrailers  and  farm 
wagons.  This  statute  further  provides  in  subsection  (5)  that  counties,  cities 
and  towns  may  levy  a  license  tax  on  each  such  place  of  business  located 
therein  within  the  limitations  as  to  amount  of  tax  prescribed  in  such 
subsection. 

Robert  Morgan,  Attorney  General 
I.  Beverly  Lake,  Jr., 
Assistant  Attorney  General 


12  August  1968 

Subject:  Taxation;   Real  Estate  Excise   Stamp  Tax 

Requested  by:     Mr.  Julian  C.  Powell 

Perquimans  County  Register  of  Deeds 

Conclusion:  A  deed  from  a  life  tenant  conveying  his  life  estate  to  a 

remainderman  is  a  conveyance   subject  to  the  real  estate 
excise  stamp  tax. 

You  have  asked  for  my  opinion  as  to  whether  a  certain  deed  is  subject 
to  the  real  estate  excise  stamp  tax  levied  by  Article  8E  of  Chapter  105  of 
the  North  Carolina  General  Statutes.  The  pertinent  facts  are  set  out  below. 
W  received,  under  the  will  of  her  husband,  H,  a  life  estate  in  all  of  her 
husband's  property.  H  and  W's  son  received,  under  the  will  of  H,  a  vested 
remainder  of  all  of  the  decedent's  real  property. 

Subsequent  to  the  death  of  H,  W,  by  the  deed,  conveyed  to  the  remainder- 
man, her  son,  her  life  estate  in  the  real  property  which  she  had  received 
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under  her  husband's  will  and  which  is  described  in  the  deed  by  metes  and 
bounds.  The  deed  recites  that  the  grantor  is  accepting  in  lieu  of  the  life 
estate  the  present  cash  value  of  her  life  estate. 

Based  upon  these  facts,  it  is  my  opinion  that  the  conveyance  from  W  to 
her  son  does  not  qualify  for  any  of  the  exemptions  contained  in  Article  8E 
of  Chapter  105,  and  is  therefore  subject  to  the  real  estate  excise  stamp  tax. 


T.  W.  Bruton,  Attorney  General 

Robert  L.  Gunn, 

Assistant  Attorney  General 


19  December  1968 


Subject: 


Taxation;  Real  Estate  Excise  Stamp  Tax;  Cemetery  Lots 


Requested  by:     Mr.  Thorton  D.  Northcott 

Hertford  County  Register  of  Deeds 

Conclusion:  An  instrument  conveying  a  right  of  interment  conveys  an 

interest  in  real  estate  and  is  subject  to  the  real  estate 
excise  stamp  tax. 

Your  inquiry  reads  in  pertinent  part  as  follows : 

"This  is  to  inquire  if  the  enclosed  conveyance  for  a  local  cemetery 
will  require  documentary  stamps. 

"This  is  a  perpetual  care  cemetery  organized  for  profit.  The  ceme- 
tery holds  title  to  the  land  and  interment  rights  only  are  conveyed." 

I  have  examined  the  instrument  which  you  enclosed  and  note  that  the  in- 
strument conveys  an  interest  in  real  estate.  In  my  opinion,  it  does  not 
qualify  for  any  of  the  exemptions  set  out  in  the  real  estate  excise  stamp 
tax  laws  and  is  therefore  subject  to  the  real  estate  excise  stamp  tax. 

T.  W.  Bruton,  Attorney  General 

Robert  L.  Gunn, 

Assistant  Attorney  General 

22  July  1968 

Subject:  Taxation;    Real    Estate    Excise    Stamp    Tax;    Exemptions; 

National  Banks 

Requested  by:     Mr.  Thomas  C.  Ruff 

Mecklenburg  County  Attorney  .    , 

Conclusion:  The   excise   stamp   tax  does   not   apply   to   national   banks 

conveying  an  interest  in  real  estate  located  in  North  Caro- 
lina, because  such  banks  are  held  to  be  instrumentalities 
of  the  federal  government  and  are  therefore  exempt. 

In  your  letter,  you  state  that  one  of  the  principal  banks  of  the  State  has 
sought  advice  from  your  office  "with  respect  to  the  payment  of  revenue 
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stamps  on  an  anticipated  transfer  of  properties  by  the  bank  to  a  holding 
company  which  the  bank  proposes  to  create.  The  bank  contends  it  is 
entitled  to  an  exemption  because  it  is  an  instrumentality  of  the  federal 
government".  Implicit  in  your  letter,  I  think,  is  the  fact  that  the  bank 
involved  is  a  national  bank. 

G.S.  105-228.28  provides  that  "the  provisions  of  this  Article  shall  apply  to 
every  person,  firm,  corporation,  association,  society  or  organization  con- 
veying an  interest  in  real  estate  located  in  North  Carolina  other  than  a 
governmental  unit  and  instrumentalities  thereof".  (Emphasis  added.)  That 
national  banks  are  instrumentalities  of  the  United  States  appears  to  have 
been  settled.  The  most  recent  United  States  Supreme  Court  decision  upon 
that  point  is  First  Agricultural  National  Bank  of  Berkshire  County  vs. 
State  Tax  Commission,  decided  17  June  1968,  the  full  text  of  which  ap- 
pears in  CCH  State  Tax  Review,  Volume  29,  No.  26,  dated  19  June  1968. 
My  opinion,  therefore,  is  that  the  excise  stamp  tax  does  not  apply  to 
national  banks  conveying  an  interest  in  real  estate  located  in  North  Caro- 
lina, because  such  banks  are  held  to  be  instrumentalities  of  the  federal 
government  and  are  therefore  exempt  pursuant  to  the  provisions  of  G.S. 
105-228.28. 

This  opinion  is  consistent  with  one  dated  8  January  1968  which  reaches 
the  same  result  with  respect  to  savings  and  loan  associations  organized 
and  chartered  by  the  Federal  Home  Loan  Bank  Board. 

T.  W.  Bruton,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 


14  May  1970 

Subject:  Taxation;  Real  Estate  Excise  Stamp  Tax;  National  Banks, 

Liability  of;   Public  Law  91-156,  91st  Congress,  H.R.  7491 

Requested  by:  Mr.  W.  C.  Pickett,  Jr.,  Director 
Privilege  License  Tax  Division 
North  Carolina  Department  of  Revenue 

Question:  Whether    national    banks    are    now    subject    to    the    excise 

stamp  tax  on  conveyances  imposed  under  Article  8E  of 
The  Revenue  Act  of  North  Carolina  in  light  of  the  enact- 
ment of  Public  Law  91-156  of  the  91st  Congress,  H.R. 
7491,  approved  December  24,  1969  ? 

Conclusion:  Notwithstanding   the   enactment  of   Public   Law   91-156   of 

the  91st  Congress,  H.R.  7491,  approved  December  24, 
1969,  national  banks  are  not  now  subject  to  the  excise 
stamp  tax  on  conveyances  imposed  under  Article  8E  of 
The  Revenue  Act  of  North  Carolina. 

Public  Law  91-156  of  the  91st  Congress,  H.R.  7491,  approved  December  24, 
1969,  and  designated  "an  act  to  clarify  the  liability  of  national  banks  for 
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certain  taxes",  contains  both  a  temporary  and  a  permanent  amendment  to 
Section  5219  of  the  Revised  Statutes  (12  U.S.C.  548).  The  permanent 
amendment,  contained  in  section  2  of  the  Act,  provides  that  upon  its 
effective  date  on  January  1,  1972,  a  national  bank,  for  the  purposes  of  any 
tax  law,  shall  be  treated  as  a  bank  organized  and  existing  under  the  laws 
of  the  State  within  which  its  principal  office  is  located.  The  temporary 
amendment,  contained  in  section  1  of  the  Act,  and  which  is  effective  from 
the  date  of  enactment  of  the  Act  until  the  effective  date  of  the  permanent 
amendment  on  January  1,  1972  adds  a  paragraph  "5"  to  Section  5219  of 
the  Revised  Statutes  (Section  548,  Title  12,  United  States  Code)  which 
provides  in  subparagraph  (a)  that  in  addition  to  the  other  methods  of 
taxation  authorized  by  the  existing  section  5219,  and  subject  to  the  re- 
strictions therein,  a  State  may  impose  any  tax,  other  than  a  tax  on  in- 
tangible personal  property,  on  a  national  bank  having  its  principal  office 
in  the  State  if  that  tax  is  imposed  generally  on  a  nondiscriminatory  basis 
and  is  imposed  in  the  same  manner  and  to  the  same  extent  on  State  banks. 
Subparagraph  (b)  of  the  new  paragraph  "5"  added  by  the  temporary 
amendment  further  provides  that  the  Legislature  of  each  State  may  impose 
certain  specified  taxes,  including  documentary  stamp  taxes,  on  a  national 
bank  not  having  its  principal  office  within  such  State,  if  such  taxes  are 
imposed  generally  throughout  such  jurisdiction  on  a  nondiscriminatory 
basis. 

Although  the  temporary  amendment  of  section  5219,  Revised  Statutes,  as 
contained  in  section  1  of  Public  Law  91-156  and  which  is  now  in  effect, 
allows  or  permits  the  State  of  North  Carolina  to  impose  an  excise  or 
documentary  stamp  tax  on  national  banks  (documentary  stamp  taxes  being 
excluded  from  the  prohibition  of  section  3  of  the  Act  requiring  affirmative 
legislative  action),  national  banks  are  not  now  subject  to  the  excise  stamp 
tax  on  conveyances  presently  imposed  by  the  State  of  North  Carolina  under 
Article  8E  of  The  Revenue  Act,  specifically  G.S.  105-228.30,  even  though 
such  tax  is  imposed  generally  on  a  nondiscriminatory  basis  throughout 
North  Carolina,  because  of  the  limitation  upon  the  applicability  of  the  tax 
as  contained  in  G.S.  105-228.28.  This  section  of  the  General  Statutes  pro- 
vides as  follows: 

"The  provisions  of  this  article  shall  apply  to  every  person,  firm, 
corporation,  association,  society  or  organization  conveying  an  in- 
terest in  real  estate  located  in  North  Carolina  other  than  a  govern- 
mental unit  and  instrumentalities  thereof."  (Emphasis  added.) 

The  United  States  Supreme  Court  in  the  case  of  Agricultural  National 
Bank  v.  Tax  Commission,  392  U.S.  339,  20  L.  Ed  2d  1138,  decided  June  17, 
1968,  has  maintained  or  reaffirmed  in  a  majority  opinion  the  long  estab- 
lished position  that  national  banks  are  instrumentalities  of  the  United 
States.  The  Supreme  Court  cited  with  approval  the  case  of  Department  of 
Employment  v.  Uyiited  States,  385  U.S.  355,  17  L.  Ed.  414,  wherein  the 
Court  held  that  the  status  of  national  banks  as  "instrumentalities  of  the 
United  States  is  beyond  dispute".  Therefore,  the  North  Carolina  excise 
stamp  tax  on  conveyances  does  not  apply  to  national  banks  conveying  an 
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interest  in  real  estate  located  in  North  Carolina  because  such  banks  are 
held  to  be  instrumentalities  of  the  federal  government  and  are  thus  exempt 
pursuant  to  the  provisions  of  G.S.  105-228.28. 

Robert  Morgan,  Attorney  General 
I.  Beverly  Lake,  Jr., 
Assistant  Attorney  General 

24  July  1968 

Subject:  Taxation;  Real  Estate  Excise  Stamp  Tax;  Partition  Deeds 

Exchanged  Between  Tenants-in-Common 

Requested  by:     Mr.  Julian  C.  Powell 

Perquimans  County  Register  of  Deeds 

Conclusion:  Where    tenants-in-common    exchange    voluntary    deeds    of 

partition,  neither  derives  any  title  or  interest  from  the 
other,  and  no  excise  tax  stamps  are  required  to  be  affixed 
to  the  deeds  unless,  for  a  consideration,  one  takes  a  share 
greater  in  value  than  his  undivided  interest,  in  which  case 
the  tax  attaches  to  the  deed  conveying  the  greater  share 
based  upon  the  excess  consideration. 

I  have  your  letter  of  19  July  1968  in  which  you  give  the  following  facts: 
About  seven  years  ago,  A  &  B  purchased  73  acres  of  land,  as  tenants  in 
common.  They  subsequently  recorded  a  map  of  the  tract,  showing  a  few 
lots  thereon.  There  have  now  been  presented  to  you  for  registration  two 
deeds,  one  from  A  and  wife  to  B  and  wife,  the  other  being  from  B  and 
wife  to  A  and  wife.  The  former  appears  to  convey  one  of  the  lots  shown 
on  the  recorded  plot,  while  the  latter  describes  a  two-acre  tract  not 
previously  denominated  on  the  map  "so  that  each  would  own  the  property 
set  out  in  the  deed".  You  have  been  advised  that  no  consideration  in  money 
has  been  paid  by  either  party  to  the  other  and  I  presume,  therefore,  that 
the  lots  are  of  equal  value.  Copies  of  the  deeds,  which  you  enclosed  in 
your  letter,  show  in  each  case  the  conveyance  of  "a  one-half  undivided 
interest  in"  the  lot  thereafter  described. 

G.S.  105-228.30  provides  that  "there  is  hereby  levied  an  excise  tax  on 
each  deed,  instrument  or  writing  by  which  any  lands,  tenements  or  other 
realty  shall  be  granted,  assigned  or  otherwise  conveyed  to,  or  vested  in 
the  purchaser  or  purchasers,  or  any  other  person  or  persons.  The  tax 
imposed  hereby  shall  be  at  the  rate  of  fifty  cents  (50^)  on  each  five  hundred 
dollars  ($500.00)  or  fractional  part  thereof  of  the  consideration  or  value 
of  the  interest  or  property  conveyed  (exclusive  of  the  value  of  any  lien 
or  encumbrance  remaining  thereon  at  the  time  of  sale)". 

You  have  inquired  whether  the  excise  tax  should  be  collected  and  stamps 
affixed  to  the  deeds,  upon  the  foregoing  state  of  facts. 

It  appears  to  me  that  the  point  upon  which  the  answer  rests  is  a  de- 
termination that  the  exchange  of  deeds   either  is,  or  is  not,  a  voluntary 
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partition.  In  order  for  reciprocal  deeds  by  each  tenant  in  common  to  the 
other  to  constitute  a  voluntary  partition,  an  intent  to  partition  must  ap- 
pear on  the  fact  of  the  deed,  or  otherwise.  Smith  v.  Smith  (1958)  248  N.C. 
194,  102  S.E.2d  868.  Based  upon  my  examination  of  the  deeds  and  your 
statement  of  facts,  I  assume  that  such  intent  can  fairly  be  found  to  appear. 
Deeds  between  tenants  in  common,  when  the  purpose  is  partition,  operate 
only  to  sever  the  unity  of  possession  and  convey  no  title.  Each  party  holds 
precisely  the  same  title  he  had  before  the  partition,  and  neither  cotenant 
derives  any  title  or  interest  from  his  cotenants,  the  theory  being  that  the 
undivided  interest  held  by  each  in  the  whole  tract  is  severed  by  the  parti- 
tion from  the  interests  of  the  others  and  concentrated  in  the  parcel  set 
apart  to  each,  with  the  interests  of  the  others  being  excluded  therefrom." 
(Emphasis  added.)  Elledge  v.  Welch  (1953)  238  N.C.  61,  66,  76  S.E.2d  840. 
And  the  fact  that  such  deeds,  effecting  partition,  may  be  ordinary  deeds  of 
bargain  and  sale,  with  the  usual  covenants,  ordinarily  creates  no  new, 
different  or  additional  title.  Elledge  v.  Welch,  supra. 

Even  where,  as  here,  the  wife  of  a  tenant  in  common  is  made  a  joint 
grantee,  the  spouse  acquires  no  title,  and  no  estate  by  the  entireties  is 
created.  Elledge  v.  Welch,  supra;  Smith  v.  Smith  (1959)  249  N.C.  669, 
107  S.E.2d  530. 

Since  the  tax  imposed  by  G.S.  105-228.28  is  based  upon  "the  consideration 
or  value  of  the  interest  or  property  conveyed",  and,  as  we  have  seen, 
"neither  cotenants  derives  any  title  or  interest  from  his  cotenants",  I 
conclude,  and  am  of  the  opinion,  that  no  excise  tax  stamps  are  required 
to  be  affixed  to  the  instruments  you  have  inquired  about. 

While  not  necessarily  determinative,  it  is  worthwhile,  I  think,  to  note  that 
the  same  result  would  have  obtained  under  the  former  federal  revenue 
stamp  law.  Regulation  §47.4361-2(b)  (7)  set  out  in  paragraph  3320  of 
C.C.H.  Federal  Excise  Tax  Reporter,  stated  that  partition  deeds  were  not 
subject  to  the  federal  stamp  tax  "unless,  for  consideration,  some  of  the 
parties  take  shares  greater  in  value  than  their  undivided  interests,  in 
which  event  a  tax  attaches  to  each  deed  conveying  such  greater  share 
computed  upon  the  consideration  of  the  excess". 

T.  W.  Bruton,  Attorney  General 
-  Myron  C.  Banks, 

is-    '  Assistant  Attorney  General 


9  April  1970 

Subject:  Taxation;    Real    Estate    Excise    Stamp    Tax;     Refusal    of 

Register  of  Deeds  to  Accept  Deed  for  Recording  Pending 
Payment  of  Tax  and  Purchase  of  Stamps 

Requested  by:     Mrs.  Lois  C.  LeRay,  Register  of  Deeds 
New  Hanover  County 
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Question:  Since  July   1,   1969,   when  certain  legislative   amendments 

became  effective,  may  a  register  of  deeds,  under  the  duties 
imposed  by  G.S.  105-228.32,  properly  refuse  to  accept  a  deed 
tendered  for  recording  when  the  stamp  tax  imposed  under 
G.S.  105-228.30  has  not  been  paid  and  the  conveyance 
represented  by  such  deed  is  not  excluded  from  such  tax 
under  G.S.  105-228.29? 

Conclusion:  Since   July   1,    1969,   when  certain   legislative   amendments 

became  effective,  a  register  of  deeds,  under  the  duties 
imposed  by  G.S.  105-228.32,  does  not  have  the  authority 
to  refuse  and  may  not  properly  refuse  to  accept  and 
record  a  deed  tendered  for  recording  when  the  stamp  tax 
imposed  under  G.S.  105-228.30  has  not  been  paid  and  the 
conveyance  represented  by  such  deed  is  not  excluded  from 
such  tax  under  G.S.  105-228.29. 

Prior  to  its  amendment  by  the  1969  General  Assembly,  G.S.  105-228.32 
provided  as  follows: 

"Duties  of  register  of  deeds. — The  register  of  deeds  of  each  county 
shall  obtain  from  the  Commissioner  of  Revenue  and  keep  on  hand 
an  adequate  supply  of  excise  tax  stamps.  The  register  of  deeds 
shall  keep  such  records  and  otherwise  account  for  said  stamps  in 
accordance  with  procedures  established  by  the  Commissioner  of 
Revenue  for  the  control,  distribution  and  sale  of  said  stamps  and 
for  the  accounting  for  proceeds  of  their  sale  consistent  with  this 
article.  Every  instrument  of  conveyance  subject  to  tax  herein  shall 
have  affixed  to  the  face  thereof,  prior  to  recording  the  same  in  the 
office  of  the  register  of  deeds,  the  tax  stamp  issued  pursuant  to 
this  article.  The  register  of  deeds  shall  cancel  said  stamp  or 
stamps  prior  to  recording  by  writing  the  date  of  filing  on  the  face 
of  said  stamp  or  stamps."  (Emphasis  added.) 

This  section  of  the  General  Statutes  as  above  written  and  enacted  in  1967 
was  interpreted  in  opinion  of  the  Attorney  General's  Office  dated  January  4, 
1968,  to  require  that  a  register  of  deeds  refuse  to  record  an  instrument 
tendered  for  recording  unless  the  proper  amount  of  tax  stamps  was  pur- 
chased and  affixed  to  the  instrument.  However,  in  1969  the  General  As- 
sembly amended  this  section  by  removing  the  third  sentence  above  under- 
lined and  by  inserting  in  lieu  thereof  the  following  sentence: 

"It  is  the  duty  of  the  party  presenting  the  instrument  for  registra- 
tion to  see  that  the  correct  amount  of  stamps  is  affixed  to  the  face 
thereof  prior  to  recording  the  same  in  the  office  of  the  register  of 
deeds." 

Thus,  G.S.  105-228.32  no  longer  state  that  "every  instrument  of  con- 
veyance subject  to  tax"  shall  have  the  proper  stamp  affixed  "prior  to 
recording  the  same  in  the  office  of  the  register  of  deeds",  and  it  is  clear 
that  it  was  not  the  intent  of  the  General  Assembly  that  it  should  be  the 
duty  of  the  register  of  deeds  "to  see  that  the  correct  amount  of  stamps  is 
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affixed  .  .  .  prior  to  recording".  The  last  sentence  of  G.S.  105-228.32,  which 
remained  unchanged,  requires  the  register  of  deeds,  prior  to  his  recording 
of  an  instrument  presented,  to  cancel  such  stamps  as  are  affixed,  or  which 
may  be  caused  or  directed  to  be  affixed,  by  the  party  presenting  the  in- 
strument. Thus,  the  duties  now  imposed  upon  the  register  of  deeds  by 
G.S.  105-228.32  include  only  the  duties  of  obtaining,  selling,  accounting  for 
and  cancelling  the  tax  stamps  required  by  the  excise  stamp  tax  on  con- 
veyances (Article  8E  of  the  Revenue  Act),  in  addition  to  the  duty  of  ac- 
counting for  the  proceeds  from  stamps  sold,  and,  since  the  enactment  of 
said  amendment  removing  the  implication  of  a  duty  upon  the  register  of 
deeds  to  see  that  the  proper  stamps  are  affixed  prior  to  recording,  there 
is  no  longer  any  conflict  between  the  provisions  of  G.S.  105-228.32  and  G.S. 
161-14,  the  first  sentence  of  which  provides  as  follows: 

"The  register  of  deeds  shall  register  all  instruments  in  writing 
delivered  to  him  for  registration  forthwith." 

After  citing  G.S.  161-14  and  quoting  the  foregoing  provision  thereof,  the 
North  Carolina  Supreme  Court  held  in  the  case  of  Bank  vs.  McKinney, 
209  N.C.  668,  184  S.E.  506  (1936),  as  follows: 

"The  neglect  of  a  register  of  deeds  to  register  a  deed  or  other 
instrument  presented  to  him  for  registration,  as  required  by 
statute,  is  a  breach  of  his  official  bond,  and  for  such  breach  he  and 
the  surety  or  sureties  on  his  official  bonds  are  liable  to  any  person 
injured  by  such  breach." 

It  is  therefore  the  duty  of  a  register  of  deeds  to  register  all  instruments 
presented  to  him  for  recording  in  accordance  with  the  statute  without 
regard  to  payment  of  the  Excise  Stamp  Tax  on  Conveyances  or  the  amount 
of  stamp  or  stamps  affixed. 

The  remedies  available  for  failure  to  pay  the  taxes  imposed  by  Article  8E 
are  provided  in  G.S.  105-228.33  and  G.S.  105-228.34,  the  latter  of  which 
makes  the  wilful  failure  to  pay  the  tax  a  misdemeanor  punishable  by  fine. 
G.S.  105-228.33  provides  as  follows: 

"Upon  the  failure  to  pay  the  tax  imposed  by  this  article,  they  may 
be  recovered  in  an  action  in  the  name  of  the  county  brought  in  the 
superior  court  of  said  county  when  the  same  remain  unpaid  for  a 
period  of  30  days  after  demand  has  been  made  by  the  register  of 
deeds  on  behalf  of  the  county  therefor.  .  .  ." 

In  view  of  the  above,  the  opinion  of  the  Attorney  General  referred  to 
above,  dated  January  4,  1968,  is  applicable  with  respect  to  the  Register  of 
Deeds'  duties  before  the  1969  amendments  became  eff'ective  on  July  1, 
1969,  while  the  opinion  expressed  herein  is  applicable  with  respect  to  the 
Register's  duties  since  the  1969  legislative  amendments  became  effective 
on  July  1,  1969. 

Robert  Morgan,  Attorney  General 
;    -.  I.  Beverly  Lake,  Jr., 

'  ,.  Assistant  Attorney  General 
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4  April  1969 
Subject: 


Taxation;  Sales  &  Use  Taxes,  County;  Application  to  Sales 
Within  the  County  of  Tangible  Personal  Property 

Requested  by:     Honorable  Henry  L.  Bridges 
State  Auditor 

Question:  Are   sales   of  tangible   personal   property  for  use   or   con- 

sumption to  units  of  the  community  college  system  by 
retailers  whose  place  of  business  is  located  within  Meck- 
lenburg County  subject  to  the  one  per  cent  (1%)  Mecklen- 
burg County  Sales  and  Use  Tax  Act  ? 

Conclusion:  Sales    of    tangible    personal    property    by    retailers    whose 

place  of  business  is  located  within  Mecklenburg  County  to 
units  of  the  community  college  system  are  subject  to  the 
one  per  cent  (1%)  Mecklenburg  County  Sales  and  Use 
Tax  Act. 

The  Mecklenburg  County  Sales  and  Use  Tax  Act,  Session  Laws  1967, 
Chapter  1096,  imposes  a  tax  at  the  rate  of  one  per  cent  (1%)  on  all  items 
on  which  the  State  of  North  Carolina  now  imposes  a  three  per  cent  (3%) 
sales  tax.  In  imposing  this  tax,  the  Mecklenburg  Act  provides  in  part  in 
Section  4  as  follows: 

"The  sales  tax  which  may  be  imposed  under  this  division  (Act) 
...  is  limited  to  a  tax  at  the  rate  of  one  per  cent  (1%)  of:  (1)  the 
sale  price  of  those  articles  of  tangible  personal  property  now 
subject  to  the  three  per  cent  (3%)  sales  tax  imposed  by  the  State 
under  G.S.  105-164.4(1);  .  .  ." 

The  North  Carolina  Sales  and  Use  Tax  Act  (Article  5,  Subchapter  I  of 
Chapter  105  of  the  General  Statutes)  imposes  the  three  per  cent  (3%) 
sales  tax  upon  each  item  or  article  of  tangible  personal  property  sold  at 
retail  in  this  State  with  the  exception  of  those  exempted  and  excluded 
under  G.S.  105-164.13,  and  the  Mecklenburg  Act  specifically  provides  that 
these  same  exemptions  and  exclusions  shall  be  applicable  to  the  Mecklen- 
burg Act.  In  addition  to  G.S.  105-164.13  providing  for  specific  exemptions 
and  exclusions,  the  North  Carolina  Sales  and  Use  Tax  Act  also  provides 
in  G.S.  105-164.14  that  refunds  of  sales  taxes  paid  shall  be  made  by  the 
Commissioner  of  Revenue  to  non-profit  educational,  religious  and  charitable 
institutions  which  are  not  governmental  agencies.  This  refund  section  of 
the  North  Carolina  Sales  and  Use  Tax  Act  was  not  specifically  made  ap- 
plicable to  the  Mecklenburg  Act,  but  the  Mecklenburg  Act  provides  that  in 
addition  to  the  definitions  set  forth  in  G.S.  105-164.3  "All  other  provisions 
of  Article  5  as  the  same  relate  to  the  State  Sales  and  Use  Tax  Act  shall 
be  applicable  to  this  division  (Act)  unless  such  provisions  are  incon- 
sistent with  the  provisions  of  this  division  (Act)."  Therefore,  it  would 
appear  that  the  refund  provisions  of  G.S.  105-164.14  are  applicable  to  the 
Mecklenburg  Act  since  these  provisions  are  not  inconsistent  with  any 
provisions  of  the  Mecklenburg  Act.  G.S.  105-164.14  provides  in  pertinent 
part  as  follows: 
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"(b)  The  Commissioner  of  Revenue  shall  make  refunds  annually 
to  hospitals  not  operated  for  profit  .  .  .,  educational  institutions 
not  operated  for  profit,  churches,  orphanages  and  other  charitable 
or  religious  institutions  and  organizations  not  operated  for  profit 
of  sales  and  use  taxes  paid  under  this  article  by  such  institutions 
and  organizations  on  direct  purchases  of  tangible  personal  property 
for  use  in  carrying  on  the  work  of  such  institutions  or  organiza- 
tions. .  .  .  The  refund  provisions  contained  in  this  subsection  shall 
not  apply  to  organizations,  corporations  and  institutions  which 
are  governmental  agencies,  owned  and  controlled  by  the  federal, 
State  or  local  governments;  .  .  ."  (Emphasis  added.) 

Thus,  under  the  provisions  of  subsection  (b)  of  this  statute,  which  pre- 
cludes any  sales  and  use  tax  refunds  to  State-owned  colleges  and  public 
schools  and  to  State-supported  schools  and  colleges  to  the  extent  that  such 
support  makes  them  subject  to  the  control  of  the  State,  and  under  G.S. 
105-164.4,  which  imposes  the  three  per  cent  (3%)  State  sales  tax  on  the 
sales  price  of  all  items  of  tangible  personal  property  sold  at  retail  that  are 
not  specifically  exempt  or  excluded,  all  governmental  agencies,  both  State 
and  local,  are  subject  to  the  State  tax  on  all  non-exempt  items  purchased 
by  them  at  retail.  Since  the  Mecklenburg  Act  imposes  its  tax  on  all  items 
on  which  the  State  imposes  its  three  per  cent  (S%)  sales  tax  and  since 
the  Mecklenburg  Act  appears  to  incorporate  the  refund  provisions  of  the 
State  Sales  and  Use  Tax,  it  would  appear  that  in  enacting  the  Mecklen- 
burg Act  it  was  the  intent  of  the  Leglislature  to  allow  Mecklenburg  County 
to  impose  its  tax  on  all  governmental  agencies  including  agencies  of  the 
State  of  North  Carolina,  with  the  exception  of  counties  and  incorporated 
cities  and  towns  and  sanitary  districts  to  which  refunds  are  allowed  under 
G.S.  105-164. 14(c).  Thus,  if  units  of  the  community  college  system  are  to 
be  considered  as  exclusively  State  agencies  in  the  sense  of  support  and 
control,  the  State,  through  the  action  of  the  General  Assembly,  has  given 
Mecklenburg  County  authority  to  tax  such  agencies,  and  the  question  of 
the  imposition  of  a  tax  by  a  political  subdivision  upon  the  sovereign  with- 
out its  express  approval  does  not  therefore  arise  here. 

Furthermore,  community  colleges,  while  State-supported  to  a  degree,  are 
not  exclusively  State-supported  or  controlled  and  are  not  considered  to  be 
State  agencies  as  that  term  is  customarily  employed  to  denote  an  arm 
of  State  government.  The  community  colleges  were  established  by  the 
1963  Legislative  enactment  of  Chapter  115A  of  the  General  Statutes,  and 
although  this  Chapter  provides  that  the  State  Board  of  Education  may 
adopt  and  execute  policies,  regulations  and  standards  concerning  the  estab- 
lishment and  operation  of  such  institutions  in  general  and  may  exercise 
various  specified  administrative  functions,  including  approval  of  building 
sites  and  plans,  budgets  and  establishment  of  standards  for  professional 
peronnel  (G.S.  115A-5),  Chapter  115A  provides  in  Article  2  for  local  ad- 
ministration of  each  institution  by  a  board  of  trustees  the  members  of 
which  are  all  residents  of  the  administrative  area  of  the  institution  (G.S. 
115A-7)  and  in  Article  3  for  local  financial  support  for  the  institution 
established  (G.S.  115A-19  and  G.S.  115A-20). 
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While  community  colleges  are  not  considered  to  be  State  agencies  in  the 
sense  of  acting  exclusively  as  an  arm  of  State  government  for  the  pro- 
motion of  the  public  welfare  generally,  they  do  qualify  as  "governmental 
agencies"  as  this  term  is  broadly  defined  (Black's  Law  Dictionary,  Fourth 
Edition)  and  in  the  sense  in  which  these  words  are  employed  in  subsection 
(b)  of  G.S.  105-164.14  wherein  the  Legislature  specifically  excluded  from 
the  refund  provisions  "Institutions  which  are  governmental  agencies, 
owned  and  controlled  by  the  federal,  State  or  local  governments".  Since 
the  community  colleges  established  under  Chapter  115A  of  the  General 
Statutes  are  institutions  "owned  and  controlled"  in  part  by  the  State  and 
in  part  by  the  local  governing  authority  (G.S.  115A-2(6),  G.S.  115A-5, 
G.S.  115A-7,  G.S.  115A-9,  G.S.  115A-19,  and  G.S.  115A-20)  and  provide 
or  fulfill  a  specific  governmental  service  or  purpose  they  are,  by  virtue 
of  being  excluded  from  the  refund  provisions  of  G.S.  105-164.14 (b),  subject 
to  the  three  per  cent  (3%)  State  sales  tax  and  to  the  tax  imposed  by  the 
Mecklenburg  County  Sales  and  Use  Tax  Act  which  imposes  a  tax  at  the 
rate  of  one  per  cent  (1%)  of  the  sale  price  of  those  articles  "subject  to 
the  three  per  cent  (3%)  sales  tax  imposed  by  the  State". 

Robert  Morgan,  Attorney  General 

Myron  C.  Banks, 

Assistant  Attorney  General 

L  Beverly  Lake,  Jr.,  Staff  Attorney 

29  May  1970 

Subject:  Taxation;   Sales  &   Use  Tax,  County;    Situs  of  Sale;    G.S. 

105-164.51 

Requested  by:     Honorable  L  L.  Clayton 

Commissioner  of  Revenue  of  North  Carolina 

Question:  Where  does  a  taxable  sale  occur  under  the  Local  Option 

Sales  and  Use  Tax  Act? 

Conclusion:  A  sale,  lease  or  rental  which  is  taxable  under  the   Local 

Option  Sales  ana  Use  Tax  Act  occurs  in  a  county  where  a 
retailer  enters  into  a  contract  to  sell  at  retail  or  to  lease 
or  rent  tangible  personal  property,  and  it  is  subject  to  a 
county's  sales  tax  if  (1)  the  retailer  has  a  place  of  business 
in  the  taxing  county  and  (2)  the  retailer  enters  into  such 
contract  in  that  county. 

G.S.  105-164.51  provides  that  "the  local  sales  tax  authorized  to  be  imposed 
and  levied  under  the  provisions  of  this  division  shall  be  applicable  to  such 
retail  sales,  leases,  (and)  rentals  .  .  .  which  are  made  ...  by  retailers 
whose  place  of  business  is  located  within  the  taxing  county."  The  same 
statute  further  provides  that,  contrary  to  the  usual  sales  tax  situation, 
"for  the  purposes  of  this  division,  it  is  immaterial  that  the  sale  of  tangible 
personal  property  is  consummated  by  delivery  in  another  county,  or  that 
tangible  personal  property  leased  or  rented  is  or  may  be  located  in  another 
county." 
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With  the  foregoing  provisions  in  mind,  the  Commissioner  of  Revenue  has 
posed  the  following  situations,  inquiring  in  each,  whether  the  retail  sale 
has  occurred  in  a  taxing  county,  and  whether  the  local  option  sales  tax 
is  due: 

(a)  A  merchant  with  a  place  of  business  in  a  taxing  county  re- 
ceives an  order  for  merchandise  which  he  approves,  accepts  and 
fills  by  delivery,  either  by  his  own  means  of  transportation  or  by 
a  common  carrier,  to  the  purchaser  at  a  point  outside  the  taxing 
county. 

(b)  A  merchant  with  a  place  of  business  in  a  taxing  county  and 
a  nontaxing  county  receives  an  order  at  the  location  in  the  taxing 
county,  which  he  forwards  to  the  location  in  the  nontaxing  county 
for  approval  and  acceptance  and  which  is  filled  by  delivery  from 
the  location  in  the  nontaxing  county  to  a  customer  in  the  taxing 
county. 

(c)  A  merchant  with  a  place  of  business  in  a  nontaxing  county 
receives  an  order  which  he  approves  and  accepts  at  the  location 
in  the  nontaxing  county  but  he  fills  the  order  by  making  shipment 
from  a  location  in  a  taxing  county. 

(d)  A  merchant  with  a  place  of  business  in  a  taxing  county 
receives  an  order  from  a  customer  in  a  nontaxing  county  and  the 
order  is  approved  and  accepted  at  the  location  in  the  taxing  county, 
but  delivery  is  made  from  a  location  in  a  nontaxing  county  to  the 
customer  there. 

(e)  A  merchant  with  a  place  of  business  in  a  taxing  and  non- 
taxing  county  receives  an  order  in  the  nontaxing  county  which  he 

,  sends  to  the  location  in  the  taxing  county  for  approval  and  ac- 
ceptance, and  delivery  is  made  from  the  nontaxing  county  to  the 
customer  in  a  nontaxing  county. 

The  act  seems  to  impose  the  sales  tax  whenever  three  facts  exist  simul- 
taneously: (a)  there  must  be  a  taxing  county;  (b)  there  must  be  a  place 
of  business  in  that  taxing  county;  (c)  a  retail  sale,  lease  or  rental  must 
occur  within  that  taxing  county.  Further,  it  seems  clear  that  neither  the 
physical  location  of  the  property  sold,  leased  or  rented,  nor  the  transfer 
of  title  to  the  property  shall  have  any  bearing  upon  the  situs  of  the  sale 
for  local  option  sales  tax  purposes.  That  being  the  case,  with  respect  to 
leases  and  rental  agreements,  the  only  other  factor  that  would  give  rise 
to  the  sales  tax  would  necessarily  be  the  contract  itself,  and  the  act  giving 
viability  to  such  agreement  would  be  the  acceptance  of  the  offer  to  rent 
or  lease.  Thus,  it  would  be  necessary  to  determine  where  such  agreement 
was  entered  into  by  a  retailer  such  that  it  became  a  contract,  enforceable 
in  the  event  of  his  breach  either  by  suit  for  damages  or  for  specific 
performance. 

The  same  logic  applies  equally  to  the  retail  sale  of  tangible  personal 
property.  The  situs  of  the  sale  would  be  the  place  in  which  the  retailer 
becomes   contractually   bound   to   perform   his   contract   to    sell,   and   if  he 
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becomes  so  bound  in  a  taxing  county  in  which  he  has  a  place  of  business, 
the  local  option  sales  tax  would  apply. 

Conversely,  it  would  appear  that  if  any  one  of  the  three  above  mentioned 
elements  is  absent,  no  taxable  sale  would  have  occurred.  For  instance,  it 
might  be  that  a  retailer,  having  a  place  of  business  in  a  taxing  county, 
enters  into  a  contract  of  sale  in  a  nontaxing  county,  either  in  person  or 
through  his  bona  fide  agent  having  such  authority.  The  situs  of  the  sale 
in  that  case  would  be  in  the  nontaxing  county  and  no  tax  would  attach 
to  the  transaction.  In  such  a  situation,  the  order  must  have  been  fully 
accepted  as  to  all  of  its  terms  and  conditions  by  the  retailer,  either  per- 
sonally or  through  his  bona  fide  agent,  in  the  nontaxing  county.  It  should 
be  observed,  however,  that  neither  the  mere  solicitation  of  an  order  by  a 
salesman  nor  the  mere  receipt  of  an  order  sent  by  a  potential  customer 
would  result  in  a  contractual  obligation  on  the  part  of  the  retailer;  nor 
would  it  determine  the  situs  of  a  sale  for  the  purposes  of  the  local  option 
sales  tax.  Rather,  the  sale  in  those  instances  would  occur  when  the  order 
is  accepted  as  to  all  of  its  terms  and  conditions  by  the  retailer. 

With  the  foregoing  observations  in  mind,  the  following  conclusions  are 
drawn  with  respect  to  the  Commissioner's  inquiry: 

(a)  The  sale  occurs  in  the  taxing  county  and  the  sales  tax  is  due. 

(b)  The  sale  occurs  in  the  nontaxing  county  and  no  sales  tax  is. 
due. 

(c)  The  sale  occurs  in  the  nontaxing  county  and  no  sales  tax  is 
due. 

(d)  The  sale  occurs  in  the  taxing  county  and  the  sales  tax  is  due. 

(e)  The  sale  occurs  in  the  taxing  county  and  the  sales  tax  is  due. 

It  should  be  noted,  however,  that  in  a  case  where  taxable  tangible  per- 
sonal property  is  purchased  for  use  or  storage  in  a  taxing  county  and  the 
vendor  is  not  liable  for  collecting  the  sales  tax  thereon,  as  in  example  (b) 
above,  the  vendee  becomes  liable  for  payment  of  the  county  use  tax  upon 
the  purchase,  directly  to  the  Department  of  Revenue.  G.S.  105-164.52. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 

18  March  1970 

Subject:  Taxation;   Sales  &  Use  Tax,  County;  Use  for  Non-Neces- 

sary Expense  Prohibited 

Requested  by:     Mr.  John  H.  Kerr,  III 

Attorney  for  Wayne  County  Public  Library 

Question:  May   revenues    obtained    from   the    local    option    sales    and 

use  tax  be  expended  in  connection  with  the  building  pro- 
gram of  the  Wayne  County  Public  Library? 
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Conclusion:  Since   the   revenues   obtained  from  the   local   option   sales 

and  use  tax  may  be  used  only  for  necessary  expenses  in 
the  absence  of  voter  approval  of  a  specific  "on-necessary" 
expense,  and  since  the  Courts  have  held  that  expenditures 
for  a  public  library  are  not  a  necessary  expense  of  Govern- 
ment, revenues  obtained  from  the  local  option  sales  and 
use  tax  may  not  properly  be  expended  in  connection  with 
the  building  program  of  the  Wayne  County  Public  Library. 

The  Wayne  County  Public  Library  is  seeking  sources  of  funds  for  a  pos- 
sible new  building  program  and  has  inquired  whether  any  portion  of  the 
revenues  obtained  by  means  of  the  Local  Option  Sales  and  Use  Tax  Act 
(G.S.  105-164.45  et  seq.)  may  be  used  for  that  purpose.  A  majority  of  the 
qualified  voters  of  Wayne  County  has  recently  approved  the  levy  of 
the  local  option  tax  but  the  library  is  now  and  has  in  the  past  been 
supported  by  non-tax  revenue  and  no  specific  voter  approval  has  been 
obtained  in  Wayne  County  for  the  levy  of  a  tax  to  support  a  public  library 
or  to  authorize  expenditure  of  tax  revenues  for  that  purpose. 

At  the  outset,  it  must  be  observed  that  Article  VII,  section  6  of  the 
Constitution  of  North  Carolina  provides  that  "No  county,  city,  town  or 
other  municipal  corporation  shall  contract  any  debt,  pledge  its  faith  or 
loan  its  credit,  nor  shall  any  tax  be  levied  or  collected  by  any  oflScers 
of  the  same  except  for  the  necessary  expenses  thereof,  unless  approved  by 
a  majority  of  those  who  shall  vote  thereon  in  any  election  held  for  such 
purpose."  Not  only  does  the  constitutional  limitation  apply  to  the  levy  and 
collection  of  the  tax,  but  apparently  it  applies  to  its  expenditures  as  well. 
(Horner  v.  Chamber  of  Commerce  (1950)  231  N.C.  440,  57  S.E.2d  789; 
Green  v.  Kitchen  (1948)  229  N.C.  450,  50  S.E.2d  545.) 

These  provisions  raise  a  number  of  subordinate  questions  which  must  be 
answered  in  order  to  answer  the  principal  inquiry. 

1.  Is  an  expenditure  for  a  public  library  a  necessary  expense  of  the 
county,  city  or  town  maintaining  it?  The  Supreme  Court  has  held  on  a 
number  of  occasions  that  it  is  not,  although  expenditure  of  funds  for 
a  public  library  is  for  a  public  purpose.  Thus,  before  the  levy,  collection 
or  expenditure  of  any  tax  for  that  purpose,  the  same  must  be  approved 
by  a  majority  of  the  voters  in  a  referendum  called  for  that  purpose. 
(Jamison  v.  Charlotte  (1954)  239  N.C.  682,  80  S.E.2d  904;  Westbrook  v. 
Southern  Pines  (1939)  215  N.C.  20,  1  S.E.2d  95;  Twining  v.  Wilmington 
(1939)  214  N.C.  655,  200  S.E.  416.) 

2.  Is  the  levy  and  collection  of  tax  under  the  Local  Option  Sales  and  Use 
Tax  Act  a  tax  "levied  or  collected  by  any  officers  of  the  same";  i.e.,  is  the 
local  potion  sales  and  use  tax  locally  levied  and  hence  within  the  constitu- 
tional proscription?  The  purpose  of  the  Act  is  "to  provide  the  counties  and 
municipalities  of  this  State  with  an  added  source  of  revenue  and  to  assist 
them  in  meeting  their  growing  financial  needs  by  providing  that  counties 
may  by  special  election  adopt  and  levy  a  one  percent  (1%)  sales  and  use 
tax  .  .  ."  G.S.  105-164.46.  After  an  election  held  under  either  G.S.  105-164.47 
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or  G.S.  105-164.48,  if  a  majority  of  voters  "shall  approve  the  levy  of  the 
local  sales  and  use  tax,  the  tax  shall  be  levied  .  .  ."  G.S.  105-164.50. 
Finally,  G.S.  105-164.53  requires  that  "the  Commissioner  of  Revenue  shall 
collect  the  local  sales  and  use  tax  imposed  by  any  county  pursuant  to  the 
provisions  of  this  division."  The  gist  of  these  sections  seems  to  be  that 
while  the  State  collects  the  local  option  tax,  it  does  so  for  the  counties, 
and  the  counties  levy  the  tax  as  a  necessary  result  of  an  approving  vote 
of  the  people. 

In  a  somewhat  analogous  situation,  the  Supreme  Court  of  North  Carolina 
considered  whether  the  commissioners  of  Mounty  Airy  and  Surry  County 
might  use  intangibles  tax  proceeds  for  a  public  purpose  (airport)  which, 
however,  was  not  a  necessary  expense,  when  the  expenditure  had  not  been 
submitted  to  a  referendum.  It  concluded  that  while  the  State  collects  and 
distributes  the  intangibles  tax  proceeds,  the  language  of  G.S.  105-198 
("taxes  so  levied  for  the  benefit  of  the  political  subdivisions  of  the  State 
are  levied  for  and  on  behalf  of  said  political  subdivisions  ...  to  the  same 
extent  and  manner  as  if  .  .  .  made  by  the  governing  authorities  of  said 
subdivisions")  makes  it  clear  that  the  tax  falls  within  the  ambit  of 
Article  VII,  section  6  and  therefore  could  not  be  used  by  the  county  other 
than  as  tax  funds.  That  is  to  say,  it  would  have  been  necessary  to  submit 
the  question  to  a  referendum.  (Yokley  v.  Clark  (1964)  262  N.C.  218,  136 
S.E.2d  564.  See  also  Vance  County  v.  Royster  (1967)  271  N.C.  53,  155 
S.E.2d790.) 

3.  Would  the  fact  that  the  levy  of  the  tax  has  been  approved  by  the 
voters  in  an  election  held  for  that  purpose  carry  with  it  approval  of  its 
use  for  non-necessary  expenses?  If  so,  of  course,  no  further  election  is 
necessary.  However,  the  Supreme  Court  traditionally  seems  to  have  viewed 
the  provisions  of  Article  VII,  section  6  of  the  Constitution  as  requiring 
specific  approval  of  the  object  of  an  expenditure  when  the  outlay  would 
not  be  for  a  "necessary  expense",  and  no  reason  is  perceived  for  expecting 
a  change  in  that  view.  (Yokley  v.  Clark,  supra;  Vance  County  v.  Royster, 
supra. ) 

From  the  foregoing,  it  appears  that  proceeds  from  the  local  option  sales 
and  use  tax  may  be  used  only  for  necessary  expenses,  unless  a  "non- 
necessary"  expense  is  specifically  approved  in  a  referendum  upon  that 
question  in  the  taxing  county.  Since  voter  approval  has  not  been  secured 
for  the  use  of  such  funds  for  the  Wayne  County  Public  Library  building 
program,  it  is  concluded  that  such  funds  may  not  properly  be  used  for  that 
purpose. 


Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 
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17  February  1969  •  .      r 

Subject:  Taxation;  Sales  &  Use  Tax,  State;  Exemptions;  Refunds 

Requested  by:     Redevelopment  Commission  of  the  City  of  Lumberton 

Question:  Is  the  Redevelopment  Commission  of  the  City  of  Lumberton 

entitled  to  exemption  from  the  North  Carolina  sales  and 
use  tax  ? 

Conclusion:  A  city  redevelopment  commission  is  not  entitled  to  exemp- 

tion from  the  North  Carolina  sales  and  use  tax,  nor  is  it 
entitled  to  refund,  the  commission  not  falling  within  that 
category  of  agencies  entitled  to  refund  under  the  provi- 
sions of  G.S.  105-164.14. 

Pursuant  to  the  provisions  of  G.S.  160-457,  a  certificate  of  incorporation 
was  issued  on  9  May  1966  by  the  North  Carolina  Secretary  of  State  to  the 
"Redevelopment  Commission  of  the  Municipality  of  the  City  of  Lumberton". 
Under  the  provisions  of  that  statute,  a  redevelopment  commission  upon 
creation  becomes  a  "separate  and  distinct  body  corporate  and  politic". 
Prior  to  the  1961  amendments  to  the  North  Carolina  Sales  and  Use  Tax 
Act,  sales  to  political  subdivisions  of  the  State  were  exempt  by  virtue  of 
former  G.S.  105-164.13  (30).  However,  the  1961  General  Assembly  re- 
pealed G.S.  105-164.13(30),  thus  rendering  sales  to  the  State  and  to  its 
political  subdivisions  taxable.  That  this  was  the  intended  result  is  demon- 
strated by  G.S.  105-164.14 (c)  which  makes  express  provision  for  refunds 
to  certain  political  subdivisions  of  the  State.  That  sales  to  political  sub- 
divisions of  the  State  are  subject  to  the  State's  sales  and  use  tax  is 
illustrated  by  the  case  of  Housing  Authority  of  the  City  of  Wilmington  vs. 
Johnson  (1964)  261  N.C.  76,  134  S.E.2d  121. 

Since  sales  to  the  Redevelopment  Commission  are  not  exempt,  the  question 
necessarily  arises  whether  sales  taxes  paid  by  it  are  refundable  under  the 
provisions  of  G.S.  105-164.14 (c),  which  provides  "the  Commissioner  of 
Revenue  shall  make  refunds  annually  to  all  counties  and  incorporated 
cities  and  towns  and  sanitary  districts  in  this  State  of  sales  and  use 
taxes  paid  under  this  Article  by  said  counties  and  incorporated  cities  and 
towns  and  sanitary  districts  on  direct  purchases  of  tangible  personal 
property  .  .  .".  However,  the  statute  goes  on  to  expressly  provide  that 
"The  refund  provisions  contained  in  this  subsection  shall  not  apply  to  any 
bodies,  agencies  or  political  subdivisions  of  the  State  not  specifically 
named  herein."  The  Redevelopment  Commission,  being  a  separate  and 
distinct  "body  politic  and  corporate",  is  not  one  of  the  agencies  specifically 
named  in  the  refund  statute  and  therefore  is  not  entitled  to  a  refund. 
Again,  it  appears  that  the  principles  enunciated  in  Housing  Authority  of 
the  City  of  Wilmington  vs.  Johnson,  supra,  control.  In  that  case,  it  was 
held  that  "a  housing  authority  created  pursuant  to  the  provisions  of  our 
Housing  Authorities  Law  is  a  municipal  corporation.  Wells  vs.  Housing 
Authority,  supra.  Even  so,  such  a  corporation  is  not  an  incorporated  city 
or  town,  and  is  not  entitled  to  the  refund  of  sales  taxes  paid  on  purchases 
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of  tangible  personal  property  pursuant  to  the  provisions  of  G.S.  105- 
164.14(c)."  It  is  further  observed,  in  the  same  case,  that  "there  is  no 
meritorious  reason  why  such  agencies  should  not  be  included  within  the 
refund  provisions  of  G.S.  105-164.14(b)  (c).  However,  they  are  not  and 
such  inclusion  or  exclusion  is  a  legislative  matter  and  not  one  for  the 
courts." 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 


Requested  by: 


Question: 


9  July  1969 

Subject:  Taxation;   Sales  &  Use  Tax,  State;  Liability  for  Payment 

of  North  Carolina  Use  Tax  on  Motor  Vehicles  and  other 
Tangible  Personal  Property  Purchased  outside  North  Car- 
olina for  Use  in  this  State  by  Non-resident  Serviceman 
Stationed  in  North  Carolina;  Soldiers'  and  Sailors'  Civil 
Relief  Act 

Mr.  Eric  L.  Gooch,  Director 
Sales  and  Use  Tax  Division 
North  Carolina  Department  of  Revenue 

Whether  Section  514  of  the  Soldiers'  and  Sailors'  Civil 
Relief  Act  (50  U.S.C.  App.  §574)  exempts  non-resident 
servicemen  stationed  in  North  Carolina  pursuant  to  mili- 
tary orders  from  payment  of  the  North  Carolina  Use  Tax 
levied  under  G.S.  105-164.6  on  the  storage,  use  or  con- 
sumption in  North  Carolina  of  motor  vehicles  and  other 
tangible  personal  property  purchased  outside  North  Caro- 
lina for  use  in  this  State. 

Section  514  of  the  Soldiers'  and  Sailors'  Civil  Relief  Act 
(50  U.S.C.  App.  §574)  does  not  exempt  nonresident 
servicemen  stationed  in  North  Carolina  pursuant  to  mili- 
tary orders  from  payment  of  the  North  Carolina  Use  Tax 
levied  under  G.S.  105-164.6  on  the  storage,  use  or  con- 
sumption in  North  Carolina  of  motor  vehicles  and  other 
tangible  personal  property  purchased  outside  North  Caro- 
lina for  use  in  this  State,  and  such  servicemen  are  liable 
for  payment  of  the  North  Carolina  Use  Tax  so  levied  on 
the  use  of  such  property. 

This  question  was  specifically  raised  and  was  considered  by  the  United 
States  Supreme  Court  in  the  case  of  Sullivan  v.  United  States,  23  L  Ed  2d 
182,  instituted  by  the  United  States  against  the  Tax  Commissioner  of  the 
State  of  Connecticut  in  the  United  State  District  Court  for  the  District  of 
Connecticut  on  behalf  of  certain  servicemen.  The  District  Court  entered 
a  declaratory  judgment  that  Section  514  of  the  Soldiers'  and  Sailors'  Civil 
Relief    Act,    exempting    nonresident    servicemen    from    state    taxation    in 
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respect  of  personal  property  or  the  use  thereof,  prevented  Connecticut 
from  imposing  its  sales  and  use  taxes  on  servicemen  who  were  stationed 
in  Connecticut  but  who  were  residents  of  or  domiciled  in  other  states.  The 
Court  of  Appeals  for  the  Second  Circuit  affirmed  the  District  Court,  but 
the  United  States  Supreme  Court,  in  a  unanimous  opinion,  reversed  and 
held  that  the  exemption  contained  in  Section  514  of  said  Act  did  not  apply 
to  sales  taxes  or  use  taxes.  The  United  States  Supreme  Court  states  as 
follows  in  the  Sullivan  case: 

"We  think  it  clear  from  the  face  of  §514  that  state  taxation  of 
sales  to  servicemen  is  not  proscribed.  A  tax  on  the  privilege  of 
selling  or  buying  property  has  long  been  recognized  as  distinct 
from  a  tax  on  the  property  itself.  .  .  .  The  incidence  of  the  sales 
tax  is  not  the  property  itself  or  its  presence  within  the  State. 
Rather  it  is  the  transfer  of  title  for  consideration,  a  legal  act 
which  can  be  accomplished  without  the  property  ever  entering 
the  State  .  .  . 

"While  we  agree  that  use  taxes  are  not  so  clearly  excluded  by  the 
language  of  §514  as  are  sales  taxes,  neither  do  we  believe  that 
they  are  clearly  included.  And  consideration  of  the  purpose  and 
legislative  history  of  §514  along  with  its  language  and  other 
factors  has  led  us  to  the  conclusion  that  Congress  did  not  intend 
to  free  servicemen  stationed  away  from  home  for  the  sales  or 
use  taxes  of  the  host  State. 

"The  legislative  history  of  the  1942  enactment  and  the  1944  and 
1962  amendments  of  §514  reveals  that  Congress  intended  the  Act 
to  cover  only  annually  recurring  taxes  on  property — the  familiar 
ad  valorem  personal  property  tax.  .  .  .  The  language  of  these 
reports  (Legislative  History — Senate  and  House  Reports)  is  simply 
'  irreconcilable  with  the  proposition  that  Congress  thought  the  Act 
would  apply  to  a  tax  which,  like  the  sales  or  use  tax,  does  not 
apply  annually  to  all  personal  property  within  the  State  but  is 
imposed  only  once  and  then  only  where  there  has  been  a  retail 
sales  transaction  ... 

"Section  514  does  not  relieve  servicemen  stationed  away  from 
home  from  all  taxes  of  the  host  State.  It  was  enacted  with  the 
much  narrower  design  'to  prevent  multiple  State  taxation  of  the 
property'.  And  the  substantial  risk  of  double  taxation  under  multi- 
state  ad  valorem  property  taxes  does  not  exist  with  respect  to 
sales  and  use  taxes  .  .  . 

"The  language  of  §514  does  not  undercut  our  conclusion  that 
Congress  did  not  propose  to  exempt  servicemen  from  sales  and 
use  taxes  .  .  ." 

It  was  argued  in  the  Sullivan  case  on  behalf  of  the  servicemen  involved 
that  the  reference  at  two  places  in  Section  514  of  the  Act  to  property 
"or  the  use  thereof"  is  a  specific  reference  to  taxation  on  the  use  of  prop- 
erty and  brings  such  use  taxes  literally  within  the  meaning  of  the  phrase 
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"taxation  in  respect  of  the  personal  property"  as  used  in  Section  514,  and 
this  reference  to  property  "or  the  use  thereof",  as  interpreted  in  light  of 
the  language  employed  by  the  United  States  Supreme  Court  in  the  case  of 
California  v.  Buzard,  382  U.S.  386,  15  L  Ed.  2d  436,  was  the  basis  of  the 
previous  opinion  of  this  office  expressed  in  Memorandum  dated  3  August 
1966  to  the  effect  that  a  nonresident  serviceman  who  purchases  a  motor 
vehicle  outside  of  this  State  and  brings  said  vehicle  into  this  State  where 
he  is  stationed  pursuant  to  military  orders  may  not  be  required  to  pay  the 
use  tax  upon  bringing  said  vehicle  into  this  State.  The  portions  of  Section 
514  wherein  this  reference  is  employed  read  as  follows: 

(1)  "Where  the  owner  of  personal  property  is  absent  from  his 
residence  or  domicile  solely  by  reason  of  compliance  with  military 
or  naval  orders,  this  section  applies  with  respect  to  personal  prop- 
erty, or  the  use  thereof,  within  any  tax  jurisdiction  other  than 
such  place  of  residence  or  domicile,  regardless  of  where  the 
owner  may  be  serving  in  compliance  with  such  orders  .  .  ." 

(2)  "When  used  in  this  subsection,  .  .  .  (b)  the  term  'taxation' 
shall  include  but  not  be  limited  to  licenses,  fees,  or  excises  im- 
posed in  respect  to  motor  vehicles  or  the  use  thereof  .  .  ." 

However,  the  Supreme  Court  in  California  v.  Buzard  held  as  follows  with 
respect  to  this  latter  portion  of  Section  514: 

"We  conclude  that  subsection  (2)(b)  refers  only  to  those  taxes 
which  are  essential  to  the  functioning  of  the  host  State's  licensing 
and  registration  laws  in  their  application  to  the  motor  vehicles  of 
nonresident  servicemen." 

Furthermore,  the  Supreme  Court  in  Sullivan  v.  United  States  gave  a 
similar  interpretation  of  the  language  employed  in  these  two  portions 
of  Section  514  as  follows: 

"We  think  that,  in  light  of  the  clear  indications  of  congressional 
intent  discussed  above,  the  most  sensible  inference  to  be  drawn 
from  this  language  is  that  the  only  taxes  on  the  use  of  property 
from  which  servicemen  are  exempted  are  the  special  registration 
taxes  imposed  annually  by  all  States  on  the  use  of  motor  vehicles. 
Indeed,  this  interpretation  is  supported  by  the  structure  of  §514 
itself.  There  is  no  reference  to  'use'  of  property  in  those  portions 
of  subsection  (1)  which  set  out  the  basic  exemption  and  in  which 
Congress  would  naturally  have  been  expected  to  mention  use  taxes 
had  it  meant  to  include  them.  Moreover,  subsection  (2)(b)  .  .  . 
says  that  'taxation'  includes  such  levies  only  on  motor  vehicles 
when  they  have  been  paid  at  home.  Thus,  as  we  held  in  California 
V.  Buzard  382  U.S.  386,  15.  L.  Ed.  2d  436,  subsection  (2)  (b)  does 
not  encompass  ordinary  revenue-raising  excise  or  use  taxes,  but 
is  limited  to  'those  taxes  which  are  essential  to  the  functioning 
of  the  host  State's  licensing  and  registration  laws  in  their  appli- 
cation to  the  motor  vehicles  of  nonresident  servicemen.'  The  Court 
held  in  Buzard  that  §514  exempted  servicemen  from  the  California 


890  ATTORNEY   GENERAL  OPINIONS  [VOL. 

;^  tax  on  automobiles,  not  because  it  was  an  excise  tax  on  use 
covered  by  subsection  (2)(b)  but  rather  because  it  was  not  such 
a  tax.  The  so  called  'license  fee'  there  in  question  was  an  annual 
tax  in  the  amount  of  2%  of  the  assessed  market  value  of  the 
car — a  levy  which  was  indistinguishable  from  the  annually  re- 
curring ad  valorem  taxes  that  §514  was  designed  to  cover. 

-  "Section  514,  therefore,  does  not  in  terms  relieve  servicemen  from 
every  state  tax  which  is  somehow  dependent  on  the  presence  of 
personal  property  within  the  State.  Rather,  it  provides  only  that 
a  State  cannot  justify  imposing  the  taxes  to  which  §514  was 
initially  intended  to  apply — annually  recurring  ad  valorem  property 
taxes — on  the  ground  of  the  property's  presence  within  the 
State  .  .  . 

"For  these  reasons  we  hold  that  §514  of  the  Soldiers'  and  Sailors' 
Civil  Relief  Act  does  not  exempt  servicemen  from  the  sales  and 
use  taxes  imposed  by  Connecticut." 

Based  on  this  decision  of  the  United  States  Supreme  Court  in  the  Sullivan 
case,  it  is  concluded  that  nonresident  servicemen  stationed  in  North 
Carolina  pursuant  to  military  orders  are  liable  for  payment  of  the  use 
tax  levied  under  G.S.  105-164.6  on  the  storage,  use  or  consumption  in 
North  Carolina  of  motor  vehicles  and  other  tangible  personal  property 
purchased  outside  North  Carolina  for  use  in  this  State. 

Robert  Morgan,  Attorney  General 
I.  Beverly  Lake,  Jr.,  Staff  Attorney 


14  January  1970 

Subject:  Taxation;    Sales    and    Use    Tax,    State;    National    Banks 

Liability  for;  Public  Law  91-156,  91st  Congress,  H.R.  7491 

Requested  by:     Honorable  L  L.  Clayton 

Commissioner  of  Revenue 
Mr.  Eric  L.  Gooch,  Director 
Sales  and  Use  Tax  Division 
Department  of  Revenue 

Question:  Whether  national  banks  having  their  principal  office  within 

the  State  of  North  Carolina  are  now  liable  under  Public 
Law  91-156  of  the  91st  Congress,  H.R.  7491,  for  payment 
of  the  sales  and  use  tax  imposed  by  Article  5,  Schedule  E, 
of  the  Revenue  Act  of  North  Carolina? 

Conclusion:  National    banks    having    their    principal    office    within    the 

State  of  North  Carolina  are  now  liable  under  Public  Law 
91-156  of  the  91st  Congress,  H.R.  7491,  for  payment  of 
the  sales  and  use  tax  imposed  by  Article  5,  Schedule  E, 
of  The  Revenue  Act  of  North  Carolina. 
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Public  Law  91-156  of  the  91st  Congress,  H.R.  7491,  approved  December  24, 
1969,  and  designated  "an  act  to  clarify  the  liability  of  national  banks  for 
certain  taxes",  contains  both  a  temporary  and  a  permanent  amendment  to 
Section  5219  of  the  Revised  Statutes  (12  U.S.C.  548).  The  permanent 
amendment,  contained  in  section  2  of  the  Act,  provides  that  upon  its 
effective  date  on  January  1,  1972,  a  national  bank,  for  the  purposes  of  any 
tax  law,  shall  be  treated  as  a  bank  organized  and  existing  under  the  laws 
of  the  State  within  which  its  principal  office  is  located.  The  temporary 
amendment,  contained  in  section  1  of  the  Act,  is  effective  from  the  date  of 
enactment  of  the  Act  until  the  effective  date  of  the  Permanent  amendment, 
January  1,  1972.  This  temporary  amendment  adds  a  paragraph  "5"  to 
Section  548  of  Title  12,  United  States  Code,  and  provides  in  sub-paragraph 
(a)  for  taxation  of  national  banks  by  the  several  States,  in  addition  to  the 
other  methods  of  taxation  previously  authorized  by  Section  548,  as  follows: 

"5.  (a)  In  addition  to  the  other  methods  of  taxation  authorized 
by  the  foregoing  provisions  of  this  section  and  subject  to  the 
limitations  and  restrictions  specifically  set  forth  in  such  provisions, 
a  State  or  political  subdivision  thereof  may  impose  any  tax  which 
is  imposed  generally  on  a  nondiscriminatory  basis  throughout  the 
jurisdiction  of  such  State  or  political  subdivision  (other  than  a  tax 
on  intangible  personal  property)  on  a  national  bank  having  its 
principal  office  within  such  State  in  the  same  manner  and  to  the 
same  extent  as  such  tax  is  imposed  on  a  bank  organized  and 
existing  under  the  laws  of  such  State." 

The  retail  sales  tax  imposed  under  G.S.  105-164.4  and  the  use  tax  imposed 
under  G.S.  105-164.6  are  taxes  which  are  imposed  generally  on  a  non- 
discriminatory basis  throughout  North  Carolina.  Under  these  statutes  and 
G.S.  105-164.7,  which  provides  that  it  is  the  intent  of  the  Legislature  that 
the  sales  tax  shall  be  added  to  the  sales  price  of  the  property  when  sold 
and  passed  on  to  the  customer,  these  taxes  have  been  imposed  and  levied 
on  the  same  uniform  basis  upon  sales  to  banks  organized  and  chartered 
under  the  laws  of  this  State.  While  there  is  no  specific  exemption  of 
national  banks  from  the  taxes  imposed  by  these  statutes  in  Article  5  of 
The  Revenue  Act,  subsection  (17)  of  G.S.  105-164.13  exempts  "Sales  which 
a  state  would  be  without  power  to  tax  under  the  limitations  of  the  Con- 
stitution or  laws  of  the  United  States  or  under  the  Constitution  of  this 
State."  Since  national  banks  are  considered  agencies  or  instrumentalities 
of  the  United  States,  the  doctrine  of  implied  constitutional  immunity  has 
been  applied,  and  it  has  been  the  administrative  practice  of  the  Depart- 
ment of  Revenue  to  exempt  from  tax  those  sales  made  to  federal  instru- 
mentalities, including  national  banks.  This  administrative  practice  was 
supported  by  opinion  of  the  Attorney  General  dated  July  15,  1946,  holding 
that  while  Congress  has  consented  to  certain  forms  of  State  taxation  upon 
national  banks  (12  U.S.C.  548)  "that  consent  does  not  extend  to  the  im- 
position of  a  State  excise  or  sales  tax  upon  national  banks".  Now,  how- 
ever. Congress,  by  its  enactment  of  Public  Law  91-156,  has  consented  to 
further  state  taxation  of  national  banks  and  has  expressly  provided  that 
a   State   may  impose   "any  tax   which   is   imposed   generally   on   a   nondis- 


g92  ATTORNEY   GENERAL   OPINIONS  [VOL. 

criminatory  basis  throughout  the  jurisdiction  of  such  State  ...  on  a 
national  bank  having  its  principal  office  within  such  State  in  the  same 
manner  and  to  the  same  extent  as  such  tax  is  imposed  on  a  bank  organized 
and  existing  under  the  laws  of  such  State." 

Since  the  previously  existing  constitutional  immunity  has  now  been  re- 
moved by  consent  of  Congress  and  since  the  taxes  presently  imposed  under 
Article  5  of  The  Revenue  Act  qualify  as  "any  tax  which  is  imposed 
generally  on  a  nondiscriminatory  basis  throughout  the  jurisdiction  of  such 
State",  national  banks  having  their  principal  office  within  this  State  are 
no  longer  exempt  from  such  taxes,  and  the  State  may  now  impose  these 
taxes  under  its  existing  laws  upon  such  banks  in  the  same  manner  and  to 
the  same  extent  as  the  State  now  imposes  such  taxes  on  banks  chartered 
and  existing  under  the  laws  of  North  Carolina,  subject  to  the  restriction 
contained  in  sub-paragraph  (c)  of  paragraph  5  of  the  temporary  amend- 
ment. This  sub-paragraph  provides : 

"(c)  No  sales  tax  or  use  tax  complementary  thereto  shall  be 
imposed  pursuant  to  this  paragraph  5  upon  purchases,  sales,  and 
use  within  the  taxing  jurisdiction  of  tangible  personal  property 
which  is  the  subject  matter  of  a  written  contract  of  purchase 
entered  into  by  a  national  bank  prior  to  September  1,  1969." 

Therefore,  subject  only  to  this  restriction,  national  banks  having  their 
principal  office  within  the  State  of  North  Carolina  are  now  liable  under 
Public  Law  91-156  of  the  91st  Congress,  H.R.  7491,  for  payment  of  the 
sales  and  use  tax  imposed  by  Article  5,  Schedule  E,  of  The  Revenue  Act 
of  North  Carolina. 

"  Robert  Morgan,  Attorney  General 

'  )  I.  Beverly  Lake,  Jr., 

''\  Assistant  Attorney  General 

17  June  1969 

Subject:  Taxation;   Sales  &  Use  Tax,  State;   Public  Sale  of  Auto- 

mobile by  Gaston  County  Board  of  Education;  Tax  Liability 
of  Purchaser  at  Sale 

Requested  by:     Mr.  James  B.  Garland 

Attorney  for  Gaston  County  Board  of  Education 

Question:  Whether   the   highest   bidder   and   purchaser   of   an   auto- 

mobile from  the  Gaston  County  Board  of  Education  at  a 
public  sale  held  by  said  Board  of  Education  must  pay  the 
sales  tax  levied  under  the  provisions  of  G.S.  105-164.4(1)? 

Conclusion:  The  purchaser  of  an  automobile  from  the  Gaston  County 

Board   of  Education  at  a  public   sale  held  by   said   Board 
.'     ,'  is    not   liable    for   the    sales    or   use   tax    imposed    by    G.S. 

105-164.4,  provided  the  sales  or  use  tax  due  on  such  auto- 
mobile was  paid  to  the  State  by  said  Board  upon  its 
purchase  thereof. 
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G.S.  105-164.4(1)   provides  in  part  in  its  fourth  paragraph  as  follows: 

"The  tax  levied  under  this  subdivision  shall  not  apply  to  the  owner 
of  a  motor  vehicle  who  purchases  or  acquires  said  motor  vehicle 
from  some  person,  firm  or  corporation  who  or  which  is  not  a 
dealer  in  new  and /or  used  motor  vehicles  if  the  tax  levied  under 
this  article  has  been  paid  with  respect  to  said  motor  vehicle." 

The  provisions  of  this  portion  of  the  statute  above  quoted  would  apply  to 
a  purchaser  of  an  automobile  from  the  Gaston  County  Board  of  Education, 
which  would  qualify  as  a  non-dealer  within  the  intent  and  purpose  of  this 
portion  of  the  statute  although  strictly  speaking  it  is  not  a  "person,  firm 
or  corporation",  and  such  purchaser  would  not  be  required  to  pay  the  tax 
if  the  Gaston  County  Board  of  Education,  upon  its  purchase  of  the  auto- 
mobile, paid  the  tax  required  by  G.S.  105-164.4(1)  either  to  the  dealer 
from  whom  it  purchased  the  automobile  (if  purchased  in  North  Carolina) 
or  to  the  Revenue  Department  or  to  the  Department  of  Motor  Vehicles 
upon  its  application  for  a  Certificate  of  Title,  Certificate  of  Registration 
or  license  plate.  The  Department  of  Revenue  Sales  and  Use  Tax  Regula- 
tion Number  33  states  in  part  as  follows : 

"(d)  Trades  of  motor  vehicles  between  persons  in  this  State  who 
are  not  engaged  in  the  business  of  selling  motor  vehicles  are  not 
subject  to  tax  provided  the  tax  due  on  such  motor  vehicles  has 
been  paid  to  the  State.  With  this  exception,  every  person  applying 
for  a  Certificate  of  Title,  Certificate  of  Registration  or  license  plate 
for  any  new  or  used  motor  vehicle  purchased  for  use  on  the  streets 
and  highways  of  this  State  shall  pay  the  applicable  tax  thereon 
to  the  Department  of  Motor  Vehicles  unless  such  tax  has  been  paid 
to  the  Department  of  Revenue  or  to  a  North  Carolina  dealer 
registered  with  the  Department  of  Revenue." 

Robert  Morgan,  Attorney  General 
I.  Beverly  Lake,  Jr.,  Staff  Attorney 


TRUSTS 

29  August  1969 

Subject:  Trusts;  Revocation  by  Trustor 

Requested  by:      Mr.  Gerald  J.  Anderson,  Director 

Alamance  County  Department  of  Social  Services 

Question:  Is  a  trust  recovable  when  its  provisions  are  as  set  forth 

below  ? 

Conclusion:  A   trust   is   revocable    by   the    trustor   when   its   provisions 

are  as  follows: 

"Received   of  X   Bank  and   Trust   Company,   one   thousand 
and  no/ 100  dollars  ($1,000.00)  from  Mrs.  John  J.  Doe.  De- 
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posited  in  trust  account  Y  &  Z  Funeral  Service,  Inc., 
trustee  for  Mrs.  J.  J.  Doe,  to  apply  to  prearranged  funeral 
service  for  Mrs.  Doe.  Signed:  X  &  Z  Funeral  Service,  Inc. 
by  Richard  R.  Roe,  Treasurer." 

The   question  was   raised   initially   in   a   letter   dated   April    16,    1969   from 
Mr.  Anderson,  and  has  been  discussed  with  him  since  by  telephone. 
The  conclusion   stated   above  is  based   upon   an  excerpt  from  Lee,   North 
Carolina   Law    of    Trusts,    Section    33,    and    authorities    cited    therein,    as 
follows : 

"Although  the  period  fixed  by  the  terms  of  the  trust  has  not 
expired,  if  all  of  the  beneficiaries  of  the  trust  consent  and  none  of 
them  is  under  incapacity,  they  can  compel  the  termination  of  the 
trust  even  though  the  purposes  of  the  settler  have  not  been  fully 
accomplished.  North  Carolina  is  listed  as  following  this  view. 
(H.B.,  Sec.  152;  43  Am.  Jur.,  page  87;  Scott,  Sec.  337.3,  N.  3; 
,  .  4  (2)  Boger,  Sec.  1002,  N.  51;  Jasper  v.  Maxwell,  16  N.C.  357 
(1830);  Turnage  v.  Greene,  55  N.C.  63  (1854);  see  Wachovia 
Bank   Trust  Company  v.  Laws,   217   N.C.   171,   172    (1940)    .   .   ." 

Also  pertinent  is  54  Am.  Jur.,  Sec.  77,  where,  after  a  discussion  of  means 
by  which  a  trust  may  not  be  revoked,  a  statement  appears  as  follows: 

"This  does  not  mean,  however,  that  a  grantor  may  not  revoke  a 
trust  or  deed  where  he  is  the  sole  beneficiary  of  the  trust,  and  no 
other  person  has  any  present  interest  in  the  estate,  contingent  or 
otherwise." 

Robert  Morgan,  Attorney  General 
R.  S.  Weathers,  Staff  Attorney 


WORKMEN'S  COMPENSATION 


6  June  1969 


Subject:  Workmen's     Compensation;      Medical     Bills     Incurred     in 

Another  State 

Requested  by:     Mr.  Jack  M.  Harrill 

Forest  City  Town  Attorney 

Questions:  (1)      If    a    North    Carolina    resident    sustains    an    accident 

which  is  compensable  under  the  Workmen's  Compensation 
Act  and  enters  a  hospital  in  another  state,  and  if  the 
North  Carolina  Industrial  Commission  does  not  approve 
the  entire  bill,  is  the  "unpaid  balance"  a  legal  obligation 
of  the  employee  in  the  other  state  ? 

(2)  If  so,  may  the  balance  legally  be  collected  in  North 
Carolina  ? 

(3)  Is  it  proper  for  a  North  Carolina  collection  agency 
acting  on  behalf  of  the  hospital  to  attempt  collection  from 

.1  the  employee? 

(4)  Is  the  employer  responsible  for  the  balance? 
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Conclusions:  (1)  Whether  a  hospital  in  another  state  could  legally 
collect  any  "unpaid  balance"  of  a  bill  incurred  in  that 
state  by  a  North  Carolina  resident  employee  of  a  North 
Carolina  employer  in  a  workmen's  compensation  matter  is 
a  matter  of  the  law  of  that  state. 

(2)  However,  it  would  be  a  violation  of  North  Carolina 
law  to  "receive"  such  a  fee  or  charge  in  North  Carolina. 

(3)  G.S.  97-90  only  prohibits  the  receipt  of  such  fee  or 
charge  in  this  State.  It  doesn't  expressly  forbid  an  attempt 
to  collect  it  here.  However,  in  keeping  with  the  spirit  of 
the  statute,  it  may  be  a  violation  of  the  law  to  exercise 
collection  efforts  of  an  illegal  fee. 

(4)  The  employer  is  not  responsible  for  the  unpaid 
balance  of  any  medical  bills  which  are  not  approved  by 
the  Industrial  Commission. 

In  your  letter  of  May  30,  you  request  our  opinion  on  a  workmen's  com- 
pensation matter  involving  an  employee  of  the  Town  of  Forest  City  who 
incurred  medical  bills  in  South  Carolina.  The  North  Carolina  Industrial 
Commission  has  approved  the  medical  bills  but  at  a  rate  lower  than  the 
full  charges.  The  South  Carolina  hospital  has  now  employed  a  North 
Carolina  collection  agency  to  secure  the  "unpaid  balance". 

G.S.  97-26  provides  the  standards  for  the  North  Carolina  Industrial  Com- 
mission's fee  schedule.  G.S.  97-90(a)  provides  that  hospital  charges  must 
be  approved  by  the  Commission  and  (b)  provides  that  it  is  a  misdemeanor 
to  "receive  any  fee,  other  consideration  or  gratuity  on  account  of  services 
so  rendered"  unless  approved  by  the  Commission  or  by  a  court  on  appeal. 
We  feel  it  improper  to  express  an  opinion  as  to  the  applicable  South 
Carolina  law  on  this  subject.  However,  since  the  employee  and  employer 
are  North  Carolina  residents  and  since  we  assume  the  accident  occurred 
in  this  State,  we  feel  confident  that  a  North  Carolina  court  would  apply 
North  Carolina  law.  Our  Supreme  Court  has  held  in  Worley  v  Pipes,  229 
N.C.  465,  50  S.E.2d  504  (1948)  and  Matros  v  Owen,  229  N.C.  472,  50 
S.E.2d  509  (1949)  that  attempts  to  collect  such  "unpaid  balances"  from 
the  employee  were  clearly  illegal  and  nonsuit  was  properly  granted. 

Of  course,  the  employer's  liability  is  imposed  by  virtue  of  the  Workmen's 
Compensation  Act  provisions  and  the  employer  clearly  is  not  liable  for 
any  medical  bills  not  approved  by  the  Commission. 

Since  the  statute  prohibits  the  receipt  of  such  a  fee  in  this  State,  we 
cannot  say  with  certainty  whether  the  North  Carolina  collection  agency's 
efforts  are  in  violation  of  the  law.  Clearly,  if  money  changed  hands  in 
North  Carolina,  they  would  be.  Certainly,  any  efforts  at  collection  in  this 
State  of  a  fee  which  is  illegal  in  this  State  are  questionable.  Whether  this 
activity  is  within  the  language  of  §97-90  is  unsettled. 

,        —  Robert  Morgan,  Attorney  General 

(Mrs.)  Christine  Y.  Denson, 
Staff  Attorney 
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Civil  Rights  Act  of  1964 

Equal  Employment  Opportunities  for  Women;  Not  Applicable 

to    State    Employees 741 

Women;   Hours  of  Work  for 363 

Claim  and  Delivery 

Jurisdiction  When  Defendant  Resides  Outside  County 

Where  Suit  is  Instituted 130 

Notary  Public  Taking  Oath  of  Sureties  on  Plaintiff's 

Undertaking  in  a  Claim  and  Delivery  Action 64 

Clerks  of  Superior  Court  (See  Courts;  Clerks  of  Superior  Court) 

Closed  Shop  (See  Labor) 

Collective  Bargaining  (See  Labor;  Collective  Bargaining) 

Community  Colleges  (See  Education;  Community  Colleges) 

Company  and  Special  Police 

Arrest  Powers  of;  Hot  Pursuit 164 

Arrest  Powers  of;  Resisting  Arrest 152 

Blue  Light  and  Sirens 391 
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Compulsory  Attendance  Law  (See  Education;  Compulsory 
Attendance  Law) 

Condemnation 

Education;  Condemnation  for  School  Site;  Acquisition  of 

Land  by  Purchase  as  Affecting  the  Right  to  Condemn 216 

Conflict  of  Interest  (See  Public  Officers  &  Employees; 
Conflict  of  Interest) 

Conservation  and  Development 

Fishing  Laws;  Fishing  from  Highway  Bridges;  State  Regulation  of     65 
Oil  and  Gas  Conservation  Act;  "Commercial  Quantities" 

as  Used  in  G.  S.  113-382  Defined 67 

Consolidation  and  Merger  of  School  Units  (See  Education; 
Consolidation) 

Consumer  Finance  Act 

Small  Loans;  Motor  Vehicle  Lenders;  Multiple  Loans 60 

Constitution 

Public  Purpose;  Municipal  Corporations;  Parks;  Reverter 
Clause  in  Deed  Affecting  Public  Purpose  of 
Park  Under  Constitution,  Article  V,  Section  3 494 

Contempt  (See  Criminal  Law  &  Procedure;  Contempt) 

Contracts,  Public  (See  Public  Contracts)  "~ 

Cooperative 

Use  of  Word  in  Assumed  Name  in  Violation  of  General  Statutes.  .     45 

Coroners 

(See  Public  Officers  &  Employees;  Coroners  and  Public 
Officers  &  Employees;  Medical  Examiners  &  Coroners) 

Corporations 

Dissolution;  Unpaid  Ad  Valorem  Taxes 827 

Dissolved;  Reporting  Income  for  Intangibles  Tax  Purposes 848 

Foreign;  Professional  Corporation  Act;  Domestication  of 

Foreign    Professional    Corporation 46 

Cosmetic  Arts  (See  Licenses  &  Licensing;  Cosmetic  Arts) 

Council  on  Mental  Retardation  (See  Mental  Retardation) 

Counties 

Building  Code;  Adoption  by  Local  Governmental 

Subdivision;  Exceptions  from  the  Code 68 

Civil  Defense;  Power  of  Political  Subdivision 62 

Contracts;    Competitive   Bidding;    Advertisement 459 
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Contracts;  Separate  Contracts  Required  for  Certain 

Portions  of  Work  Under  Public  Building  Contracts 550 

Courthouses;  Change  of  Site;  Unanimous  Vote  of 

Commissioners     69-71 

Courts;  Costs;  Counties  to  Furnish  Office  Space  and 

Furniture   to   Magistrates 112 

Courts;  Costs;  Liability  of  Counties  to  Furnish  Furniture, 

Fixtures,  and  Books;  Liability  for  Costs  in  Indigent  Appeals.  .    110 

Dogs;   Damage  Fund;   Authorization  to  Spend   Surplus 71 

Dogs;  Dog  Taxes;  Statutes  of  Limitations 73 

Elections;  Ambulance  Services;  No  Authority  for  County 

to  Hold  Any  Election  Not  Authorized  by  Statute 74 

Elections;  Expending  of  Funds  to  Promote  Bond  Issue 75 

Elections;  Registration  Records;  County  Board  of 

Commissioners  Required  to  Provide  Adequate  Funds 

for  Safekeeping  of  Records 76 

Finances;  Special  Purpose  Tax;  Construction  of  County  Building.  .  76 
Fiscal  Control  Act;  Budget  Preparation;  Surplus  Funds; 

Use  of  in  Preparing  Budget 78 

Fiscal  Control  Act;  Special  Tax  Levy;  Purpose  Fulfilled; 

Discontinuance  of  Levy  and  Transfer  of  Surplus  into 

General   Fund    78 

Garbage  Dump;  Operation  of  with  Municipality 79 

Industrial  Development  Commission;  Performing  Duties 

Through  Chamber  of  Commerce 80 

Legal  Defense  of;  Authority  of  Board  of  County 
Commissioners  to  Pay  Attorneys'  Fees  in  Civil 
Action  Against  Sheriff 593 

Meetings;   Special;   Notice  Requirement 81 

Motor  Vehicles;  Authority  of  Counties  to  Enact  Ordinance 

for  Disposal  of  Abandoned  or  Junked  Vehicles 82 

Necessary  Expenses;  Bonds;  Issuance  to  Purchase  Voting 

Machines    84 

Officers'  Salaries;  Authority  to  Increase  in  Election  Year 569 

Parking;  Ordinance-Making  Authority;  Regulation  of 

Parking  on  County-Owned  Properties 85 

Rescue  Squads;  Lease  of  Premises  for  Rescue  Squad  Purposes.  ...     88 

Sale  or  Lease  of  Property  to  Chamber  of  Commerce; 
Sale  of  Leases  at  Less  than  Fair  Market  Value; 
Mortgage  of  County  Property 88 

Sale  or  Rental  of  Property  at  Less  than  Fair  Value 89 

Sheriffs;  Uniform  Jail  Fees;  Payment  by  County  of 

Jail   Fees  to   Sheriff 90 
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Social  Services;  Pharmacies;  Authority  of  State  Board  of 
Social  Services  to  Make  Payments  to  County-Owned 
Pharmacies  for  Drugs  Dispensed  to  Welfare  Recipients 704 

Taxation  (See  Taxation  under  specific  tax  heading) 

Water  and  Sewage;  Sewage  Treatment  Facility;   Federal  Funds.  .      91 

Water  and  Sewer  Systems;  Expenditure  of  Non-Tax  Funds; 

G.  S.  153-9   (46) ;  G.  S.  153-11.2 92 

Water  Systems;  Sewage  Systems;  Power  to  Establish 94 

Zoning;  Elections;  No  Authority  for  Commissioners  to 

Hold   "Straw   Vote"   Election 95 

Zoning;  No  Authority  Under  G.  S.  153-9(55);  Authority 
Under  Articles  20  and  20B  of  Chapter  153  of  the 
General    Statutes 95 

Courts 

Alimony  and  Child  Support  Actions;  Enforcement  by 

Contempt   Proceedings    654 

Appeals;  Withdrawal  of  Appeals  from  District  Court 

to   Superior  Court;    Cost 96 

Appeals,  Criminal;  Appeals  by  State  from  Superior 

Court  to  Court  of  Appeals 149 

Appeals,  Criminal;  Notice  of  Appeal;  Setting  of  Appeal  Bond 98 

Appeals  from  District  to  Superior  Courts;  Jurisdiction  of  Superior 

Court  Over  Lesser  Included  and  Related  Misdemeanors 145 

Child  Abuse;  Jurisdiction 666 

Civil  Procedure;  Tax  Foreclosure  Suits;  Judgment  by 

Default   Final 99 

Clerk  of  Superior  Court;  Assistant  and  Deputy  Clerks; 

Power  to  Issue  Warrants 192 

Clerk  of  Superior  Court;  Assistant  and  Deputy  Clerks; 

Power  to  Issue  Warrants  for  Drugs 191 

Clerk  of  Superior  Court;  Authority  of  Clerks, 

Assistants,  and  Deputies  to  Fix  and  Take 

Bail  in  Counties  Under  the  New  Court  System 156 

Clerk  of  Superior  Court;  Duty  of  Clerk  Upon  Receiving 

Notice  of  Appeal  from  District  Court  to 

Superior  Court  in  Criminal  Action 101 

Clerk  of  Superior  Court;  Fees,  Absence  of  Authority  for  the 

Clerk  to  Waive  Fees  When  Welfare  Check  Received 101 

Clerk  of  Superior  Court;  Joint  Bank  Account;  Power  of 

Clerk  to  Collect  and  Distribute  Funds 33 

Clerk  of  Superior  Court;  Judgments;  Filing  of  Civil  Actions 

Instituted  by  Agents;  Entries  of  Payment  and  Satisfaction 

"^"  '  of  Judgments  of  Record  by  Agents 102 

Clerk  of  Superior  Court;  Judgments;  Receipt  of  More 

than  $1,000  for  Minor 317 
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Clerk  of  Superior  Court;  Judicial  Sale;  Authority  of 

Clerk  to  Accept  Upset  Bid  More  than  Ten  Days 

After  Filing-  of  Report  of  Sale 105 

Clerk  of  Superior  Court;  Public  Records;  Authority  to 

Compel  Production  of  S.  B.  I.  Records 730 

Clerk  of  Superior  Court;  Restoration  of  Competency  of 

Mental   Incompetent    320 

Costs;  Advance;   Counties  and  Municipalities 107 

Costs;  Appeal  from  District  to  Superior  Court 108 

Costs;  Counties  Required  to  Pay  Cost  of  Transcript 

Furnished  Solicitor 108 

Costs;  Counties  Required  to  Pay  Transcription  Cost  of 

Indigents;    Court   Reporter's   Compensation 109 

Costs;  Counties  to  Furnish  Furniture,  Fixtures  and  Books; 

Liability  for  Costs  in  Indigent  Appeals 110 

Costs;  Counties  to  Furnish  Office  Space  and  Furniture 

to  Magistrates    112 

Costs;  Expert  Witness  Fees;  Basis  of  Award 113 

Costs;  Jail;   Sheriffs 114 

Counties  to  Furnish  Courtroom  and  Related  Judicial  Facilities.  .  .  .    115 

Courthouse ;  Change  of  Site 69,  71 

District  Courts;  Jurisdiction;  Declaratory  Judgments; 

Abortion 116 

District  Courts;  Juvenile  Division;  Abandonment  Proceedings 642 

District  Courts;  Sessions;  When  Does  a  Session  End? 117 

District  Courts,  Small  Claims;  Suits  Brought  by 

Agents  of  Plaintiff;  Cancellation  of  Judgments 

by  Agent  of  Plaintiff 118 

District  Courts;  Traffic  Oft'enses,  Uniform  Schedule; 

No  Alteration  Permitted 119 

District  Courts;  Venue  in  Juvenile  Cases 669 

Evidence;  Admissibility  of  Written  Summary  or  Statement 

by  Welfare  Department  or  Family  Counselor 120 

Judges;  Commitment  of  Chronic  Alcoholic  to  Institution 122 

Judges;  District  Court;  Bail;  No  Authority  to  Fix  in 

Capital  Cases    158 

Judges;  District  Court;  Power  to  Issue  Certain  Writs 123 

Judges;  District  Court;  Power  to  Issue  Search  Warrants 

for   Drugs    192 

Judges;  Emergency;  Jurisdiction  of  in  Signing  Judgments 

Out    of    Term 125 

Judges;  Special;  Jurisdiction;  Commitment  of  Criminal 

Defendant  for  Mental  Examination 126 
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Judgments;  Driver's  Licenses;  Limited  Driving  Privilege; 
Authority  of  Court  to  Vacate  Portion  of  Judgment; 
Allowing  Limited  Driving  Privilege 410 

Judgments;  Driver's  Licenses;  Limited  Driving  Privileges; 

Modification  of  Order 409 

Judgments;  Irregular,  Voidable  and  Void;  Driver's  License 415 

Judgments;  Validity  of  Criminal  Judgment  Not  Signed  by 

Presiding  Judge 128 

Juries- Jurors;  Jury  Commission;  Method  of  Jury  Selection; 

Systematic  Procedure   129 

Jurisdiction;  Bad  Check  Cases;  Plea  of  Guilty 129 

Jurisdiction;  Claim  and  Delivery;  Defendant  Resides 

Outside  County  Where  Suit  is  Instituted 130 

Jurisdiction;  Concurrent  Jurisdiction  District  and 

Superior  in  Misdemeanor  Cases 132 

Jurisdiction;  Tax  Foreclosure  Suits 808 

Jurisdiction;  Tax  Foreclosure  Suits;  Authority  of  Superior  or 

District  Court  to  Grant  Judgment  by  Default  Final 133 

Jurisdiction;    Tax   Lien  Foreclosure 811 

Jurisdiction;  Waiver  of  Procedural  Defects 193 

Jury  Trial;  Divorce;  Waiver  of  Jury  Trials  in  District  Court 134 

Juveniles;  Custody;  Duration  of  Custody  of  County 

Social   Services   Department 316 

Juveniles;  Inapplicability  of  Article  2A,  Chapter  110  to 

County  Not  in  District  Court  System 671 

Juveniles;  Transporting  to  Training  School 677 

Magistrates;  Appeal  From 135 

Magistrates;  Assignment  of  Small  Claims; 

Jurisdiction   and   Venue 136 

Magistrates;  Attorney  Fees;  Authority  to  Allow  Under 

G.  S.  6-21.1 136 

Magistrates;    Criminal    Appeals   from 182 

Magistrates;  Indictments  and  Warrants;  Failure  of  Magistrate 
Issuing  Warrant  to  Designate  his  Title  on 
Warrant  Form  or  Uniform  Traffic  Citation 178 


Magistrates 
Magistrates 
Magistrates 
Magistrates 
Magistrates 


Nomination  and  Appointment  of 137 

Peace  Warrant;  Power  to  Issue 138 

Power  to  Issue  Search  Warrants  for  Drugs 192 

Power  to  Suspend  Judgment;   Probation 138 

Probate  and  Registration  of  Instruments; 
Certificate  of  Clerk  of  Superior  Court  Not 
Required  When  Magistrate  Takes  Acknowledgment 140 

Motor  Vehicles  (See  Motor  Vehicles) 
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Prosecutors;  Private  Attorney  Assisting  Prosecutor  on 

Per  Diem  Basis  May  Practice  Law 141 

Public  Defender;    Compensation;    Full-time   Duties 142 

Records;  Duty  to  Furnish  to  Veterans  Free 636 

Solicitors;  Special  County  Attorney  Under  Chapter  108;  Duties.  .  .  .  715 

Weapons;  Disposition  of  Personal  Property  Seized  by  Police 143 

Credit  Cards 

Insurance  Business  Through  Credit  Card  Facilities; 

Solicitation  for  Policies  and  Collection  of  Premiums 328 

Taxation;   Ad  Valorem  Taxes;   Payment  of;   Drafts 817 

Credit  Unions 

Interest;  Maximum  Interest  Chargeable;  Installment 

Payments  Not  Mandatory 49 

Interest  Rates;  Applicability  of  Chapter  1303,  1969  Session  Laws.  .  48 

Investment  of  Funds;  ICU  Government  Securities  Program 50 

Criminal  Law  &  Procedure 

Abduction  of  Children;  Removal  of  Child  from  State 143 

Abortions;  Incest;  No  Necessity  for  Report  in  Seven  Days 144 

Appeals;  District  to  Superior  Court;  Duty  of  Clerk 101 

Appeals;  District  to  Superior  Court;  Jurisdiction  of  Superior 

Court  over  Lesser  Included  and  Related  Misdemeanors 145 

Appeals;  Withdrawal  of  Appeals  from  District  Court 

to  Superior  Court;  Cost 96 

Appeals  by  State  from  Superior  Court  to  Court  of  Appeals 149 

Armed  Robbery;  Use  of  Toy  Pistol 149 

Arrest;  Service  of  a  Warrant  on  Sheriff  for  Misdemeanor 

by   State  Highway   Patrolman 150 

Arrest  Powers  of  Special  Police;   Resisting  Arrest 152 

Arrest  Warrants  Issued  to  Run  Outside  District; 

State-wide  Validity   153 

Assaults;  Punishment 154 

Bad  Check  Cases;  Jurisdiction;  Plea  of  Guilty 129 

Bail;  Authority  of  Clerks  of  Court  to  Take  and  Fix 156 

Bail;  Jailer  Taking  and  Setting 157 

Bail;  No  Authority  for  District  Court  Judge  to  Fix 

Bail  in  Capital  Cases 158 

Bail;  Sheriff  Not  Set  But  May  Take 628 

Barbiturates;   Indictment  and  Proof;   Negativing  Exceptions 159 

Citizenship;  Pardon;  Granting  of  Pardon  Does  Not 

Restore  Citizenship   162 

Commitment  to  Commissioner  of  Correction  Pending  Appeal; 

Safekeeping  of  a  County  Prisoner 163 
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Company  Police;  Special  Police;  Territorial  Jurisdiction 

and  Power  of  Arrest;  Hot  Pursuit 164 

Contempt;  Failure  of  Defendant  and  Witnesses  to  Appear; 

Bond  Forfeiture   165 

Disorderly  Conduct;  G.  S.  14-288.4  Applicable  to  a 

Non-Riot  Situation    166 

Embezzlement;    Punishment 167 

Evidence;  Husband  and  Wife;  Court  Cannot  Compel 

Wife  to  Testify  in  Criminal  Action  Brought 

by  Wife  Against  Husband  for  Assault  on  Wife 168 

Extraditions;  Duty  of  the  Governor  with  Regard  to 

Agents'  Commissions    169 

Extraditions;  Return  of  Probation  Violators  to  State 

Where  Probation  Imposed 171 

Fingerprinting  and  Photographing  Juveniles 670 

Fingerprinting  Misdemeanants;   Authority  for 173 

Fireworks ;  What  Constitutes 174 

Grand  Jury;  Witnesses;  Authority  of  Grand  Jury  to 

Summons  Witnesses    175 

Indictments  and  Warrants;  Arrest  Warrant  Issued  Upon 

Information  and  Belief  of  Police  Officer 176 

Indictments  and  Warrants;  Failure  of  Magistrate 

Issuing  Warrant  to  Designate  his  Title  on  Warrant 

Form  or  Uniform  Traffic  Citation 178 

Jails;  Custody  of  Prisoners;  Time  when  Custody  Passes  — 

from  the  Arresting  Officer  to  the  Jailer 350 

Judgments;  Prayer  for  Judgment  Continued;  Finality  of 

Sentence  179 

Judgments;  Validity  of  Criminal  Judgment  Not  Signed  by 

Presiding  Judge   128 

Jurisdiction;  Misdemeanors;  Concurrent  Jurisdiction 

Superior  and  District  Courts 132 

Jurisdiction;  Police  Chasing  Speeding  Motorist  Outside 

Corporate  Limits;  No  Authority;  Workmen's 

Compensation  for  Injury  Outside  Corporate  Limits 181 

Licenses;  Practicing  Without  When  Licensing  Board 

Not  Appointed    373 

Magistrates;    Criminal    Appeals   from 182 

Mental  Examination;  Commitment  of  Criminal  Defendant  for; 

Jurisdiction  of  Special  Judges 126 

Peace  Warrants;  Magistrates  No  Power  to  Issue 138 

Probation  Commission;  Taking  Fingerprints  and 

Photographs  of  Adult  Probationers 184 

Public  Drunkenness;  Public  Place;  Powers  to  Arrest 

in  Public  Place 185 


40]  ATTORNEY    GENERAL   OPINIONS  909 

Public  Drunkenness;  Punishment  for  Second  and 

Subsequent  Convictions    187 

Search  and  Seizure;  Search  Warrants;  Students' 

Dormitory  Room  on  State  Property 188 

Service  of  Process;  Sheriffs;  Warrants;  Duties 

Regarding  Service  of  Criminal  Process 188 

Warrants;  Clerks  of  Courts;  Power  to  Issue 191 

Warrants;   Discretionary  Nature  of  Issuance 191 

Warrants;  Extradition;  Method  of  Returning  Probation 

Violators  to  State  Where  Probation  was  Imposed 171 

Warrants;  Jails;  Duty  of  Jailer  to  Receive  Prisoner 

Before   Warrant  Issued 351 

Warrants;  No  Authority  to  Hold  Suspect  Without  Warrant 

for  Purpose  of  Investigation 192 

Warrants;  Search;  Person  Authorized  to  Issue  Search  Warrants 

for  Drugs  in  Counties  Having  District  Courts 192 

Warrants;  Search  of  Students'  Dormitory  Room 188 

Warrants;  Waiver  of  Procedural  Defects 193 

Weapons;  Clerk  of  Superior  Court;  Sheriffs,  Issuance  of 

Pistol   Permits    194 

Weapons;  Pistol  Permits  to  be  Obtained  in  County 

Where  Gun  Purchased  or  Transfer  Made;  Venue  of 

Criminal  Trial  for  Violation  of  G.  S.  14-402 195 

D 

Day  Care  Facilities  (See  Social  Services;  Day  Care  Facilities) 
Dentistry  (See  Licenses  &  Licensing;  Dentistry) 
District  Courts  (See  Courts;  District  Courts) 
Divorce  (See  Marriage  &  Divorce) 

Dogs 

Damage  Fund;  Authorization  to  Spend  Surplus 71 

Municipal   Ordinances;    Nuisances 485 

Taxes;   Statute  of  Limitations 73 

Domicil 

Taxation;  Ad  Valorem  Taxes;  Effect  of  Marriage  to 

Nonresident  Serviceman  Upon  Taxation  of  Personalty 
Owned  by  Woman  who  Was  Legal  Resident  of  County 
Before    Marriage    825 

Double  Office  Holding  (See  Public  Officers  &  Employees; 
Double  Office  Holding) 
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Drainage  Districts 

Dissolution;  Organizing  New  District  which  Overlaps 

Old  District   196 

Timber;    Ownership  of 197 

Watershed  Improvement  Programs;  Authority  of  County 

to  Expend  Money  Outside  County 198 

Drivers'  Licenses  (See  Motor  Vehicles;  Drivers'  Licenses) 

■     E       ^ 

Education 

Advisory  Councils;  Authority  of  County  Board  of 

Education  to  Terminate  the  Term  of  Advisory 

Council  Members  before  the  Expiration  of  the 

Term  for  Which  They  Were  Appointed 200 

Annexation  of  Territory  of  County  Administrative  Unit 

to  City  Administrative  Unit;  Conveyance  of 

School  Property   201 

Assignment  of  Pupils;  Pupils  Attending  Supplement  Districts 

from  Non-Supplement  Districts  in  the  Same  County 202 

Board  of  Education;  Voting  of;  Proxy 203 

Bond  Elections;  Allowable  Time  for  Special  Elections  to 

Approve  County  Commissioners  Bond  Order;  Writ  of  Man- 
damus to  County  Commissioners  to  Compel  Bond  Order 203 

Changing  City  School  Administrative  Area  to  Make 

Same  Contiguous  with  the  City  Limits 205 

City  Board  of  Education;  Boundaries  of;  Automatic  Extension 

'  of  Boundary  Lines  by  Virtue  of  Local  Statute 206 

City  Board  of  Education;  Eligibility  of  a  Person  to  Serve  on 

the  City  School  Board  Who  Lives  Within  the  Corporate  Limits 

of  the  City  But  Outside  the  City  School  District 206 

Colleges  and  Universities;  Authority  of  State  Board  of  Higher 

Education  to  Approve  Programs  for  Degrees  Other  Than  the 

Master's  Degree  But  at  a  Level  Less  Than  the  Ph.  D 207 

Community  Colleges;  Authority  to  Convey  Property  Without 

Approval  of  the  State  Board  of  Education 208 

Community  Colleges;  Authority  to  Pay  Total  Premiums  on 

Salary  Continuation  Insurance  of  Employees 210 

Community  Colleges;  Contracts  Modification  or  Waiver  of 

Written  Contract  of  Employment  by  Subsequent 

Parole  Agreement   210 

Compulsory  Attendance  Law;  Home  Instruction  of  Child  by 

Tutor  in  Lieu  of  Attending  a  Public  or  Private  School 211 

Compulsory  Attendance  Law;  Married  Child  Under  the  Age 

of  Sixteen  Years 215 
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Condemnation  for  School  Site;  Acquisition  of  Land  by 

Purchase  as  Affecting  the   Right  to   Condemn 216 

Conflict  of  Interest;  County  School  Board  Member  as  Employee 

of  Company  Contracting  with  State  Board  of  Education 217 

Consolidation;  Authority  of  Board  of  County  Commissioners 218 

Consolidation;  Constitution  of  the  Merged  Board  and  Number 

of  Members  of  Said  Board 219 

Consolidation;  Dissolution  of  Old  Unit  After  Merger  or 

Consolidation;  Disposition  of  Supplemental  Tax 

Previously  Approved 221 

Consolidation;  Effect  on  Prior  Local  and  Subsequent 

General    Legislation    223 

Consolidation;  Election  of  Board  of  Members;  Marion  City 

and  McDowell  County  Boards  of  Election 225 

Consolidation;  Election  of  Board  Members;  Proposed  Merger 

of  Wake  County  and  Raleigh  City  Boards  of  Education 226 

Consolidation;  Proposed  Merger  of  Raleigh  City  and 

Wake  County  School  Administrative  Units; 

Continuation  of  Supplemental  Taxes  Presently 

Levied  in  the  Areas  Served  by  the  Raleigh  City 

and  Wake  County  School  Administrative  Units 228 

County  Board  of  Education;  Election  of  Members 230 

County  Board  of  Education;  Executive  Sessions;  Disclosure 

to  the  Public  When  Executive  Session  Will  Be  Held; 

Public  Report  as  to  Action  Taken  in  Executive 

Session;  Ratifying  in  a  Public  Meeting  Matters 

Decided  in  an  Executive   Session 231 

County  Board  of  Education;  Power  to  Construct  School 

Addition  over  Sanitary  District  Easement 232 

Elections;   Additional    Supplemental   Tax 233 

Elections;  Filling  Vacancies  on  Board  Whose  Members 

Were  Elected  on  Non-Partisan  Election 235 

Elections;  Filling  Vacancy  on  County  Board  of  Education 237 

Elections;  Filling  of  Vacancies;  Terms  of  Office 236 

Elections;  Majority  or  Plurality  Votes 238 

Elections;  "One-Man-One- Vote"  Principle;  Residence 

Requirement;    McDowell   County 239 

Elections;   "Single-Shot"  Voting 293 

Elections;  Voters  Who  Reside  in  City  Administrative  Units 
Excluded  from  Participating  in  Election  of  County 
School   Board   Members 240 

Hearing  Before  County  Board  of  Education  on  Issue  of 

Removing  or  Refusing  to  Renew  Teacher  Contract;  Libel 

and  Slander;  Absolute  Privilege  or  Witness  Testifying 

Before  County  School  Board  and  Making  Affidavit 241 
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Kindergartens;  Local  Funds;  Number  of  Kindergartens 

Required  Where  One  Established 244 

Leasing  of  Equipment  for  Public  Schools  Without 

Annual   Renewal   Lease 245 

Mentally  Retarded  Students;  Assigning  School  Tasks 

to  as  Part  of  Learning  Experience 246 

Mentally  Retarded  Students;  Autistic  Children;  Functionally 

Retarded  Children  Including  Autistic;  Schizophrenic  and 

Other  Educationally  Handicapped  Children 247 

Mentally  Retarded  Students;  Duty  of  State  to  Provide 

Suitable  Schools  for 248 

Principal,  Assistant;  Nomination  and  Approval  of 250 

Private  Schools;  Use  of  Property  of  a  Public  School 251 

Property;  Lunchrooms;  Use  for  Non-School  Purposes;  Activity 

Buses  for  County  Association  of  Retarded  Children 252 

Salaries;  Time  of  Payment  of  Teachers  and  Administrative 

Personnel    252 

Sale  of  Surplus  Property;  Application  of  Proceeds  of  Sale 253 

Sale  of  Surplus  Property;  Conformity  to  Statutes 

Regulating  Judicial  Sales  of  Real  Property; 

Confirmation  of  Bids 255 

Sale  of  Surplus  Property  Which  Has  Been  Abandoned  and 

is  No  Longer  Necessary  or  Desirable  for  Public 

School  Purposes   256 

School  Name;  Use  of  on  Jewelry;  Authority  of  Local 

Board  of  Education  to  Restrict  Use  of 257 

Solicitation  by  Students  for  the  Sale  of  Magazines  from 

House  to  House 258 

State  Board  of  Higher  Education;  Authority  Over  Granting 

Degrees  by  State  Institutions  of  Higher  Learning 746 

State  Education  Assistance  Authority;  Maximum  Rate  of 
Interest  to  be  Charged  Upon  a  Student  Loan 
Insured  Under  the  Higher  Education  Act 258 

Students;  Pregnancy;  Rules  and  Regulations  Making 
Pregnancy  of  Public  School  Student  a  Ground  for 
Expulsion  or  Exclusion 259 

Superintendent;  Duration  of  Contract  of  Employment  of 261 

Superintendent;  Filling  Vacancies  in  the  Office  of 262 

Supplemental  Taxes;  Collection  of  Special  School  Tax 
for  Lumberton  City  Administrative  Unit  from 
Residents    Outside    City 263 

Supplemental  Taxes;   Levy  of 264 

Supplemental  Taxes;  Time  of  Levy  of  Taxes;  Littleton- Lake 

Gaston    School    District 265 
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Teacher  Aides;  Authority  of  Principal  and  Teacher  to  Assign 
Supervisory  Responsibility  to  Teacher  Aides  and  Liability 
for  Actions  of  Such  Teacher  Aides 267 

Teachers;  Assignment  of  Teachers  to  Various  Schools; 

Penalty  for  Refusing  to  Honor  Assignments 268 

Teachers;  Assignment  of  Teachers  to  Various  Schools  Within 

the  District  or  to  Schools  Outside  the  District 269 

Teachers'  Contracts;  Designating  Particular  School  Where 
Teacher  Shall  Teach  Under  "Special  Conditions"  of 
Contract;  Relocation  of  Teacher  to  a  School  Within 
the  School  System  Other  Than  That  Specified  in  the 
Contract  in  Order  to  Comply  With  Federal  Court  Order 
Requiring  Total  and  Complete  Integration 270 

Teachers'  Contracts;  Inability  to  Perform  Contract  Because 

of  Disability;  Sick  Leave  of  Teachers 271 

Teachers;  Health  Certificate  Required  for  Teachers  and 

Other  School  Personnel 274 

Teachers;  Health  Certificates  Required  for  Teachers  and 
Other  School  Personnel;  Health  Certificates  Furnished 
by  the  Department  of  Public  Health 273 

Teachers;  Unions;  Right  of  Professional  or  Union  Organizations 
to  Bargain  Collectively  With  Local  School  Boards  and  to 
Negotiate  a  Collective   Contract  for  Teachers 274 

Technical  Institutes;  Appropriation  of  Tax  Funds 276 

Technical  Institutes;  Extension  Unit  of  County  and  City 
Boards  of  Education;  Eligibility  of  an  Employee  of  a 
Technical  Institute  to  Serve  as  a  Member  of  a  County 
Board   of   Education 279 

Technical  Institutes;  Extension  Unit  of  County  and  City  Boards 
of  Education;  Authority  of  Board  of  County  Commissioners 
to   Appropriate   Funds 277 

Technical  Institutes;  Tuition;  Student  Forced  to  Leave  on  Day  of 
Registration  by  Reason  of  Mother's  Illness;  Refund  of 
Tuition    280 

Tort  Liability  of  Board  of  Education  and  Employees  for  Injuries 
Sustained  by  Children  Arriving  at  School  Prior  to  Formal 
Opening  Each  Morning  of  School 281 

Transfer  of  One  Grade  to  Another  Facility;  Discretion 

of  County  Board  of  Education 282 

Transportation  of  Students;  Use  of  Activity  Buses 284 

Transportation  of  Students;  Use  of  School  Buses  for  Other 

Than  Public  School  Purposes 285 

Transportation  of  Students  in  Municipalities;  State 

Board  of  Education;  Director  of  Budget;  Authority 

to   Transfer   Funds 286 
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Vocational  Education;  Right  to  Retain  House  Built  by 

Classes  as  Home  for  Principal 288 

Vocational  Rehabilitation;  Residence  Requirement  for 

Eligibility  for  Services  of  State  Superintendent 289 

Workmen's  Compensation;  Authority  of  Board  of  Education 
to  Compensate  Injured  Employee  from  School  Funds; 
Reservation  of  Sick  Leave  of  Employee  Until  Workmen's 
Compensation  Benefits  have  been  Exhausted 290 

Elections 

Ambulances;  No  Authority  for  County  to  Hold  Any  Election 

Not  Authorized  by   Statute 74 

Assistants;  Appointment  of  in  Each  Precinct 291 

Assistants;    Municipal    Elections 464 

Beer  and  Wine;  Circulation  of  Petition  and  Return  Within 

90  Days;  Discretion  of  County  Board  of  Elections  to 

'  •  Extend  Time   4 

Beer  and  Wine;  Holding  County-Wide  Election  After 

Municipal  Election;   Time  of  Holding 5 

Beer  and  Wine;  Petition;  Qualified  Signer 6 

Beer  and  Wine;  Sale  Not  Prohibited  in  G.  S.  163-272 7 

Bonds;  Promotion  of  by  County 75 

Candidates;  At  Large;  Municipal  Board  of  Aldermen 

Candidates   463 

Double  Office  Holding;  County  Registrar  and  Judges 

Serving  in  Municipal  Elections 574 

Education;  Additional  Supplemental  Tax 233 

Education;  Bond  Elections;  Allowable  Time  for  Special 

Elections  to  Approve  County  Commissioners'  Bond 

Order;  Writ  of  Mandamus  to  County  Commissioner  to 

Compel   Bond   Order 203 

Education;   County  Board  of  Education 230 

Education;  Election  of  Consolidated  School  Unit  Board 

Members     225,  226 

Education;  Filling  Vacancies  on  Board  Whose  Members  Were 

Selected  on  Non-Partisan  Election 235 

Education;  Filling  Vacancy  in  County  Board  of  Education 236,237 

Education;  Non-Partisan  Selection  of  School  Board; 

Filling    Vacancies    235 

Education;  "One-Man-One-Vote"  Principle;  Residence 

Requirement;    McDowell   County 239 

Education;    "Single-Shot"   Voting 293 

Education;  Voters  Who  Reside  in  City  Administrative  Units 

Excluded  from  Participating  in  Election  of  County 

School   Board   Members 240 
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Filling  Vacancies  Among  Nominees  Occurring  After  Nomination 

and  Before  the  General  Election;  Conflict  of  Interest 292 

General  Assembly;  Single-Shot  Voting  for  Members  of  House 

of  Representatives;  District  Office 292 

Municipalities;  New  Registration  and  Looseleaf  System 

Required  in  Town  of  Murphy 465 

Primaries;  Single-Shot  Voting 466 

Primaries;  Single-Shot  Voting;  Non-Partisan  County  Board 

of   Education    Election 293 

Primaries;  Statutes;  Construction  of  Statute  Which  Amends 

Prior  Law  but  Erroneously  Cites  Section 294 

Primaries;  Withdrawal  of  Candidate  Before  Second  Primary 295 

Registration   of  Transients;    Qualification   of  Voters 467 

Registration  of  Voters  Between  First  and  Second  Primary 468 

Registration  Records;  County  Board  of  Commissioners  Required 

to  Provide  Adequate  Funds  for  Safekeeping  of  Records 76 

Sanitary  Districts;   Merger  Election 641 

Statutory  Construction;  Effect  of  Statute  Erroneously 

Citing    Act    Amended 294 

Supplemental  Education  Tax;  Loose-Leaf  Registration  System     .  .   233 

Write-in  Votes  Authorized  in  Municipal  Elections 470 

Zoning;  County  Commissioners;  No  Authority  for 

Commissioners  to  Hold  a  "Straw  Vote"  Election 95 

Eminent  Domain 

Drainage  Districts;  Timber;  Ownership  of 197 

Housing  Authorities;  Authority  of  Housing  Authority  to 

Enter  Property  to  Make  Surveys 314 

Municipality;  Condemnation  of  City  Hall  Site 470 

Redevelopment  Commission;  Attorneys'  Fees 637 

Equal  Employment  Opportunities 

Women;  Federal  and  State  Law  Applicable  to  State  Employees...    741 
Escheat 

Corporate  Dividends;  Application  of  Intangibles  Tax 852 

Evidence 

Driving  Record;  Use  of  Department  of  Motor  Vehicles  Records.  .  .  .    394 

Impeachment;  Use  of  Certified  Master  Driver  License  Check 434 

Execution  Sales 

Disposition  of  Surplus  Proceeds  of  Execution  Sale  of  Real 

Property  for  Payment  of  Tax  Lien  Under  G.  S.  105-392. 778 

Executions 

Eviction  (See  Post  Judgment  Remedies  (Civil)) 

Sheriff's;  Payment  of  Funds  Received  by  Sheriff" 530 
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Executive  Sessions  ...... 

Education,  County  Boards  of;  Authority  to  Hold  Executive 

Sessions;  Disclosure  to  the  Public  When  Executive  Sessions 

Will  Be  Held;  Public  Report  as  to  Action  Taken  in  Executive 

Session;  Ratifying  in  a  Public  Meeting  Matters  Decided 

in  an  Executive  Session 231 

Executors  (See  Administration  of  Estates;  Executors) 

Extradition  ■     ~ 

Agents'  Commissions;  Duty  of  Governor 169 

Warrants;  Method  of  Returning  Probation  Violators  to 

State  Where  Probation  was  Imposed 171 

F 

Federal  Taxation  (See  Taxation;  Federal) 

Fingerprints  (See  Criminal  Law  and  Procedure;  Fingerprints) 

Fire  and  Extended  Coverage  Insurance  (See  Insurance;  Fire 
and  Extended  Coverage) 

Fire  Districts,  Rural  (See  Rural  Fire  Protection  Districts) 

Fire  Protection  (See  Municipalities;  Fire  Protection) 

Fireworks  "  ■    .  .  . 

What  Constitutes  174 

Funeral  and  Burial  Trust  Funds 

Payments  to  Funeral  Home  for  Future  Burial  Needs 51 

Pre-Need  Sale  of  "Garden  Mausoleums",  "Interment 

Crypts"  and   "Lawn   Crypts" 52 

G 

Garnishment 

Ad  Valorem  Taxes;  Commissions 812 

Ad  Valorem  Taxes;  Transferee's  Liability  for  Prior 

Owner's   Real   Property  Taxes 813 

Exemption  of  the  State  of  North  Carolina  from  Federal  Wage 

Garnishment  Law  to  be  Effective  January  1,  1970 531 

Gas,  Oil  (See  Conservation  and  Development;  Oil  and  Gas) 

General  Assembly 

Legislative  Services  Commission;  Authority  to  Contract 
for  Services  for  the  General  Assembly;  Computerized 
Statutory   Retrieval   System 296 

Legislative  Services  Commission;  Authority  to  Purchase 

Electronic  Voting  Equipment;  G.  S.  120-32 297 
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Members;  Compensation;  Effect  of  1968  Constitutional 

Amendment    297 

Reading  of  Bills;  Constitutional  Law;  Senate  Rules 308 

Salaries  and  Fees;  Subsistence  of  Principal  Clerks; 

Reading    Clerks;    Sergeants-at-Arms 310 

Governor 

Appointments;  Commissioner  of  Motor  Vehicles;  Authority 

of  Governor  to  Appoint  Acting  Commissioner 310 

Appointments;    Industrial    Commission   Members 311 

Grand  Jury- 
Witnesses;  Authority  of  Grand  Jury  to  Summon  Witnesses 175 

Guardian  Ad  Litem 

Appointment  of  by  Industrial  Commission  and  Powers  of 41 

Guardians  (See  Administration  of  Estates;  Guardians) 

H 

Health 

Education;  Health  Certificates  Required  for  Teachers  or  Any 
Other  Employee  of  the  Public  Schools;  Health  Certificates 
Furnished  by  the  Department  of  Health 273 

Occupational  Disease  Hazards;  State  Board  of  Health 

Authority  to  Enter  Industrial  Plants 312 

Helmets 

Motorcycle;   Requirement  of 431 

Housing 

Authority  of  City  Council  to  Adopt  an  "Open  Housing" 

or  "Fair  Housing"   Ordinance 478 

Housing  Authorities 

Eminent  Domain;  Authority  of  Housing  Authority  to 

Enter  Property  to  Make  Surveys 314 

Financial  Assistance;  Authority  of  Municipality  to 

Render;  Contracts  with  Federal  Government; 

Interest  Rate  in  Excess  of  6Vf 480,  482 

Labor;  Contracts  Between  Units  of  Government  and 

Labor  Organizations  Concerning  Public  Employees 

Declared   to   be    Illegal 315 

Six  Percent  Interest  Limitation  on  Bonds  Applicable 315 

Husband  and  Wife 

Evidence;  Court  Cannot  Compel  Wife  to  Testify  in 
Criminal  Action  Brought  by  Wife  Against 
Husband  for  Assault  on  Wife 168 
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Implied  Consent  (See  Motor  Vehicles;  Drivers'  Licenses; 
Drunken  Driving) 

Incest 

Abortions;  No  Necessity  for  Report  in  Seven  Days 144 

Incompetents  (See  Infants  &  Incompetents) 

Indictments  (See  Criminal  Law  and  Procedure;  Indictments) 

Infants  and  Incompetents 

Abandonment;  (See  Social  Services;  Abandonment) 
Administrator;  Right  of  Minor  Widow  to  Nominate 

Administrator   26 

Adoption  of  Minors  (See  Social  Services;  Adoption  of  Minors) 

Child  Abuse;   Investigation  of 666 

Custody;  Duration  of  Custody  of  County  Social 

Services    Department    316 

Fingerprinting  and   Photographing  Juveniles 670 

Judgments  in  Excess  of  $1,000.00;  Payment  to  CSC 317 

Juveniles;  (See  Social  Services;  Juveniles) 

Officers;  Persons  Under  21  Years  of  Age  May  Not  Serve 

on  Recreation  Commissions  or  Boards 603 

Parent's  Liability  for  Infant's  Ambulance  Bill 318 

Physicians  and  Surgeons;  Juvenile  Training  Schools; 

Consent  for  Medical  or  Surgical  Care 674 

Probation;  Revocation  of;  Undisciplined  or  Delinquent 

Children    672 

,      Removal  from  State  by  Parent  in  Absence  of  Custody  Order 143 

Restoration  of  Competency  by  Hearing  Before  Clerk 320 

Injunction  "  ' 

Appeal  Does  Not  Continue  the  Injunction  Which  Has 

Been  Dissolved 567 

Insurance 

Agents  Writing  More  Than  One-Half  of  Total  Premium 

Production  on  Property  of  Employer;  Employee  of  Lending 
Institution  as  Agent  for  Title  Insurance  Company 321 

Automobile  Liability  Insurance  Policies;  Termination  by 
Cancellation;  Notice  of  Termination  Within  Sixty-Day 
Period  from  Policy  Inception;   Effect  of 326 

Credit  Card  Facilities;  Solicitation  for  Policies  and  Collection 

of  Premiums  Through  Credit  Card   Facilities 328 

Crop  Dusting;   Requirement  of  Liability  Bond 330 

Fire  and  Extended  Coverage;  Fair  Access  to  Insurance 
Requirements  Plan;  Crediting  of  Participation  by 
Insurers  in  the  Reinsurance  Facility 333 
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Group  Life  Insurance  Policies;   Assignability 335 

Group  Life  Insurance  Policies;  Assignability  of 

Policies  So  As  to  Avoid  Inclusion  in  Estate 

for  Federal  Estate  and  Inheritance  Tax  Purposes 338 

Hospitalization  and  Accident  and  Health  Policies; 

Renewability;  Requirement  as  to  Public  Hearing 

on  Filings  for  Rate  Increases 340 

Municipalities;  Health  and  Accident  Insurance  (See  Municipalities) 
Premium  Taxes;  Application  of  Premium  Taxes  to 

Unauthorized  Business  Written  in  North  Carolina; 

Payment  of  Premium  Taxes  for  Prior  Years  Upon 

Application  for  Admission  to  State;   Interest 341 

Reorganization  of  Domestic  Insurance  Company  and  a 

Foreign  Holding  Company;  Applicability  of  North 

Carolina  Law  to  Proposed  Exchange 345 

Interest 

Banks;  Savings  and  Loan  Associations;  First  Mortgage  Loans; 

Mortgages  of  Less  than  Ten  Years 64 

Bonds;  6%  Limitation  Applicable  to  Indebtedness  of 

Local  Housing  Authorities 315 

Credit  Unions;  Applicability  of  Chapter  1303,  1969 

Session   Laws    48 

Credit  Unions;  Maximum  Interest  Chargeable;  Installment 

Payments    Not    Mandatory 49 

Housing  Authorities;  6%  Limitation  Applicable  to  Indebtedness.  .  .   315 
Maximum  Rate  to  be  Charged  by  State  Education 

Association  Authority  Upon  Student  Loan  Insured 

Under  Higher  Education  Act 258 

Interstate  Commerce 

Burden  on;  Privilege  License  Tax;  Itinerant  Photographers 861 

Jails 

Custody  of  Prisoners;  Time  When  Custody  Passes  from 

the  Arresting  Officer  to  the  Jailer 350 

Duty  of  Jailer  to  Receive  Prisoners  Before  Warrant  Issued 351 

Fees;  Authorized  by  Chapter  7A 114 

Hospitalization  of  Prisoners;  Hospital  Expenses  to 

be  Paid  by  the  County 352 

Operating  a  Jail  After  the  State  Commission  of  Social 

Services  Has  Ordered  it  Closed;  Action  to  be  Taken  by 

the  Commissioner  When  Local  Officials  Fail  to  Close  a 

Facility;  Authority  of  the  Commissioner  to  Reinspect  a 

Facility  and  Issue  a  New  Order  After  the  Court  Has 

Ruled  Upon  a  Previously  Closing  Order 353 

Sheriffs;  Uniform  Jail  Fees;  Payment  by  County  of 

Jail  Fees  to   Sheriff '. 90 
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Joint  Bank  Accounts  (See  Banks;  Joint  Bank  Accounts) 

Judges  (See  Courts;  Judges) 

Judgments 

Prayer  for  Judgment  Continued;  Finality  of  Sentence 179 

Signing  Out  of  Term;  Jurisdiction  of  Emergency 

Superior    Court   Judge 125 

Small  Claims;  Suits  Brought  by  Agents  of  PlaintiflF ; 

Cancellation  of  Judgments  by  Agent  of  Plaintiff 118 

Vacating  Portion  of  Judgment  Allowing  Limited  Driving 

Privilege     410 

Judicial  Sales 

Upset  Bid;  Authority  of  Clerk  to  Accept  More  Than  Ten 

Days  After  Filing  of  Report  of  Sale 105 

Juries-Jurors 

Jury  Commission;  Method  of  Jury  Selection;  Systematic 

Procedure     129 

Juveniles  (See  Social  Services;  Juveniles  and  Infants  and  Incompetents) 
Juvenile  Training  Schools 

Physicians  and  Surgeons;  Consent  for  Medical  or 

Surgical  Care    674 

Kindergartens  (See  Education;  Kindergartens) 

L 

Labor 

Boiler  Inspection;  Authority  of  Boiler  Inspectors  of 

Department  of  Labor  to  Inspect  Boilers  for  Hot 

Water  Heaters  at  Motel 355 

Collective  Bargaining  Contracts;  Validity  of  Check-Off  by 

Employer  of  Union  Dues  and  Union  Initiation  Fees 356 

Contracts  Requiring  Closed  Shop;  Contracts  Requiring  any 

Arbitration  to  be  Held  in  the  State  of  New  York; 

Contracts  Requiring  any  Litigation  by  Virtue  of  a  Labor 

Contract  to  be  Instituted  Only  in  Courts  Located  in  the 

County  and  State  of  New  York 363 

Hours  of  Work  for  Women;  Effect  of  Federal  Regulations; 

Civil  Rights  Act  of  1964 363 

Public  Employee  Contracts;  Contracts  Between  Units  of 

Government  and  Labor  Unions 591 

Public  Employee  Contracts;  Housing  Authority;  Contracts 

Between  Units  of  Government  and  Labor  Organizations 

Concerning  Public  Employees  Declared  to  be  Illegal 315 
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Public  Employee  Contracts;  Municipalities;  Right  of 

Authority  of  Municipal  Corporation  or  a  City  to 

Check-Off  Labor  Union  Dues  for  the  Benefit  of  a 

Labor  Org-anization  Composed  of  its  Employees 591 

Public  Employee  Contracts;  Teachers  Organizations;  No 

Legal  Right  to  be  Recognized 274 

Right-to-Work  Statute;  Right  of  Non-Union  Member  to 

Work  on  the  Same  Job  with  Union  Members 364 

Legislative  Services  Commission  (See  General  Assembly;  Legislative 
Services  Commission) 

Libel  and  Slander 

Education;  Hearing  Before  County  Board  of  Education  on 
Issue  of  Removing  or  Refusing  to  Renew  Teacher 
Contract;  Absolute  Privilege  of  Witness  Testifying 
Before  County  School  Board  and  Making  Affidavit 241 

Libraries 

Public  Library  Not  a  "Necessary  Expense"    883 

Licenses  &  Licensing 

Alcoholic  Beverages  (See  ABC  Act) 

Contractors,  Board  of;  Renewal  of  License 365 

Cosmetic  Arts;  Practice  of  Electrolysis;  No  Necessity 

for  License;  May  Practice  in  Cosmetic  Art  Shop 367 

Dentistry;  State  Board  of  Dental  Examiners;  University 

of  North  Carolina;  School  of  Dentistry;  Dental 

Assistants;  Instruction  and  Practice  as  to  "Pumice  Wash"; 

Exemption  From  G.  S.  90-22,  et  seq 368 

Drivers'  or  Chauffeurs'  Licenses  (See  Motor  Vehicles) 
General  Contractors;  Public  Schools;  Installation  of 

Relocatable,  Temporary  Classroom  Units;  No 

Requirement  of  General  Contractor's  License  to 

Install  Such  Unit 371 

Hearing  Aid  Dealers  and  Fitters  Board;  No  Criminal 

Liability  for  Practicing  Without  a  License 

When  the  Board  Has  Not  Been  Appointed 373 

Nursing  Homes;   Operation   Without  License 374 

Plumbing  and  Heating  Contractors;  Contract  for  Sewage 

Disposal  System  Let  to  Plumbing  Contractor 375 

Practicing  Psychologists;   Professional  Corporation  Act 377 

Practicing  Psychologists;  State  Board  of  Examiners  of; 

Applicant's    Fees;    Expenses    of   Board 376 

Private  Detectives;  Bank  Employee  Investigation  of 

Credit   Card   Fraud 378 

Real  Estate  Licensing  Board;  Applicability  of  Act  to  Participation- 
Type  Loans  Negotiated  by  Mortgage  Corporation 379 
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Real  Estate  Licensing-  Board;  Public  Contracts;  Public  Bidding.  .  .  .  381 
Real  Estate  Licensing  Board;  Real  Estate  Broker;  Unauthorized 

Practice;  Restrictions  and  Covenants  in  Deeds;  Requirement 

Grantor  Serve  as  Sales  and  Rental  Agent 381 

Real  Estate  Licensing  Board;  Renewal  of  Expired  License; 

Fees  for  Renewal  of  License;  Renewal  of  License 

Under  "Grandfather  Clause" 382 

Real  Estate  Licensing  Board;  Sale  and  Resale  of  Lots  by 

Corporation  Selling  Golf  Club  Memberships; 

Rental  and  Lease  of  Houses  by  Corporation 383 

Real  Estate  Licensing  Board;  Where  Escrow  Accounts 

of  Real  Estate  Brokers  May  Be  Maintained 384 

Solicitation;  Licensing  of  Public  Solicitation; 

Applicability  of  Solicitation  Statutes  to  State 

Agencies  and  Personnel 712 

Liens 

Social  Services  (See  Social  Services;  Liens) 

State  Agency;  Lien  on  State-Owned  Rental  Dwelling  for 

Water  and  Sewage  Service   Charges 743 

Taxation;  Attach  to  All  Realty  Within  Taxing  Unit 814 

Taxation;  Federal;  Notice  of  Tax  Levy  on  Funds  Due  From  the 

State  Department  of  Social  Services  to  an  Individual 832 

Local  Government  Employees'  Retirement  System  (See  Retirement) 

M 

Magistrates  (See  Courts;  Magistrates) 

Marriage  &  Divorce 

Divorce;  Income  Taxes;  Basis  for  Gain  or  Loss; 

Estates  by  Entireties;  Effect  of  Divorce; 

Sale  of  Interest  by  Divorced  Spouse 838 

Divorce;  Jury  Trial;  Waiver  of  in  District  Court 134 

Divorce;  Jury  Trial;  Waiver  Pursuant  to  G.  S.  50-10  in 

Cases  Involving  Personal  Service;  Registered  Mail  Service.  .  .  .   385 
Education;  Compulsory  Attendance  Law;  Compulsory 

Attendance  of  a  Married  Child  Under  the  Age 

of  Sixteen  Years 215 

Intermarriage  of  Whites  and  Negroes 387 

Medical  Examiners 

Adoption  of  Chapter  152 A,  Effective  Date  of  Ordinance 598 

Authority  of  Chief  Medical  Examiner  to  Act  as  County 

Medical  Examiner    595 

Autopsies;  Authority  of  County  Medical  Examiners  to  Order 596 

Autopsies;  County  Health  Director  as  County  Medical  Examiner.  .    599 
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Double  Office  Holding;  Coroner  Acting  as  Medical  Examiner 583 

Double  Office  Holding;  Medical  Examiner  System 582 

Double  Office  Holding;  Medical  Examiners;  County 

Medical  Examiner;  Coroner;  Member  of  School 

Board;  Coroner  as  Acting  Medical  Examiner 583 

Removal  of  Body  of  Deceased  Motor  Vehicle  Accident 

Victim  from  Scene  of  Accident 601 

Mental  Health 

Chronic  Alcoholics;  Jurisdiction  of  Judge  to  Commit 122 

Interstate  Transfer  of  Patient  Found  Not  Guilty  of 

a  Crime  by  Reason  of  Insanity 388 

Liens;   Determination   of  Priority 689 

Mental  Retardation;  Council  on  Mental  Retardation  and 

the  Mental  Retardation  Committee  of  the  North 

Carolina  Bar  Association;   Powers  and  Duties 389 

Mentally  Retarded  Children;  Duty  of  State  to  Provide 

Suitable  Schools  for  Mentally  Retarded 248 

Mentally   Retarded   Children;    Education   of 247 

Mentally  Retarded  Students;  Assigning  School  Tasks  to 246 

Necessary  Expense;   Local  Mental  Health  Clinic 815 

Restoration  of  Competency  by  Hearing  Before  Clerk 320 

Miscegenation  (See  Marriage  &  Divorce) 

Mobile  Homes 

Highway  Relocation  Assistant  Act:  Consideration  of  Mobile 

Homes  for  Highway  Relocation  Assistance  Payments 762 

Motor  Vehicles 

Abandoned  or  Junked  Vehicles;  County  Ordinance  Authority 82 

Accidents;  Duty  to  Report  Involving  Unregistered  Motor  Vehicle; 

(Mini-Bike) ;  ApplicabiMty  of  Motor  Vehicle  Laws 390 

Blue  Light  and  Sirens;   Company  Police 391 

Chauffeurs'  Licenses;  Operation  of  Leased  Vehicle 

Over  26,000  Pounds;  Hauling  Mail 393 

Drivers'  Licenses;  Activity  Buses 394 

Drivers'  Licenses;  Driving  While  License  Revoked;  Evidence; 
Sufficiency  of  Department  of  Motor  Vehicle  Records  to 
Prove  Fact  of  Revocation  of  Drivers'  License 394 

Drivers'  Licenses;  Drunken  Driving;  Blood  Test;  Liability  of 
Physician  Taking  Blood  Sample  for  Alcoholic  Content 
Test  at  Request  of  Law  Enforcement  Officer 395 

Drivers'  Licenses;  Drunken  Driving;  Blood  Test;  Liability  of 
Physician  Taking  Blood  Sample  for  Alcohol  Content 
Test  From  Unconscious  Person  at  Request  of  Law 
Enforcement    Officer    397 
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Drivers'  Licenses;  Drunken  Driving;  Conviction;  Definition 400 

Drivers'  Licenses;  Drunken  Driving;  Conviction;  Definition; 

Conviction  in  Another  State;  Forfeiture  of  Bail 

Limited;   Driving  Privilege 401 

Drivers'  Licenses;  Drunken  Driving;  Highvvray  Patrol  and 

Other  Officers;  Chemical  Tests  for  Alcohol 401 

Drivers'  Licenses;  Drunken  Driving;  Implied  Consent;  Effect 

of  Acquittal  on  Drunk  Driving  Charge  Upon  Outstanding 

Charge  for  Driving  While  License  Revoked 403 

Drivers'  Licenses;  Drunken  Driving;  Revocation;  Determination 

of  Time  Periods  Within  Which  a  Conviction  Will  Constitute 

a  Second  or  Third  Conviction  for  Purposes  of  Revocation 

of  License    404 

Drivers'  Licenses;   Limited  Driving  Privilege 406,  407 

Drivers'  Licenses;  Limited  Driving  Privilege;  Authority  to 

Modify  Terms  of  Judgment  Allowing  Limited  Driving 

Privilege     409 

Drivers'  Licenses;  Limited  Driving  Privilege;  Authority  to 

Vacate  Portion  of  Judgment  Allov^^ing  Limited  Driving 

Privilege     410 

Drivers'  Licenses;  Limited  Driving  Privilege;  Conviction  in 

Another    State    400 

Drivers'  Licenses;  Limited  Driving  Privilege;  Effective 

Date;  Cases  to  Which  Act  Applies 412 

Drivers'  Licenses;  Limited  Driving  Privilege;  Implied  Consent 

Authority  to  Revoke  Limited  Driving  Privilege 414 

Drivers'  Licenses;  Limited  Driving  Privilege;  Irregular 

Voidable  and  Void  Judgments 415 

Drivers'  Licenses;  Limited  Driving  Privilege;  Modification 

of    Order    418 

Drivers'  Licenses;  Limited  Driving  Privilege;  Pick-up 

of   Licenses    420 

Drivers'  Licenses;  Limited  Driving  Privilege;  Prior  Conviction....    422 

Drivers'  Licenses;   Nolo  Contendere  Plea 423 

Drivers'   Licenses;    Nonresidents    425 

Drivers'  Licenses;  Operation  After  Suspension  or  Revocation; 

Habitual  Offenders;  Proper  Charge  if  Apprehended 426 

Drivers'  Licenses;  Relationship  Between  Driving  Without  a 

License  and  Driving  While  License  Suspended  or  Revoked.  .  .  .    427 

Drivers'  Licenses;   Resident,  Definition  of 427 

Drivers'  Licenses;  Suspensions;  Time  Suspension  Begins 428 

Drunken  Driving;  Blood  Test  to  Determine  Alcoholic  Content; 

Persons  Qualified  to  Give 429 

Drunken  Driving;  Chemical  Test  of  Blood  to  Determine 

Alcoholic    Content    430 
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Drunken  Driving;    Probable   Cause 430 

Equipment;  Requirements  to  Wear  Motorcycle  Safety  Helmets.  .  .  .  431 
Equipment  and  Construction;  Marking  Vehicles  Required  to 

Stop  at  Railroad   Crossings 432 

Equipment  and  Construction;  Overloads;  Length  of 

Limitations  on  Vehicles 432 

Evidence;  Impeachment;  Use  of  Certified  Master 

License  Check  of 434 

Financial  Responsibility  Act  of  1953;  Applicability  to 

Unsatisfied  Judgments  Arising  Out  of  Accidents  on 

Private  Property    435 

Gross  Receipts  Tax  on  Common  Carrier  Under  Lease  Agreement.  .  437 
Insurance;  Automobile  Liability  Insurance  Policies; 

Termination  Within  Sixty-Day  Period  from  Policy 

Inception;    Eff"ect   of 326 

Junked  and  Abandoned  Motor  Vehicles  Left  on  Highway 

Right  of  Way;   Disposition  of 437 

Municipal  Regulation  of  Operation  Based  on 

Unnecessary   Noise    484 

Registration  Plates;   Free  Plates  to  Certain  Veterans 439 

Rules  of  the  Road;   Flashing  Red  Traffic  Signals 442 

Rules  of  the  Road;  Speed;  Failure  to  Decrease  Speed 

to  Avoid   Collision 443 

Rules  of  the  Road;  Volunteer  Firemen;  Applicability  of 

Speed    Limits    444 

Salvage ;    Privilege   License   Tax 855 

Taxation;  Ad  Valorem;  Situs;  Leased  Automobiles 822 

Taxation;  Gross  Receipts  and  Franchise  Tax;  Lease  Agreement.  .  .  837 
Title  and  Registration;  Perfection  of  Security  Interests; 

Uniform   Commercial   Code 446 

Municipalities 

Advertising;  Use  of  Tax  and  Non-Tax  Funds  for 447 

Alcoholic  Beverages;   Minors;    Poolrooms 448 

Aldermen,  Board  of;  Authority  of 450 

Aldermen,  Board  of;  Authority  to  Request  its  Members  to 

Investigate  Various  Departments  and  Make 

Recommendations  to  the  Full   Board 451 

Annexation;   Dissolution  of  Municipal   Charter 453 

Annexation;    Withdrawal   of  Area   Previously   Annexed 454 

Assessments  for  Local  Improvements;  Exemptions 454 

Beer  and  Wine;  Sunday  Sales;  State  ABC  Board  Regulations; 

Power  of  Municipalities 15 

Board  of  Municipal  Control;  Priority  of  Petitions;  Holding 

Beach  Corporation 455 
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Boundaries;  Deeds  and  Conveyances 457 

Building  Code;  Electrical  Code;  Right  of  City  to  Vary 

State  Building  Code 458 

Civil  Defense;  Power  of  Local  Political  Subdivisions 62 

Compromise  Authority  of  Town  Council;  CATV  Franchise 553 

Contracts;    Competitive   Bidding;    Advertisement 459 

Contracts;  Lease  of  Equipment  with  Option  to  Purchase; 

Compliance  with  Bidding  Requirements  of  G.  S.  143-129; 

Contract  Let  to  Bid  with  Provision  to  Purchase 

Additional  Property  at  Contract  Price 460 

Conveyance  of  City-Owned  Property 461 

Donations  and  Appropriations;  Private  Rescue  Organization; 

Lease  for  $1  Per  Year 462 

Elections;   Candidate  for  Aldermen   Running  at  Large 463 

Elections;  Markers;   Assistance  to  Voters 464 

Elections;  New  Registration  and  Looseleaf  System  Required 

in  Town  of   Murphy 465 

Elections;    Primaries;    Single-Shot   Voting 466 

Elections;  Registration  of  Transients;  Qualification  of  Voters 467 

Elections;  Registration  of  Voters  Between  First  and 

Second  Primary    468 

Elections;    Write-In    Votes 469 

Elections;    Write-In    Votes   Authorized 470 

Eminent  Domain;  Condemnation  of  City  Hall  Site;  .,      .  -■ — 

Streets;    Closing   Public   Alley 470 

Expenditure  of  Tax  or  Non-Tax  Funds  for  Civic  Center 

Outside   Municipality   Unlawful 471 

Fire  Protection;  Furnishing  Outside  Corporate  Limits 473 

Form  of  Government;  Method  of  Adopting  City-Manager 

Form   of   Government 473 

Franchises;  Community  Antenna  Television;  Authority  of 

Municipal  Corporations  to  Grant  Franchise  for  CATV 474 

Garbage  Collection  Outside  City  Limits;  No  Statutory 

Authority    476 

Garbage  Dump;   Operation  of  with  County 79 

Group   Life    Insurance;    Retired   Employees 477 

Housing;  Authority  of  City  Council  to  Adopt  an 

"Open    Housing"    Ordinance 478 

Housing  Authorities;  Redevelopment  Commissions;  Authority 
of  Municipality  to  Render  Financial  Assistance; 
Contracts  with  Federal  Government;  Interest 
Rate  in   Excess  of  6   Percent 480,  482 

Insurance;  Health  and  Accident  Insurance;  Group  Life  Insurance.  .    483 
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Labor  Unions;  Right  of  Authority  of  Municipal 

Corporation  or  a  City  to  Check-off  Labor  Union 

Dues  for  the  Benefit  of  a  Labor  Organization 

Composed  of  Its  Employees 591 

Lease  of  Real  Estate  of  Town  ABC  Board 483 

Motor  Vehicles;  Regulation  of  Operation  Based  on 

Unnecessary   Noise    484 

Navigable   Waters;   Adverse   Possession 484 

Nuisances;   Ordinance   Regulating   Dogs 485 

Officers,  Mayor  as  Presiding  Officer;  Voting  Right 486 

Ordinances;  Authority  to  Enact;  Proposed  Durham 

Human    Relations    Ordinance 487 

Parking  Meters;  Expenditure  of  Tax  Funds  to  Purchase 

Token    Ejecting    Meters 490 

Parks;   Recreation;   Not  Necessary  Expense 493 

Parks;  Reverter  Clause  in  Deed  Affecting  Public  Purpose 

of  Park  Under  Constitution,  Article  V.  Section  3 494 

Police;  Jurisdiction  of  Chapel  Hill  Police  Outside 

the  Corporate   Limits 496 

Police,    Chief   of;    Residence 497 

Policemen   and   Firemen;    Residence 615 

Policemen  and  Firemen;   Residence  Requirements 498 

Pool  Halls;   Ordinances  Outlawing 500 

Powell  Bill  (See  Streets  &  Highways;  Municipalities;  Powell  Bill) 
Property;  Contributions  or  Donations  of  Real  Property 

Without  Consideration  to  a  Non-Profit  Organization 500 

Property;  Conversion  of  Use  When  Property  Acquired  for 

Specific    Use    502 

Property;  Purchase  and  Sale;  Use  of  Open  Spaces  for 

Recreational   Purposes    502 

Recreation;  Authority  of  Town  to  Use  Non-Tax  Funds  for 

Recreational   Purposes    504 

Recreation  Commission;  Tort  Liability 505 

Redevelopment  Commissions;  Advancements  from  City 

from   Tax   or   Non-Tax   Funds 506 

Rescue  Squad,  Volunteer;  Workmen's  Compensation  Coverage....    507 

Rural    Fire    District;    Annexation 508 

Sewer  Assessments;  No  Authority  for  City  to  Reduce  the 

Amount  of  the  Assessment  Per  Front  Foot  When  the 

Lot  Has  Not  Been  Benefited 509 

Street  Improvements;  School  Property;  No  Right  of  Individual 

Who  Has  Improved  a  Street  Accepted  By  a  Municipal 

Corporation  for  Permanent  Maintenance  to  Make 

Assessment  Against  School  Board  Property  Which 

Adjoins   the    Street 510 
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Streets  and  Highways;  Contracts  Between  State  Highway 

Commission  and  Municipalities  for  Routine  Maintenance 

By  Municipalities  of  State  Highway  System  Streets 

On   Reimbursable   Basis 511 

Streets  and  Highways;  Dedication,  Offer  and  Acceptance  Thereof.  .  513 
Streets  and  Highways;  Enforcement  of  State  Highway 

Commission  Ordinance  Within  a  Municipality 514 

Streets  and  Highways;  Expenditure  of  Municipal  Funds  on 

State  Highway  System  Streets 515 

Streets  and  Highways;  No  Authority  to  Contract  for  Payment 

for  Project  Completed  Prior  to  Enabling  Legislation 515 

Streets  and  Highways;  Parking;  Penalties;  Manner 

of   Enforcement    518 

Streets  and  Highways;   Parking;   Permits 519 

Streets  and  Highways;  Tramways;  Authority  of  City  to 

Permit  Overhead  Tramways  to  Connect  Buildings; 

Encroachments  and  Obstruction  on  Streets  By 

Private  Persons    520 

Taxation;  Privilege  License  Taxes;  Levy  on  Newly- Annexed 

Territory    863 

Term  of  Office  of  Alderman;   Changing  During  Term 521 

Tort  Liability;  Authority  to  Act  Based  on  Unauthorized 

Representation  by  Individual  Board  Members 522 

Water  and  Sewage  Services;  Lien  on  State-Owned  Rental  Dwelling  743 

Water  and  Sewer  Systems;  Rates;  Use  of  Surplus  Funds 523 

Waterworks;   Uniform  Rates  Required 525 

Zoning;  Gaston  Regional  Planning  Commission;  Town  of 

Mount  Holly    526 

.N  .- 

Narcotics  and  Barbiturates 

Indictment  and  Proof;   Negativing  Exceptions 159 

Notary  Public  (See  Public  Officers  and  Employees;  Notaries  Public) 

Claim  and  Delivery;  Taking  Oath  of  Sureties  on  Plaintiff's 

Undertaking  in  a  Claim  and  Delivery  Action 64 

Nursing  Homes  ■     ,. 

County  Loans  to  for  Care  of  Welfare  Patients;  Reimbursement 

of    County    701 

Operation  Without  License 374 

o 

Oil  and  Gas  Conservation  Act  (See  Conservation  and  Development; 
Oil  &  Gas) 
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P 

Pardon 

Citizenship;   Not  Restored  By 162 

Parent  and  Child 

Social  Services;  Parent  Requiring  Child  to  Pay 

for  Rent  and  Utilities 702 

Parking  Meters 

Expenditure  of  Tax  Funds  to  Purchase  Token  Ejecting  Meters.  .  .  .    490 

Physicians 

Blood  Sample;  Liability  of  Physicians  Taking  Blood 

Sample  for  Alcohol  Content  Test  at  Request  of 

Law    Enforcement    Officer 395 

Blood  Sample;  Liability  of  Physician  Taking  Blood 

Sample  for  Alcohol  Content  Test  from  Unconscious 

Person  at  Request  of  Law  Enforcement  Officer 397 

Conflict  of  Interest;  Payments  by  the  State  Board  of  Public 

Welfare  for  Goods  and  Services  Supplied  By  Physicians 

and  Others  Who  Are  Members  of  County  Welfare  Boards ....    660 
Juvenile  Training  Schools;  Consent  for  Medical 

or  Surgical  Care    674 

Social  Services;  Chiropractors  May  Receive  Payments 

in  Welfare  Cases   705 

Police  (See  Municipalities;  Police) 

Poll  Tax  (See  Taxation;  Poll  Tax) 

Pollution 

Air  Control  Devices;  Tax  Benefits 781,  783 

Air  Pollution  Control  Program,  Local;  Jurisdiction  of 526 

Post  Judgment  Remedies  (Civil) 

Executions;  Eviction;  Rule  62,  Rules  of  Civil  Procedure; 

Applicability  to  Eviction  Under  G.  S.  7A-225 529 

Executions;  Sheriff's;  Payment  of  Funds  Received  by  Sheriff 530 

Garnishment;  Exemption  of  the  State  of  North  Carolina 
from  Federal  Wage  Garnishment  Law  to  be  Effective 
January  1,  1970 531 

Powell  Bill  (See  Streets  &  Highways;  Municipalities) 

Prisons  and  Prisoners 

Blood  Test;  Consent 533 

Commitment  to  Commissioner  of  Correction  Pending 

Appeal;  Safekeeping  of  a  County  Prisoner 163 

Compensation  to  Persons  Erroneously  Convicted  of  Felonies 534 
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Medical  Experiment;   Prisoner  Participation 535 

Safekeepers;   Discipline  and  Liability 537 

Work  Release;  Money  Retained  Subject  to  Court  Order 539 

Private  Detectives 

Bank  Employee's  Investigation  of  Credit  Card  Fraud 378 

Privilege  License  Tax  (See  Taxation;  Privilege  License  Tax) 

Probation 

Revocation  of;  Juveniles;  Undisciplined  or  Delinquent  Children.  .  .    672 

Professional  Corporation  Act 

Applicability  to  Corporations  in  Existence  Prior  to 

June  5,  1969;   Architects 68 

Domestication  of  Foreign  Professional  Corporation 46 

Licenses   and   Licensing 377 

Public  Contracts 

Bidding;  Advertisement   459 

Bidding;    Exceptions    736 

Bidding;  Municipal  Corporations;  Receipt  of  "No  Bid" 

Note  Not  a  Bid 541 

Bidding;   Real  Estate  Licensing  Board 381 

Highway  Rest  Area  Structure;  Part  of  Highway  Construction....    541 
Law  Enforcement  Equipment;  Authority  for  State  Department 

of  Administration  to  Purchase  Equipment  for  Local 

Affairs  Department  Grants  to  Local  Government 751 

Materials,  Supplies  and  Equipment;  Lowest  Responsible  Bidder.  .  .    545 

Race  Segregation;  Records  Required  by  Federal  Regulation 549 

Separate  Contracts  Required  for  Certain  Portions  of  Work 

Under  Public  Building  Contracts 550 

Public  Defender  (See  Courts) 

Public  Hearings 

Education,  County  Boards  of;  Authority  to  Hold  Executive 
Sessions;  Disclosure  to  the  Public  When  Executive 
Sessions  Will  be  Held;  Public  Report  as  to  Action 
Taken  in  Executive  Session;  Ratifying  in  a  Public 
Meeting  Matters  Decided  in  an  Executive  Session 231 

Public  Officers  and  Employees 

ABC  Officers,  State  Officers  Assisting  in  Riots;  Power 

of  Arrest;   Workmen's  Compensation  Coverage 552 

Compromise  Authority;   Municipality  CATV  Franchise 553 

Conflict  of  Interest;  ABC  Store  Employee  and  Town 

Board  Member    570 
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Conflict  of  Interest;  Contracts  Between  Member  of  City 

Council    and   Municipality 556 

Conflict  of  Interest;  County  ABC  Deposit  of  Funds  in 

Bank  in  which  Chairman  is  President 559 

Conflict  of  Interest;  County  Commissioners;  Employment 

by  County    560 

Conflict  of  Interest;  Mayor  and  Housing  Authority  President 561 

Conflict  of  Interest;  Mayor  May  Not  Be  a  Salaried 

Employee  of  the  Town 563 

Conflict  of  Interest;  Municipal  Board  of  Adjustment  Member 

as  Appraiser  and  Real  Estate  Broker 564 

Conflict  of  Interest;  Not  Conflict  for  Member  of  Family 

on     Board    of    County     Commissioners     and     Another     Member 

in  County  Department  of  Social  Services 292 

Conflict  of  Interest;  Purchase  of  Automotive  Parts  from 

Member  of  Board  of  County  Commissioners 564 

Conflict  of  Interest;  School  Board  Member  as  Employee  of 

Company  Contracting  with  Board;  Board  Member  as 

Shareholder  in  Company  Whose  Wholly  Owned  Subsidiary 

Contracts    with    Board 565 

Conflict  of  Interest;  University  Employing  a  Member  of 

Its   Board   of   Trustees 566 

Continuation  of  Office  Despite  Vacancy;  Injunction;  Appeal 

Does  Not  Continue  the  Injunction  Which  Has  Been  Dissolved.  .    567 
Coroners;  Abolishing  Office  or  Reducing  Salary  During 

Term   of   Office 568 

Coroners;  (See  also  Public  Officers  &  Employees;  Medical 

Examiners  &  Coroners) 
County  Officers;  Salaries;  Authority  to  Increase  in  Election  Year.  .    569 
Double  Office  Holding;  ABC  Board  Member;  Magistrate 

of  District  Court 570 

Double  Office  Holding;  ABC  Store  Employee;  Conflict  of  Interest.  .    570 

Double  Office  Holding;  City  Policeman  Serving  Two  Towns 571 

Double  Office  Holding;  Commissioner  Serving  as  Member 

of  Welfare  Board,  Trustee  of  Technical  Institute, 

Member  of  North  Carolina  Department  of  Mental  Health.  .  .  .    571 
Double  Office  Holding;  County  Auditorium  Commissioner  and 

Board  of  Education  Member;  Member  of  Town  Council 

and   County  Joint  Planning   Board 572 

Double  Office  Holding;  County  Board  of  Welfare  Chairman 574 

Double  Office  Holding;  County  Registrar  and  Judges 

Serving  in   Municipal   Elections 574 

Double  Office  Holding;  General  Assembly  Member  Serving 
as  Trustee  of  State  Colleges  and  Universities; 
Commissioners  of  Public  Charities 575 
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Double  Office  Holding;  Housing  Authority;  County  Commissioners 

Serving  as  Housing  Authority  Commissioner 580 

Double  Office  Holding;  Mayor  and  County  Electrical  Inspector.  .  .  .    581 

Double  Office  Holding;  Mayor  and  County  Tax  Lister 582 

Double  Office  Holding;  Medical  Examiner  System 582 

Double  Office  Holding;  Medical  Examiners  and  Coroners; 

County  Medical  Examiner;  Coroner;  Member  of  School 

Board;  Coroner  as  Acting  Medical  Examiner 583 

Double  Office  Holding;  Postmaster  and  Member  of  City 

Board    of   Education 585 

Double  Office  Holding;  Precinct  Registrar  and  Register  of  Deeds.  .    614 

Double  Office  Holding;   Special  Police 585 

Double  Office  Holding;  Supervisor  of  County  Secondary 

Schools  &  City  Council  Member 586 

Double  Office  Holding;  Town  Clerk  Serving  as  Registrar 587 

Double  Office  Holding;  Watershed  Improvement  Commission 588 

Double  Office  Holding;  Zoological  Authority  and  Town 

Board,  Two  Public  Offices 589 

Firemen;    Residence    Requirements 615 

General  Assembly;  Salaries  and  Fees;  Subsistence  of  Principal 

Clerks;   Reading  Clerks;    Sergeants-at-Arms 310 

Holding  Over;   Compensation 590 

Insurance,  Group  Life;  Retired  Personnel  Not  Included 477 

Insurance,  Health  and  Accident  Insurance;  Group  Life  Insurance.  .  483 
Labor  Unions;  Contracts  Between  Units  of  Government 

and  Labor  Unions 591 

Labor  Unions;  Right  or  Authority  of  Municipalities 

to  Check-off  Labor  Union  Dues  for  the  Benefit 

of  a  Labor  Organizaton  Composed  of  Its  Employees 591 

Legal  Defense  of;  Authority  of  Board  of  County  Commissioners 

to  Pay  Attorneys'  Fees  in  Civil  Action  Against  Sheriff 593 

Legal  Defense  of  County  Commissioners;  Payments  of 

Attorney  Fees  in  Defense  of  Election  Officials 594 

Mayor  of  Municipality;  Powers  and  Duties  of 486 

Medical  Examiners;  Authority  of  Chief  Medical  Examiner 

to  Act  as  County  Medical  Examiner 595 

Medical  Examiners;  Authority  of  County  Medical  Examiner 

to   Order   Autopsy 596 

Medical  Examiners  &  Coroners;  Adoption  of  Ch.  152A, 

Effective    Date   of   Ordinance 598 

Medical  Examiners  &  Coroners;  Chief  Medical  Examiner; 
Counties  Without  Medical  Examiners;  Investigations 
of  Deaths;  Autopsies;  County  Health  Director  as 
County    Medical    Examiner 599 
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Medical  Examiners  &  Coroners;  Removal  of  Body  of  Deceased 

Motor  Vehicle  Accident  Victim  from  Scene  of  Accident 601 

Minors;  Persons  Under  21  Years  of  Age  May  Not  Serve 

on  Recreation  Commissions  or  Boards 603 

Notaries  Public;   Mark  of  Stamp 604 

Notaries  Public;  Register  of  Deeds  Administering  Oath  to 

Notaries;  Transfer  of  Duties  from  Clerks  of  Superior  Court.  .    605 

Notaries  Public;  Register  of  Deeds;  Certificates  of 

Out-of-State    Notaries    606 

Policemen;  Workmen's  Compensation  for  Injury  Outside 

Corporate  Limits   181 

Police,  Special;   Arrest  Powers 164 

Public  Defender  (See  Courts;  Public  Defender) 

Register  of  Deeds;  Appointment  of  Assistants; 

Fixing   Compensation    609 

Register  of  Deeds;   Fees 610 

Register  of  Deeds;  Fees  for  Probate  of  Instruments 

for    Registration     611 

Register  of  Deeds;  Fees;  Uniform  Fees 612 

Register  of  Deeds;  Microfilming  of  Deeds,  Mortgages 

and   Deeds   of  Trust 613 

Register  of  Deeds;  Oaths;  No  Authority  for  Assistant 
Register  of  Deeds  to  Administer  Oaths;  Assistant 
Register  of  Deeds  Acting  as  Precinct  Registrar 614 

Register  of  Deeds;  Salaries;  Excise  Stamp  Tax 614 

Residence  Requirements;   Policemen  and  Firemen 615 

Residence   Requirements;    Recreation   Commission 617 

Residence  Requirements;   State   Highway   Patrol 617 

Retirement;  Local  Governmental  Employees'  Retirement  System; 
District  Health  Department;  Participation;  No  Necessity 
for  Individual   County  Approval 619 

Retirement;  Local  Governmental  Employees'  Retirement  System; 
Entity  for  Purposes  of;  Charter  Commission,  Charlotte- 
Mecklenburg    619 

Retirement;  Local  Governmental  Employees'  Retirement  System; 
Entity  for  Purposes  of;  Regional  Government  Council; 
Social  Security   620 

Retirement;  Local  Governmental  Employees'  Retirement  System; 
Entity  for  Purposes  of;  Sanitary  Districts; 
Social  Security    621,  622 

Retirement;  Teachers'  and  State  Employees'  Retirement  System; 

Computation   of  Benefits 623 

Retirement;  Teachers'  and  State  Employees'  Retirement  System; 
Creditable  Service;  Sick  Leave;  Sick  Leave  Earned  Prior 
to  Membership    624 
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Retirement;  Teachers'  and  State  Employees'  Retirement  System; 
Membership;  Public  School  Teachers;  Compulsory  Member- 
ship; No  Exemption  for  Member  of  Religious  Order 625 

Retirement;  Teachers'  and  State  Employees'  Retirement  System 
Vesting  Requirements;  Application  of  Differing  Vesting 
Right  Period  Requirements;  Transfer  of  Service  Credit 
Out  of  State 627 

Sheriffs;  Duties  and  Responsibilities  in  Connection 

with  Various  Undertakings  and  Bonds;  Claim  and 

Delivery;   Attachment;    Bail    628 

Sheriffs;  Warrants;  Duties  Regarding  Service  of  Criminal 

Process    188 

Social  Security;  Entity  for  Purposes  of;  Hospital,  Forsyth 

Memorial;   Status  of  Employees 631 

Social  Security;  Entity  for  Purposes  of;  Regional 

Government  Council    620 

Social  Security;  Entity  for  Purposes  of;  Sanitary  District 621,  622 

State  Employees;  Group  Life  Insurance;  Statutory 

Limit  on  Amount  of 631 

Succession  in  Office;  Education 632 

Tax  Sheltered  Annuities;  Authority  of  Employees  to  Avail 
Themselves  of  the  Privilege  of  Purchasing  Tax 
Sheltered    Annuities    633 

Workmen's  Compensation;  Receiving  Wages  and  Temporary 
Total  Disability  Payments  Under  the  Workmen's 
Compensation  Act  at  the  Same  Time 634 

Public  Records 

Evidence;  Department  of  Motor  Vehicles  Records;  Sufficiency 

to  Prove  Fact  of  Revocation  of  Driver's  License 394 

Farm  Census;   Release  of  Information  Secured  by 724 

Inspection  of  636 

Inspection  of;  State  Bureau  of  Investigation;  Authority 

of  Clerk  of  Superior  Court  to  Compel  Production 730 

Social  Services;  Records;  Duties  of  the  County  Auditor 709 

State  and  County  Departments;  Furnishing  Information  to  a 
Social  Security  Agency  or  Exchange  for  Purposes  of  a 
Survey     713 

Veterans  to  Receive  Free  Copies 636 

Public  Sales 

Surplus  Education  Property;  Conformity  to  Statute  Relating 

to  Judicial  Sales  of  Real  Property;  Confirmation  of  Bids 253 
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R 

Real  Estate  Licensing-  Board  (See  Licenses  and  Licensing; 
Real  Estate  Licensing  Board) 

Redevelopment  Commissions 

Eminent  Domain;  Attorneys'  Fees 637 

Financial  Assistance;  Authority  of  Municipality  to  Render; 
Contracts  with  Federal  Government;  Interest  Rate  in 

Excess  of  6  Percent 480,  482 

Municipalities;  Advancement  from  City  from  Tax  or 

Nontax  Funds  506 

Register  of  Deeds  (See  Public  Officers  and  Employees;  Register 
of  Deeds) 

Relocation;  Highway  Relocation  Assistance  Act  (See  Streets 
and  Highways;  Highway  Relocation  Assistance  Act) 

Rescue  Squads,  Volunteer 

Workmen's  Compensation  Coverage 507 

Residence 

Motor  Vehicles;  Driver's  License;  New  or  Nonresidents; 

Definition   of   Resident 427 

Social  Services;  Requirement  of  One  Year's  Residence 

for  Receipt  of  Benefits  Unenforceable 712 

Taxation;  Ad  Valorem  Taxes;  Situs;  Domicil;  Effect  of 

Marriage  to  Nonresident  Serviceman  upon  Taxation 

of  Personalty  Owned  by  Woman  Who  Was  Legal 

Resident  of  County  Before   Marriage 825 

Retirement 

Local  Governmental  Employees'  Retirement  System;  District 
Health  Department;  Participation;  No  Necessity  for 
Individual    County    Approval 619 

Local  Governmental  Employees'  Retirement  System; Entity  for 

Purposes  of;  Charter  Commission,  Charlotte-Mecklenburg.  .  .  .    619 

Local  Governmental  Employees'  Retirement  System;  Entity  for 

Purposes  of;  Regional  Government  Council 620 

Local  Governmental  Employees'  Retirement  System;  Entity  for 

Purposes  of;    Sanitary  Districts 621,  622 

Teachers'  and  State  Employees'  Retirement  System; 

Computation  of  Benefits.  . 623 

Teachers'  and  State  Employees'  Retirement  System; 
Creditable  Service;  Sick  Leave;  Sick  Leave  Earned 
Prior  to   Membership 624 

Teachers'  and  State  Employees'  Retirement  System;  Member- 
ship; Public  School  Teachers;  Compulsory  Membership; 
No  Exemption  for  Member  of  Religious  Order 625 
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Teachers'  and  State  Employees*  Retirement  System;  Vesting 
Requirements;  Application  of  Differing  Vesting  Right 
Period  Requirements;  Transfer  of  Service  Credit 
Out  of  State 627 

Rural  Fire  Protection  Districts 

Annexation  by  Municipality 508 

Contracting  with  Municipal  Fire  Department  for  Fire  Protection.  .  639 

Elections;  Petition  Requesting  Tax  Levy  of  Less  than  15  Cents.  .  .  639 

S 

Sales  &  Use  Tax  (See  Taxation;  Sales  &  Use  Tax) 

Sanitary  Districts 

Merger  Election   7 641 

Savings  and  Loan  Associations 

Interest;  Banks;  First  Mortgage  Loans;  Mortgages  of  Less 

Than  Ten  Years 54 

Land  Development  Business 59 

Search  and  Seizure  (See  Criminal  Law  and  Procedure) 

Security  Interests  (See  Uniform  Commercial  Code) 

Sessions  of  Court  (See  Courts)  ' 

Sewer  Assessments  (See  Municipalities)  ^   -^    • 

Sheriffs 

Jail  Fees — Uniform;  Payment  by  County  of  Jail  Fees  to  Sheriff.  .  .      90 

Legal  Defense  of;  Authority  of  Board  of  County  Commissioners 

to  Pay  Attorneys'  Fee  in  Civil  Action  Against  Sheriff 593 

See  also  Public  Officers  and  Employees;  Sheriffs 

Social  Security 

Entity  for  Purposes  of;  Hospital,  Forsyth  Memorial 

Status   of   Employees 631 

Entity  for  Purposes  of;  Regional  Council;  Piedmont  Triad 

Council   of   Governments 620 

Entity  for  Purposes  of;  Sanitary  Districts 621,  622 

Social  Services  ' 

Abandonment  Proceedings  in  the  Juvenile  Division 

of  District  Court 642 

Adoption  of  Minors;  Appointment  of  County  Director  or 
Acting  Director  of  Public  Welfare  to  Serve  as  Next 
Friend  to  Give  or  Withhold  Consent 643 
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Adoption  of  Minors;  Appointment  of  Non- Abandoning  Parent 
to  Give  Consent  to  an  Adoption  as  Next  Friend  of  the 
Child;    Unlawfulness   of   such   Appointment 644 

Adoption  of  Minors;  Award  of  Custody  by  Domestic  Relations 
Court;  Subsequent  Finding  of  Abandonment  by  a  Court  of 
Adoption;  Award  of  Custody  Upon  Dismissal  of  an 
Adoption  Proceeding;  Sufficiency  of  Finding  of  Abandon- 
ment Made  During  an  Adoption  Proceeding  for  the 
Purposes  of  Subsequent  Adoption  Proceeding 645 

Adoption  of  Minors;  Consent  by  Department  and  Surrender 

of  Child;  Authority  in  Absence  of  County  Director 648 

Adoption  of  Minors:  Finding  of  Abandonment  by  the  Clerk 

of  Court;  Time  for  Appointment  of  Next  Friend 649 

Adoption  of  Minors;  Petitioner  Acting  as  His  Own  Attorney 650 

Adoption  of  Minors;  Sale  of  Adopted  Child's  Realty  Upon 
Appointment  of  a  Next  Friend;  Use  of  the  Child's 
Non-Adoptive  Name  in  the  Proceedings  Relating  to  the 
Sale;  Furnishing  Information  From  State  Department 
of  Social  Services  Adoption  Records  to  a  Clerk  of 
Court;  Lawfulness  of  Appointment  of  Guardian  Under 
G.  S.  48-30  or  Chapter  33  of  the  General  Statutes 650 

Aid  to  Families  with  Dependent  Children;  Eligibility  of  Children 

for  Assistance  Although  Parent  Does  Not  Qualify  as  a  Payee.   652 

Aid  to  Families  with  Dependent  Children;  Payments;  Lawfulness 
of  Action  of  the  State  Board  of  Social  Services  in  Setting 
Amounts  of  Payments  Beginning  January  1,  1970 653 

Alimony  and  Child  Support  Actions;  Enforcement  by 

Contempt  Proceedings    654 

Appropriations;  Physicians;  Funds  Not  Used  for  Chiropractors...    705 

Blind,  Assistance  for;  Necessity  for  Amendment  Eliminating 

the  Residence  Requirement  of  One  Year 655 

Blind,  Assistance  for;  U.  S.  Supreme  Court  Decision 
Declaring  Invalid  Certain  Residence  Requirements 
In  the  Case  of  Aid  to  Families  With  Dependent  Children 
Programs;  Unenforceability  of  One  Year  Residence 
Requirements  in  General  Statutes  Chapter  111  Pertaining 
to  Assistance  for  Blind  Persons 656 

Child  Welfare  Services;  Social  Security  Amendments  of  1967; 
Mandatory  Requirement  for  Day-Care  in  Case  of 
Families  Receiving  Aid  to  Families  With  Dependent 
Children    Assistance    657 

Conflict  of  Interest;  Lawfulness  of  Acceptance  of  Payments  by 
a  Physician  From  the  State  Board  of  Public  Welfare  for 
Reading  X-Rays  for  Welfare  Patients  While  the  Physician 
is  Serving  as  a  Member  of  the  County  Welfare  Board 659 
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Conflict  of  Interest;  Physicians;  Payments  by  the  State  Board 
of  Public  Welfare  for  Goods  and  Services  Supplied  by 
Physicians  and  Others  who  are  Members  of  County  Welfare 
Boards     660 

County  Welfare  Boards;  Disclosure  of  Minutes  of  Meetings 661 

Custody  of  Children;  Custody  and  Jurisdiction  Over  a 
Child  Placed  in  a  Mental  Institution  By  a  County 
Department  of  Public   Welfare 662 

Director  of  Social  Services  Accepting  and  Holding  Funds 

for  Benefit  of  Former  Inmates  of  County  Homes 663 

Federal  Social  Security  Act;  Statutory  Authority  for 

Title  XIX  Programs  Including  a  Dental  Program  and 

Payments  to  State  Hospitals 664 

Increase  in  Payments;  Authority  of  State  Board  to  Order 

a  Uniform  Raise  in  Welfare  Payments  Without  Processing 

Each  File  Under  G.  S.  108-43 703 

Investigation  of  Alleged  Child  Abuse  by  County  Welfare  Director.  .   666 

Jails  (See  also  Jails) 

Juveniles;  County  Departments  of  Public  Welfare; 
Responsibility  for  Transportation;  Medical 
Examinations  and  Blood  Tests  for  Juveniles 666 

Juveniles;  Custody;  Duration  of  Custody  of  County  Social 

Services    Department    316 

Juveniles;   District  Court  Venue 669 

Juveniles;  Fingerprinting  and   Photographing  Juveniles 670 

Juveniles;  Inapplicability  of  Article  2A,  Chapter  110 

to  County  Not  in  District  Court  System 671 

Juveniles;  Interstate  Compact  on;  Responsibility  for  the 

Costs  of  Returning  a  Juvenile  to  North  Carolina 671 

Juveniles;  Undisciplined  or  Delinquent  Children; 

Revocation   of  Probation 672 

Juveniles;  Visitation  Rights  of  Father  If  Custody  Given 

to  the  Mother  673 

Juvenile  Training  Schools;  Physicians  and  Surgeons; 

Consent  for  Medical  or  Surgical   Care 674 

Juvenile  Training  Schools;   Transporting  to 677 

Legal  Services;  Payments  by  the  State  Board  for 

Legal  Services  for  Poor  Persons 677 

Legal  Settlement;  Care  Provided  for  a  Mentally 

Incompetent  Indigent    678 

Liens;  Applicability  of  Lien  Individually  Against 

Property  of  Husband  and  Wife 679 

Liens;  Applicability  to  Land  Lying  in  First  County  by 

Virtue  of  Welfare  Payments  by  the  Second  County 680 

Liens;  Applicability  to  Property  Sold  by  the  Welfare  Recipient.  .  .  .    682 
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Liens;  Applicability  to  Realty  Acquired  After  the  Filing  of  the 
Lien;  Applicability  of  Liens  to  Inherited  Realty;  Reserves 
Permitted  in  Determining  Eligibility  for  Assistance, 
Absence  of  any  Intent  or  Authority  to  Limit  or  Affect  Liens.  .    682 

Liens;   Determination   of  Priority 689 

Liens;  Effect  of  Conveyance  of  Realty  Concerning  Welfare 

Payments  Made  After  the  Conveyance 684 

Liens;  Enforcement  of  When  the  Lienee  is  Still  Receiving  Aid.  .  .  .    685 

Liens;   Extent  of  Priority  of  Funeral  Expenses 686 

Liens;  Filing  and  Refiling  of;  Use  of  Rubber  Stamp  as 

the   Signature  of  the  Director  of  Social   Services 686 

Liens;  Filing  of  Lien  After  Death  of  Welfare  Recipient 687 

Liens;    Income  from   Trust 688 

Liens;  Mental  Health;  Determination  of  Priority 689 

Liens;  Mental  Health;  Extent  to  Which  Property  of  a 
Patient  Must  be  Considered  Assets  of  the  Patient  in 
Determining  his  Eligibility  for  Medical  Assistance 
to  the  Aged  Welfare  Payments;  Sale  of  Realty  by 
Patient  and  Application  of  Proceeds  in  Full  or 
Partial  Satisfaction  of  the  Lien;  Eligibility  for 
Medical  Assistance  to  the  Aged  not  Affected  by  Such 

Sale  and  Application  of  Proceeds  by  the  Patient 689 

Liens;  Priority  of  Demolition  Lien  Over  Welfare  Liens 691  &  693 

Liens;  Release  of;  Adequacy  of  Disinterested  Appraisal 695 

Liens;  Release  of  by  CSC  When  No  Action  Taken  by  the  County 

within  Three  Years  after  the  Death  of  the  Recipient 696 

Liens;  Release  of;  Necessity  for  Payment  to  the  County  of 

Full  Market  Value 697 

Liens;  Sale  of  Old  Age  Assistance  Recipient's  Life  Estate; 
Nature  of  County's  Rights  as  to  Proceeds  of  the  Sale 

and  as  to  the  Land  Sold 698 

Liens;  Statute  of  Limitations;  Welfare  Claims 700 

Nursing  Homes;  County  Loans  to  Private  Nursing  Homes 
for  Care  of  Welfare  Patients;  Reimbursement  of 
County  from  Funds  Received  by  County  Under  Title 
XIX  of  the  Federal  Social  Security  Act  And  Chapter 

108  of  the  General   Statutes    701 

Parent  and  Child;  Parent  Requiring  Child  to  Pay  for 

Rent  and   Utilities 702 

Payments;  Authority  of  State  Board  to  Order  a  Uniform 
Raise  in  Welfare  Payments  Without  Processing  Each 

File  Under  G.  S.  108-43 703 

Payments;   Frequency  of 703 

Pharmacies;  Authority  of  State  Board  of  Social  Services 
to  Make  Payments  to  County  Owned  Pharmacies  for 
Drugs  Dispensed  to  Welfare   Recipients 704 
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Physicians;  Limitations  on  Types  of  Practitioners  Who  May 

Receive  Payments  from  the  Department  of  Social  Services.  .  .  .    705 

Records;  Duties  of  the  County  Auditor 709 

Removal  of  a  Child  from  the  State  in  Violation  of  a 

Custody   Order    711 

Residence  Requirement  for  Receipt  of  Benefits  Unenforceable.  .  .  .    712 

Solicitation;  Licensing  of  Public  Solicitation;  Applicability  of 

Solicitation  Statutes  to  State  Agencies  and  Personnel 712 

State  and  County  Departments;  Furnishing  Information  to  a  Social 

Service  Agency  or  Exchange  for  Purposes  of  a  Survey 713 

State  Board  of  Public  Welfare;  Contracts  with  Private 

Organizations;  Contracts  with  Organizations  Described 
in  Chapter  57  of  the  General  Statutes;  Authority  of  the 
Board  to  Pay  for;   Services 714 

Support,  Enforcement  of;  Special  County  Attorney;  Duties 715 

Support,  Responsibility  for  Initiating  Uniform  Reciprocal 

Enforcement  of  Support  Actions;  Special  County  Attorneys.  .    717 

Support;  Uniform  Reciprocal  Enforcement  of  Support  Act; 
Style  of  Case  Showing  the  Mother  as  Camplainant,  the 
Dependent  Children  Being  Identified  in  the  Body  of 
Document  Filed  with  the  Court;  Order  of  Support 718 

Tubercular  Patients  Committed;  Payment  by  a  County  for  Care 

of  Persons  so  Committed 719 

Work  Incentive  Program;   Mandatory 719 

Soil  and  Water  Conservation  Districts  '  •  v 

Authority  of  Soil  and  Water  Conservation  Districts  to  Act 

as  Vendor  of  Particular  Products 722 

Soldiers  and  Sailors  Civil  Relief  Act 

Taxation;  Sales  and  Use  Tax;  Liability  for  Payment  of 
North  Carolina  Use  Tax  on  Motor  Vehicles  and 
Other  Tangible  Personal  Property  Purchased  Outside 
North  Carolina  for  Use  in  This  State  by  Nonresident 
Servicemen  Stationed  in  North   Carolina 887 

Solicitation 

Licensing  of  Public  Solicitation;  Applicability  of  Solicitation 

Statutes  to  State  Agencies  and  Personnel 712 

Special  Police  ' 

Public  Officers  Within  Constitutional  Prohibition  of  ^ 

Double    Office    Holding 585 

(See  also  Company  and  Special  Police) 

State  Departments,  Institutions  and  Agencies 

Agriculture,  Department  of;  Non-Applicability  of 

"Handlers  Act"  to  Poultry  "Grow-Out  Operations" 723 
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Agriculture,  Department  of;  State  Farm  Census  Act; 

Release  of  Information  Secured  by  Farm  Census 724 

Blind  Commission;  Recom.mendation  that  if  Corrected  Vision 

is  20/40  or  if  Visual  Field  is  Abnormal,  Patient  be 

Referred  to  Eye  Physician;  Right  of  Patient  to  Have 

Free  Choice  as  to  the  Services  of  Optometrist  or 

Ophthalmologist;  Constitutional  Discrimination  on  the 

Part  of  the  State  in  Favor  of  One  Professional  Field 

as   Against  Another 725 

Blind  Commission;  Voting;  Voting  Rights  of  Chairman; 

Voting  by   Proxy 729 

Bureau  of  Investigation;  Public  Records;  Authority  of  Clerk 

of  Superior  Court  to  Compel  Production  of  Records 730 

Capital  Building  Authority;  Architects  and  Engineers; 

Selection  of  Architects  and  Engineers  for  State 

Agencies  and  Institutions 732 

Construction  of  State  Building  on  State-Owned  Property; 

Municipal  Building   Permits 735 

Contracts;  Public  Bidding;   Exceptions 736 

Correction,  Department  of;  Work  Release;  Money  Retained 

Subject  to  Court  Order 539 

Definition  Within  Meaning  of  Proposed  Constitutional 

Mandate  to  Reduce  Number  of 738 

Education  Assistance  Authority;  Maximum  Rate  of  Interest 

to  be  Charged  Upon  a  Student  Loan  Insured  Under 

the   Higher   Education   Act 258 

Equal  Employment  Opportunities;  State  and  Federal  Law 

Applicable    741 

Expenses;  Payment  in  Excess  of  G.  S.  138-5  Allowance; 

Authority  of  Budget   Director 742 

Fishing  from  Bridges;   Regulation  of 65 

Funds;   Transfer  of;   Authority  for 286 

Greater  University;  Lien  on  University-Owned  Rental 

Dwellings  for  Water  and  Sewer  Service  Charges 743 

Greater  University;  Right  to  Retain  Salary  Checks  and  Apply 

on  Instructor's  or  Student's  Past  Due  Accounts 745 

Greater  University;   Traffic   Control 746 

Higher  Education,  State  Board  of;  Authority  Over  Granting 

Degrees  by  State  Institutions 746 

Industrial  Commission;  Appointment  of  Members  by  Governor.  .  .  .  311 
Industrial  Commission;  Inapplicability  of  Rules  of  Civil 

Procedure;  Appointment  of  Guardian  Ad  Litem 41 

Medical  Care  Commission;  Authority  of  Executive  Committee 

to   Approve   Hospital   Projects 747 

Personnel  Board;  Applicability  of  G.  S.  143-317  to  Hearings  of.  .  .      40 
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Ports  Authority;  Excess  Workmen's  Compensation  Coverage; 

Exposure  Under  the  Longshoremen's  and  Harbor  Workers' 

Compensation  Act  and  the  Federal  Employees'  Liability  Act.  .  748 
Probation  Commission;  Taking  Fingerprints  and  Photographs 

of   Adult   Probationers 184 

Purchase  and  Contract;  Authority  for  State  Department  of 

Administration  to  Purchase  Equipment  for  Local 

Affairs  Department  Grants  to  Local  Government 751 

Teachers'  and  State  Employees'  Retirement  System;  Investment 

in  Government  National  Mortgage  Association  Mortgages 

Proper     752 

Tort  Liability    753 

Tort  Liability;  Authority  to  Extend  Liability  by 

Agreement  with  the  Federal  Government 755 

Tort  Liability;  Liability  in  Excess  of  $15,000  Per 

Injury  Per  Person 756 

Tort  Liability;  North  Carolina  State  University;  Contract 

for  Building  of  a  Pulstar  Nuclear  Reactor; 

Agreement  to  Indemnify  and  Save  Harmless 758 

University  of  North  Carolina,  Chapel  Hill;  Water  Supply 

System;   Partial   Sale   or  Lease  of 761 

State  Employees  (See  Public  Officers  &  Employees) 

State  Highway  Commission  (See  Streets  and  Highways) 

Statutes 

Construction  of  Statute  Which  Amends  Prior  Law  but 

Erroneously  Cites  Section 294 

Statutes  of  Limitations 

Liens;  Old  Age  Assistance;  Tolling  of  Statute 700 

Streets  and  Highways 

Closing  Public  Alley 470 

Contracts  for  Highway  Rest  Area  Structures;  Part  of 

Highway  Construction    541 

Contracts  Between  State  Highway  Commission  and  Municipalities 

for  Routine  Maintenance  by  the  Municipalities  of  State 

Highway    System    Streets 511 

Conveyance  of  City-Owned  Property 461 

Dedication;   Offer  and  Acceptance   Thereof 513 

Expenditure  of  Municipal  Funds  on  State  Highway  System  Streets  515 
Expenditure  of  Powell  Bill  Funds  (See  Streets  and  Highways; 

Municipalities) 

Greater  University;  Traffic  Control 746 

Highway  Relocation  Assistance  Act;  Mobile  Homes; 

Consideration  of  Highway  Relocation  Assistance  Payments.  .  .  .    762 
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Highway  Relocation  Assistance  Act;   Retroactive  Payments 765 

Municipalities;  Authority  of  City  to  Permit  Overhead 

Tramways  to  Connect  Buildings;  Encroachments  and 

Obstruction  on  Streets  by   Private   Persons 520 

Municipalities;  Enforcement  of  State  Highway  Commission 

Ordinances   Within   a   Municipality 514 

Municipalities;  Powell  Bill  Funds;  Parking;  Marking 

On-Street  Parking  Spaces 769 

Municipality  Reimbursement  for  Curbing  and  Guttering 515 

Parking;    Municipal    Permits 519 

Parking;    Penalties;   Manner   of   Enforcement 518 

Powell  Bill  (See  Streets  and  Highways;  Municipalities) 
Turnpike  Authority;  Toll  Roads;  Authority  of  the  North 
Carolina  Turnpike  Authority  to  Build  a  "Toll  Road" 
Proposed  by  a  Developer  on  Smith  Island 771 

Summary  Ejectment  (See  Eviction) 

Supplemental  Taxes  (See  Education) 

Support  (See  Social  Services;  Support) 

Sureties  (See  Bonds;  Sureties) 

T 

Taxation 

ABC  Act;  Manufacturer's  License;  Beer  Brewed  by  Resident 

Brewer  and  Shipped  into  State  for  Transshipment  to 

Dealers  in  this  State 20 

Ad  Valorem;  Assessment  of  Tax  on  Dog  Acquired  After  January  1     73 
Ad  Valorem;  Collection  and  Foreclosure  of  Taxes;  Right  of 

Town  to  Seek  Judgment  Against  Property  Owner 810 

Ad  Valorem;  Discovered  Property;  Under- Valued  Property 775 

Ad  Valorem;  Duty  to  List;  Penalty  for  Failure  to  List 777 

Ad  Valorem;  Execution  Sale;  Disposition  of  Surplus; 

Proceeds  of  Execution  Sale  of  Real  Property  for 

Payment  of  Tax  Lien  Under  G.  S.  105-392 778 

Ad  Valorem;   Exemptions;   Air  Cleaning  Devices 781,  783 

Ad  Valorem;  Exemptions;  Automobiles  Delivered  to  County 

Board  of  Education  for  Use  in  Driver  Education  Program.  .  .  .    785 
Ad  Valorem;  Exemptions;  Charitable  Institutions; 

Lodge  Purposes    786 

Ad  Valorem;  Exemptions;  Church-Owned  Automobiles 789 

Ad  Valorem;  Exemptions;  Church-Owned  Real  Property; 

Residence  of  Director  of  Missions  of  the  South  Yadkin 

Baptist  Association   790 
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Ad  Valorem;  Exemptions;  County-Owned  Real  Property 

Leased  to  Private  Concern 791 

Ad  Valorem;  Exemptions;   Private  Recreation  Club 796 

Ad  Valorem;  Exemptions;  Real  Property;  Privately  Owned 

Parking-  Lots  Leased  by  Municipality 798 

Ad  Valorem;  Exemptions;  Real  Property  Actually  Used  for 

Hospital  Purposes    799 

Ad  Valorem;  Exemptions;  Real  Property  Belonging  to  YMCA.  .  .  .   802 
Ad  Valorem;  Exemptions;  State-Owned  Property;  Leasehold 

Interest  in   State   Owned-Property 803 

Ad  Valorem;  Exemptions;  Title  and  Ownership  of  Goods  in 

Process  of  Manufacturing  and  Contracts  Between  a  North 
Carolina  Corporation  and  the  U.  S.  Government  for  Manu- 
facture and  Furnishing  of  Goods  to  the  U.  S.  Government.  .  .  .    805 
Ad  Valorem;  Foreclosure;  Jurisdiction;  Proper  Trial  Division 

in  Which  to  Bring  Suit 808 

Ad  Valorem;  Foreclosure;  Right  of  Town  to  Seek  Judgment 

Against  Property  Owner;  Collection  and  Foreclosure  of  Taxes  810 
Ad  Valorem;  Foreclosure;  Uniform  Civil  Process  Fees; 

Jurisdiction    811 

Ad  Valorem;  Garnishment;  Commissions 812 

Ad  Valorem;  Garnishment;  Transferee's  Liability  for  Prior 

Owner's  Real  Property  Taxes 813 

Ad  Valorem;  Liens;  Personal  Property;  Real  Property 814 

Ad  Valorem;  "Necessary  Expense";  Local  Mental  Health  Clinic...   815 

Ad  Valorem;  Payment  of;  Credit  Cards;  Drafts 817 

Ad  Valorem;  Personal  Property;  Listing 817 

Ad  Valorem;  Release  of  Taxes;  Authority  of  Board  of  Aldermen.  .   819 
Ad  Valorem;  Revaluation;  Valuation  and  Assessment  by  County 

Board  of  Commissioners 820 

Ad  Valorem;  Situs;   Leased  Automobiles 822 

Ad  Valorem;  Situs;  Leased  Gas  Cylinders 823 

Ad  Valorem;  Situs;  Real  Property;  Tract  Lying  in  Two 

Townships  Within  County;  Place  for  Listing 824 

Ad  Valorem;  Situs;  Residence;  Domicil;  Effect  of  Marriage 
to  Nonresident  Serviceman  upon  Taxation  of  Personalty 
Owned  by  Woman  who  was  Legal  Resident  of  County 

before  Marriage   825 

Ad  Valorem;  Taxes  Due  but  Unpaid  Upon  Dissolution 

of  Corporation    827 

Airports;  Passenger  Boarding  Fee  or  Tax 828 

Corporation  Franchise  Tax;  Exemptions; 

Air  Cleaning  Devices 781,  783 

Corporation  Income  Tax;  Consolidated  Returns;  Installment 

Reporting     831 
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Education  Supplemental  Tax  (See  Education) 
Federal;  Notice  of  Tax  Levy  on  Funds  Due  From  State 

Department  of  Social  Services  to  an  Individual 832 

Federal  Estate  Tax;  Group  Life  Insurance  Policies; 

Assignability  to  Avoid  Inclusion  in  Estate 338 

Foreclousure   Suit;  Judgment  by  Default  Final 133 

Franchise  Taxes;  Cablevision  Franchise;  Impairment  of  Contrac- 

tural  Obligation;  U.  S.  Constitution;  Article  I,  Section  10 833 

Gasoline  Tax;  Exemption;  Gasoline  Purchased  by  County  Board 

of  Education  on  Behalf  of  Extension  Unit  of  Community 

College  System  for  Its  Use  in  Adult  Driver  Education 835 

Gasoline  Tax;  Exemptions;  Red  Cross 836 

Gift  Tax;  Gifts  to  the  North  Carolina  Museum  of  Art 847 

Gross  Receipts  Tax;  Franchise  Tax;  Motor  Vehicles; 

Lease    Agreement    837 

Gross  Receipts  Tax  on  Common  Carrier  Under  Lease  Agreement.  .    437 
Income  Taxes;  Divorce;  Basis  for  Gain  or  Loss;  Estates 

by  Entirety;  Effect  of  Divorce;  Sale  of  Interest  by 

Divorced  Spouse 838 

Income  Taxes;  Exemptions;   Nonprofit  Educational  Institution....   840 
Income  Taxes;  Exemptions;  Religious  Order  Member  not 

Exempt  from    841 

Inheritance  Tax;   Exemptions;   Child 842 

Inheritance  Tax;   Exemptions;   Grandchildren 843 

Inheritance  Tax;  Gifts  to  North  Carolina  Museum  of  Art 847 

Inheritance  Tax;  Group  Life  Insurance  Policies; 

Assignability  to  Avoid  Inclusion  in  Estate 338 

Inheritance  Tax;  Tenant  by  Entireties 848 

Intangibles  Tax;  Accounts  Receivable;  Corporations  Reporting 

Income  on  Fiscal  Year  Basis;  Dissolved  Corporations; 

Date  of  Levy 848 

Intangibles  Tax;  Accounts  Receivable;  Transfers  Between 

Parent  and  Subsidiary  Corporations 850 

Intangibles  Tax;  Escheat  of  Corporate  Dividends;  Application 

of  Intangibles  Tax 852 

Intangibles  Tax;  Property  Held  by  Fiduciary  in  This  State 

for  Benefit  of  Nonresident;  Ratio  Factor  for  Determining 

Partial  Exemption  from  Tax 853 

Poll  Tax;  Exemptions;  Disabled  Veterans 854 

Privilege  License  Tax;    Automobiles;    Salvage 855 

Privilege  License  Tax;  Cigarette  Vending  Machines 856 

Privilege  License  Tax;  Cigarette  Vending  Machines;  City  and 

Town  Tax  on  Cigarette  Vending  Machines 858 

Privilege  License  Tax;  Cities  and  Towns;   Collection  Procedures..  .    859 
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Privilege  License  Tax;  Cooperative  Marketing  Associations; 

Dairies    860 

Privilege  License  Tax;  Itinerant  Photographers'  License;  License 

Tax  by  City  Where  Photographs  Taken  in  City  and  Negatives 

Sent  Out  of  State  for  Development  and  Return 861 

Privilege  License  Tax;  I^evy  on  Newly-Annexed  Territory 863 

Privilege  License  Tax;  Out-of-Town  Beer  Wholesaler  Doing 

Business   in  Town 864 

Privilege  License  Tax;  Penalties;  Applicability  of  Penalty 

Imposed  Under  G.  S.  105-236(2)  to  Failure  to  Obtain 

Municipal  or  County  Privilege  License 866 

Privilege  License  Tax;  Pinball  Machines;  Levy  of  Tax  by 

Town  on  Each  Machine 868 

Privilege  License  Tax;  Service  Station 870 

Privilege  License  Tax;  Trailer  Sales  Lots 870 

Real  Estate  Excise  Stamp  Tax 871 

Real  Estate  Excise  Stamp  Tax;  Cemetery  Lots 872 

Real  Estate  Excise  Stamp  Tax;  Exemptions;  National  Banks 872 

Real  Estate  Excise  Stamp  Tax;  National  Banks,  Liability  of; 

Public  Laws  91-156,  91st  Congress,  H.  R.  7491 873 

Real  Estate  Excise  Stamp  Tax;  Partition  Deeds  Exchanged 

Between  Tenants-in-Common    875 

Real  Estate  Excise  Stamp  Tax;  Refusal  of  Register  of 

Deeds  to  Accept  Deed  for  Recording  Pending  Payment 

of  Tax  &  Purchase  of  Stamps 876 

Sales  &  Use  Tax,  County;  Application  to  Sales  Within  the 

County  of  Tangible  Personal  Property 879 

Sales  &  Use  Tax,  County;  Situs  of  Sales;  G.  S.  105-164.51 881 

Sales  &  Use  Tax,  County;  Use  for  Non-necessary  Expense 

Prohibited    883 

Sales  &  Use  Tax,  State;  Exemptions;  Refunds 886 

Sales  &  Use  Tax,  State;  Liability  for  Payment  of  North  Carolina 

Use  Tax  on  Motor  Vehicles  and  Other  Tangible  Personal 

Property  Purchased  Outside  North  Carolina  for  Use  in 

This  State  by  Nonresident  Servicemen  Stationed  in  North 

Carolina;  Soldiers'  and  Sailors'  Civil  Relief  Act 887 

Sales  &  Use  Tax,  State;  National  Banks  Liability  for; 

Public  Law  91-156,  91st  Congress,  H.  R.  7491 890 

Sales  &  Use  Tax,  State;  Public  Sale  of  Automobile  by  Gaston 

County  Board  of  Education;  Tax  Liability  of  Purchaser 
J  at  Sale    892 

Teachers  (See  Education) 

Teachers'  and  State  Employees'  Retirement  System 

(See  Retirement  or  State  Departments,  Institutions  and  Agencies) 
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Technical  Institutes  (See  Education) 

Television  (See  Municipalities;  Franchises) 

Time 

Drivers'  Licenses;  Suspensions;  Time  Suspension  Begins 428 

Time,  Eastern  Standard 

ABC  Act;  Hours  of  Sale  and  Consumption;  Eastern  Standard  Time       7 

Toll  Roads 

North  Carolina  Turnpike  Authority;  Authority  of  the 
Turnpike  Authority  to  Build  a  "Toll  Road"  Proposed 
by   Developer  on   Smith   Island 771 

Torts 

Municipalities;  Authority  to  Act  Based  on  Unauthorized 

Representations  by  Individual  Board  Members 522 

Municipalities;   Recreation  Commission 505 

Prisoners;  Liability  for  Injury  to  Persons  in  Custody  of 

Department  of  Corrections  for  Safekeeping 537 

State  Departments,  Institutions  and  Agencies;  Liability 753,  755 

Teacher  Aides;   Liability  of 758 

Tort  Claim  Act;  Liability  in  Excess  of  $15,000  Per  Injury 

Per   Person    756 

Trailers 

Sales;  Privilege  License  Required  for 870 

Trusts 

Revocation  by  Trustor 893 

Tuition  (See  Education) 

Turnpike  Authority 

Toll  Roads;  Authority  of  the  North  Carolina  Turnpike 
Authority  to  Build  a  "Toll  Road"  Proposed  by 

Developer  on  Smith  Island 771 

J 

U 

Uniform  Commercial  Code 

Motor  Vehicles;  Title  and  Registration;  Perfection 

of   Security   Interests 446 

Uniform  Reciprocal  Enforcement  of  Support  Act 

Style  of  Case  Showing  the  Mother  as  Complainant,  the 
Dependent  Children  Being  Identified  in  the  Body  of 

Document  Filed  with  the  Court;  Order  of  Support 718 

University  of  North  Carolina  (See  State  Department,  Institutions  & 
Agencies;  Greater  University  or  Education) 
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'T 

Vending  Machines 

Privilege   License  Tax;    Cigarettes 856 

Privilege  License  Tax ;  City  and  Town  Tax  on  Cigarette 

Vending  Machines    858 

Venue 

Criminal  Trial  for  Violation  of  G.  S.  14-402;  Weapons;  Pistol 
Permits  to  be  Obtained  in  County  Where  Gun  Purchased  or 
Transfer  Made;  Venue  of  Criminal  Trial  for  Violation  of 
G.   S.   14-402    195 

Veterans 

Motor  Vehicles;   Free  Registration   Plates 439 

Poll  Tax;  Exemption  of  Disabled  Veterans 854 

Public  Records;  Receipt  of  Free  Copies 636 

W 

Wages 

Garnishment:  Exemption  of  State  from  Federal  Law 531 

Warrants 

Sheriffs  (See  Criminal  Law  and  Procedure) 

Weapons 

Disposition  of  Personal  Property  Seized  by  Police 143 

Issuance  of  Pistol  Permits 194 

Pistol  Permits  to  be  Obtained  in  County  Where  Gun  Purchased 
or  Transfer  Made;  Venue  of  Criminal  Trial  for  Violation 
of   G.   S.    14-402 195 

Wills  (See  Administration  of  Estates;  Wills) 

Witnesses 

Criminal  Law  and  Procedure;  Grand  Jury;  Authority  of  Grand 

Jury  to  Summons  Witnesses 175 

Work  Incentive  Program  (See  Social  Services;  Work  Incentive  Program) 

Workmen's  Compensation 

ABC  Officers;  Coverage  When  Assisting  in  Riot 552 

Medical  Bills  Incurred  in  Another  State 894 

Policemen;  Workmen's  Compensation  for  Injury  Outside 

Corporate  Limits;  Police  Chasing  Speeding  Motorist 

Outside  Corporate   Limits 181 

Receiving  Wages  and  Temporary  Total  Disability  Payments 

Under  the  Workmen's  Compensation  Act  at  the  Same  Time.  .  .    634 
School  Employees;  Reservation  of  Sick  Leave  of  Employee  Until 

Workmen's  Compensation  Benefits  Have  Been  Exhausted 290 

.     Z-    . 

Zoning  '   c 

Elections;  No  Authority  for  Commissioners  to  Hold 

"Straw  Vote"  Election 95 


* 


